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CURRENT TOPICS. 





UITEAU’S last hope of escape through judicial 
action having failed with Mr. Justice Brad- 
ley’s refusal to grant a writ of habeas corpus, the 
women and physicians have taken the matter in 
hand. The latest phase of the nuisance is a deter- 
mined effort on the part of certain physicians, who 
apparently are anxious to advertise themselves, and 
of certain unreasoning and emotional women and 
clergymen, to induce the President to granta reprieve, 
in orderto give these physicians an opportunity to tes- 
tify that they think Guiteau crazy. These gentlemen 
pronounce the trial a ‘‘ farce,” probably because they 
were not subpeenaed to testify. Of course such an 
inquiry could be addressed only to Guiteau’s pres- 
ent condition. There is no pretense that he is in 
any respect different now from what he was at the 
time of the murder and of the trial, except that he 
seems to act rather more rationally. These physi- 
cians apparently have no interest in the only legal 
inquiry pertinent to the case, namely, whether Gui- 
teau knew he was doing wrong, but are only anx- 
ious to investigate the psychological problem of his 
‘‘sanity.” The public and the ministers of justice 
take no interest in this question. They are satisfied 
that Guiteau, however insane he may have been, 
knew that he was doing wrong, and therefore was 
legally accountable. We should not care if a post 
mortem examination should disclose disease in Gui- 
teau’s brain; that wouid not change our conviction 
that he had reason enough to be legally accounta- 
ble. We earnestly rejoice that the President and the 
attorney-general have not been warped by these insa- 
tiate scientific-curiosity-hunters from the discharge 
of their duty in the premises — that is, to let Gui- 
teau alone. We are in favor of hanging all such 
‘‘ insane ” men as Guiteau, and of letting the physi- 
cians squabble over the post mortem to their hearts’ 
content. We hope that Guiteau will have been 
hanged ere these words reach our readers. 
There is one other nuisance flourishing in Wash- 
ington at the present time, and that is Col, ‘‘ Bob” 
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Ingersoll. We have already alluded to his desire 
to bet in open court that his clients, the star-routers, 
will be acquitted, but he has now developed a very 
unpleasant disposition to fight the opposite counsel. 
Some misunderstandings between counsel led the 
pugnacious colonel to ask the government counsel 
not to address him again. But when Mr. Merrick 
responded that he would not allow Col. Ingersoll 
to address him, and would prevent his associates 
from doing so, if possible, the colonel briskly re- 
plied that Mr. Merrick couldn’t do it, ‘‘nor a hun- 
dred like him,” and ‘‘ manifested a desire to settle 
the matter then and there.” But the court inter- 
fered, as the colonel probably foresaw they would, 
and prevented any bloodshed, Now the colonel is 
very irrational. Apparently he wants to do all the 
talking. He will not let Mr. Merrick address him, 
but he will address Mr. Merrick just as much as he 
pleases, and Mr. Merrick can’t help himself. We 
think he is correct in this assertion — nothing short 
of death will ever prevent the colonel from talking, 
and from being an abusive, vulgar, and blasphemous 
brawler. But believing in free speech as the charter 
of our liberties, as he professes, he is very incon- 
sistent in assuming to monopolize the talking. As 
for the ‘‘ settling” of the matter, if it were not that 
Mr. Merrick is a gentleman, a Christian, and a law- 
yer of great learning, whom we cannot spare, we 
should not mind a “settling” between him and the 
colonel in any manner that would irremediably prick 
this blatant bag of wind. We should not so much 
mind an encounter between Col. Bob and Col. Bliss. 
But oh, that Col. Cash of South Carolina and Col. 
Ingersoll could together have a fair field ! The 
only possible regret would be that one or the other 
or more likely both might survive. 


We are conscious of having devoted a good deal 
of space of late to Mr. A. Alpeora Bradley, but the 
weather is warm, and the courts are dull, and straw 
for legal bricks is scarce. We therefore feel justi- 
fied in announcing that A. Alpeora, now of St. 
Louis, and Aaron A., formerly of Boston, are the 
same, It seems that some years ago Bradley had a 
falling out with the Massachusetts courts, and they 
requested him not to practice any more, and he ac- 
cordingly desisted. After a time he asked to be 
‘*let up,” and they thought the easiest way out was 
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to order him to be examined. He was examined 
accordingly, and the examination was published in 
27 Law Reporter, 240 (A. D. 1865). The examiners 
seem to have entered properly into the spirit of the 
matter, and the result was quite entertaining. We 
extract some beauties: ‘Q. Does a writ of entry 
ever lie in this Commonwealth to recover land ? 
Ans. I can’t fix my mind on any writ by that ex- 
pressive name.” Mr. Bradley thought that to hold 
an indorser, demand might be made ‘‘ within a rea- 
sonable time,” or ‘‘until just before six years are 
out,” although in the latter case he concluded that 
the ‘‘chance of recovery” would be ‘‘slight,” be- 
cause of the ‘‘ laches ;” but ‘if you should wait ten 
or fifteen or thirty or forty-five days, there would be 
no doubt at all that you would recover;” but the 
question “ would depend on the lex loci.” ** Q. For 
an assault and injury to the person, would you bring 
trespass quare clausum, or trespass de bonis? Ans. 
Trespass de bonis, of course.” (Meaning trespass on 
the bones, probably. We once heard of a man who 
translated de mortuis, nil nisi bonum, “ nothing of a 
dead man but his bones.”) “If you put in trespass 
quare clausum fugit also,you must elect which to pro- 
ceed upon.” He thought ‘‘ a deed would convey land 
without a seal,” under “the statute which provides 
that, formality shall not vitiate any thing.” ‘If a 
man has my child and won't give him up, I may 
bring personal replevin, but not habeas corpus. The 
latter is brought against officers of the law.” Stat- 
ing the legal ages for marriage at 21 and 18, he said 
marriages under those ages are invalid, and the par- 
ties ‘‘may separate and marry others provided they 
do not cohabit together after they become of proper 
age. Such cohabitation would make it all right. 
I have been in a case in which it was necessary to 
look this up.” (That was the reason he knew.) 
** A dowager is only a life-time thing, and is sup- 
posed to return to the legitimate heir. A dowager 
is one-third of the rents and profits of all the es- 
tate.” ‘‘A bill in equity to compel the specific per- 
formance of a contract to marry” must be brought 
‘* within three years,” but ‘‘ sooner if there has been 
. part performance by their having intercourse to- 
gether. A court of equity would certainly compel 
him to marry her. I have known of such a suit as 
that.” A common carrier is not liable ‘‘ for goods 
burned up in his house without his fault. It is 
enough if he takes the same care of them that he 
does of his own.” He defined bailment as ‘‘ com- 
mon bail bond and bail given in criminal cases.” 
The case being put cf a pledge, and a loan of the 
pledge to the pledgor and his refusal to return it, 
he was of opinion ‘‘that would be a swindle. You 
could use force to take it back.’’ The case being 
put of the sale of 100 barrels of flour, part of a 
large cargo, not pointed out, he thought ‘‘ replevin 
would lie because the barrels of flour are distinct 
from each other.” ‘‘Q. How many witnesses are 
necessary to prove adultery? Ans. One disinter- 
ested witness to prove he saw the parties in actual 
naked, physical contact. I heard a judge in Con- 
necticut lay down the law stronger than that once.” 
(He certainly could not have laid down the parties 
any ‘‘stronger.””) So much for A. Alpeora. Peace 
to his shade! We never knew of his equal except 
in the person of another colored brother, likewise 
an attorney, who once flourished in Rensselaer 
county in this State. A jury having returned an 
adverse verdict, some one whispered him to demand 
a poll. So he demanded a poll, and the court said 
he might poll them. ‘‘How do you poll ’em?” 
he whispered to his adviser. His adviser whispered 





something in reply, and thereupon our colored 
brother went to an adjoining window, took from it 
a pole used in opening and closing the windows, re- 
turned, and pointing it at every juryman in turn, 
solemnly asked, ‘‘Is dat your verdic ¢” The court 
did not spoil the fun. By the way, Mr. Lathrop 
does not inform us whether A. Alpeora was ad- 
mitted on his re-examination, but we assume that 
he was not. He probably got in the first time by 
‘*senatorial courtesy.” 


Commenting on the recent discussion, in the 
House of Lords, on the validity of marriage with 
one’s deceased wife’s sister, the Albany Argus re- 
marks: ‘‘Great Britain recognized that marriage 
was the aim of women. Its system of entail and 
primogeniture, in other words, its system of keep- 
ing landed property in families, and of making the 
eldest son the heir, affected marriage in this way: 
That daughter of a family who married an eldest 
son of another house, married ‘rich.’ She was cer- 
tain either to try to help her sisters to other ‘rich’ 
marriages, or to have some of them live with her as 
companions, wheedling or persuading her husband 
to let them do so. That surrounded the husband 
with his wife and with some one or more of her un- 
married sisters.” (By the bye, how can aman be 
“surrounded ” with his wife?” We do know she 
frequently ‘‘gets around him.”) ‘‘The cares of 
housekeeping and child-rearing would age and 
isolate the wife, while the unmarried sisters 
would keep fresh, look young, hold their 
health, bave time for society, and __ their 
vanity as well as their gratitude would iead them 
to dress and act to please the brother-in-law, who 
supported them. The result, in a large number of 
cases, was found to be a conspiracy, between the 
brother-in-law and some sister-in-law, to put the 
wife out of the way, so that they could get mar- 
ried. Parliament had to take notice of this evil, by 
prohibiting marriage with a deceased wife’s sister. 
It stopped that evil, and it was an evil of sufficient 
magnitude to need a remedy so absolute.” This 
very clearly presents the stale, puerile and fleshly 
argument of the English ecclesiastics who have for 
generations opposed their nasty traditions in the 
way of common sense and common decency. If 
there is any basis for the argument, it would be 
safer to prohibit marriage with any woman who has 
a pretty sister, or still better, to restrict marriage to 
only daughters. It might be well, too, in view of 
the notorious hostility of the married man to the 
mother-in-law, to forbid marriage with any except 
orphan daughters. The statement of the argument 
is its sufficient refutation. It is no wonder that the 
clerics just now only escaped defeat by four votes. 
It is due to them however to say that they put com- 
paratively little stress on the argument above stated, 
but plant themselves on the scriptures, which they 
avow denounce such marriages. We have hereto- 
fore sufficiently dwelt on this point. Mr. Bishop 
expresses the opinion of most enlightened states- 
men and lawyers, when he says: ‘‘ Especially, un- 
der the light of modern days, has it appeared alike 
unjust and impolitic to forbid marriage with the 
sister of a deceased wife. * * * It would be 
difficult to find a person who would object to such 
a union, or pretend that the laws permitting it had 
wrought injury.” (Marr. & Div., § 319.) The Argus, 
we apprehend, is mistaken in assuming that Par- 
liament ever prohibited such marriages. Arch- 
bishop Parker’s table of prohibited degrees, the 
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basis of English judicial opinion on the subject, has 
never received the assent of Parliament (Bish. on 
Marr. & Div., § 318). Mr. Schouler’s statement of 
this table (Hush. & Wife, § 15, note) does not even 
include the relationship in question. It is true that 
Parliament in 1835 declared void all marriages 
“within their prohibited degrees,” but to say that 
this forbids marriage with one’s deceased wife’s 
sister, is begging the question. 


Mr. Gebhard in his communication in another 
column misses the point of Mr. Speaker Patterson’s 
remarks. There is no reasonable objection to a law- 
yer’s working for money and there is no doubt that 
the modern lawyer needs more money than the an- 
cient lawyer needed; but no lawyer should work 
merely for money, or strive for more money than he 
reasonably needs. The lawyer needs money for 
roast beef and house-rent, but he need not “ de- 
vour, widows’ houses.”” What Mr. Patterson objects 
to is the spirit of greed which has come over a con- 
siderable part of the profession. In the strife for 
wealth and power, the moral tone of the profession 
has been lowered. Although great interests are rep- 
resented, the charges of many lawyers are out of 
all reasonable proportion. The recent receivership 
investigation should be a caution to some members 
of the profession. The blot on the career of Coke 
and Bacon was their greed, and they were punished 
for it in their own day, and are despised for it now. 
As to eloquence, it has lost its opportunity in a great 
measure for want of time; but it will never lose its 
nobility. Its ‘‘commercial value” has diminished, 
but its moral and intellectual value is intrinsic and 
unfading. We have listened to Mitchell Sanford 


many times, and while we do not rank hini high as 
a lawyer, we believe that if a great number of our 
profession had attended and heeded his temperance 
lectures it would have been the better for them and 


their clients. So in regard to professional dress, 
we think it well for the lawyer to be “ disguised 
as a gentleman,” even in a “dress-coat.” We 
hope the judges of our Court of Appeals will 
adopt the gown, as they talk of doing. 
dlusion, we would ask our correspondent if he 
thinks lawyers are as much respected as a elass 
as they were forty years ago and if not, whose 
fault is it ? 


In con- 


—> 


NOTES OF CASES. 


HE following is taken from the Vienna Juristische 
Bletter: ‘*N. had entered the order of the 
Brethren of Mercy, on February 21, 1866, and on 
February 20, 1870, had taken the vows of the order 
in the convent of the order at Linz, which vows 
were accepted on the other hand. Among other 
things, he bound himself to belong to the convent 
of the Brethren of Mercy during his entire life, 
and to devote his services in the same to poor sick 
persons. Thereupon the order had N. educated for 
a physician, had him take a course of studies at the 
school of medicine and surgery in Salzburg, and 





had him graduated after he finished his studies. 
The order paid all of N.’s expenses while he was 
pursuing his studies, amounting in all to 1,134 
florins. But notwithstanding his vows and pro- 
fession, N. left the order of the Brethren of Mercy 
on March 4, 1880, and rendered his services to the 
order only to that time. He now practices as a 
private physician. The order then sued N, for the 
1,134 florins expended for his education, setting up 
the above facts. The District Court nonsuited the 
plaintiff, holding that no contract relation existed 
between N. and the order. The order had him edu- 
cated trusting in his vows and profession. These 
make no business contract binding in law, and the 
plaintiff cannot maintain that the defendant in case 
of non-compliance with his vows had bound him- 
self to dare, facere, prestare. The breach of the 
vow may have moral consequences, but it gives the 
order no civil right of action. The plaintiff asserts 
(referring to sections of the General Civil Code) 
that a negotiorum gestor is entitled to be reimbursed 
for his expenditures. The question then arises 
whether the plaintiff order, in having the defend- 
ant educated for a physician, acted in its own inter- 
est or in that of defendant, and further whether the 
expenditures are such as by law the defendant would 
have had to make himself. It cannot be doubted 
that the order in having one of its own members 
educated for a physician, trusting in the vows he 
had taken, and intending to fulfill its own noblest 
object, to wit, the service of the sick, did not have 
in view the interest of the individual morally bound 
to the order, but its own though purest and noblest 
interest. And further, there is no doubt but that 
the expenses arising therefrom are not legally to be 
paid by the student, the member of the order, who 
after taking the vow of poverty is without means, 
but the order that causes the expenses. * * * 
The fact that the defendant is now practicing as a 
physician for his own private profit, does not prove 
that the order made the expenditures connected 
with his professional education for the defendant’s 
interest, as he might have gone into some other 
business. The order appealed, and the Appellate 
Court at Vienna affirmed the judgment for the rea- 
sons stated by the lower court, and also because the 
order was at best entitled to damages for the de- 
fendant’s failure to perform the duties assumed by 
him, and the cost of his education was not the 
proper measure. The Imperial Supreme Court re- 
fused to reverse the judgments.” 


In Allen v. Baker, 86 N. C. 91, the defendan3 
failed to fulfill a contract of marriage upon the 
ground that he was afflicted with a venereal disease 
which rendered him unfit for the married state. 
Held, that he would be answerable in damages if 
the disease was contracted subsequently to the time 
of making the promise, or if before and he knew 
his infirmity was incurable; but if it was contracted 
prior to the promise and he had reason to believe it 
was temporary only, he would be excusable. The 
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court said: ‘‘ We cannot understand how one can 
be liable for not fulfilling a contract, when the very 
performance thereof would in itself amount to a 
great crime, not only against the individual, but 
against society itself. * * * The usual, and we 
may say legitimate, objects sought to be attained by 
such agreements to marry, are the comfort of asso- 
ciation, the consortium vite, as it is called in the 
books; the gratification of the natural passions ren- 
dered lawful by the union of the parties; and the 
procreation of children. And if either party should 
thereafter become, by the act of God and without 
fault on his own part, unfit for such a relation and 
incapable of performing the duties incident thereto, 
then the law will excuse a non-compliance with the 
promise —the main part of the contract having be- 
come impossible of performance, the whole will be 
considered to be so. In Pollock on Contracts, 370 
(a book in which the principles of contract are 
treated of more philosophically than by any author 
known to us), the decision in Hall v. Wright is 
referred to with the remark that it is so much 
against the tendency of the later cases as to be now 
of little or no authority, beyond the mere point of 
pleading decided therein. We are not unmindful 
of the fact that the malady under which the party 
in this instance labored, was the legitimate result 
of his own imprudence; or that the evidence offered 
showed that the disease was upon him when he 
gave his promise to the plaintiff. As to the first 
point, the same might have been said of consump- 
tion or any other fatal and disqualifying disease; it 
too may have proceeded from imprudent and sinful 
indulgence, but if contracted when he owed no duty 
to the plaintiff, we cannot see how that can vary the 
case. The other is a point of more consequence; 
if knowing, or by using extraordinary diligence he 
might have known, that his infirmity was incurable, 
‘or of long duration, he entered into a contract with 
the plaintiff, his subsequent incapacity to perform 
it would furnish no excuse for its breach —so far 
from it, it would amount to a gross aggravation. 
But on the other hand, if he had reason to believe 
his disease was a temporary one, which might be 
healed in time to enable him to complete his agree- 
ment, then the law would hold him excusable for a 
breach resulting from a knowledge subsequently at- 
tained that his disease was in fact not only incura- 
ble, but such as must necessarily be communicated 
to his wife, and probably to their offspring, in case 
he made her such and availed himself of his con- 
jugal rights. The law will constrain no man to 
assume a position so full of peril as to have placed 
within his reach the lawful means of gratifying a 
powerful passion at the risk of another’s health or 
life, and the possibility of bringing into the world 
children in whose constitution the seeds of a father’s 
sin shall lurk. As said in the dissenting opinion in 
Hall vy. Wright, it would seem to be strange that a 
man should be liable in damages for not doing that 
which is against all law, human and divine.” The 
court disapproved Hall v. Wright, Ell. Bl. & Ell. 
746. The latter however seems to be approved in 





Boast v. Firth, L. R., 4 C. P. 8, where Montagu 
Smith, J., says of it: ‘‘In the case of a contract 
to marry, the man, though he may be in a bad state 
of health, may nevertheless perform his contract to 
marry the woman, and so give her the benefit of 
social position, so far as in his power, though he 
may be unable to fulfill all the obligations of the 
marriage state; and it rests with the woman to say 
whether she will enforce or renounce the contract.” 


In Lane v. District Township of Woodbury, Su- 
preme Court of Iowa, June 6, 1882, 12 N. W. Rep. 
478, it was held that a school district is not liable 
for injuries sustained by a pupil in a public school 
by reason of the non-repair of the lightning-rods 
on the school-house. The court said: ‘A school 
district is a public corporation, or guasi corporation, 
created by statute for the purpose of executing the 
general laws and policy of the State, which require 
the education of all its youth. It is a branch of 
the State government, an instrument for the admin- 
istration of the laws, and is, so far as the people 
are concerned, an involuntary organization. Code, 
§ 1713. In these respects it is not different from a 
county, except that its functions and the purposes 
of its organization are more restricted and not so 
numerous. The education of youth is the only pur- 
pose of the corporate school district. Its powers 
are restricted to the execution of this purpose. 
The county is a governmental instrument for the 
collection of taxes, and it provides officers and 
means for the administration of the law by the 
courts. It is also charged with the construction 
and preservation of roads and bridges, with the 
support of the poor, with the registry of deeds, 
and the preparation and preservation of records in- 
tended to protect the property and rights of the 
people. It exists for various other purposes, and is 
clothed with power incident thereto. This court 
has held that a county is not liable for a personal 
injury inflicted by reason of the defective construc- 
tion of a court-house, and negligence in failing to 
keep it properly lighted. Kincaid v. Hardin County, 
53 Iowa, 430; 8S. C., 836 Am. Rep. 236. In that case 
the plaintiff was in attendance, at night, upon the 
court as a witness, and received injuries by reason 
of defective stairs of the court-house, and insuffi- 
cient light. We held that the law gave him no 
remedy against the county. We discover no differ- 
ence, as to the liability of the respective corpora- 
tions, between that case and this, except such as 
exists from the fact that the school district is far 
more limited in its functions and powers than the 
county. These differences, of course, do not dis- 
tinguish the cases, but bring this case within the 
rule of the other. We regard Kincaid v. Hardin 
County as decisive of this case.” See Hollenbeck v. 
Winnebago County, 95 Till. 148; 8. C., 35 Am. Rep. 
151, and note, 159. 


A singular question of negligence was decided in 
Wohlfart v. Beckert, 27 Hun (Mr. Hun’s advance 
sheets). The plaintiff's intestate, who was suffer- 








THE ALBANY LAW JOURNAL. 5 

















ing from a diarrhea, went, at the advice of a friend, 
to a drug store to procure ten cents worth of “black 
draught,” a comparatively harmlesss drug, of which 
he intended to take, as a dose, a small glassful. 
The druggist’s clerk testified that he came to the 
store and asked the proprietor, the defendant, for 
ten cents worth of ‘black drops;” that the de-, 
fendant told him that that was a poison, that the 
dose was from ten to twelve drops, and advised him 
to take another mixture; he refused, and the clerk, 
by the defendant’s direction, gave him two drachms 
of ‘‘black drops” in a bottle, with a label having 
those two words written upon it, but nothing to 
indicate the dose or that it was poison. The in- 
testate took the bottle home, drank almost all of 
its contents, and died the next morning from the 
effects of so doing. In this action, brought by the 
plaintiff to recover damages for negligent killing 
by the defendant, held, that the court should have 
submitted to the jury the question as to whether 
the defendant was not guilty of negligence in fail- 
ing to place upon the bottle a label showing that 
its contents were poisonous; and that it erred in 
nonsuiting the plaintiff. The court said, by Dyk- 
map, J.: ‘‘It is a crime to sell any poisonous sub- 
stance without the word ‘ poison’ written or printed 
on a label attached to the parcelh * * * The 
defendant made sale to the plaintiff's intestate of 
an article of the double strength of laudanum, for 
immediate consumption as a medicine, without 
placing on it any label marked poison, and the re- 
sult was a natural one. True, he told him it was 
poison, and gave him caution respecting the quan- 
tity to be taken, but he placed no label on the par- 
cel marked poison. It is plain that prudence re- 
quired much more of the defendant than he gave, 
and it is equally plain that his action fell far short 
of the requirements of the law. The cause should 
have been submitted to the jury, with proper in- 
structions respecting the caution and care required 
of the defendant to determine whether he was guilty 
of negligence in the transaction, and whether the 
intestate of the plaintiff was free from fault on his 
part.” And then the jury should have found for 


the defendant. 
>. 


BOUNDARY — SIDE OF ROAD. 


HE vagueness and.uncertainty of the law is curi- 
ously illustrated by two recent and nearly con- 
temporaneous decisions in Maine and New York, on 
the question whether a grant bounded by the side 
of a road extends to the center. In Low v. Tibbetts, 
72 Me. 92, this was held in the affirmative; in Kings 
County Fire Ins. Co. v. Stevens, New York Court of 
Appeals, January 17, 1882, it was decided in the 
negative. 

In the former case the language in question was 
as follows: ‘‘Situate in the village of Spring Vale 
* * * beginning on the north-easterly side of 
the new road leading from the Province Mills bridge 
to the cotton mill, and at the southerly corner of 
the lot as now fenced belonging to school district 





number one, * * * and running (course given) 
by said road * * * to a stake,’? and thence 
around the rear of the lot ‘‘to the place begun at; 
also the land now owned by said Low between said 
road and Mousam river.” The court said: ‘‘The 
well-settled doctrine in this State is, that a grant of 
land bounded on a highway carries the fee in the 
highway to the center of it, if the grantor owns to 
the center, unless the terms of the conveyance clearly 
and distinctly exclude it, so as to control the ordi- 
nary presumption. Oxton v. Groves, 68 Me. 372; 
8. C., 28 Am. Rep. 75. Here the principal piece is 
bounded by the road as a monument or abuttal. 
So is the land lying opposite ‘ between the road and 
the river.’ Is there enough in the language used to 
exclude the street from the conveyance ? The mere 
mention in the description of a fixed point on the 
side of the road as the place of beginning or end 
of one or more of the lot lines does not seem to be 
of itself sufficient. Cottle v. Young, 59 Me. 105, 
109; Johnson v. Anderson, 18 id. 76. Nor will simi- 
lar language, with reference to monuments standing 
on or near the bank of a stream, in lines beginning 
or ending at such stream, prevent the grantee from 
holding ad medium jilum aque. Pike v. Monroe, 36 
Me. 309; Robinson v. White, 42 id. 210, 218; Cold 
Spring Iron Works v. Tolland, 9 Cush. 495, 496. 
The case of Sibley v. Holden, 10 Pick. 249, cited by 
plaintiff, was commented on by this court in Buck- 
nam v. Bucknam, 12 Me. 465, and that of Tyler v. 
Hammond, 11 Pick. 193, in Johnson v. Anderson, 18 
Me. 78; and the apparent force of these decisions 
is somewhat restricted and explained by the learned 
court which pronounced them, in Newhall v. Ireson, 
8 Cush. 598, and Phillips v. Bowers, 7 Gray, 24; 
although it is apparent from the last case and from 
Smith v. Slocomb, 9 Gray, 36, that the Massachusetts 
court lays less stress upon the ordinary presumption, 
and requires less distinctness in the terms of the 
deed to obviate it, than we have done in the cases 
above cited from the 18th, 59th and 68th of our 
own reports. See also, Perkins’ note to Sibley v. 
Holden, in the second edition of Pickering’s Re- 
ports, vol, 10, p. 251.” 

In the New York case, the description was as 
follows: 
‘‘Beginning at a point on the southerly side of the 
Wallabout bridge road and adjoining the land now 
or lately belonging to John Skilliman,” and after 
running certain courses, the line ran along the land 
of Jacobus Lott, ‘‘north forty-eight degrees and 
nine minutes west 594 feet to the Wallabout bridge 
road,” and thence along said road 1,225 feet to the 
place of beginning. Held, that the road-bed was 
excluded by the terms of the description, within 
the cases, Jackson v. Hathaway, 15 Johns. 447; En- 
glish v. Brennan, 60 N. Y. 609; White’s Bank of 
Buffalo v. Nichols, 64 id. 65. The court said: “The 
cases of Sibley v. Holden, 10 Pick. 249; Smith v. 
Slocomb, 9 Gray, 36, and Cottle v. Young, 59 Me. 
105, confirm the conclusion reached in this case. 
The words ‘to’ and ‘along’ the road, in the de- 
scription in question, if not controlled by the start- 
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ing point, would by well-settled construction 
carry the boundary line to the center, but it is 
to be observed that these words are not incon- 
sistent with confining the boundary with the side of 
the road. It was held in Dunham v. Williams, 37 
N. Y. 251, that a deed bounded on a highway is 
satisfied by title extending to the side of the road, 
when the title to the road-bed was not in the 
grantor but in third persons, and according to the 
principle of that case the absence of such title, 
where the description runs to and along a highway, 
would not constitute a breach of the covenant of 
seizin. It is generally if not uniformly conceded 
that a grantor of land abutting on a highway may 
reserve the highway from his grant. But the pre- 
sumption in every case is that the grantor did not 
intend to retain the fee of the soil, and such reser- 
vation will not be adjudged, except when it clearly 
appears from the language of the conveyance that 
such reservation was intended. See also, Child v. 
Starr, 4 Hill, 369; ZZalsey v. MeCormick, 13 N. Y. 
296; Seneca Nation v. Knight, 23 id. 498.” 

A similar decision was reached by the New York 
Supreme Court, in April, 1882, in Lee v. Lee, 27 
Hun, 1. The description was by metes and bounds 
as follows: ‘‘ Beginning on the east side of the Bloom- 
ingdale road, at the south-westerly corner of lot No. 
2, sold to Caleb B. Bowering, and running thence 
along the southern boundary of the same south, 
thence to the north-east corner of lot No. 4, rai 
thence along the same north to the Bloomingdale road 
aforesaid, thence along the said road five chains to the 
place of beginning, containing four acres, be the 
same more or less.” The court gave the following 
review of authorities: 

“Tt is a well-settled rule that where land is de- 
scribed as beginning ‘at a road,’ or ‘on a road,’ or 
as ‘ bounded by a road,’ or in other similar form of 
expression without qualifying words, the boundary 
or point of beginning is the center of the road, and 
not the side thereof; and so, where land is conveyed 
and described by a lot number as indicated ona 
map, and the land fronts on a road or highway, the 
boundary will be the center and not the side of the 
road. The first point of inquiry in such construc- 
tion is usually to ascertain the place of beginning 
as the same is designated in the deed, and if the 
place of beginning, where ascertained, is a monu- 
ment or in the nature of a monument, that is a con- 
trolling circumstance to determine the true location. 
In White's Bank v. Nichols, 64 N. Y. 65, the rule is 
thus laid down: ‘ Although the highway is in one 
sense a monument, it is regarded as a line, and the 
center of the highway in such case is regarded as 
the true boundary indicated, as is the case when a 
tree, stone, or other similar object is designated as 
a monument; the center, in the absence of any 
other indication, is regarded as giving the true 
boundary or limit of the grant. * * * But 
when the words clearly indicate an intention to ex- 
clude from the operation of the grant the soil of 
the highway, it is equally well settled that it does 
not pass, and the grantor retains the title, subject 





only to any easement which may exist in the public 
or in the grantee of the adjacent lands.’ In that 
case the grant described the premises as commenc- 
ing at the intersection of the exterior of two streets ; 
and the court held that the point thus established 
was as controlling as any monument would have 
been, and must control the other parts of the de- 
scription; and that all the lines of the granted 
premises must conform to the starting point thus 
designated, and that although, but for that designa- 
tion of the starting point of the survey, the lines 
along the two streets would have been carried to 
the center of those streets, respectively, yet they 
were necessarily confined to the exterior lines of the 
streets, so as to connect at the starting point. And 
English v. Brennan, 60 N. Y. 609, is also cited as 
having decided that precise point. 

‘Tn the description of the deed now under con- 
sideration the point of beginning is given as ‘the 
east side of Bloomingdale road.’ The effect is to make 
the east side of that road a fixed monument to mark 
the starting point of survey, and it is impossible 
without doing violence to the language used, to 
transfer that monument to the center of the Bloom- 
dale road. 

“In English v. Brennan, above referred to, the 
description in the defendant’s deed began as fol- 
lows: ‘Beginning at the south-westerly corner of 
Flushing and Clermont avenues, running thence 
westerly along Flushing avenue twenty-five feet; 
thence southerly, at right angles to Flushing ave- 
nue, sevehty-nine feet nine inches to a point distant 
forty feet seven inches and a half westerly from the 
westerly side of Clermont avenue.’ It was held 
that by this description the grantor excluded the 
street from the conveyance; and this decision must 
have gone upon the ground that the westerly side of 
Clermont avenue, as mentioned in the description, 
was a fixed monument which controlled the other 
language of the description. 

“In Jackson v. Hathaway, 15 Johns. 447, the 
boundary began at a stake by the side of the road, 
and ran thence by specified courses and distances 
which gave the quantity called for, and it was held 
that the language rebutted the presumption that the 
fee of the land in the road was intended to be con- 
veyed. 

‘In Sherman v. McKeon, 38 N. Y. 266, Miller, J., 
in delivering the opinion of the court, says, at page 
272: ‘It is also equally clear that the deed to Rob- 
ertson did not include the lot in question as the de- 
scription bounds the premises by the ‘late line of 
Grove street,’ evidently meaning the old line as it 
existed before the new one was established by the 
proceedings had by the corporation, which at that 
time had been quite recently confirmed. * * * 
It is said that the expression employed will be pre- 
sumed to refer to the late center line in connection 
with the words after the description ‘ along and on 
Grove street.’ I think that it will not bear this in- 
terpretation. The description evidently makes a 
distinction between the old line and the new one; 








and in stating a line for a boundary it cannot well 
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be said that the statement of itself makes the cen- 
ter the line.’ 

‘In Babcock v. Utter, 1 Abb. Ct. App. 27, the de- 
scription reads as follows: ‘Beginning at a stake 
and stones on the west bank of the Unadilla river,’ 
and thence it ran around the plat until another line 
came by the description to the river,’ ‘and thence 
down the west bank of the Unadilla river as it 
winds and turns, to the place of beginning.’ The 
court say: ‘The words ‘to the Unadilla river,’ ac- 
cording to the usual interpretation of such an ex- 
pression in conveyances would carry the line to the 
center of the river, as the general rule is that where 
a line touches the river it goes tothecenter. * * * 
The starting point is unequivocally from ‘the bank,’ 
and not from the center of ghe river; and if the 
last line in the description is confined to the center 
of the river, it cannot run ‘to the place of begin- 
ning’ as the description requires; and if it starts 
from the center of the river and runs ‘ to the place 
of beginning,’ it would neither follow the center of 
the river nor the ‘ west bank as if winds and turns,’ 
according to the description in the deed.’ And it 
was held that the description conveyed the farm to 
the west bank of the river only, leaving the title to 
the river and the land covered by it in the grantors. 

“In Smith v. Slocomb, 9 Gray, 36-38, it was held 
that the conclusion is inevitable that the road is ex- 
cluded when the boundary starts at the side of the 
road, and comes back to the road, and thence on 
the line of the road to the place of beginning. 

“In Sibley v. Holden, 10 Pick. 249, the court say: 
‘From this description, we are all of the opinion 
that the line must begin on the side of the road, 
and at that point exclude the road; then the ques- 
tion is whether, when the description returns to the 
road again, it shall be taken to mean the side or the 
center of the road. If construed to be the center, 
then the remaining line would neither be by the side 
of the road nor the center, but by a diagonal line 
from a point in the center to a point in the side. 
This would not only be obscure and inconsistent 
with any supposed intent of the parties, but repug- 
nant to the last clause in the description, which is 
‘by said road to the place of beginning.’ 

‘*A contrary rule was held by Oakley, J., in Her- 
ring v. Fisher, 1 Sandf. 344, but the question was 
not involved in that case, for the words of descrip- 
tion were ‘beginning at the road.’ The learned 
judge thought those words were equivalent to ‘be- 
ginning at the side of the road;’ and upon that 
assumption he argued that the words ‘running along 
the road,’ in the return lines, were controlling, and 
must be held to carry the line along the center of 
the road.” 

In Kneeland v. Van Valkenburgh, 46 Wis. 434; 8. 
C., 32 Am. Rep. 719, the boundary was ‘the south 
line ” of a street, and this was held to convey to the 
center. Contra, Wetmore v. Law, 34 Barb. 515. 

The question arose in Salter v. Jonas, 10 Vroom, 
469; 8. C., 23 Am. Rep. 229, where the beginning 
was ‘‘at a stake at the junction of the easterly line 
of Rowland street with the northerly line of John- 





son street,” and the lines continuing to another 
‘*stake in the said easterly line of Rowland street,” 
ended at ‘‘the beginning.” The Court of Errors 
unanimously adopted the doctrine of Paulv. Carver, 
26 Penn. St. 223, that ‘‘nothing short of an inten- 
tion expresssd in ipsis verbis, to exclude the soil of 
the highway, can exclude it,” as the correct doc- 
trine, ‘‘although it cannot be said to be sustained 
by the greatest number of decisions.” It seems 
that the stakes in this case conclusively included 
the street. But the court observed that ‘‘it would 
seem preposterous to sever the ownership to these 
several particles of property. Under ordinary cir- 
cumstances the thread of land constituting the 
street is of great value to the contiguous lots, and 
it is of no value separated from them. It would 
rarely occur that the vendee of a city lot would be 
willing to take it separated in ownership from the 
street, and it would as rarely occur that a vendor 
would desire to make such severance.” 

But a description ‘‘ beginning at a point on the 
north-easterly corner of ” two streets, ‘‘and running 
thence northerly along the north-easterly side ” of 
one of them, carries only to the margin. Fearing v. 
Irwin, 4 Daly, 385. And so of a description run- 
ning “to Stewart street and thence along the south- 
erly side thereof.” Anderson v. James, 4 Robt. 85; 
affirmed by the Court of Appeals, but not reported. 

See ‘‘ Streams and Highways as Boundaries,” 10 
Alb, Law Jour, 194, 

It is evident from this contrariety and confusion 
that no general rule can be derived from the decis- 
ions. The rule of New Jersey and Pennsylvania, 
that nothing short of express words explicitly ex- 
cluding the highway can have the effect of limiting 
the grant to the margin, is the most reasonable. 
This should be adopted by statute. The proposed 
Civil Code would leave the matter just where it now 
is, for it provides that ‘‘an owner of land, bounded 
by a road or street, is presumed to own to the cen- 
ter of the way, but the contrary may be shown.” 
We would add: ‘But only by words explicitly ex- 
cepting and excluding the soil of the way.” 


———__ 


ACTION BY RECEIVER TO RECOVER ASSESS- 
MENT ON STOCK. 


UNITED STATES CIRCUIT COURT, MASSACHUSETTS, 
JANUARY 31, 1882. 


CUYKENDALL V. MILEs. 

A receiver of an insolvent New York manufacturing corpora- 
tion, appointed by the Supreme Court of that State, may 
sue for an assessment ordered against a stockholder by 
that court upon his liability as stockholder, and may sue in 
a Massachusetts court. 

The liability of a shareholder as such is not penal, 

THIS action was brought by the receiver of the Dodge 

& Stevenson Manufacturing Co., a New York 
corporation, to recover an assessment upon stock. The 
corporation was dissolved and thereafter plaintiff was 
appointed receiver by the Supreme Court of New 

York, and the assessment was ordered by the same 

court under the laws of New York. Defendant wasa 

stockholder in the corporation. Other facts appear in 
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the opinion. To the complaint in the action defendant 


demurred. 
I, D. Van Duzee, for plaintiff. 
F. P. Goulding, for defendant. 


LOWELL, C. J. The assessment sought to be re- 
covered in this action was made under the general law 
of New York governing manufacturing corporations, 
as modified in relation to those established in 
Herkimer and Cayuga counties by later laws. These 
statutes are construed and passed upon in Walker v. 
Crain, 17 Barb. 119; Story v. Furman, 25 N. Y. 214; 
Hurd v. Tallman, 60 Barb. 272; Cuykendall v. Doug- 
lass, 19 Hun, 577; Re Dodge & Stevenson Manufacturing 
Co., 77 N. ¥.101. The last two of these decisions re- 
late to this assessment and maintain its validity. The 
allegations of the declaration are sufficient to bring the 
defendant within the class of persons subject to 
assessment, until he shall show something to the 
contrary. Supposing this to be so, will an action lie in 
this court to recover the defendant’s share of the 
assessment? 

That the receiver of an insolvent corporation, hav- 
ing powers like those of an assignee in insolvency, may 
sue in his own name in this court, I cannot doubt. 
Hurd v. Elizabeth, 41 N. J. (12 Vroom) 1; Ex parte 
Norwood, 3 Biss. 504; Hunt v. Jackson, 5 Blatchf. 349. 
These are direct decisions. The cases in which such 
actions have been maintained without objection, and 
others, in which the most eminent judges, while 
asserting the superior title of domestic attaching 
creditors, have said that the action itself was main- 
tainable, are very numerous. Goodwin v. Jones, 3 
Mass. 517, per Parsons, C. J.; May v. Breed, 7 Cush. 15, 
42, per Shaw, C. J.; Dunlap v. Rogers, 47 N. H. 281, 
287, per Sargent, J.; Hoyt v. Thompson, 5 N. Y. 320, 
per Ruggles, C. J.; S. C.,19 N. Y. 207, 226, per Com- 
stock, J.; Merrick’s Estate, 2 Ashm. 435, Musselman’s 
Estate, 5 Watts & 8S. 9; Mann v. Cooke, 20 Conn. 178. 

As the rule of the common law concerning the 
assignment of ordinary non-negotiable debts still 
obtains in Massachusetts, the receiver might be re- 
quired to sue on such causes of action in the name of 
the corporation. Dlane v. Drummond, 1 Brock. 62; 
Bird vy. Pierpoint, 1 Johns. 118; Jeffrey v. McTaggart, 
6M. & 8.126. But this demand is one which accrued 
to the receiver himself in his official capacity. 

The Supreme Court hold that the mode in which a 
liability of this sort is to be enforced depends entirely 
upon the particular law governing the corporation. If 
that law merely provides for a proportionate liability 
of all stockholders for all debts, there should be a bill 
in equity for the benefit of all the creditors and against 
all the stockholders. Pollard v. Bailey, 20 Wall. 520; 
Terry v. Tubman, 92 U. 8. 156; Terry v. Little, 101 id. 
216. But if the law of the State authorizes an action 
by one creditor against one stockholder, that remedy 
may be pursued. Mills v. Scott, 99 id. 25. The de- 
cisions in New York, above cited, show that such 
actions will lie in the courts of that State by the 
receiver against the several shareholders. 

Then the question is whether such an action can be 
maintained outside the State of New York. There is 
a dictum of Mr. Justice Clifford that all such statutes 
are penal, and can only be enforced in the State which 
passed them. Sleam-engine Co. v. Hubbard, 101 U. 8. 
188, 192. I agree with the plaintiff's argument that the 
authorities which the learned judge cites decide that 
point only in respect to officers of corporations made 
liable for a neglect of duty. Halsey v. McLean, 12 
Allen, 438; Derrickson v. Smith, 27 N. J. L. 166; Sturges 
v. Burton, 8 Ohio St. 215, etc. Even in such cases the 
doctrine seems narrow and provincial. If a citizen of 
Massachusetts assumes the obligations of an officer in 
a corporation in New York I see no sound reason for 
making the courts of Massachusetts a house of refuge 





from these responsibilities. Still a law which imposes 
certain duties upon an officer, and makes him re- 
sponsible in case of neglect for all the debts of a com- 
pany, without regard to the nature of the default or 
the amount of the debts, or whether he is a share- 
holder or is paid for his services, has something penal 
about it. It was heldin one case, and in only one so 
far as I know, that where stockhoiders were made 
liable to all the debts, if the directors failed to file an 
annual statement of the company’s affairs, the statute 
was penal, and to be narrowly construed. It wasa 
domestic controversy, and not precisely in point here. 
Cable v. McCune, 26 Mo. 371. I have found no case, 
and counsel have found none, which holds that a 
liability of shareholders, as such, is penal. The courts 
of New York have aiways held such statutes to be 
remedial, and so have the courts of the other States, so 
far as lam informed. Thompson, Stockholders, §$ 80- 
86; Corning v. McCullough, 1 N. Y. 47; Carver v. 
Braintree Manufacturing Co., 2 Story, 432. See Crease 
v. Babcock, 10 Metc. 557. 

In the cases cited by the defendant (Erickson v. 
Nesmith, 15 Gray, 221; 4 Allen, 233; 46 N. H. 371) the 
courts of Massachusetts refused to sustain an action at 
law or a bill in equity against one stockholder of a 
New Hampshire corporation, and the courts of New 
Hampshire approved the decision; but the ground 
was, not that the statute of New Hampshire was penal, 
but that it provided a specific remedy in behalf of all 
creditors against all shareholders, and that this 
remedy could not be conveniently pursued excepting 
in the domestic forum. According to the reasoning of 
those cases, this action may be maintained, for the 
laws of New York, as we have seen, permit a similar 
action to be brought. 

No one can contend that the assessment of National 
bank shares may not be enforced wherever share- 
holders arefound. Casey v. Galli, 94 U. 8.672. The 
technical reason is that the act of Congress operates 
throughout the country, while the laws of New York 
are local. But what reason is there, upon principle, 
why the courts should refuse to enforce the same 
remedy against the same person for the same liability, 
when the charter happens to be a State charter which 
has not been turned into a National charter, as it may 
be at any time by a resolution of the shareholders? 

The decisions which bear directly upon the point in 
controversy are few. I have found none that deny the 
exercise of comity on the ground that such a statute is 
penal, or indeed, upon any other. On the contrary, 
such actions were sustained in the following cases: 
Bond y. Appleton, 8 Mass. 472; Paine v. Stewart, 33 
Conn. 516; Casey v. Galli, 94 U. S. 672; Sackett’s 
Harbor Bank v. Blake, 3 Rich. Eq. 225; Ex purte Van 
Riper, 20 Wend. 614; Turnbull v. Payson, 95 U. 8. 418. 
In the last case the defendant had not paid up his 
original subscription in full, but the assessment was 
under a statute which made him liable beyond his 
capital stock, and does not appear to have been 
sustained specially on the first ground. 

Thestatute relied on by the plaintiff provides that 
all stockholders shall be liable to an amount equal to 
that of their stock, until the whole of the capital stock 
fixed and limited by the company shall have been paid 
inand acertificate thereof shall have been filed. In 
so far as the law makes shareholders responsible fora 
neglect of officers to file a certificate, it resembles the 
case in 26 Mo., above cited; but it differs in the very 
important circumstances that the liability is restricted 
to the amount of stock held by each person, and that 
the subject-matter is the payment of the capital. This 
statute should be considered not as penal, but as re- 
quiring (as all such laws do and must) the utmost care 
and good faith in contributing the capital, and as pre- 
scribing acertain sort of evidence of the fact, without 
which the shareholders shall be presurned not to have 
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paid. It does not appear in this case whether the 
actual default was in the shareholders who had not 
paid their capital or in the officers who had not certi- 
fied the paymeut. If it be the former, no one doubts 
that the defendant is liable with or without a statute. 
Even if it be the latter, — which on demurrer I cannot 
assume to be true, —still it is well known that officers 
of corporations do neglect the certificate with the 
knowledge of the shareholders, in order to give the 
company better credit, and thereby to obtain money 
and goods at better prices. 

I do not feel inclined to extend what I consider the 
illiberal and narrow rule of comity, or want of it, 
which stops all remedies at the line of the State. The 
venerable maxim that he who shares the benefit should 
share the burden is just, and should not be local in its 
operation. It applies with full force to shareholders, 
if not to officers of a corporation who may not even be 
shareholders, and may act without pay. The cases, as 
far as they go, point in the same direction. 

I ought to notice one further objection, that the 
assessment appears to have been ex parte, or at least, 
that there is no allegation that the defendant had a 
day in court. If this assessment were to have the 
effect of a judgment against the defendant, there would 
be great force in this objection, though possibly not 
controlling force. ButI understand that all defenses 
specially applicable to this defendant, such as that he 
was not a stockholder, etc., are still open to him, and 
indeed, perhaps the whole subject may be open. 
Enough is alleged in the declaration to put him to his 
defense. 

Demurrer overruled. 


—_——_q___. 


INJUNCTION NOT ALLOWABLETO RECOVER 
POSSESSION OF PREMISES. 


KANSAS SUPREME COURT, JULY TERM, 1881. 


BoDWELL Vv. CRAWFORD.* 


Where a party enters into the possession of premises without 
any authority from the owner and under pretense of a 
lease made by an unauthorized agent, and puts said prem- 
ises to a use which is not forbidden by the law, the owner’s 
remedy is an action at law to recover the possession, and 
he may not resort to equity and obtain an injunction, and 
thus take away the constitutional right of a trial by jury, 
on the ground that such use is in his judgment immoral 
and mischievous in its tendencies, and one calculated to 
injure his reputation in the community. 


a from Shawnee District Court. 


Action brought by Bodwell against Crawford to re- 
strain the defendant from using for general amuse- 
ments, and especially for theatrical purposes, a certain 
building situate upon lots 217, 219 and 221 on Van 
Buren street in the city of Topeka, and to abrogate a 


certain lease, etc. The nature of the action and the 
facts appear in the opinion. The defendant filed a 
general demurrer to the petition which the é¢ourt on 
May 30, 1881, sustained. This ruling the plaintiff brings 
here. 


S. O. Thacher and John Martin, for plaintiff in error. 


Brewer, J. This is an application for an injunction 
filed in the District Court of Shawnee county. But 
one question is presented in the record and that is 
whether upon the allegations in the petition the plaint- 
iff is entitled to an injunction. The District Court 
held that he is not, and from such ruling the plaintiff 
alleges error. The petition in brief states these facts; 
The plaintiff, as was well known to the defendant, is 
an eminent Congregational clergyman of pronounced 


* Appearing jn 26 Kansas Reports. 








opinions on all moral questions of the day. He was 
an early settler in Topeka, for some years pastor of the 
Congregational church in that place, and his reputa- 
tion there was fixed as a man who believed in the per- 
nicious effects of theaters. For some time past he has 
resided in the State of New York, but still owning 
real estate in Topeka, which from time to time he 
leased to various parties through special contracts exe- 
cuted by himself. In looking after his business and 
collecting rents he employed as agents Ross & Still- 
son, who had however no authority to lease or to 
bind the plaintiff by any new contracts. These agents 
attempted to lease lots of plaintiff,on which was 
erected a building known as the “‘ Tabernacle,” to the 
defendant for the purpose of general amusements, in- 
cluding theatrical performances. Plaintiff's repug- 
nance to such amusements was well known to his 
agents and should have been known by defendant. 
As soon as plaintiff heard of this transaction, which he 
did in a very few days by seeing a notice of it in the 
paper, he repudiated the same by telegraph to the par- 
ties, demanding the abrogation of the pretended lease 
and the cessation of the use of his property for the 
purposes mentioned, but the defendant declined to 
abandon the property or discontinue the use. Hence 
this action was brought. 

Do these facts show a case for the interference of a 
court of equity by the remedy of an injunction? It 
is clear that the plaintiff, having never leased the lot 
or authorized its lease is entitled to his legal action to 
recover possession. The defendant has taken posses- 
sion without authority from the owner and he has no 
right to such possession. In all such cases of the un- 
authorized taking possession of real estate the ordi- 
nary remedy is an action at law for the recovery of 
possession. Under some circumstances the owner 
may maintain forcible entry and detainer, and in all 
he may maintain ejectment. Both are actions at law. 
Has he the further remedy of injunction? Counsel 
for plaintiff concede that this is a case of first impres- 
sion, and that a careful examination of the authorities 
discloses no precedent for such an action. They insist 
however that our statute concerning injunctions is 
very broad—broad enough to cover such a case as 
this —and that unless equity will interfere there is no 
adequate remedy. Section 238 of the Code authorizes 
‘restraining the commission or continuance of an act, 
the commission or continuance of which during the 
litigation would produce injury to the plaintiff.” The 
unauthorized possession by defendant is of course an 
injury to plaintiff's rights and entitles him to relief; 
but no one will contend that a mere unlawful posses- 
sion gives occassion for the interference of a court of 
equity. The reasons for this are familiar to every 
lawyer. In equity neither party is of right entitled to 
a jury, but the Constitution preserves inviolate the 
right of trial by jury as it exists at the common law, 
and an action for the recovery of real estate is one in 
which at common law parties are entitled to a trial by 
jury. They have aright to the verdict of a jury upon 
the questions whether plaintiff was owner, whether 
the defendant was in possession, and whether if so the 
possession was unlawful. In this very case defendant 
has a right to the verdict of a jury upon the questions 
whether Ross & Stillson were general agents of plaint- 
iff and generally authorized to bind him by leases, or 
were specially authorized to make a Jease of these lots 
without any limitations as to the purposes for which 
they should be used, and indeed upon every fact essen- 
tial to plaintiff's right to the possession of the premises. 
The Legislature has not the power, even if it should 
attempt it, to deprive a party of this right of trial by 
jury by simply changing the form of the action; for if 
it could in respect to the recovery of real estate, it 
could in respect to any other common-law action, and 
so by simply legislating as to forms, set at naught the 
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constitutional guaranty. Does the fact that the de- 
fendant, having an unlawful possession, is using the 
property for purposes abhorrent to the plaintiff's con- 
victions, justify the interference of a court of equity? 
It must be borne in mind that the use to which this 
property was put by defendant, however obnoxious to 
the plaintiff, is not illegal. The defendant violates no 
law in running a theater, and whatever may be the 
opinions of the plaintiff or others as to the immoral 
tendencies of the theater, the law does not condemn 
its existence. Doubtless the plaintiff feels outraged 
by having his property used for such purposes, but can 
it be said that his legal rights are infringed by use for 
any purpose which the law does not condemn? Care- 
ful reflection convinces us that equity will be per- 
mitted to interfere to restrain a use, if at all, only 
when the use is illegal; for there are vast numbers of 
uses to which property may be put which are sanctioned 
by law, yet which are immoral in their tendencies in 
the judgment of many, and obnoxious to their con- 
victions of what is right as well as what is useful and 
best for society. One may disbelieve in theaters, an- 
other in public ball-rooms, and a third in rooms where 
brokers gamble in stocks, provisions, etc., while still 
another in lecture-rooms which are open to Spiritual- 
ists, Universalists and infidels. Political convictions 
are intense in some, and the use of their property by 
the adherents of another political party or for the dis- 
semination of opposite political opinions, would be 
felt to be an outrage and trespass upon their convic- 
tions. Indeed, the diversity of belief is so great that 
a vast number of the uses to which property may 
legally be put would be found wrong in the judgment 
of some. In all such cases can equity be permitted to 
interfere and restrain the use because of the honest 
convictions of the owner of the impropriety or im- 
morality of such use? The very great number of 
cases which in such event would be transferred from 
the domain of lawto that of equity, and thus be re- 
lieved from the constitutional guaranty of a trial by 
jury, compels the conclusion that no precedent can be 
found because none can constitutionally be made. 
Counsel refer to cases in which a lessor has obtained 
an injunction to restrain the lessee from putting prop- 
erty to uses forbidden by the lease, but those cases are 
not in point; the principle which underlies them is 
very different. The lessor has a right to tire continu- 
ance of the lease to the benefits of the rent; in affirm- 
ing the contract he is simply insisting that the lessee 
shall also conform to the contract. True, he may per- 
haps declare the lease forfeited and recover tue prop- 
erty, but he may not desire todo this; he mzy not be 
able to lease for the same rent or to an equally respon- 
sible tenant, and the lessee ought not to be permitted 
to compel the lessor either to take back the property 
or tolerate a forbidden use. But here the unauthorized 
lease was for theatrical purposes; the plaintiff cannot 
affirm it in part and disavow it ic part. He cannot 
compel the defendant to retain the property and pay 
rent, and at the same time discontinue t/ae purpose for 
which he attempted to lease it. By hiv suit he dis- 
avows this act of his agents — this unauthorized lease — 
and must therefore repudiate it in toto. It is simply 
the tase of the defendant unlawfully taking possession 
of the plaintiffs property. The relation of landlord 
and tenant never existed. There is no contract rela- 
tion between the parties. Defendant by his possession 
and use has violated no contract and by his use vio- 
lates no law. In such case the only remedy is the 
ordinary common-law action for the recovery of pos- 
session. 

So far as the reputation of the plaintiff is concerned 
in the community where he once lived, where he is 
now well known and honored, that reputation is sus- 
tained by his prompt disavowal of the unauthorized 





lease and an action at law for the recovery of posses- 
sion, as fully as it would be by a suit in equity. He 
stands before the community proclaiming his continued 
adherence to his oid-time convictious, and cannot for 
a moment be thought to have dallied with what he be- 
lieves to be wrong. Those convictions the law will 
respect; it will protect defendant in his adherence to 
them and will give to the fullest extent all its ordinary 
processes and remedies for their protection. 

Counsel, conceding that there is no precedent to 
sustain this action, intimate that this court should 
establish one; but it is the duty of courts to stand by 
the ancient landmarks, to ‘walk super antiquas vias. 
Additional remedies must be established by other 
bodies and in other ways. 

The conclusion therefore to which we are necessarily 
led is that the facts stated by plaintiff in his petition 
are not such as will entitle him to the interference of 
a court of equity, or take away the constitutional 
guaranty of trial by jury. 

The judgment of the District Court will therefore be 
affirmed. 


CRIMINAL LIABILITY FOR CONSEQUENCE 
OF MALICIOUS ACT. 


ENGLISH CROWN CASES RESERVED, NOV. 19, 1881. 


THE QUEEN V. MARTIN, L. R., 7 Q. B. D. 54. 


Shortly before the conciusion of a performance ata theatre, 
M., with the intention and with the result of causing terror 
in the minds of persons leaving the theatre, put out the 
gaslights on a staircase which a large number of such per- 
sons had to descend in order to leave the theatre, and he 
also, with the intention and with the result of obstructing 
the exit, placed an iron bar across a doorway through 
which they had in leaving to pass. 

Upon the lights being thus extinguished a panic seized a large 
portion of the audience, and they rushed in fright down 
the staircase, forcing those in front against the iron bar, 
By reason of the pressure and struggling of the crowd 
thus created on the staircase, several of the audience 
were thrown down or otherwise severely injured, and 
amongst them A. and B. 

On proof of these facts the jury convicted M. of unlawfully 
and maliciously inflicting grievous bodily harm upon A. 
and B. 

Held, by the Court (Lord Coleridge, C. J., Field, Hawkins, 
Stephen and Cave, J. J.), that M. was rightly convicted. 


T the general quarter sessions for the borough of 
Leeds, held on the 4th of July, 1881, Edwin 
Martin was tried upon an indictment charging that he 
did unlawfully and maliciously inflict grievous bodily 
harm upon George Pybus, against the formfof the 
statute, etc., and by asecond count, that he did unlaw- 
fully and maliciously inflict grievous bodily harm upon 
Martin Dacey, against the form of the statute, etc. 

The indictment was framed on the 20th section of 24 
& 25 Vict., c. 100. 

The evidence for the prosecution was to the follow- 
ing effect : — 

The gallery in the Theatre Royal at Leeds is reached , 
from the street by a stone staircase, which is lighted 
by three gaslights, of which one is at the top, one ona 
landing about the middle, and the third over the door 
of the pay office, which is at the bottom of the stairs. 
These lights are all fastened to the walls at the height 
of seven feet or thereabouts above the stairs or land- 
ings. Between the street and the bottom of the stair- 
case there are a pair of folding-doors opening outwards 
into the street. Each of these doors is divided into 
halves, of which the halves nearest to the door-posts 
or walls on each side can be kept closed by means of 
strong iron bars let into sockets in the stonework of 
the staircase, and connected with the doors by iron 
bolts. These bars are movable. The practice was to 
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open only the central halves of the doors whilst the 
audience were assembling and passing the pay office, 
so as to limit the number of those who could pass in at 
the same time, and to remove the iron bars and open 
the whole of the doors some time before the conclusion 
of the performance, so as to allow the audience to 
pass out into the street more quickly. 

It was proved that on the night of the 30th of April, 
1881, shortly before the conclusion of the performance, 
the folding-doors were opened to their full extent, and 
the iron bars placed against the wall of the staircase to 
the right hand of a person leaving the theatre, and 
close to the door, according to the usual practice. 

The evidence showed that the gallery on this night 
was filled to the extent of about three-fourths of its 
total capacity. 

The defendant (who was well acquainted with the 
theatre, having assisted on several occasions as a 
supernumerary) was proved to have been in the 
gallery on this night, and to have been the first, or 
almost the first, to leave it at the conclusion of the 
performance. It was proved that heran quickly down 
the gallery staircase, and that as hedid so he reached 
up with his hand and put out the gaslight on the 
middle landing, and also that over the pay office. 

It was also proved that as he passed out into the 
street he took one of the iron bars which was leaning 
against the wall close tothe door on his right hand 
side, and threw it or placed it partly across the door- 
way. Almost immediately after this had been done 
by the defendant the whole of the folding-doors be- 
came closed. The evidence as to how this occurred 
was extremely vague. The result however of the doors 
being closed and the lower lights extinguished was to 
leave the lower part of the gallery stairs in almost 
entire darkness. 

Almost immediately after the lights were put outa 
panic seized the audience, who rushed down stairs and 
endeavored to find their way into the street. In con- 
sequence of the presence of the iron bar, which the 
defendant had placed or thrown across one part of the 
doorway, and of the doors being shut, it was some 
time before any of them could reach the street, and in 
the meantime the pressure from behind foréed those 
in front against and under the iron bar and against 
the doors, and a large number of persons were very 
seriously injured and had to be removed to the 
infirmary. Among those injured were George Pybus 
and Martin Dacey. The medical evidence was to the 
effect that George Pybus showed signs of fracture of 
the base of the skull, which was probably caused by 
his slipping and falling backwards as he was running 
down the stairs after the gaslights had been ex- 
tinguished, and so striking his head upon the stairs, 
and that Martin Dacey was suffering from collapse, the 
result of partial suffocation arising from the pressure 
to which he had been subjected in the crowd on or at 
the foot of the stairs. 

It was clearly proved that the defendant was on the 
stage of the theatre after the accident assisting the in- 
jured persons who had been brought there. There 
was no evidence of any previous quarrel or dispute 
between him and the managers or officials of the 
theatre, or between him and any person in the gallery. 
. The defense set up for the defendant was an alibi. 

In summing up the evidence to the jury the learned 
Recorder directed them that malice was an essential 
ingredient in the offense charged against the defend- 
ant, and intimated to them that if they were of 
opinion that the conduct of the defendant in ex- 
tinguishing the lights and throwing the iron bar 
across the doorway amounted to nothing more thana 
mere piece of foolish mischief they might acquit him; 
but that if they believed the acts were done with a 
deliberate and malicious intention they ought to con- 
vict. 





The tollowing questions were left to the jury: 

1. Did the prisoner extinguish the gaslights, or either 
of them? 

2. Did he place or throw the bar across the doorway 
in such a manner as to make the means of exit more 
difficult ? 

3. If he did extinguish the lights or either of them, 
did he do so with the intention of causing terror and 
alarm in the minds of the persons leaving the gallery? 

4. If he did throw or place the bar across the door- 
way,' did he do so with the intention of willfully 
obstructing the means of exit from the gallery? 

5. Were Pybus or Dacey, or either of them, injured 
by reason of any of the acts of the prisoner? and if so 
by which of them? 

The jury found the defendant guilty, answered the 
first four questions in the affirmative, and stated that 
they found that both Pybus and Dacey were injured 
by reason of each of the acts of the defendant 
mentioned in the first and second questions. 

The question for the consideration of the Court was 
whether the defendant was properly convicted on the 
above facts and finding of the jury. 

No counsel appeared. 

Lorp CoLErRIDGE, C. J. I am unable to entertain 
any doubt as to the propriety of this conviction. The 
prisoner was indicted under 24 & 25 Vict., c. 100, s. 20, 
which enacts that ‘“‘whosoever shall unlawfully and 
maliciously wound, or inflict any grievous bodily harm 
upon any other person, either with or without any 
weapon or instrument, shall be guilty of a misde- 
meanor, etc. ”’ 

The learned judge, after stating the facts, continued : 
Upon these facts the prisoner was convicted, and the 
jury found all that was necessary to sustain the con- 
viction. The prisoner must be taken to have intended 
the natural consequences of that which he did. He 
acted “unlawfully and maliciously,” not that he had 
any personal malice against the particular individuals 
injured, but in the sense of doing an unlawful act 
calculated to injure, and by which others were in fact 
injured. Just as in the case of a man who unlawfully 
fires a gun among a crowd, it is murder if one of the 
crowd is thereby killed. The prisoner was most 
properly convicted. 

FIELD and Hawkins, J. J., concurred. 

STEPHEN, J. Iamentirely of the same opinion, but 
I wish to add that the Recorder seems to have put the 
case too favorably for the prisoner, for he put it to the 
jury to consider whether the prisoner did the act “as 
a mere piece of foolish mischief.’’ Now it seems to 
me, that if the prisoner did that which he did as a 
mere piece of foolish mischief unlawfully and without 
excuse, he did it ‘* willfully, ” that is ‘* maliciously, ’’ 
within the meaning of the statute. I think it 
important to notice this as the word ‘ malicious” is 
capable of béing misunderstood. Lord Blackburn 
(then Mr. Justice Blackburn) in the cases of Reg. v. 
Ward, Law Rep., 1C. C. R. 356, 360, and Reg, v. Pembli- 
ton, Law Rep., 2 C. C. R. 119, 122., lays it down that a 
man acts “ maliciously ’’ when he willfully and without 
lawful excuse does that which he knows will injure 
another. 

CAvE, J., concurred. 

Conviction affirmed. 


—_—>_____ 


STATUTE OF FRAUDS AND SURETYSHIP. 
NEW HAMPSHIRE SUPREME COURT. 


DERMITT V. BICKFORD.* 

If A. agrees with B, that if B. will become the surety of C. on 
a note to D., A. will see the note paid and indemnify B., 
and B. becomes surety, relying solely upon the promise of 
A., the agreement is not within the statute of frauds. 


*To appear in 58 New Hampshire Reports. 
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SSUMPSIT. The defendant requested the plaintiff 

to sign a note to one Wentworth as surety for his 

son, promising the plaintiff that he would see the note 

paid and indemnify him. The plaintiff in considera- 

tion thereof, relying upon the defendant’s promise, 

signed the note. The defendant moved that the court 

order a verdict because the agreement not being in 

writing was within the statute of frauds. The court 

denied the motion subject to exception. Verdict for 
plaintiff. 

Worcester & Gafney, for defendant. 

Wheeler and Sanborn, for plaintiff. 

Bryeuam, J. Is the promise of the defendant within 
the provision of the statute of frauds, that no action 
shall be brought to charge any person upon a special 
promise to answer for the debt, default or miscarriage 
of another unless the same is in writing? Gen.Stat., ch. 
201, §13. The question is not new. It is old and vex- 
atious. The authorities are not uniform. The English 
are hopelessly in conflict, and the American courts are 
in the same condition. The direct authorities ars nearly 
equally divided. Those deciding that the promise is 
within the statute insist that if the surety became 
such solely upon the promise of the promisor, still the 
law raises an implied promise of indemnity by the 
principal from the existence of the relation of prin- 
cipal and surety, to which the express promise of the 
promisor is collateral, and therefore within the statute. 
Easter v. White, 12 Ohio St. 219; note to Crips v. Hart- 
noll, 116 E. C. L. 420; Browne's St. Frauds, ch. 10 §§ 158, 
160, and authorities cited; Green v. Cresswell, 10 Ad. 
& EB. 453. 

The reasoning of the courts which hold that the 
promise is not within the statute, is not always the 
same. The more common is that the promise must be 
made to the creditor to be within the statute; that a 
promise to the debtor to pay his debt to the creditor, 
or to a surety to indemnify him for becoming surety 
for a third person to a fourth, is an original and not a 
collateral undertaking when the promisee acts solely 
on the promise of the promisor. Vogel v. Melms, 31 
Wis. 306; Aldrich v. Ames, 9 Gray 76; Alger v. Sco- 
ville, 1 id. 391, 395; Pike v. Brown, 7 Cush. 133, 136; 
Chapin v. Lapham, 20 Pick. 467; Blake v. Cole, 22 id. 
97; Beaman vy. Russell, 20 Vt. 205, 216; Harrison v. 
Suwtel, 10 Johns. 242; Chapin v. Merrill, 4 Wend. 657; 
Staats v. Howlett, 4 Denio, 559; Barry v. Ransom, 12 N. 
Y. 462, 467; Conkey v. Hopkins, 17 Johns. 113; Reed v. 
Holcomb), 31 Conn. 360; Johnson v. Gilbert, 4 Hill, 178; 
3 Parsons’ Con. 21, note P; Smith v. Sayward, 5 
Greenl. 504, 507; Turr v. Northey, 17 Me. 113; Dunn v. 
West, 5 B. Monroe, 376; Thomas v. Cook, 8 B. & C. 
728; Eastwood v. Kenyon, 11 A. & E. 438; Hargreaves 
v. Parsons, 13 M. & W. 560, 580; Reader v. Kingham, 
13 C. B. (N. 8.) 344; Cripps v. Hartnall, 4 B. & L. 414. 

These and other authorities that might be cited 
show that the conflict is so great, and the division so 
equal, that if the question were an open one a satis- 
factory conclusion might be difficult. But it is not an 
open question in this State. We at an early day adopted 
the Jatter view of the statute and have adhered to it. 
Holmes v. Knight, 10 N. H. 175; Proprietors v. Abbott, 
14 id. 157, 160; Tibbetts v. Flanders, 18 id. 284; Fisk v. 
MeGregory, 34 id. 414, 418. 

Judgment on the verdict. 
—_ 
NEGOTIABLE INSTRUMENT--TIME OF 
PAYMENT. 


NEW HAMPSHIRE SUPREME COURT. 


Curtis v. Horn.* 
A promissory note, payable “on or before the first day of 
May next,”’ is negotiable. 
CTION by an administrator upon a promissory 
note. The case comes before the court on facts 


*To appear in 58 New Hampshire Reports. 








found by areferee. The note read thus: ‘“ For value 
received I promise to pay Charles Richey, or bearer, 
thirty dollars on or before the first day of May next, 
with interest annually. 
‘“WiLLIAM Hory,” 
The note was dated, given for value, and indorsed to 
the plaintiff's intestate, before it was due. 


Ray, Drew & Jordan, for plaintiff, 
Fletcher & Fletcher, for defendant. 


BrineGHamM, J Itis said that the instrument sued, 
being payable on or before a day named, the day of 
payment is uncertain, and that it is not a negotiable 
note. Way v. Smith, 111 Mass. 523; Stults v. Silva, 119 
id. 137; Hubbard v. Mosely, 11 Gray, 170; Alexander 
v. Thomas, 16 Ad. & FE. 333. The 8t. 3 & 4 Ann, c. 9, 
does not provide that a promissory note must state a 
time of payment, therefore it was held that if there 
was a certain promise to pay, at a time that would 
certainly occur, though uncertain when, it was within 
the statute in this particular. Colehan v. Cooke, Wil- 
les, Rep. 393—S. C., Strange 1217. 

It is now the common law that where the payment is 
made to depend upon an event that is certain to come, 
and uncertain only in regard to the time when it will 
take place, the note or billis negotiable. Edwards on 
Bills and Notes, 142; Story on Prom. Notes, $ 27; 
Wheatley v. Williams, 1 M. & W. 533; Andrews v. 
Franklin, 1 Strange, 24; Carlon v. Kenealy, 12 M. & W. 
139; Ernst v. Steckman, 74 Penn. St. 13; S.C., 15 Am. Rep. 
542; Walker v. Woollen, 54 Ind. 164; S. C.,23 Am. Rep. 
639; Mattison v. Marks, 31 Mich.421;8.C., 18 Am. Rep. 
197 ; Cota v. Buck, 7 Met. 589. In Ernst v. Steckman the 
dictum of Lord Campbell in Alexander v. Thomas, is 
criticised, the case distinguished, and Cota v. Buck 
approved. In Mattison v. Marks, Judge Cooley dis- 
approves of Hubbard v. Mosely, the case upon which 
the subsequent Massachusetts cases stand. Notes like 
this are common in commercial transactions, and the 
rule of the common law ought not to be changed except 
for good cause. The recent Massachusetts cases, cited 
by the defendant, place the conclusions arrived at upon 
common law grounds, yet they fail to state the 
reasons for overruling Cota v. Buck,and the law as 
held in other jurisdictions, and we are unable to see 
any. 

Judgment for the plaintiff. 


NEW YORK COURT OF APPEALS ABSTRACT. 


AGENCY — AGENT MAKING LOAN MUST TAKE FIRST- 
RATE SECURITY OR IS LIABLE—SECOND MORTGAGE 
NOT GOOD SECURITY — RATIFICATION.— Where an agent 
is intrusted with making a loan the duty devolves upon 
him of seeing that the money is securely and safely in- 
vested. The responsibility of an agent or attorney 
under such circumstances is beyond dispute, and the 
rule is well settled that the agent is not only bound to 
act in good faith but to exercise reasonable diligence, 
and such care and skill as is ordinarily possessed by 
persons of common capacity engaged in the same 
business. Story Agency, § 183; Heineman v. Heard, 50 
N. Y. 35. When the relations of contracting parties 
are such that they do not deal on terms of equality a 
very strict rule prevails, and an agent or trustee who 
occupies such a position has no right to avail himself 
of his superior knowledge of the matter derived from 
the fiduciary relation or influence, or weakness, depend- 
ence or trust, to take an unfair advantage. Cowee v. 
Cornell, 75 N. Y. 99. M. was the agent or trustee of 
plaintiff in making aloan. He invested the money in 
a mortgage upon property upon which there were two 
prior mortgages of $10,000 each. The value of the 
property at the highest estimate was but $4,000 over 





THE ALBANY LAW JOURNAL. 


13 

















the amount of the priorjmortgages and plaintiff's loan. 
The loan upon the prior mortgages was made at an 
unusually large discount for good security; the mort- 
gagors were or became afterward insolvent, and the 
property was sold at for less than the amount of the 
prior mortgage and the investment was lost to plaint- 
iff. Plaintiff was a woman unfamiliar with those mat- 
ters, and the evidence was conflicting whether or not 
she knew of the prior incumbrances. In an action 
against the executors of H. for the amount of the in- 
vestment, held, that there was sufficient to sustain a 
finding that the investment was not a first-class nor a 
good and proper one, and that defendant was liable for 
the amount invested. The right of an agent to ad- 
vance funds on second mortgages or security not of 
the first-class may well be questioned. McQueen’s 
Appeal cases, 236. Andasa general rule it may prop- 
erly be laid down that it is not prudent or safe to ad- 
vance moneys on second mortgages where there are 
large prior incumbrances, and especially when the per- 
sonal security of the mortgagor is in any way pre- 
carious. Such an investment is not a first-class one. 
Held, also, that the acceptance by the plaintiff of some 
part of the money due her, without knowledge of the 
circumstances, was not sufficient to preclude her from 
asserting her claim. See Fish v. Miller, 1 Hoff. Ch. 
290. Nor was the receipt by her of $300, for a purpose 
not entirely apparent, a ratification or waiver of her 
right of action. Order reversed and judgment of 
Special Term affirmed. Whitney v. Martine. Opin- 
ion by Miller, J. 

(Decided April 11, 1882.] 


Costs — NONE ALLOWED IN PROCEEDINGS FOR CRIM- 
INAL CONTEMPT — APPEAL— IN CONTEMPT PROCEED- 
InGs.—Appellant here made complaint against one D. 
for exhibiting a little child in a theatre in dangerous 
performances, in violation of Laws 1876, ch. 122, and a 


warrant was issued. It was claimed that G. obstructed 
the officers in the execution of the warrant. For this 
misconduct complaint was made by this appellant to 
the Supreme Court, and an order was made requiring 
G. to show cause against an attachment, and such 
proceedings were had against him for a criminal con- 
tempt of the court that an order was made fining him 
250 and imprisoning him thirty days. From that 
order G. appealed to the General Term, where the order 
was reversed with costs against this appellant, which 
took appeal to this court. Held (1) That the decision 
of the General Term on the question of contempt was 
not reviewable here. It is not for this court to vindi- 
cate the authority or dignity of that court against an 
alleged contempt which it ignores or does not find, and 
this appellant has no interest in the matter. (2) But 
there is no authority for the imposition of costs on 
this appellant. The proceeding against D. was upon 
a charge of misdemeanor, and it was purely a criminal 
one, and the proceeding against G. was for a criminal 
contempt, and that was also a criminal proceeding. It 
was not a special proceeding as defined in the Code of 
Civil Procedure, because the special proceedings 
therein provided for are civil special proceedings. § 
3343, sub. 20. The right to costs is purely statutory 
and there is no statute authorizing these costs. Order 
reversed as to costs and appeal as to balance dismissed. 
People ex vel. New York Society for Prevention of 
Cruelty to Children v. Gilmore. Opinion by Earl, J. 
[Decided April 11, 1882.] ; 


CRIMINAL LAW — PRACTICE— ACTS DEHORS RECORD 
INJURING DEFENDANT NOT GROUNDS OF EXCEPTION 
— EVIDENCE — HEREDITARY INSANITY.—(1) Under the 
statute (2 R. S. 736, § 21) authorizing exceptions by the 
defendant on the trial of an indictment to any de- 
cision of the court, it is well settled that the right of 
review in the appellate court is limited to exceptions 
80 taken, and to errors appearing on the face of the 





record. People v. Thompson, 41 N. Y. 1; Gaffney v. 
People, 50 id. 416. When justice has been perverted 
by practices dehors the record, or the accused has been 
injured by any circumstance occurring on the trial, 
not the subject of legal exception, the remedy of the 
party aggrieved is by motion for a new trial before the 
court in which the error was had, or by appeal to the 
executive for pardon. Willis v. People, 32 N. Y. 715. 
At the trial of an indictment for murder, the district 
attorney upon opening the case banded the jury a 
photographic picture and said it was a likeness of the 
murdered person. The prisoner’s counsel at once ob- 
jected to what ‘thas been and is being done.”’ The 
court thereupon said: ‘I don’t know as an objection 
will lie in such 2 case as that. I cannot strike it out.’ 
Held, no ground for an exception. (2) The murder 
was by stabbing. A knife covered with blood was 
found near the place, which belonged to the prisoner 
and which he had had sharpened that morning. Held, 
that evidence given by a fellow workman of prisoner 
of an inquiry by him on the morning of the day of the 
murder, as to what they would do with him if he 
should throw pepper in any ones’ eyes and blind them, 
was competent. The inquiry in a case of homicide is 
not only as to the commission by the prisoner of the 
act charged, but also whether it was committed with 
the deliberate and premeditated design to effect the 
death of deceased, or under impulse of sudden passion. 
The conversation was admissible to show that prisoner 
was meditating the commission of a personal injury on 
some one. (3) The defense was insanity. A witness 
was asked if he had at any time noticed any thing 
strange in the conduct of defendant’s brother. It 
had neither been shown that the parent of defendant 
was insane, nor that the prisoner was afflicted with any 
disease. Jleld, that the exclusion of the evidence was 
not error. Judgment affirmed. Walsh v. People o* New 
York. Opinion by Andrews. C. J. 

(Decided April 11, 1882.] 


NEGLIGENCE — JUDGMENT IN FAVOR OF DECEASED 
FOR INJURY, SATISFIED, BAR TO ACTION FOR DEATH 
FROM INJURY.—- Under the statute giving a right of 
action to the representatives of a person whose death 
has been caused by the wrongful act, neglect or default 
of another, such action is barred ina case where the 
deceased has in his life-time brought his action, re- 
covered his damages for the injury which subse- 
quently resulted in his death and received satisfaction 
for such damages. It was not by the statute intended 
to superadd to the liability of a wrong-doer who has 
paid the damages for an injury, a further liability in 
case the party afterward dics from such injury, for the 
damages occasioned by his death to his next of kin, 
but it was the intention to provide for the case of an 
injured party who has a good cause of action, but died 
fromhis injuries without having recovered hisdamages, 
and in such a case to withdraw from the wrong-doer 
the immunity from civil liability afforded him by the 
common-law rule that personal actions die with the 
person, and to give the statutory action is a substitute 
for the action which the deceased could have main- 
tained if he had lived. The case of Whitford v. Panama 
R. Co., 23 N. Y. 465, distinguished. See also Dibble 
v. N. Y. & Erie R. Co., 25 Barb. 183; 8. C. on Appeal, 
21 How. Pr. 593; Schlichting v. Wintgen, 25 How. 626. 
The cases in the Supreme Court in this State are con- 
flicting. In England, in Reed v. Great Eastern R. Co., 
L. R., 3 Q. B. 555, under Lord Campbell’s act, from 
which the first section of the New York statute was 
transcribed, it was held that a plea of accord and 
satisfaction with the deceased in his life-time wasa 
good bar to an action by his legal representative upon 
two grounds: First, that by the terms of the act the 
defendant was not liable where the deceased was not 
at the time of his death entitled to maintain an action, 
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and second, that it was not the intention of the 
statute to make the wrong-doer pay damages twice 
for the same wrongful act, but only to prevent him 
from being freed from liability by the death of the 
party injured. The authority of this case is not 
shaken by subsequent English cases. See Payne v. 
Great North. R. Co., 2 Barb. & S. 761; 8. C., 4 id. 397. 
Bradshaw v. Lancashire, etc., R. Co, L. R.,10 C4P. 189. 
Leggatt v. Great North. R. Co., L. R., 1 Q. B. D. 599. 
Barnett v. Lucas, 5 Irish (C. L.) 140; S. C., on appeal, 
6 id 247. Judgment affirmed. Litilewood v. Mayor of 
New York. Opinion by Rapallo, J. 

[Decided April 25, 1882.] 


eS 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

NAME— PERSON MAY CHANGE AT COMMON LAW — 
MISNOMER.— At common law a man may lawfully 
change his name, and he is bound by any contract into 
which he may enter in his adopted or reputed name, 
and by his known and recognized name he may sue 
and be sued. In a suit by husband and wife, in her 
behalf, a plea which alleges that the surname in which 
they sue is not the husband's real name, but which 
does not deny that it is his known and recognized 
name, is bad. Doe v. Yates,5 Barn. & Ald. 544; King 
v. Inhabitants of Billingshurst, 3 M. & 8. 250; Petrie v. 
Woodworth, 3 Cai. 219; In re Snook, 2 Pittsb. R. 26. 
U. 8S. Cire. Ct., W. D. Penuyslvania, Mar. 11, 1882. 
Linton v. First National Bank of Kittanning. Opinion 
by Acheson, D. J. 


CORPORATION — TRANSFER OF SECURITY BY BANK 
OFFICER IN COURSE OF BUSINESS PASSES TITLE THOUGH 
FRAUDULENT.— Where the treasurer of a savings 
bank, having the authority to do so, executed an 
assignment of a mortgage in the name of the bank in 
due form, and indorsed the note toa bona fide pur- 
chaser, the title passes notwithstanding he perpetrated 
a fraud upon the bank and converted to his own use 
the purchase money. A corporation is estopped to 
prove, as against bona fide purchasers, either irregu- 
larity or fraud upon the part of its oflicers when acting 
within their authority. An English statute provided 
that unless certain things were done, no shares of a 
joint stock company should be issued excepting for 
cash, and all which should be issued otherwise should 
be subject to assessment. Shares were issued as 
**naid up’’’ and were bought by a bona fide purchaser. 
The company and its liquidator were held estopped to 
prove that the statute had not beeu followed. In re 
British, etec., Co., 7 Ch. D. 553; S. C., nom. Burkinshaw 
vy. Nicolls, 3 App. Cas, 1004. In that case (p. 1026) a 
very able judge says that the doctrine of estoppel in 
pais is a most equitable doctrine, and one without 
which the law of the country could not be satisfactorily 
administered. This doctrine has been affirmed by the 
Supreme Court in a large class of cases where the facts 
are much more open to public observation than are the 
votes of a private corporation, in which counties and 
towns having power to issue bonds upon certain terms 
and conditions are held estopped to prove, as against 
bona fide purchasers, either irregularity or fraud on 
the part of their own officers in issuing the bonds, 
especially if they contain upon their face a certificate 
that the terms of the law have been complied with. 
These decisions do not depend upon the negotiable 
character of the bonds, excepting when there is a ques- 
tion of notice. Commissioners v. Aspinwall, 21 How. 
539; Moran v. Com. of Miami, 2 Black, 722; Rogers v. 
Burlington, 3 Wall. 654; Grand Chute v. Winegar, 15 
id. 355; Commissioners v. January, 94 U. ‘S. 202; San 


Antonio v. Mehaffy, 96 id. 312; County of Warren vy. 
Marcy, 97 id. 96. So if a cashier has authority to 
certify a check, the bank is estopped to say that his 
certificate is false in fact. Merchants’ Bank v. State 
Bank, 10 Wall. 604. If a company has issued a certifi- 
cate of shares, it is estopped to prove against one who 
has bought the shares in good faith, or even one who 
has paid one call or assessment to a third person on 
the strength of the certificate, that it was issued 
improvidently. In re Bahia, ete., Co. L. R., 3 Q. B. 
584; Hart v. Frontino, ete., Co. L. R., 5 Exch. 111. 
Where the president, who was also transfer agent of a 
railroad company, issued an immense amount of false 
and fraudulent certificates of shares, beyond the 
whole capital, the company after “a decade of litiga- 
tion’? was held bound to indemnify the honest 
purchasers. New York & New Haven R. Co. vy. 
Schuyler, 34 N. Y. 30. U.S. Cire. Ct., Massachusetts, 
Jany. 51, 1882. Whiting v. Wellington. Opinion by 
Lowell, D. J. 


DAMAGES— ON BREACH OF CONTRACT FOR MANU- 
FACTURED ARTICLE.— Defendants ordered plaintiffs to 
manufacture acertain water-wheel, to be shipped to 
them by a certain date, agreeing to pay for the same in 
money and notes. Plaintiffs fulfilled their contract 
and tendered delivery, but defendants refused to re- 
ceive the goods or pay for them, they having had the 
opportunity to inspect them, and making no point that 
the goods were not perfect. Held, that plaintiffs are 
entitled to recover as their true measure of damages 
for non fulfillment, the contract price of the article, 
though no title had passed. See Thorndike v. Locke, 
98 Mass. 199; Pearson v. Mason, 120 id. 53; Gordon v. 
Norris, 49 N. H. 376. Bement v. Smith, 15 Wend. 
493; Ballentine v. Robinson, 46 Pa. 177; Shawhan v. 
Vanpest, 15 Am. Law Reg. (N. 8.) 153. U.S. Cire. Ct., 
W. D. Wisconsin, Jan. 21, 1882. Bookwalter v. Clark. 
Opinion by Bunn, D. J. 


MUNICIPAL CORPORATION — CREDITOR’S' BILL 
AGAINST.— A municipal corporation may be held to 
answer a creditor’s bill upon a judgment againsta 
creditor of such corporation. U.S. Cire. Ct., N. D. 
Illinois, Nov., 1881. Hinsdale Doyle Granite Co. v. 
Tilley. Opinion by Blodgett, D. J. 


——_>—___—_. 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


CARRIER — LIABLE TO PASSENGER FOR NEGLIGENCE 
OF INDEPENDENT CARRIER EMPLOYED BY HIM — LIA- 
BILITY OF SEVERAL TORT-FEASORS.—Where several 
tort-feasors are each and all liable for the same wrong- 
ful act, a separate suit for damages may be maintained 
against each of them. A common carrier is liable to 
a passenger whom it has contracted to convey to a par- 
ticular point, if he is injured while being so conveyed, 
through the negligence or unskilfulness of employes 
of a corporation with which such carrier has contracted 
for motive power. In such cases the corporation fur- 
nishing the motive power is also liable to the passen- 
ger if the injury is sustained through the direct negli- 
gence or unskillfulness of its employees. U.S. Cire. 
Ct., E. D. Missouri, Feb. 13, 1882. Keep v. Indian- 
apolis & St. Louis Railroad Co. Opinion by Treat, D. J. 


CARRIER — AGENT FOR SEVERAL LINES RUN AS ONE 
BUT NOT JOINTLY, AGENT FOR EACH SEVERALLY.— 
Where several boats are severally owned by different 
corporations, and are all run each for its own account 
in one “‘line,”’ which line is itself another corporation, 
and all the corporations are represented by the same 





*Appearing in 10 Federal Reporter. 





*Appearing in 10 Federal Reporter. 
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person as agent, who signs bills of lading for goods 
shipped upon one of the boats as agent forthe “line,” 
held, that said agent was a common agent for all, but 
in his representative capacity acted separately for each, 
and that hence there was no joint interest and no 
joint liability, and for goods shipped by one boat the 
owners of the other boats could not be held liable, as 
they did not undertake the safe carriage thereof. An 
agent, though he have power to transact the joint 
business of many, cannot therefore bind one of his 
principals in the separate business of another principal. 
Champion v. Bostwick, 11 Wend. 571; 8. C., 18 id, 
175; Fairchild v. Slocum, 19 id. 829; S. C., 7 Hill, 292; 
Briggs v. Vanderbilt, 19 Barb. 222; Bonsteel v. Van- 
derbilt, 21 id. 26; St. Louis Ins. Co. v. St. Louis, ete., 
R. Co., 13 Cent. L. J.468. U.S. Dist. Ct. FE. D. Louisiana. 
Feb. 20, 1882. Citizens Insurance Co. v. Kowntz Line. 
Opinion by Billings, D. J. 


CORPORATION — GUARANTY OF DIVIDENDS OF ONE 
BY ANOTHER — POWER OF DIRECTORS TO MODIFY CON- 
TRACT.—An agreement between two corporations 
whereby one guaranties the other a certain specified 
annual dividend on its capital stock, is not a guaranty 
to its stockholders severally, but to the corporation, 
and the power to modify the terms of such guaranty 
is in the directors of such corporations, not in the stock- 
holders. Where such power is fairly exercised by the 
directors in view of all the circumstances and in good 
faith, a court will not interfere even though on the 
same facts it might have arrived at a different conclu- 
sion. U.S. Cire. Ct., S. D. New York, Dec. 21, 1881. 
Flagg v. Manhattan Railway Co. Opinion by Blatch- 
ford, C. J. 


REMOVAL OF CAUSE—SUPPLEMENTAL PROCEEDING 
CONNECTED WITH ORIGINAL JUDGMENT.—Where a 
supplemental proceeding is a mere mode of execution 
or relief inseparably connected with the original judg- 
ment or decree, it cannot be removed, although some 
new controversy or issue between plaintiff in the origi- 
nal action and a new party may arise out of the pro- 
ceeding. But where such proceeding is not a mere 
mode of execution or relief, but involves an independ- 
ent controversy with a new or different party, it may 
be removed into the Federal court. Where the plaint- 
iff in a suit in a State court obtained judgment against 
the defendant, garnished certain parties, and after 
taking issue upon the answer of the garnishees, re- 
moved the issues thus made to the Circuit Court of 
the United States, held, on motion by the original de- 
fendant and the garnishees to remand the cause, that 
the motion be maintained on the ground that the pro- 
ceeding are a mere mode of execution or relief in- 
separably connected with the original judgment. 
Webber v. Humphreys, 5 Dill. 223; Chapman v. Bar- 
ger, 4id. 557. U. S.[Cire. Ct. Iowa, Nov. term, 1881. 
Buford v. Strother. Opinion by Love, D. J. 


REMOVAL OF CAUSE — WHEN INTERVENORS MAY RE- 
MOVE.—Where the intervening petition charges fraud, 
and is notin the nature of a bill charging errors or 
irregularities merely, or where it charges want of 
jurisdiction and want of notice to complainants, and 
where no attack is made on any final judgment but 
only on interlocutory orders still within the control of 
the State court, intervenors may remove the cause. 
Where there has been no final trial or hearing, inter- 
venors may remove the cause on the ground of local 
prejudice, on compliance with the provisions of the 
act of Congress. The filing of the petition in the State 
court ipso facto removes the cause. The petition of 
intervention is in the nature of a suit for relief as 
against defendants therein named, and the right of re- 
moval is not affected by the fact that a receiver had 
been appointed by the State court to wind up the 
affairs of the corporation. The right of intervenors to 





a preliminary injunction to restrain further proceed- 
ings until there can be a hearing on the merits, follows 
as a matter of course. Authorities referred to. Gaines 
v. Fuentes, 92 U. 8. 10; Barron v. Hunter, 99 id. 80; 
Osgood vy. Railroad Co., 2 Cent. L. J. 273; Merchants’ 
Bk. v. Wheeler, 13 Blatchf. 218; Connor v. Scott, 4 
Dill. 242; Kern v. Huidekoper, 103 U. 8S. 485. U.S. 
Cire. Ct. Iowa, January, 1882. Inve Iowa and Minne- 
sota Construction Co. Opinion by McCrary, C. J. 


NORTH CAROLINA SUPREME COURT AB- 
STRACT. 


FEBRUARY TERM, 1882.* 


LEGACY — PAYMENT OF —SCALING AMOUNT OF. —A 

legacy of one thousand ‘‘ dollars” given in a will ex- 
ecuted in June, 1863, the testator dying soon after- 
wards, is subject to the legislative scale of depreciation 
which is also applicable to payments made thereon in 
Confederate money, according to the date of each. In 
Thorington vy. Smith, 8 Wall. 1, it was held by the 
Supreme Court of the United States that it was com- 
petent to show in an action brought on a promissory 
note executed in Alabama in November, 1864, for the 
payment of ten thousand dollars, that Confederate 
treasury notes constituted the currency at that time in 
the State, and they were intended in the contract. 
The rule seems to be that when a currency is designat- 
ed, that which is in universal use in the country where 
the contract is made will be deemed to be the intended 
medium of payment. And the same rule is applied in 
the construction of pecuniary legacies, with slight 
modifications. A legacy must be paid, says Mr. 
Toller, in the currency of the country in which the 
testator was resident at the time. Toller Ex. 321. 
Thus it is held that an annuity charged upon lands in 
Ireland, in a will executed by a testator residing in 
England, must be paidin England. Wallis v. Bright- 
well, 2 Per. Wms., 88. Ifa bond be given at Dublin or 
a note at Jamaica, it must be paid in the current 
money. So if in either place there is a sum of money 
left by will, it shall be paid to the legatee in current 
money. Lord Hardwicke in Saunders v. Drake, 2 
Atk. 465. See also Barham v. Gregory, Phil. Eq. 243; 
Alexander y. Summey, 66 N. C, 577; Robertson v. 
Wall, 8 N. C. 283. Wilson v. Powell. Opinion by 
Smith, C. J. 
—MARITIME LAW — MASTER PRESUMED TO HAVE AU- 
THORITY TO CONTRACT FOR FITTING OUT, ETC., VESSEL. 
—A contract made by the master of a vessel for fitting 
out, victualling and repairing, and which personally 
binds him, binds the owner also, unless it is clearly 
shown that the credit is given to the one exclusive of 
the other. The very nature of the office of master 
furnishes presumptive evidence, that he is authorized 
by the owner of the vessel to act for him in such 
matters, subject to be rebutted by proof to the con- 
trary. So Mason, J., delivering the opinion of the 
New York Court of Appeals in Provost v. Patchiu, 5 
Seld. 235, uses this language; ‘‘ But as I understand 
the master’s power as agent for the owners in the home 
port, he may bind them for all reasonable contracts 
for fitting out, victualling and repairing the ship, un- 
less it be shown that the owners themselves, or a 
ship’s husband, managed the vessel, and the party con- 
tracting with the master was aware of this. To same 
effect are Rich v. Cox, Cowper, 636, and Farmer v. 
Davis, 1 Term, 109. Williams v. Windley. Opinion 
by Smith, C. J. 


TAXATION -— CONSTITUTIONAL LAW—PROVISION AS 
TO UNIFORMITY DOES NOT APPLY TO LOCAL ASSESS- 


*To appear in 86 North Carolina Reports, 
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MENT.— The constitutional provision that taxation 
shall be equal, uniform and within certain limits, doeg 
not apply to local assessments imposed upon owners of 
property, who in respect to such ownership are to 
derive a special benefit in the local improvemeuts for 
which the tax is expended. In this case the assess- 
ment was for building a county fence, under a State 
law providing for the erection of a fence by com- 
missioners around atown or county, voting for such 
fence and assessing the expense upon the taxable 
property of such town or county so voting. ‘ A con- 
stitutional provision that taxation shall be equal and 
uniform throughout the State does not apply to local 
assessments upon private property to pay for local 
improvements.” 2 Dill. Mun. Corp., § 617. To like 
effect, Burroughs Tex., § 39. In Morse v. Stocker, 1 
Allen, 150, Hoar, J., lays down the rule in these words: 
“When the assessment is made upon persons in 
respect of their ownership of a particular species of 
property which receives a peculiar benefit from the 
expenditure of the tax, it is valid, although it does not 
operate upon all persons and property in the com- 
munity.”’ Dorgan v. Boston, 12 Allen, 225. In People 
v. Mayor, etc., of Brooklyn, 4 N. Y. 419, the court 
declared: ‘*The amount of each man’s benefit in gen- 
eral taxation cannot be ascertained and estimated 
with ‘any degree of certainty, and for that reason a 
property tax is adopted instead of an estimate of 
benefits. In local taxation however fur special pur- 
poses, the local benefits may in many cases be seen, 
traced and estimated with reasonable certainty. At 
least this has been supposed and assumed to be true by 
the Legislature, whose duty it is to prescribe the rules 
on which taxation is to be apportioned, and whose de- 
termination of this matter, being within the scope of 
its lawful power, is conclusive. ‘“‘The reasoning in 
this case,’ is the comment of Judge Cooley, “‘ has been 
generally accepted as satisfactory, and followed in 
subsequent cases,’’ which are referred to in the 
margin. Cooley Const. Lim. 506. Cain v. Commis- 
sioners of Davie County. Opinion by Smith, ©. J. 


~>——_——. 


NEBRASKA SUPREME COURT ABSTRACT. 
NOVEMBER, 1881. 

EMINENT DOMAIN — EXERCISE FOR PRIVATE BENE- 
FIT NOT ALLOWABLE— DRAINAGE OF LANDS.—An act 
authorizing “any number of persons not less than 
three, being owners of lands wet or liable to be over- 
flowed,” to organize a company for the purpose of 
draining, reclaiming, and protecting such lands, which 
shall have power to straighten, deepen, and make new 
channels for the whole or any part of a river or water- 
course, and to construct any dykes, drains, levees and 
breakwaters, and to enter upon and appropriate land 
of individuals upon paying compensation, held invalid 
as authorizing the appropriation of private property 
for private purposes. Blackstone says: **The third 
absolute right is that of property, which consists in 
the free use, enjoyment and disposal of all his acqui- 
sitions, without any control or diminution, save only 
by the iaws of the land. The laws of England are 
therefore in point of honor and justice extremely 
watchful in ascertaining and protecting this right. 
Upon this principle the great charter has declared that 
no freeman shall be disseized or divested of his free- 
hold or of his liberties or free customs, but by the 
judgment of his peers, or by the laws of the land.” 
1 Blackst. Com. 137. Section 21, art. 1 of the Nebraska 
Constitution provides that *‘ the property of no person 
shall be taken or damaged for public use without just 
compensation therefor.’’ The Legislature possesses no 
authority, however, to take the property of one citizen 
and transfer it to another, even. when full compensa- 





tion is made. Osborn v. Hart, 24 Wis. 90; Reeves y, 
Treasurer, 8 Ohio St. 346; Cooper v. Williams, 5 Ohio, 
393; Bankhead v. Brown, 25 Iowa, 540. The law guar- 
anties to every one the free use and enjoyment of hig 
property, and he can be required to surrender it only 
when it is required for public use, and upon full com- 
pensation being made. Jenel v. Green Island Drain 
Co, Opinion by Maxwell, C. J. 


EMINENT DOMAIN — MEASURE OF COMPENSATION OF 
LAND OWNER,—The owner of land taken for a railroad 
is entitled to recover, in any event, as one item of 
damage, the fair value of the portion actually taken 
(Wagner v. Gage County, 3 Neb. 237); and in addition 
to this, he should have allowed to him a reasonable 
compensation for whatever damage the evidence shows 
must necessarily be done to the residue of the tract 
from the proper construction and future careful opera- 
tion of the road. Where the evidence shows that the 
land-owner will be specially benefited by the location 
of the road, such benefit may go to reduce the dam- 
ages to the residue of the land, but cannot be set off 
against the value of the part actually taken. But 
those benefits which are common and shared in by 
others as well cannot be considered to reduce his 
damages. But damages from a supposed insufficiency 
of a culvert to the owner’s remaining land in case of 
high water, and the possible destruction of property 
by fire and otherwise through the carelessness of the 
company’s agent in operating the road, are too uncer- 
tain and remote to be taken into the estimate, and 
valuations of the land based in part thereon are entitled 
to no weight with the jury. King v. Iowa Midland R. 
Co., 54 Iowa, 455; Lehigh Valley R. Co. v. Lazarus, 28 
Penn. St. 203; Patton v. Northam C. R. Co., 33 id. 
426; Fleming v. C., D. & M. R. Co., 34 Iowa, 353. 
Damages to be paid by the company upon the con- 
demnation do not cover those caused by injuries re- 
sulting from negligence or unskilfulness in either 
the construction or operation of the road. Delaware, 
Lack. & West. R. Co. v. Salman, 23 Am. Rep. 214; 10 
Vroom, 299. And even if they were in fact included 
in the assessment their payment would be no bar to 
future actions brought for such injuries. The damages 
for which the law provides, and proper to be included 
in the assessment, for the right of way, are simply 
those which it can be said with reasonable certainty 
the owner of the land will sustain by reason of its ap- 
propriation; in other words, such damages as are 
necessarily incident to the proper construction and 
careful management of the road, leaving injuries. re- 
sulting from negligence to be compensated for by ac- 
tion whenever they occur. Id. Fremont, Elkhorn & 
Missouri Valley Railroad Co. v. Whalen. Opinion by 
Lake, J. 


TAXATION — LICENSE FEE FOR SALE OF SPIRITS NOT 
A TAX— UNIFORMITY OF TAX — CONSTITUTIONAL LAW. 
—A license fee imposed upon persons conducting the 
liquor traffic is not a tax in the constitutional sense of 
the term as applied to a provision requiring taxation 
to be uniform, especially where it is apparent that the 
leading motive of the Legislature in imposing the fee 
was not to raise revenue, but was to regulate and as 
far as possible suppress the traffic as tending to pro- 
duce pauperism and crime. To justify a court in pro- 
nouncing an act of the Legislature unconstitutional, 
it must be clear and free from reasonable doubt that it 
is so. Cooper v. Telfair, 4 Dallas, 14; Sharpless v. 
Mayor, etc., 21 Penn. 147; Adams v. Howe, 14 Mass. 
840; City of Lexington v. McQuillan, 9 Dana, 513; 
Santo v. State, 2 Iowa, 165; State v. County Judge, 2 
id. 280; Telfair v. McGin, 1 Gray, 1; Sears v. Cottrell, 
5 Mich. 251; Tyler v. People, 8 Mich. 333; Hill v. High- 
dan, 5 Ohio St. 243. In Youngblood vy. Sexton, 32 
Mich. 406, an act for the local taxation of the liquor 
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traffic was held not a State tax within the meaning of 
the Constitution. Being put to the use of the com- 
munity which paid it, it was in no proper sense any 
thing more than a local tax; and that the constitu- 
tional requirement of uniformity was satisfied by the 
tax being levied upon all dealers alike, without dis- 
crimination on account of the amount of business 
done. See also upon this point City of New Orleans 
y. Kaufman, 29 Am. Rep. 828, and 29 La. Ann. 283; 
State v. Rolle, 31 Am. Rep. 234, and 30 La. Aun. 991. 
From these authorities it would seem that even if the 
exaction of this money were to be regarded as a 
species of taxation simply, the constitutional rule of 
uniformity would not be broken so long as within the 
particular district no discrimination is made in the 
amounts required from persons applying for licenses. 
In the case of People v. Marbee, 13 IIl. 554, the court, 
in considering the effect of a provision of the Consti- 
tution of that State which requires that the mode of 
levying taxes should be by valuation, “‘so that every 
person shall pay a tax in proportion to the valuation of 
the property which he or she may have in his or her 
possession,”’ and whether it applied to a certain license 
law, said: ‘‘It has never been doubted that the word 
‘tax,’ as here used means the tax which is imposed on 
a person on account of the property which he has, and 
has never been held to deprive the Legislature of the 
power to inhibit persons from exercising certain call- 
ings, franchises or privileges, without a license or 
authority for so doing, which they may withhold en- 
tirely or until pecuniary compensation shall be paid 
into either the State or some town, city, or county 
treasury.”” And in East St. Louis v. Wehrung, 46 Ill. 
392, it is said to be settled that “ta license is not a tax 
in the constitutional meaning of that term.’’ In An- 
derson v. Kerns Draining Co., 14 Ind. 199, the court, 
in construing a constitutional provision which declared 
that the Legislature shall provide for a “uniform and 
equal rate of assessment and taxation,” held that it 
did nos apply to certain local taxes levied for draining 
purposes, and said that “it did not prohibit indirect 
taxation by way of licenses upon particular pursuits. 
Such indirect taxation may be made effectual as a 
police regulation.”” And in Bright v. McCullough, 27 
Ind. 223, it is said that this constitutional provision is 
a “restriction upon the otherwise discretionary powers 
of the Legislature, and prescribes the rule for its gov- 
ernment in authorizing the levy of taxes, and it must 
be governed by that rule whether the levy be for the 
State at large or for a minor subdivision. Indirect 
taxes imposed not merely for the purposes of revenue, 
but in restraint of a particular business or calling, 
or as a license on particular pursuits, or as a mere 
police regulation, do not come within the spirit or 
meaning of the provision of the Constitution referred 
to.” To the same effect are Com’rs of Ottawa Co. v. 
Nelson, 27 Am. Rep. 101, and Ash v. People, 11 Mich. 
347. See also Baker v. City of Cincinnati, 11 Ohio St. 
534; Thompson v. State, 15 Ind. 449; Bank v. City of 
New Albany, 11 id. 139; Trustees of Falmouth v. 
Watson, 5 Bush, 660. See also as to impositions held 
to be taxes, Kipp v. City.of Patterson, 26 N. J. L. 298; 
Mayor of New York v. Second Ave. R. Co., 32 N. Y. 
261; Commonwealth v. Stodder, 2 Cush. 562; Migs v. 
City of Cincinnati, 1 Ohio St. 268; Collins v. City of 
Louisville, 2 B. Monr. 134; Wendover v. City of Lex- 
ington, 15 id. 258. Pleuler v. State of Nebraska. Opin- 
ion by Lake, J. 


+ 


UNITED STATES SUPREME COURT AB- 
STRACT. 


CoRPORATION — CLAIM OF ULTRA VIRES NOT AVAIL- 
ABLE EXCEPT TO STATE OR TO PARTY INTERESTED IN 
CORPORATION.— E., who was the assignor of the wharf 





rights of a city having the franchise of maintaining 
wharves and charging wharfage dues, sought to restrain 
a railroad company from using its wharf as a public 
wharf. Held, that E. could not object to the use by 
the railroad company of its wharf in competition with 
him on the ground that it was ultra vires. The legal 
interest which qualifies a complainant other than the 
State itself to sue in such a case is a pecuniary interest 
in preventing the defendant from doing an act where 
the injury alleged flows from its quality and character 
as a breach of some legal or equitable duty. A stock- 
holder of the company has such an interest in restrain- 
ing it within the limits of the enterprise for which it 
was formed, because that is to enforce his contract of 
membership. The State has a legal interest in pre- 
venting the usurpation and perversion of its franchises, 
because it isa trustee of its powers for uses strictly 
public. In these questions the appellant has no 
interest, and he cannot raise them in order, under that 
cover, to create and protect a monopoly which the law 
does not give him. The only injury of which he can 
be heard in a judicial tribunal to complain is the in- 
vasion of some legal or equitable right. If he asserts 
that the competition of the railroad company damages 
him, the answer is that it does not abridge or impair 
any such right. If he alleges that the railroad com- 
pany is acting beyond the warrant of the law, the 
answer is that a violation of its charter does not of 
itself injuriously affect any of his rights. The company 
is not shown to owe him any duty which it has not 
performed. This was the principle on which this court 
proceeded in City of Georgetown v. Alexandria Canal 
Co., 12 Peters, 91. [t is applied in Mayor of Liverpool 
v. Chorley Waterworks Co., 2 DeG , M. & G. 852; 
Stockport District Waterworks v. Mayor of Man- 
chester, 9 Jur. (N. S.) 266; Pudsley Coal Gas Co. v. 
Corp. of Bradford, L. R., 15 Eq. 167. Decree of U.S. 
Cire. Ct., Louisiana, reversed. New Orleans, Mobile 
& Texas Railroad Co. v. Ellerman, Opinion by 
Matthews, J. 

[Decided March 20, 1882.] 


MUNICIPAL AID BONDS — STATUTORY CONSTRUCTION 
— CONFLICT OF LAW— WHEN FEDERAL WILL NOT 
ADOPT CONSTRUCTION OF STATE COURTS AS TO STATE 
STATUTES.— (1) A statute of Michigan declared it law- 
ful, within prescribed Jimits as to amount, for any city 
or township—a majority of its electors voting, at a 
meeting called for that purpose, assenting —to pledge 
its aid, ‘by loan or donation, with or without con- 
ditions, ’’ in the construction of any railroad by a core 
poration organized under the laws of Michigan. The 
electors of Y., a city, voted to a corporation of the 
character mentioned, aid to the extent of $50,000 in 
bonds of the city, upon condition that the company 
should have and continue the eastern terminus of Its 
road in the city, or connect, within its limits, with the 
M. C. railroad; and upon the further condition that if 
any citizen of Y. should subscribe and pay for any 
share in the stock of the company, the latter “shall 
deliver to the persons so subscribing and paying for 
such share the bond or bonds of said city equal to the 
amount sosubscribed and paid for, not exceeding in 
all the amount of bonds issued by said city to said 
railroad company; and that citizens of said city shall 
have the right to subscribe to the stock of said railroad 
company to an amount not exceeding $50,000 for thirty 
days after such aid shall have been voted.”’ Bonds 
were issued upon these conditions. Held, that the 
donation of the bonds was within the provisions of the 
statute. (2) In 1869, when the statute mentioned 
was passed, the legislative and executive departments 
of Michigan had by theiraction recognized the validity 
of statutes authorizing municipal aid to railroads, and 
a constitutional convention charged with the duty of 
revising the Constitution, inserted sections declaring 
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and limiting the power of the Legislature to permit 
such aid. The courts of the State had also declared 
that railroad and certain other corporations were of a 
public character, mere agents of the government, to 
construct roads for the use of the public, and no 
decision under the Constitution which had been in 
force from 1850 had modified these doctrines — 
doctrines constituting the foundation upon which, in 
the courts of this country, rests the power of the 
Legislature, when unrestrained by constitutional in- 
hibitions, to authorize municipal aid to railroad enter- 
prises. In 1870, after the corporation mentioned had 
earned its bonds under the contract stated with the 
city of Y., and was entitled to them under the statute, 
the Supreme Court of Michigan declared statutes 
authorizing municipal aid to railroads unconstitu- 
tional. Held, in an action by a holder for value of 
such bonds against the city of Y., that this court 
would not follow the decision of the Michigan Supreme 
Court as to the validity of the statute named, but 
would hold the statute valid as to such bonds, and the 
city liable therefor. While the proposition that the 
established settled construction, given by the highest 
court of a State, of the laws and Constitution of that 
State must be deemed in all cases binding upon the 
courts of the Union, this, because the statute defining 
and regulating the jurisdiction of the Federaljcourts 
declares that the laws of the several States, when 
they apply, shall constitute rules of decision in 
cases at common law tried in those courts, is un- 
doubtedly supported by the language of some of 
the opinions which have emanated from this court. 
All along through the reports of its decisions are to be 
found adjudications in which upon the [fullest con- 
sideration it has been held to be the duty of the Fed- 
eral courts in all cases within their jurisdiction, 
dependiug upon local law, to administer that law so 
far as it affects contract obligations and rights, as it 
was judicially declared to be by the highest court of 
the State at the time such obligations were incurred 
or such rights accrued. And this doctrine is no longer 
open to question in this court. It has been recognized 
for more than a quarter of acentury as an established 
exception to the general rule that the Federal courts 
will accept or adopt the construction which the State 
courts give to their own Constitution and laws. The 
sound and true rule said Taney, C. J.,in Ohio Life 
Ins. Co. v. Debolt, 15 How. 432, is that if the contract 
when made is valid by the laws of the State, as then 
expounded by all the departments of its government, 
and administered in its courts of justice, its validity 
and obligation cannot be impaired by any subsequent 
act of the Legislature of the State or decision of its 
courts, altering the construction of the law. So in 
City v. Lamson, 9 Wall. 485, Nelson, J., speaking for 
the court, said: “It is urged also that the Supreme 
Court of Wisconsin has held, that the act of the Legis- 
lature conferring authority upon the city, to lend its 
credit and issue the bonds in question, was in violation 
of the provisions of the Constitution above referred 
to. But at the time this loan was made and these 
bonds were issued, the decisions of the courts of the 
State favored the validity of the law. The last de- 
cision cannot therefore be followed.”’ Again, in Olcott 
y. Supervisors, 16 Wall. 690, the court, speaking through 
Strong, J., said: ‘‘This court has always ruled that if 
acontract when made was valid under the Constitu- 
tion and laws of a State, as they had been previously 
expounded by its judicial tribunals and as they were 
understood at the time, no subsequent action by the 
Legislature or the judiciary will be regarded by this 
ourt as establishing its invalidity.”’ To the like effect 
are some very recent decisions of this court. In Doug- 
las v. County of Pike, 99 U. S. 687, upon a review of 
some of the previous cases, the court said that ‘‘ the 





true rule is to give a change of judicial construction 


in respect of a statute the same operation on contracts 
and existing contract rights that would be given toa 
legislative amendment; that is to say, make it pro- 
spective but not retroactive. After a statute has been 
settled by judicial construction, the construction be- 
comes, so far as contract rights acquired under it are 
concerned, as much a part of the statute as the text 
itself, and a change of decision is to all intents and 
purposes the same in its effect on contracts as an 
amendment of the law by means of a legislative en- 
actment. So far as this case is concerned we have no 
hesitation in saying that the rights of the parties are 
to be determined according to the law as it was judi- 
cially construed to be when the bonds in question 
were put on the market as commercial paper.” Judg- 
ment of U. S. Cire. Ct. E. D. Michigan, reversed. 
Taylor v. City of Ypsilanti. Opinion by Harlan, J. 
[Decided March 20, 1882.] 


PATENT — INFRINGEMENT — MEASURE OF DAMAGES, 
—lIn this case the action was for the infringement of a 
patent for an improvement iu pumps ‘specially de- 
signed for drawing off the gas from oil wells and con- 
ducting the same to the furnace of the engine.’’? The 
improvement consisted of the ordinary parts of a 
double action pump, changed slightly in form, with a 
new device which enabled it to answer the purpose 
demanded. The testimony showed that there was no 
market for pumps adapted to this particular use, ex- 
cept in the oil-producing regions of Pennsylvania and 
Canada. The demand was‘’limited as well as local. 
Less than a thousand pumps actually supplied all who 
wanted them. But for that particular use no other 
pump could at the time be sold. Defendant manufac- 
tured and sold 298 pumps. Complainant, with his 
facilities, could manvfacture all pumps needed. Held, 
that the damages were the entire profits realized by 
defendants from the sale of the pumps and were not 
limited to such as were realized from the manufacture 
of the patented improvement. In Mowrey v. Whitney, 
14 Wall. 620, 651, the rule for damages in this class of 
cases is given. The subject-matter of that suit wasa 
patent for an improvement in the process of manufac- 
turing car wheels, and in respect to the profits result- 
ing to an infringer from the use of the patented pro- 
cess, and it was said: ‘* The question to be determined 
is what advantage did the defendant derive from using 
the complainant’s invention over what he had in using 
other processes then open to the public, and adequate 
to enable him to obtain an equally beneficial result? 
The fruits of that advantage are his profits.”” It does 
not necessarily follow from this that where the patent 
is for one of the constituent parts and not for the 
whole of a machine, the profits are to be confined to 
what can be made by the manufacture and sale of the 
patented part separately. If without the improve- 
ment a machine adapted to the same uses can be made 
which will be valuable in the market and salable, then 
as was further said in Mowry v. Whitney, the inquiry 
is ‘‘ what was the advantage in cost, in skill required, 
in convenience of operation or marketability,’ gained 
by the use of the patented improvement. If the im- 
provement is required to adapt the machine to a par- 
ticular use, and there is no other way open to the 
public of supplying the demand for that use, then it is 
clear the infringer has by his infringement secured the 
advantage of a market he would not otherwise have 
had, and that the fruits of this advantage are the en- 
tire profits he has made in that market. Such is this 
case. Decree of U.S. Circ. Ct., N. D. New York, 
reversed. Gould’s Manufacturing Co. v. Cowing. 
Opinion by Waite, C. J. 

LDecided March 13, 1882.] 
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NEW HAMPSHIRE SUPREME COURT AB- , 


STRACT.* 

DAMAGES — ON BREACH OF WARRANTY.— The meas- 
ure of damages ona breach of warranty in the sale of 
personal property, where it remains in the possession 
of the purchaser, is the difference between the value of 
the property as it would be if the warranty or repre- 
sentation were true and the actual value at the time of 
the sale. Fisk v. Hicks, 31 N. H. 535; Carr v. Moore, 
41 id. 131; Page v. Parker, 43 id. 363; Stiles v. White, 
11 Met. 356; Armstrong v. Percy, 5 Wend. 535; Bigelow 
Fraud, 508; Field Dam. 256, § 272. To this however 
there are frequently added such incidental losses to the 
plaintiff as naturally and actually result from the fraud 
or breach of warranty, orasstated by Benjamin, such 
damages as were the natural and ordinary result of 
such fraudulent representations — Benjamin on Sales 
(1 Am. ed.), 789, 790; Bowman v. Parker, 40 Vt. 410; or 
as the rule is sometimes stated, the wrong-doer must 
answer for those results injurious to another which 
must be presumed to have been within his contempla- 
tion at the time of the fraud. Crater v. Binninger, 33 
N. J. L. 513: Faris v. Lewis, 2 B. Mon. 375. The rule 
is however subject tothe qualification that it is the 
duty of the purchaser to use reasonable care to prevent 
the consequences of the injury, and he can only re- 
cover such damages as could not by such care have 
been avoided. Mayne Dam. 49; 1 Hill. Torts 17. Noyes 
v. Blodgett. Opinion by Stanley, J. 


EQUITABLE ACTION — WHEN REMEDY FOR BREACH 
OF CONTRACT TO PUPCHASE LAND.—In a suit at law 
brought against a purchaser of land for a part of the 
price, if he has materially changed the condition of 
the land by cutting and removing timber, and cannot, 
by areconveyance, restore the vendor to his former 
position, it is no defense that there was a mutual mis- 
take as to the boundaries, and the vendor has received 
a part of the price greater than the value of the timber 
cut by the purchaser, and refused to accept a recon- 
veyance of the land tendered him by the purchaser. 
The defendant’s remedy, if he has any, is in equity. See 
Noble v. Gookins, 99 Mass. 231; Sparr v. Benedict, id. 
463; Wells v. Day, 124 Mass. 38; Grymes vy. Sanders, 93 
U.S. 55; Scott v. Littledale, 8 EK. & B. 815. Hobart v. 
Jordan. Opinion by Stanley, J. 

LIEN — CONSTRUCTION OF STATUTE —WHEN TIME BE- 
GINS TO RUN.— A New [lampshire statute provides 
thus: ‘‘ Any person who labors at cutting, hauling or 
drawing wood, bark, logs or lumber shall have a lien 
thereon for his personal services, which lien shall take 
precedence of all other claims, except liens on account 
of public taxes, to continue sixty days after the 
services are performed and may be secured bp attach- 
ment.”’ Held, that the lien of a lumberman, laboring 
under a continuous employment, attaches as security 
for all the labor performed from the beginning to the 
end of his work, and continues for a period of sixty 
days after the last performance of labor under the 
contract. Calef v. Brinley, 58 N. H. 90; Freeto v. 
Houghton, id. 100; Miller v. Batchelder, 117 Mass. 179; 
Stine v. Austir, 9 Mo. 558; Monroe v. West, 12 Iowa, 
122; Fowler v. Bailey, 14 Wis. 125; Holden v. Winslow, 
18 Penn. 160; Bartlett v. Kingan, 19 id. 341; Yearsley 
v. Flanigen, 22 id. 489; Derrickson v. Edwards, 29 N. 
J.L. 468. Hill v. Callahan. Opinion by Foster, J. 


PRACTICE — RIGHT TO OPEN AND CLOSE AT TRIAL.— 
A verdict is not set aside on the ground that the pre- 
vailing party was allowed to open and close unless it 
appears that injustice was done. Hardy v. Merrill, 56 
N. H. 227; Day v. Woodworth, 18 How. 363; Doe v. 
Brayne, 5 M. G. & S. 665; Bird v. Higginson, 2 A. & E. 
liz. Schoffv. Laithe. Opinion by Stanley, J. 





*To appear in 58 New Hampshire Reports 





CRIMINAL LAW. 


SEDUCTION —OF CHASTE WOMAN UNDER PROMISE OF 
MARRIAGE — CHASTITY NOT PRESUMED — CORROBORA- 
TION.—The New Jersey statute relating to seduction 
provides thus: ‘‘If any single man over the age of 
cighteen years, under promise of marriage, shall have 
sexual intorcourse with any single female of good 
repute for chastity, under the age of twenty-one years, 
and she shall thereby become pregnant, any person so 
offending shall be deemed guilty of a misdemeanor, 
etc.; but in such cases the evidence of the female 
must be corroborated to the extent required in cases 
of indictment for perjury.’ Held, that the State in a 
trial under this statute must prove the good repute of 
the female affirmatively, it will not be presumed. In 
Crozier v. People, 1 Park. Cr. 453, where the words of 
the statute are ‘‘chaste character,” the court said 
that in the absence of evidence chastity is to be pre- 
sumed. The New York cases hold the words “ prev- 
ious chaste character’’ in the statute of that State, to 
mean actual personal virtue and not reputation, which 
is the estimate of character formed by the public. 
There is a distinction between actual personal virtue 
and ‘‘good repute for chastity.’’ The former may be 
preserved, while the latter is impaired by indiscreet 
conduct. Andre y. State, 5 Iowa 396, and State v. 
Higdon, 32 Iowa, 262, relying upon the New York case, 
applied the same rule. People v. Roderigas, 49 Cal. 9, 

yas an indictment undera statute making it indictable 
to entice an unmarried female of previous chaste char- 
acter from her home for the purpose of prostitution. 
The indictment omitted to charge that the female was 
of previous chaste character. On demurrer to the in- 
dictment the court held that character in this respect 
was a fact which must not only be alleged but also estab- 
lished by the prosecution, in order to convict; that it 
was not a presumption of Jaw to be indulged against 
the counter presumption of innocence. West v. State, 
1 Wis. 186, is a well-considered case to the same effect. 
The latest declaration on the subject is that of the 
Massachusetts Supreme Court in Commonwealth v. 
Whittaker, 24 Alb. L. J. 283, ‘‘ that in an indictment 
under a statute for enticing to a house of ill-fame, for 
purposes of prostitution, two women of chaste life 
and conversation, the chastity of the women must be 
proved by the State in the same way as any other ma- 
terial allegation in the indictment. If the women 
were unchaste no offense was committed within the 
meaning of the statute, and their chastity must there- 
fore be established as laid in the indictment by affirma- 
tive proof.” Held, also, that the corroborating cir- 
cumstance relied upon for conviction must be some- 
thing inconsistent with the truth of the defendant’s 
denial. Courtship, unless of such a character that the 
jury might infer from it a promise of marriage, is not 
corroborative in a legal sense. Formerly it required 
the testimony of two witnesses to convict of perjury, 
but the rule has been so far relaxed as to permit a con- 
viction upon the oath of one witness supported by the 
proof of strong corroborating circumstances of sucha 
character as clearly to turn the scale and overcome the 
oath of the defendant and the legal presumption of 
his innocence. ‘A larger measure of corroboration is 
requisite than that which is essential to support the 
testimony of an accomplice against his confederates in 
crime; something more than the mere weight of evi- 
dence in favor of the State. Such evidence will 
satisfy the New York statute which simply requires 
the evidence of the female to be supported. Kenyon 
v. People, 26 N. Y. 204; Boyce v. People, 55 id. 644. 
The New Jersey statute is manifestly intended to be 
more exacting. The corroborating circumstances 
must relate to the substance of the evidence on which 
perjury is assigned, and be inconsistent with the truth 
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of the prisoner’s statement; until that point is reached 
there is a failure to corroborate in a legal sense. The 
authorities will be found to support this view of the 
law. Roscoe's Cr. Ev. 823; 2 Whart. Cr. L., § 2276; 
1 Greenl. Ev., § 257; United States v. Wood, 14 Peters, 
430; Commonwealth v. Parker, 2 Cush. 223. New 
Jersey Court of Errors and Appeals, Nov. Term, 1881. 
Zabriskie v. State of New Jersey. Opinion by Van 
Syckel, J. (14 Vroom, 43 N, J. Law, 640). 


—_—_¢———— 


INSURANCE LAW. 


FIRE POLICY — LIMITATION AS TO TIME OF COMMENC- 
ING ACTION ON POLICY VALID.— A condition in a fire 
policy that no action shall be sustainable thereon 
unless commenced within twelve months after the loss 
occurs, held valid. It is in form and effect a condition 
precedent, and unless it is complied with there can be 
no recovery at common law. Patrick v. Ins. Co., 43 
N. H. 621, 624; Gooden v. Ins. Co., 20 N. H. 73; 
Judkins v. Ins. Co., 39 N. H. 172; Fullam v. Ins. Co., 
7 Gray, 61; Roach v. Ins. Co., 30 N. Y. 546; Williams 
v. Ins. Co., 20 Vt. 222; Wilson v. Ins. Co., 27 Vt. 99; 
May on Ins., s. 478. Statutes that are made for the 
benefit of particular persons may be waived by them, 
Hanover v. Weare, 2 N. H. 131; Page v. Pendergast, 
id. 233, 235; Lyman v. Littleton, 50 N. H.42. New 
Hampshire Sup. Ct. Tasker v. Kenton Insurance Co. 
Opinion by Bingham, J. (58 N. H. 469.) 


LIFE POLICY — REPRESENTATIONS AS TO TEMPERATE 
HABITs.— The answers in the application for a life 
policy, wheu made the basis of the agreement, are a 
material part of the contract, and if untrue, the policy 
is void. But the burden of proof is onthe company. 
In this case the answers alleged that the applicant was 
sober and temperate, and had always been so. Held, 
that the words ‘‘sober and temperate” are to be 
understood in their ordinary sense. They do not 
imply total abstinence. A moderate and temperate 
use of alcoholic stimulants is consistent with sobriety, 
but if used to such an extent as to produce frequent in- 
toxication the applicant is not sober and temperate. 
Testimony of positive witnesses that they have seen 
the party intoxicated is not to be rejected on account 
of the negative testimony of others who have not. U. 
S. Cire. Ct., W. D. Pennsylvania, May, 1881. Brock- 
way v. Mutual Benefit Life Insurance Co. Opinion by 
Acheson, D. J. (9 Fed. Rep. 249.) 


MARINE POLICY — ASSIGNMENT OF PART OF AMOUNT 
DUE FOR LOss.— An assignment of a part only of a 
particular fund is valid in equity. After a loss 
occurred, the holder of a policy of marine insurance 
gave an order on the company for a specific sum, which 
was less than the total amount of the policy and less 
also than the amount due from the company to the 
assured on this loss. The party named in the order 
brought an action against the company in a State 
court in the name of the assured, and the assured sub- 
sequently brought a similar suit in thiscourt. While 
both actions were pending the insurance company 
filed a bill of interpleader against the parties to these 
suits, to have their-rights as to the amount due on the 
policy ascertained. Held, that the court can deter- 
mine the rights of the parties; and further, that the 
order constituted an equitable assignment of the 
amount named in it. Story Eq. Jur. 1044; Christmas 
v. Russell, 14 Wall. 84; Savings Bank v. Adel, 8 Feb. 
Rep. 108. U. S. Cirt. Ct., Maine, Sept., 1881. Union 
Insurance Co. v. Glover. Opinion by Fox, D. J. (9 
Fed. Rep. 529.) 





CORRESPONDENCE. 


LEGAL ELOQUENCE. 
Editor of the Albany Law Journal: 


The decadence of the Bar is a theme as old as the 
record of courts. The lament of Bolingbroke, I thiuk, 
is recalled by the remarks of Mr. Speaker Patterson 
so feelingly pointed in the Journal. 

“There was a time when lawyers were philosophers, 
orators and statesmen, but until pelf be separated 
from the robes we shall no longer see them in the 
vantage ground of general science ’’ — or words to that 
effect. 

Three hundred years ago the cupidity and meanness 
of Coke gave point to the above moral, and although 
there was not the necessity for great wealth that exists 
at present, he found it to be not incompatible with 
great honors. His contemporary the great Chancellor 
was less fortunate. 

The truth is the magnitude of the interests involved 
in present litigations warrants extraordinary charges. 
The roast beef and house rent of the lawyers are no 
less inexorable than like quantities with other folk. 
Until the magician of the future has solved the great 
bread and butter problem, there is no alternative but 
for lawyers to work for money. 

Oratory has ceased to have commercial value. The 
market is so glutted with ancient and modern manu- 
factures that there is no call for working up the raw 
material. I well remember the Circuit Courts of 
twenty-five years ago when the lawyers wore dress 
coats and other cloth distinctions, and were eloquent. 
How they used to fire off their unused material at a 
temperance meeting in the village church of an even- 
ing. It was grand and imposing the way they were 
idolized by the members of the juries—grand and 
petit —constables, witnesses, etc. 

Lawyers were expected to orate and they never dis- 
appointed. They came to the Circuit charged with 
eloquence, useful with unimportant changes in parts 
of speeches for plaintiff or defendant. They used to 
tell a story of Elisha Williams that he forgot himself 
once and spent some time talking on the wrong side of 
his case. When brought to a realizing sense of his 
wandering he escaped the force of the argument by 
saying: **Gentlemen of the jury, this is the sort of 
stuff the other side will probably give you.”’ 

Mitchell Sanford was a great gun in the third district 
and it was worth a long days’ ride to hear him. I re- 
member a noted criminal case which had stirred the 
country round; he was engaged as counsel to assist the 
district attorney, a great effort was expected and he 
was prepared, but the court accepted a plea of guilty 
which left Sanford in a terrible plight. He was loaded 
up to the muzzle and nothing to shoot at. He deliv- 
ered a lecture in the court-room that evening which 
relieved him from the pressure. But I shall long re- 
member the spectacle of a popular lawyer surcharged 
with superfluous eloquence. 

EDWARD GEBHARD. 


a 


NOTES 


HE Western Jurist, {for June, contains a leading arti- 

cle on Pooling Contracts, and one on Contracts by 
Correspondence, by Charles B. Elliott.——The Indiana 
Supreme Court has recently passed upon the right of 
a college faculty to refuse admission to, or expel per- 
sons who are members of Greek letter societies. In- 
asmuch as the letters forming the title of such societies 
are the only ones that the graduates are able to read, 
we think it would be unwise to discourage the societies. 
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CURRENT TOPICS. 


HE greatest criminal of the century has paid the 
forfeit of his life. Having fought for existence 
like a venomous rat in a corner, Guiteau has been 
executed. His demeanor in his last moments was 
not necessarily indicative of insanity, nor on the 
other hand was it necessarily indicative of acting a 
part. He exhibited much the same effusion that a 
new-made religious convert frequently shows, and 
such as men have frequently exhibited on the scaf- 
fold. But he displayed his fangs up to the last 
moment. The autopsy showed a brain rather larger 
than the average and apparently free from disease. 
There is thus nothing except conjecture on which 
to base the theory of his irresponsibility. Doubt- 
less the doctors will continue to wrangle over the 
point, but science can gain nothing from the con- 
troversy, and the country has had enough of it. 
Guiteau had a fair and deliberate trial, long enough 
after the crime to avoid any suspicion of undue 
excitement or bias, and he was convicted on as clear 
evidence of legal responsibility as could ever be 
shown in the case of an eccentric man. Let us 
now forget the wretch. 


The Nation calls ‘attention to the growing ex- 
cesses of the bar all over the country in the defense 
of criminals, of which this Guiteau case furnishes 
another illustration,and which is fast making Ameri- 
can criminal justice a by-word all over the world, 
and increasing enormously the delays and uncer- 
tainty of the law. * * * Of late years the ten- 
dency of the counsel is to consider himself the 
prisoner’s agent for facilitating his escape from pun- 
ishment in any way that may suggest itself,” as by 
frivolous appeals, by applications for pardon, etc., 
and ‘‘it now only remains to add assistance in break- 
ing jail to the list of a criminal lawyer’s duties,” 
etc. If we should grant that these criticisms are 
well founded in general, they have little application 
to the Guiteau case, where the criminal was hanged 
in nine months from the death of the victim. The 
delay was not too long under the circumstances. A 
great many unwise attempts to prevent justice are 
made, but they are generally by others than law- 
yers, as in this very case, where we have no doubt 
the attempt was instigated by the physicians. 
But it is pretty difficult to say exactly where the 
duty of the prisoner’s counsel properly ends, and it 
is rather cruel to say that it is unbecoming in him 
to seek for respite, commutation or pardon. Gui- 
teau’s counsel, in our opinion, have not exceeded 
their proper duty, or at least their proper privilege, 
and we think the cases are rare where it can justly 
be said that the customary efforts of counsel in be- 
half of the condemned are unwarrantable. Cer- 
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tainly there is nothing unlawful in such resorts, and 
when the Nation groups them with a crime like 
assisting an escape, it does not pursue the subject 
logically or reasonably. If American criminal jus- 
tice is becoming a by-word in respect to delay or 
uncertainty, it is also becoming a by-word in re- 
spect to its rash and unconsidered administration by 
lynch law. There is a great deal more crime in 
this country than in any other, and there is also a 
great deal more punishment. It may be that there 
is more delay. Justice is practically not so swift as 
it ought to be in many cases, but the fault is more 
frequently with the public officers or with our sys- 
tem than with the defendant’s counsel. We do not 
know that it is wrong for counsel to exhaust the 
prisoner’s legal remedies in any case, or to take ad- 
vantage of mere technicalities, or for the courts to 
regard technicalities. At all events we cannot see 
any thing unbecoming in the merciful resorts of 
counsel, which are in many cases entirely disinter- 
ested, and generally unavailing. 


Of course the Malley party were promptly ac- 
quitted. There was hardly case enough to go to 
the jury, but the judge made up for his leniency to 
the prosecution by charging very strongly in favor 
of the prisoners. The prosecuting attorney showed 
the art of an accomplished actor in arguing strenu- 
ously for conviction when he had not a ghost of a 
chance. Notwithstanding the length of the trial, 
and interruptions by sickness and funerals, and six 


closing arguments, the jury all lived through it, 
although after retiring one of them did swoon from 


indigestion. But he had digested the evidence, 
and so voted right. The only person who seemed 
much surprised at the result was the committing 
magistrate, who wept at the perverseness of the 
jury, and who probably has a suspicion by this time 
that he ‘‘committed himself.” This is the second 
great and expensive fizzle in Connecticut criminal 
procedure in recent days. 


A fit of ambiguity seems to have seized our neigh- 
boring contemporaries. We extract the following 
from the Troy Times: ‘‘The wife of Daniel Davis, 
whose legs were cut off by a car the other night 
while drunk, and who probably cannot recover, will 
bring an action, it is said, against a North Adams 
saloon-keeper for damages under the Civil Damage 
Act.” Now whose legs were cut off — Daniel’s or 
his wife’s? Who or what was drunk —- Daniel, the 
wife; somebody’s legs, or the car? Who cannot 
recover? And is it the injury or the action to which 
the inability to recover attaches ?—if the person 
cannot recover in the action, what is the use of 
bringing it ?— if the person cannot recover from 
the illness how can he bring the action? Again the 
Times: ‘‘The father of E. C. Ingersoll, the lead- 
ing lawyer in the Christiancy case, of Washington, 
who is partially insane, writes to the Republican of 
that city, saying there is an explanation to be given 
of his son’s sickness.” Who is the lawyer, and 
who is insane —E. C., or his father? Even the 
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Albany Zvening Journal is misty on this last matter. 


It says: ‘‘ Mrs. Ingersoll, the mother of E. C. In- 
gersoll, the Washington lawyer, who was recently 
taken to an asylum for the insane, says,” etc. We 
do not suppose Mrs. Ingersoll is a lawyer — although 
she may be — but who was taken to the asylum? In 
the same issue the Journal says, in speaking of the 
star-routers: ‘*Not only has no member of the 
gang been punished, but we hear the boast that 
they are ‘encouraged’ at the present prospect. 
Meanwhile it is added that Col. Bliss is drawing 
$100 a day for his services. Again we call upon 
the administration to punish these thieves.” Now 
even we never thought of calling Col. Bliss a thief, 
and the Journal ought to be more careful in its 
phraseology. But what most astonishes us is that 
the Journal, a pronounced civil service reformer, 
should quote, in the same issue, with apparent ap- 
proval, the following from the Chicago Tribune: 
‘* When any practical effort is made to weed out 
abuses (such as Mr. George William Curtis’ recent 
letter to government employees) it is usually found,” 
etc. It is very inconsistent in the Journal to call 
Mr. Curtis’ letter an abuse. 


Mr. Dorman B. Eaton, in his recent address before 
the Yale Law School, laid stress on the impolicy of 
electing judges, rehearsing the threadbare and 
familiar arguments, and contrasting our system with 
that of England to the disadvantage of our own. 
Mr. Eaton will have a hard! time to convince people 
that he and the rest of us are not just as fit to select 
our judges for ourselves directly by election, as 
some elected agent of ours is to select them for us 
by appointment. In fact, political conventions 
have repeatedly nominated judges independently 
of politics; the elections by the people have uni- 
formly been as good, frequently better than the ap- 
pointments by the governor; and the bench was 
never occupied by so large a body of learned, pure 
and able men as at the present time. Mr. Eaton re- 
fers to Mr. Gladstone’s recent appointment to the 
bench of Sir John Holker, the attorney-general un- 
der Lord Beaconsfield’s late administration, and 
asks: ‘‘ When will an American president or gov- 
ernor be able, even if inclined, to imitate that noble 
example of a monarchy?” This is where Mr. 
Eaton “ gives himself away.” This is just what we 
have always contended — that the appointing power 
is nothing but the easily-controlled agent of the 
dominant party, or if independent of party dicta- 
tion, is more swayed by motives of personal friend- 
ship and favoritism than it ought to be. The En- 
glish instance is not exceptional in England, we 
believe, but we recollect that President Grant nomi- 
nated Caleb Cushing to the Supreme Court bench. 
Still it would be difficult for any president to make 
better appointments to the Federal Supreme Court 
bench than the two last made, and it is to be noted 
that they were suggested and approved by a great 
majority of the press, independent of party. Are 
they any the worse because the appointees are of the 
same party as the president ? It is very inconsistent 








in Mr. Eaton to argue that a governor elected by a 
party will or ought to appoint persons of the oppo- 
site party to office. He is not half so apt to do it 
as a party convention is to re-nominate a judge 
already in office and approved by the people, al- 
though of the opposite party. 


It is too late to do the 4th of July processionists 
any good this year, but the English judges, Cave 
and Field, have just vindicated the right of 
peaceable procession in city streets, in the case 
of Beatty v. Gillbanks. A religious body, called 
the Salvation Army, proposed to march in lawful 
and orderly procession according to custom, but 
another body, called the Skeleton Army, proposed 
to prevent them by force and riot. Thereupon the 
magistrates bound the Salvationists over to keep the 
peace, The judges made short work of this, observ- 
ing that a shopman may exhibit rich wares in his 
windows although the display may prove too much 
for the cupidity of a burglar. The Solicitors’ Journal 
says: ‘‘The business of the law and its officers is to 
protect peaceable citizens against violence in the 
exercise of their legal rights; not to interpose its 
authority in favor of the law-breakers,and to buy off 
their lawless violence by accomplishing their un- 
lawful object for them.” Soin State v. Hughes, 72 
N. C. 25, the colored folks were allowed to celebrate 
Emancipation Day by procession, drums and fifes, 
and a reasonable amount of tipsiness, although it 
made some of the white folks angry, and caused a 
horse to run away. We have always protected the 
Orangemen’s parades against threatened violence. 
There is a manifest difference between standing in 
crowds in the streets and proceeding in the streets, 
and between an occasional use and a habit. Carlile, 
the bookseller, who exposed libellous effigies in his 
shop-windows, thus inviting a crowd which ob- 
structed the passage of the street (Rex v. Carlile, 6 
C. & P. 627), undertook to justify himself by the 
procession when his majesty goes to Parliament, and 
by the Lord Mayor's procession, and to excuse the 
display of figures by those of Gog and Magog which 
used to be carried in the civic procession. Judge 
Park however got around the procession by saying 
that the crowd move with them, and as to the Lord 
Mayor's observed that it is ‘‘ but one day a year, 
but if it lasted from October to December, he should 
say it ought to be put a stop to.” 


The Governor has vetoed the Civil Code bill. His 
alleged reasons are, first: “ The bill makes many 
manifestly radical changes in long and well-estab- 
lished laws and usages beyond what could have been 
contemplated in the Constitution with reference to 
codification ;” and second, the bill would ‘ require 
amendment in many important particulars,” and the 
proper time for this is before complete enactment.” 
He says some of the provisions are ‘‘ very generally 
criticised and condemned,” and lays stress on the 
fact that the Senate appointed a committee to receive 
and report upon proposed amendments. The Legis- 
lature are somewhat in fault for this state of things. 
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If they had sent this bill to the Governor early in 
the session, his veto could and probably would have 
been nullified. Nothing could be more pitiful than 
the sop which the Senate thus threw to the Cerberus 
of metaphysical and conceited young law students 
seeking their fortunes, lazy old lawyers who have 
made theirs, and pedantic doctrinaires who would 
never make anybody’s fortunes, which is trying to 
keep the people out of the ‘‘hell” of written and 
certain laws, and back in the ‘‘ paradise” of the un- 
certainty, contrariety, confusion, and absurdity of the 
common-law system. It islike the recommendation to 
mercy by a jury. But that is no reason why the 
Governor should surrender his inclination and his 
judgment to these demands. At this very session 
he has signed bills parts of which he has pronounced 
unconstitutional, officially declaring his trust that the 
next Legislature would amend them, Just so he did 
in respect to the Penal Code, and at this session he 
has approved amass of amendments toit. Why has 
he lost faith that “future Legislatures will correct 
mistakes and supply needed amendments” ? It is to 
be feared that he does not consult the temper and 
judgment of the people on this subject, expressed 
in two Legislatures by overwhelming majorities — 
once lacking only one vote to pass the measure over 
the Governor’s veto — but constitutes himself the sole 
judge of legislative wisdom, deriving his impressions 
from dull and biassed advisers, and being uncon- 
sciously warped by ambitious and selfish favorites 
who have rival schemes. He would find it difficult to 
explain why amendments, if needed, cannot be made 
in two succeeding as well as in two preceding years; 
to reconcile his present action with that of last year 
in respect to the Penal Code; and to assign any 
plausible ground for his sudden and peculiar loss of 
faith in the law-making power in this particular 
instance. We give the Governor credit for the 
best of motives, and feel bound to say that generally 
his vetoes have been discreet—(we have not 
had time to examine his veto of the Receivership 
bill) —but we feel equally constrained to say that 
he has lost the greatest opportunity of his administra- 
tion. He has delayed but he cannot defeat the 
establishment of a rational system of law. Governors 
may come and go, the Code goes on forever. — In 
this connection, we call attention to a communica- 
tion in another column on the Georgia code. The 
Georgia reports present a striking contrast to those 
of our State. The volumes are few — only 25 all 
told in 12 years —the opinions short and decisive. 
a aa 


NOTES OF CASES. 


[* Tompkins v. Halleck, Massachusetts Supreme 

Court, May, 1882, 13 Rep. 783, it was held that 
one may not, by listening to the public representation 
of an unprinted and uncopyrighted play, and com- 
mitting it to memory. and afterward writing it out 
from memory, acquire a right to publish or perform 


it for his own profit. Devens, J., said: ‘The 
case falls within the principles decided in Keene v. 
Kimball, 16 Gray, 545, and it is frankly admitted by 








the counsel for the plaintiffs that unless that decis- 
ion can be reconsidered and reversed no injunction 
can issue according to the prayer of the bill. The 
question decided in Avene v. Kimball had never until 
that time been determined in any reported case. 
The court adopted the views of Judge Cadwalader 
as expressed in Keene v. Wheatley, 9 Am. Law Reg. 
33, and held ‘that the literary proprictor of an un- 
printed play cannot, after making or sanctioning its 
representation before an indiscriminate audience, 
maintain an objection to any such literary or dra- 
matic republication by others as they may be ena- 
bled either directly or secondarily to make from its 
being retained in the memory of any of the audi- 
ence.’ The case of Keene v. Kimball has not been 
since reaflirmed here, nor that we are aware of, else- 
where; nor bas it been distinctly denied by the de- 
cision of any adjudicated case except that of French 
v. Conelly, decided by the Superior Court of New 
York, which is not the final tribunal in that State. 
1N. Y. Week. Dig. 197, Sept. 17, 1875. An exami- 
nation will show various and conflicting opinions 
expressed by jurists as well as by text-writers of 
high respectability upon the question involved. 
Keene v. Clark, 2 Abb. Pr. (N. 8.) 341; Palmer v. 
De Witt, 2 Sweeny, 530; 8S. C., 47 N. Y. 582; &.C., 
7 Am. Rep. 480; Crane v. Aiken, 2 Biss. 215; Shook 
v. Rankin, 3 Cent. L. J. 210, 569; Boucicault v. Fox, 
5 Blatchf. 98; Drone on Copyright. The Stat. of 
8 Anne (ch. 19), which is the foundation of the En- 
glish copyright law, while it included plays and 
dramatic compositions, protected the author in his 
exclusive right to publish in print, but not in that 
of public representation of his work. It has since 
been modified by Stat. 3 and 4 Will. 4, and subse- 
sequently by that of 5 and 6 Vict. (ch. 45). The 
Stat. U. S. 1831 (ch. 16), was similar in this respect 
to the original English law, and like it has been so 
changed by Stat. 1856 (ch. 169), that protection 
in the exclusive representation is now afforded 
where the play is published in print. * * * 
That the right of property which an author has in 
his works continues until by publication a right to 
their use has been conferred upon or dedicated to 
the public, has never been disputed. If such pub- 
lication be made in print of an uncopyrighted work, 
it is a complete dedication thereof for all purposes 
to the public. Wheaton v. Peters, 8 Pet. 591; Ste- 
vens Vv. Gladding, 17 How. 454. If of a copyrighted 
work, it is so subject to the protection afforded by 
the laws of copyright, the author accepting the 
statutory rights thereby given in place of his com- 
mon-law rights. But the representation of an un- 
printed and uncopyrighted work upon the stage is 
not a publication that will deprive the author or his 
assignee of his rights of property therein. Roberts 
v. Myers, 23 Law Reporter, 397. It will not inter- 
fere with his claim to obtain a copyright therefor. 
Keene v. Kimball, ubi supra, Nor will it deprive 
him of his power to prevent a publication thereof 
in print by another. Macklin v. Richardson, Amb. 
694. Nor can we perceive why it should deprive 
him of his right to restrain the public representa- 
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tion thereof by another. It is said indeed in Keene 
v. Kimball that the court is not aware of any case, 
then existing, either in England or America, ‘in 
which the representation of a play has been re- 
strained by injunction, where no copyright had been 
accquired, and where the proprietor had permitted 
its public representation for money, except the case 
of Morris v. Kelly, 1 Jac. & Walk. 481,’ the author- 
ity of which is doubted, it being deemed impossible 
to reconcile it with the earlier case of Coleman v. 
Wathen, 5 T. R. 245, or with the subsequent decis 
ion in Murray v. Elliston, 5 B. & Ald. 657. This 
statement, taken in connection with the general 
terms in which the conclusion of the court is ex- 
pressed at the end of their opinion, ‘that the repre- 
sentation by the defendant of a dramatic work, of 
which the proprietor has no copyright, and which 
she had previously caused to be publicly represented 
and exhibited for money, is no violation of any right 
of property, although done without license from 
such proprietor, and as it does not appear to have 
been done in violation of any contract or trust, can- 
not be restrained by injunction,’ would indicate 
that in the view of the court, even if a copy were 
obtained in the case then adjudicated by means of 
memory of spectators, there might properly be a 
subsequent public representation by the possessor of 
such acopy. In this view public representation is 
treated as a complete dedication of such a work for 
that purpose to all who can obtain in any way from 
the representation itself a copy thereof. * * * 
In Keene v. Kimball it is said that it is not intended 
‘to intimate that there is any right to report, pho- 
nographically or otherwise, a lecture or other writ- 
ten discourse, which its author delivers before a 
public audience, and which he desires to use again 
in like manner for his own profit, and to publish it 
without his consent, or to make any use of the copy 
so obtained.’ But no distinction, we think, can be 
made between works cast in the dramatic form and 
other literary productions intended for public de- 
livery to those who pay a suitable compensation for 
the amusement or instruction they expect to obtain. 
The right to be protected against the unauthorized 
representation of a dramatic work is in principle 
the same as the right to be protected against the 
unauthorized oral delivery of a public lecture. An 
ingenious argument was indeed made in Keene v. 
Kimball, derived from the principles and ideas of 
the Puritan founders of the Commonwealth, that a 
dramatic composition was not equally under the pro- 
tection of the law with other literary works, but it 
was held by the court quite clearly otherwise. The 
late Mr. Charles Dickens was an accomplished pub- 
lic reader of selections from his own works. If he 
had selected a story which had never been published 
or copyrighted, according to the suggestion above 
quoted from Keene v. Kimball, there would have 
been no right on the part of an auditor to have re- 
ported it phonographically, or otherwise, so as to 
have availed himself of the copy, by a subsequent 
oral delivery by himself or another, to whom he 
transferred it. The genius of Mr. Dickens was 





essentially dramatic: if he had seen fit to prepare 
and read, as he well might have done, a drama, 
representing himself its various characters, such a 
literary production would not have been less pro- 
tected than a written discourse or lecture. Nor 
can it be perceived that if instead of reading such 
a drama himself he had permitted it to be repre- 
sented on the stage, which is but a reading by sev- 
eral persons instead of one, accompanied by music, 
scenery, and the usual accessories of the stage, his 
rights as an author to protection would be in any 
way diminished. Boucicault v. Fox, 5 Blatchf. 98. 
The decision in Keene v. Kimball must be sustained, 
if at all, upon the ground that there is a distinction 
between the use of a copy of a manuscript play ob- 
tained by means of the memory, or combined mem- 
ories of those who may attend the play as spectators, 
it having been publicly represented for money, and 
of one obtained by notes, stenography, or similar 
means by persons attending the representation. 
That in the former case the representation of the 
play, the copy of which was thus obtained, would 
be legal, while in the latter it would not be. In the 
case of Keene v. Wheatley the opinion of the Circuit 
Court, as delivered by Judge Cadwalader, is a very 
elaborate discussion of the whole subject of literary 
property, and embraces many subjects not involved 
in the judgment of the case. Among these is in- 
volved the question whether a public representa- 
tion will authorize another, who may obtain a copy 
by memory, afterward to represent the play so per- 
formed. The theory advanced by him, which so 
far as we are informed was original, and in support 
of which he certainly cites no adjudicated case, is 
that the act of public performance of a play is a 
general publication, and that ‘when a literary pro- 
prietor has made a general publication by any of the 
modes described, other persons acquire unlimited 
rights of republishing in any modes in which his 
publications may directly or secondarily enable 
them to republish.’ If this be correct to the full 
extent of the proposition, the manner in which a 
copy is obtained for other representations must be 
unimportant as the right to represent subsequently 
is made to rest upon the fact, that there has been a 
public representation. But in order that the play 
shall be thus represented, he contends that a copy 
must be obtained by ‘fair means.’ Those which he 
defines as ‘fair means’ are the impressions on the 
memory of some persons, whose constant attend- 
ance at the performance of the play may enable 
them to write or repeat elsewhere that which they 
have heard, but he holds that no one may lawfully 
make use for this purpose of stenography, writing 
or notes. According to the facts as they were 
proved in Keene v. Kimball, by the allegations of 
the bill and the admissions of the demurrer, the 
copy there used for representation was obtained 
solely by memory. Judge Cadwalader further re- 
marks, ‘that the manager of a theater may prevent 
a reporter from noting the words of such a play pho- 
nographically, stenographically, or otherwise. As 
one of the audience he would in so doing transgress 
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the privileges conceded in his admission. But the 
privilege of listening and of retaining in the mem- 
ory cannot be restrained. When the audience is 
not a select one these privileges cannot be limited 
either in their immediate or ulterior consequences.’ 
The effect of this argument is that as the privilege 
of listening is conceded, and as memory cannot be 
restrained, any use of memory would be legitimate, 
and that a spectator or a number of spectators act- 
ing in concert, if able to carry away in memory the 
contents of a play, acquire a lawful right to make 
any use of the play they choose, however destructive 
to the literary property of its author. The views 
of Judge Cadwalader on this point are adopted in 
Keene v. Kimball. The theory that the lawful right 
to represent a play may be acquired through the ex- 
ercise of the memory but not through the use of 
stenography, writing, or notes, appears to us entirely 
unsatisfactory. ‘The public,’ it is true, as is said 
in Keene v. Kimball, ‘acquire a right to the extent 
of the dedication, whether complete or partial, 
which the proprietor has made of it to the public.’ 
But the question is as to the extent of that dedica- 
tion. It is not easy to understand why the author, 
by admitting the public to the performance of his 
manuscript play, any more concedes to them the 
right to exercise their memory in getting possession 
of his play for the purpose of subsequent representa- 
tion, than he does the privilege of using writing or 
stenography for that purpose. Drone on Copyright, 
568, 569. The spectator of a play is entitled to all 
the enjoyment he can derive from its exhibition. 
He may make it afterward the subject of conversa- 
tion, of agreeable recollection, or of just criticism, 
but we cannot perceive that in paying for his ticket 
of admission he has paid for any right to reproduce 
it. The mode in which the literary property of 
another is taken possession of cannot be important. 
The rights of the author cannot be made to depend 
merely on his capacity to enforce them, or those of 
the spectator on his ability to assert them. One 
may abandon his property or may dedicate it to the 
use of the public, but while it remains his the fact 
that another is able to get possession of it in no way 
affects his rights. If the performance of a manu- 
script play is not a complete dedication to the pub- 
lic (and from the time of the decision in Macklin v. 
Richardson, Amb. 694, there is no case known to us 
which has so held), subsequent performances by 
others, whether they obtain their copies by memory 
or by stenography, are alike injurious. Cases are 
not unknown of memories so tenacious that their 
possessor could by attending one or two representa- 
tions retain the text of an entire play, and the dra- 
matic profession is one in which the faculty of mem- 
ory is highly cultivated. There is no reason why 
the exercise of this faculty should be in any way 
restrained; it is not that the spectator learns the 
whole play which entitles the author to object, it is 
the use that is sought to be made of that which is 
learned that affords just ground of complaint. 
‘Such use,’ as is remarked by Judge Marsh, ‘is as 
much an infringement of the author’s common-law 





right of property as if his manuscript had been 
feloniously taken from his possession.’ Palmer v. 
De Witt, ubi supra. * * * The lectures of an 
accomplished medical professor are of high pecu- 
niary value. They are repeated from year to year 
before different classes with only such change as 
advancing science may require, or such new illus- 
trations as experience may dictate. The student is 
not only permitted but invited to take written 
notes. He is entitled to all the instruction he can 
obtain from them, using both notes and memory to 
retain it; he may use the information he has derived 
in his practice; he may reproduce it in his own dis- 
courses, with such other information as his educa- 
tion or experience may give him, should he desire 
himself to discuss a smilar subject, but he cannot 
therefore orally deliver or publish in print the lec- 
tures of which he has been an auditor. Where per- 
sons are admitted as pupils or otherwise to hear 
public lectures it is upon the implied confidence and 
contract that they will not use any means to injure 
or take away the exclusive right of the lecturer in 
his own lectures, whether that right be to publica- 
tion in print or to oral delivery. Abernethy v. Hutch- 
inson, 3 L. J. Ch. 209; Bartlette v. Crittenden, 4 
McLean, 300. In these cases there was nothing 
wrongful in obtaining or keeping possession of the 
copies which had been permitted to be obtained; it 
was the use sought to be made of them that was re- 
strained. The implied contract of the author of an 
unprinted and uncopyrighted play with the spec- 
tator is closely analogous to that of the lecturer 
with his pupil. It is a violation of contract and 
confidence when the spectator, obtaining possession 
of a copy of the drama, whether by memory, notes, 
or stenography, undertakes to use it for publication 
in print or for another public representation. Story 
on Eq. 949, 950. The special use made by the au- 
thor for his own advantage of his play by a repre- 
sentation thereof for money is not an abandonment 
of his property or a complete dedication of it to the 
public, but is entirely consistent with an exclusive 
right to control such representation, Roberts v. 
Myers, 23 Law Reporter, 397. If the spectator de- 
sires there is no reason why he should not be per- 
mitted to take notes for any fair purpose, as, if he 
is a dramatic critic, for fair comment on the pro- 
duction which is offered to the favorable considera- 
tion of the public; if a student of dramatic litera- 
ture, for comparison with other works of its class. 
We should not be willing to admit that police 
arrangements could be allowed to interfere with 
this any more than with the taking of notes by one 
who attends a course of scientific lectures. The 
taking of notes in order to obtain copy for repre- 
sentation is a different matter; it is the use intended 
to be made that renders it proper to restrain such 
an act. The ticket of admission is a license to wit- 
ness the play, but it cannot be treated as a license 
to the spectator to represent the drama if he can by 
memory recollect it, while it is not a license so to do 
if the copy is obtained by notes or stenography. 
In whatever mode the copy is obtained, it is the use 
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of it for representation which operates to deprive 
the author of his rights.” 


——_$_—_¢———— 


RELINQUISHMENT OF 'PARENT’S RIGHT 
OF CUSTODY OF CHILD TO 
THIRD PERSON. 


L 


HE courts in recent times have gone to great 
lengths in relaxing the rule recognizing the 
father’s paramount right of custody of his infant 
child. Especially has the mother’s equal natural 
right grown in regard, and the best interests of 
the child have become the decisive test. As to 
the right of custody, as between the disagreeing 
parents, we call attention to the recent cases of 
Matter of Bort, 25 Kans. 308; 5. C., 37 Am. Rep. 
255; McKim v. McKim, 12 R. I. 462; 8. C., 34 Am. 
Rep. 694. 

But the courts have of late gone to great lengths 
in implying a consent, by the father, to a relinquish- 
ment of a more or less permanent character, in favor 
of others than the mother. We do not of course 
speak of an express relinquishment by agreement, 
nor of emancipation, nor of cases where the parent 
is morally unfit to have charge of the offspring, or 
unable properly to support them; but of course 
where the claimants stand practically equal in merit 
and ability. 

The most recent case on this subject is Verser v. 
Ford, 37 Ark. 27. An infant daughter, whose 
mother had died at its birth, was then by the 
father’s assent taken by the mother’s parents, and 
was properly cared for and supported by them until 
she was nearly three years of age, when the father 
demanded her. She was in delicate health. The 
father was of good character and sufficient means, 
but was remarried. It was held that the chancel- 
lor’s decree denying his application should be 
affirmed. The court said: ‘‘It is one of the cardi- 
nal principles of nature and of law, that as against 
strangers, the father, however poor and humble, if 
able to support the child in his own style of life, 
and of good moral character, cannot without the 
most shocking injustice be deprived of the privilege 
by any one whatever, however brilliant the advant- 
age he may offer. It is not enough to consider the 
interests of the child alone. As between the father, 
too, and the mother, or any other near relation of 
the infant, where sympathies on either side of the 
tenderest nature may be relied on with confidence, 
the father is generally to be preferred. In the great 
majority of cases, his greater ability and knowledge 
of the world renders him the fittest protector, 
although that is not the test. The preference is 
conceded to the ties of duty and affection, and at- 
tends the primary obligation of the father to main- 
tain, educate, and promote the happiness of the 
child, according to his own best judgment and the 
means within his power. Any system of jurispru- 
dence which would enable the courts, in their dis- 
cretion and with a view solely to the child’s best 





interests, to take from him that right and interfere 
with those duties, would be intolerably tyrannical, 
as well as Utopian.” But the court further said 
there are exceptional cases, ‘‘ of such urgency as to 
overcome all considerations based upon the natural 
affections and moral obligations of the father,” and 
although they concede that this child, if found with 
the father, might not be given to the grandmother, 
yet considering its sex, tender age, delicate health, 
and the ‘‘ step-mother,” they concluded to leave her 
where she was, subject to the father’s right to ap- 
ply for her when she becomes older, and to direct 
her education and have access to her; but they inti- 
mate that he ought to be more respectful to the 
grandfather. 

In Lyons v. Blenkin, Jacobs, 245, three infant 
motherless children, of tender age, had been placed 
by their father with their grandmother, who having 
supported and educated them for several years, and 
having provided amply for them by will, died, and 
the children continued for several years longer with 
their maiden aunt, who was their trustee, and con- 
tinued to educate and support them. The father 
was a Unitarian minister, with an income of about 
£400 a year, and had remarried. The aunt had also 
married. The children were 19, 14, and 12 years of 
age, respectively, had been brought up Baptists by 
the aunt, and preferred to remain with her. The 
court refused to change their custody on the father’s 
demand. The chancellor, Lord Eldon, disclaimed 
any bias on account of the dissenting tenets of the 
father, thinking probably that a Unitarian is only a 
shade more depraved than a Baptist, but put his 
decision on the ground of the father’s long consent 
and acquiescence and his inferior means. 

In The King v. Isley, 5 Ad. & Ell. 441, the father, 
on his wife’s death, induced her parents to come from 
America, at considerable expense, and take charge 
of the children, promising never to remove them, 
but providing for them himself. They were six and 
nine, respectively, delicate in health, and one of 
them was weak in intellect. The father died, leav- 
ing a provision for them by will, and appointing 
On habeas corpus, the guardians were 


guardians. 
awarded the custody. 

In Reg. v. Smith, 16 Eng. L. & Eq. 221, the father 
of a daughter five years of age, anticipating the 
mother’s death, agreed to let the mother’s brother 
have it until it was able to support itself, and agreed 
not to take it away, and to pay a monthly sum for 


its support. It was held that the father might re- 
cover the child after some months. The court merely 
said that the father ‘‘is at liberty to revoke that 
consent,” 

In Mayne v. Baldwin, 1 Halst. 454, the father had 
orally intrusted his infant daughter, aged between 
five and six years, to a stranger until she should be- 
come of age, but in two years the court ordered her 
restoration. The court said: ‘‘The care and cus- 
tody of minor children is a personal trust in the 
father, and he has no general power to dispose of 
them to another.” 

In United States v. Green, 3 Mas. 482, the father 
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being embarrassed had allowed his wife and child 
to remain with the wife’s father for some three 
years, and the mother then having died, but having 
requested her father to adopt the child, the child’s 
father had allowed it to remain with him four years 
longer. Elisha Williams moved for its restoration 
to the father, but Story, J., said, ‘it is an entire 
mistake to suppose the court is bound to deliver 
over the infant to his father,or that the latter has an 
absolute vested right in the custody,” and said that 
the interests of the infant, and its wishes, if it is of 
sufficient discretion, will be consented. No decis- 
ion however was pronounced, for the parties settled 
their differences in court. 

In People v Mercein, 3 Hill, 399, the Supreme 
Court of New York held that an agreement by a 
father relinquishing to his wife their infant child, 


was void. ‘‘Our own law has never allowed the 


exercise of such power except for some specific and 
temporary purpose,” such as apprenticeship or 


guardianship. In Matter of Murphy, 12 How. Pr. 
513, the Supreme Court, at Special Term, where the 
parents gave the child at birth to his uncle and 
aunt, and allowed it to remain with them for nine 
years, awarded it to the uncle and aunt. ‘‘ Having 
(under the verbal gift) performed a parent’s duties 
for nine years, the uncle and aunt, especially when 
in accordance with the child’s interests and inclina- 
tions, xre entitled to a parent’s rights. Those who 
have borne the cares of the child’s earlier infancy 
should enjoy the comfort of his mature years.” On 
the other hand, in Wilcow v. Wileow, 14 N. Y. 575, 
the child, when less than a year old, the mother be- 
ing feeble and the father poor, was placed with the 
father’s father, and remained there until she was 
nine years old. Then the father having died, and 
the mother having acquired ample means, the child 
was awarded tothe mother. The court said: ‘The 
fact that the child prefers her grandfather to her 
own mother and her own sister, is an argument for 
changing her home, that her affections may be re- 
stored to their natural channel,” ete. In Walden v. 
Sherburne, 13 Johns. 417, the child was born at the 
house of the mother’s father, and the mother dying, 
continued to live there for some two or three years; 
the father having occasionally visited the wife, but 
never having visited the child; the grandfather sup- 
porting it, and being affluent, while the father was 
poor, and the child being the only grandchild and 
prospective heir of the grandfather. The Supreme 
Court refused to deliver the child to the father on 
habeas corpus, entertaining little doubt that it would 
be more beneficial for the child to remain with the 
grandfather, and ‘‘leaving the father to pursue his 
remedy, if any he has, in the Court of Chancery, 
where questions of this kind more properly belong ; 
there being no actual improper restraint of the in- 
fant.” 

In Pool v. Gott, 14 Law Reporter, 269, a case be- 
fore Chief Justice Shaw, the circumstances were 
quite similar to those in Verser v. Ford, except that 
the father delayed applying for thirteen years, hav- 
ing been of pecuniary ability for eight years, and 





the child preferred to remain with the grandparents, 
The father’s delay, the chief justice said, ‘‘ furnishes 
reason for supposing that he surrendered his rights 
over the child, by a tacit understanding, if not by 
an express agreement. * * * By his own acqui- 
escence, he has allowed the affections on both sides 
to become engaged in a manner he could not but 
have anticipated, and permitted a state of things to 
arise which cannot be altered without risking the 
happiness and interest of his child. He has allowed 
the parties to go on for years in the belief that his 
rights were waived,” etc. (Here he applied too 
late; in Verser v. Ford, he applied too soon. He 
would be troubled to tell exactly when to apply, it 
seems.) In Dumain v. Gwynne, 10 Allen, 270, a 
wife having separated from her husband on account 
of his intemperance and imprisonment for felony, 
being unable to provide for her children, gave her 
daughter, aged two years, to a charitable institution, 
to be placed in some good family, for support and 
education, and agreed to give her up unreservedly. 
The husband having been discharged, and having 
acquired some property, and his character and con- 
duct having since been good, he and his wife ap- 
plied for restoration of the child. The application 
was denied. The court said: ‘‘ Without holding 
that the rights of either parent in respect to the 
children are absolutely lost, we must nevertheless 
hold that they are subject to the rights of the other 
party to the contract above mentioned, it having 
been freely and fairly made, and being a suitable 
contract for the wife to make.” The court would 
not even allow a disclosure of the whereabouts of 
the child, lest ‘‘if the former character of the father 
were made known among the present schoolmates 
and associates of the child, it might cause annoy- 
ance and injury.” (Much better to let the child and 
his associates think him a bastard !) 

In State v. Smith, 6 Greenl. 462, the father and 
mother having separated, he stipulated that she 
should keep the children, and conveyed half his 
real estate to her for their support. The children 
were all of tender age, and one a daughter. The 
court said, ‘‘it is in the sound discretion of the 
court to alter the custody of these minor children 
or not, and the father cannot claim them as matter 
of right,” and refused to restore them to the father. 

In State v. Richardson, 40 N. H. 272, the infant 
daughter had been suffered by her father without 
objection to reside with and be supported by her 
uncle for nearly ten years, the mother having died, 
and the father having remarried. There having 
been no agreement of transfer, the court held that 
the father had not waived his parental rights by 
this acquiescence, and awarded him the child on 
habeas corpus. The court declined to pass on the 
question whether a bare parol agreement wauld 
transfer the custody, but in State v. Libbey, 44 id. 
821, they held this in the negative, observing how- 
ever: ‘‘It is quite apparent that there may be cases 
where the father’s conduct is such, as by permitting, 
tacitly or by express agreement, another to assume 
and discharge for many years the duties of parent 
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to his child, with an understanding that the relation 
was to be permanent, that he could not afterward 
attempt to reclaim his child in good faith, nor with- 
out subjecting to serious hazard its interests and 
happiness. In such a case the award of the custody 
of the child would not be consistent with the exer- 
cise of a sound judicial discretion;” but they add, 
‘*the court would not be justified in withholding 
from him that custody,” on the ground of a parol 
gift or agreement for adoption, without formation 
of ties under it, or probability of jeopardizing the 
interests of the child. 


—__.___— 


CHARITABLE TRUST. 
NEW JERSEY COURT OF CHANCERY, FEBRUARY, 1882. 


HESKETH V. MURPHY.* 

A trust “to employ the annual income of the said moneys so 
invested, and from time to time to be invested for the re- 
lief of the most deserving poor of the city of Paterson 
aforesaid forever, without regard to color or sex , but no 
person who is known to be intemperate, lazy, immoral or 
undeserving, to receive any benefit from the said fund,” 
with a power of appointing and substituting trustees for 
those named, is a valid charity and will be executed. 


Bu to set aside trust for charity. 


D. C. Bolton and W. B. Gourlay, for complainant. 
H. A. Williams, for defendant. 


The CHANCELLOR. William S. Malcolm, late of 
Paterson, died in 1872. His will contained the follow- 
ing provision: 

“After the death of my said wife I hereby empower 
and direct my said trustees or trustee for the time 
being of this my will, to employ the annual income of 
the said moneys So invested, and from time to time to 
be invested, for the relief of the most deserving poor 
of the city of Paterson aforesaid forever, without re- 
gard to color or sex; but no person who is known to 
be intemperate, lazy, immoral or undeserving, to re- 
ceive any benefit from the said fund. And for the 
purpose of preserving and continuing a perpetual suc- 
cession of trustees for the purpose of carrying into 
full effect the provisions of this my will, I do hereby 
empower my said trustees or trustee for the time 
being, if any, whether retiring from the office of trustee 
or not, or if none, then I direct and hereby empower 
the proving executors or executor for the time being, 
or the administrators or administrator for the time 
being of the last surviving trustee, to substitute by any 
proper writing under his, her or their hands or hand, 
any fit person or persons in whom alone, or as the case 
may be, jointly with the surviving or continuing trus- 
tees or trustee, my trust estate shall vest or proper 
assurance be vested.’’ 

The objection made to the gift is that it is too in- 
definite, especially seeing that as it is contended no 
power of selection of the objects is conferred. The 
gift is for the relief of the most deserving poor of the 
city of Paterson, without regard to color or sex, to 
whom alone it is to be confined. A gift for the relief 
of the poor of a city generally is undoubtedly a valid 
charity. Shelf. on Mortmain, 62. And so too where 
the gift is confined to a certain class of poor persons, 
as to poor, pious persons (Nash v. Morley, 5 Beav. 177); 
or to the widuws and orphans (construed to mean poor 
widows and orphans) of a parish (Att’y-Gen. v. Comber, 
2 Sim. & Stu. 93); and the deserving poor of a town. 
Goodell vy. Association, 2 Stew. Eq. 32. ‘* Where,”’ 


*To appear in 8 Stewart. 








says Lord Hardwicke, in Att’y-Gen. v. Pearce, 2 Atk, 
87, ‘* testators have not any particular person in their 
contemplation, but leave it to the discretion of gq 
trustee to choose out the objects, though such person 
is private and each particular object may be said to be 
private, yet in the extensivenesa of the benefit accru- 
ing from them they may very properly be called public 
charities. A sum to be disposed of by A. B. and his 
executors at their discretion among poor housekeepers 
is of this kind.’’ The general principle is that courts 
of chancery uphold and administer gifts where they 
are made to particular purposes which are charitable 
within the letter and spirit uf the statute (43 Eliz., ch. 
4), or where they are made to charity generally, if 
there is a trustee with power to make them definite. 
De Camp v. Dobbins, 2 Stew. Eq. 36. In the case in 
hand the testator describes a class of persons for 
whose relief the trust is designed, and the duty of 
selection necessarily and obviously falls on the trustee. 
By the terms of the gift he is toemploy the income for 
the purpose mentioned, For want of a trustee this 
court would appoint one to execute the trust. In Bar- 
clay v. Maskelyne, 4 Jur. (N. S.) 1294, where the gift 
was for the benefit of such poor persons emigrating as 
the trustees should consider most deserving, and the 
trustees declined to act, the court directed a scheme 
for the execution of the trust. The gift in question is 
a valid charity. 


Note BY THE ReEporTER.—The following cases 
show instances of similar bequests to the poor 
which have been upheld as charities: To poor 
men decayed by misfortune or the _ visitation 
of God, Skinner’s case, Moore, 129; for the marriage 
of poor virgins, Porter’s case, 1 Co. 26; for poor dis- 
senting ministers living in any county, Waller v. 
Childs, Amb. 524; to place out apprentices and to be 
lent to decayed tradesmen, Alt’y-Gen. v. Coventry, 2 
Vern. 397; Colles’s P. C. 280; to the poor inhabitants 
of 8S., Att’'y-Gen. v. Clarke, Amb. 422; to the poor, 
Alt’'y-Gen. v. Rance, Amb. 422; Att’y-Gen. v. Pea- 
cock, Finch, 245; for the poor inhabitants of S. in the 
county of H., and of B. in the county of H., Hereford 
v. Adams, 7 Ves. 324; for the relief of the poor of S., 
Att’y-Gen. v. Wilkinson, 1 Beav. 372; to church war- 
dens to distribute amongst twelve poor people who 
had lived in the ‘parish for twelve years, ‘tin honest 
fame and opinion,’’ Atty-Gen. v. Bovill,1 Phill. 762; 
for the aid and relief of the poor citizens and inhabit- 
ants of E. “ who are heavily burthened with the fee 
farm rents of that city, and other impositions and 
tailiages,’"" Att’y-Gen. v. Exeter, 2 Russ. 45; 3 id. 395; 
to the poor inhabitants of T. R., Rogers v. Thomas, 2 
Keen, 8; to the widows and orphans of L., Alt’y-Gen. 
vy. Comber, 2 Sim. & Stu. 93; to the widows and chil- 
dren of seamen belonging to the town of L., Powell v. 
Att’y-Gen, 3 Meriv. 48; to such poor widows or credit- 
able, industrious unmarried women, upwards of forty 
years of age, residing in U. and C. having no relief 
from those places, Russell v. Kellett, 3 Sm. & Giff. 264; 
to the overseers of the poor of S., to be applied to 
their use and benefit in aid of the poor rate, Preece v. 
Howells, 2B. & Ad. 744; for the relief of the widows 
and orphans of the clergy of W., Kilvert’s Trusts, L. 
R., 12 Eq. 183; 7 Ch. App. 170; for the education of 
poor children at a school about to be erected near C., 
Society v. Price, 7 Irish Eq. 260; to the monks of 8. to 
provide clothing for the poor children attending their 
schools, Carbery v. Cox, 3 Irish Ch. 251; for building a 
house for reduced gentlewomen, Att’y-Gen. v. Power, 
1 Ball. & B. 145; Att’y-Gen. v. Tancred, 1 Eden, 10; 
for clothing such poor children as should be educated 
in the school of the nunuery of W., Id.; to the poor 
‘*‘on my little estate in S.,’’ Bristow v. Bristow, 5 Beav. 
289; among poor pious persons, male or female, old or 
infirm, as the executors see fit, not omitting large and 
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sick families if of good character, Nash v. Morley, 5 
Beav. 177; to be disposed of by A. B. and his execu- 
tors at their discretion among poor housekeepers, 
Att’y-Gen. v. Pearce, 2 Atk. 87; to faithful domestic 
servauts settled in G., Miller v. Rowan, 5 Cl. & Fin. 99. 
See Reeve v. Att’y-Gen., 3 Hare, 191; Loscombe ‘v. 
Wintringham, 13 Beay. 87; to widows or poor orphans 
of non-conformist ministers, not being at the time 
worth upwards of £100 a year, and widows being up- 
wards of fifty years of age, Att’y-Gen. v. Glegg, 1 Atk. 
356; to be yearly disposed of forever in relieving the 
distressed and poor about G. in meat, drink and cloth- 
ing, at the discretion of the executor, forever, <Att’y- 
Gen. v. Johnson, Amb. 190, note; ‘‘some donation 
out of my property to the poor of the different places 
where I have estates,’’ Price v. Canterbury, 14 Ves. 
363; in relieving such distressed persons, either the 
widows or children of poor clergymen or otherwise, 
“as my said wife shall judge most worthy and deserv- 
ing objects,’’ Waldo v. Coley, 16 Ves. 206; see Norris 
v. Thomson, 4 C. E. Gr. 308; 5id. 489; an annuity to 
three parishes of L. for the poor of the parishes and 
the residue for the use of the poor in general forever, 
Att’'y-Gen. v. Matthews, 2 Lev. 167; to trustees in 
such way as they might judge best calculated to pro- 
mote the knowledge of the Catholic Christian religion 
among the poor and ignorant inhabitants of S. and W., 
West v. Shuttleworth, 2 Myl. & K. 684; see Att’y-Gen. 
v. Marchant, L. R., 3 Eq. 424; to the vicar and church 
wardens of the parish of O. for the benefit of the poor 
of the parish of O. and the adjoining parishes, Att’y- 
Gen. v. Brandreth, 1 You. & Coll. Ch. 200; see Edin- 
burgh v. Aubrey, Amb. 236; to pay and divide the 
residue at Christmas every year forever amongst the 
aged poor of the parish, Fisk v. Att’y-Gen., L. R., 4 
Eq. 521; for the employment and support of the poor 
of the parish of R., Att’'y-Gen. v. Blizard, 21 Beav. 
233; to commissioners of emigration for the benefit of 
poor persons emigrating to certain designated colonies, 
Barclay v. Maskelyne, 4 Jur. (N. S.) 1294; to forty de- 
cayed families that are come to poverty purely by 
losses unavoidable; to forty poor widows upwards of 
fifty years of age and not worth £40; to forty poor 
maidens whose parents formerly lived well and are 
come to decay; to twenty poor boys to clothe and put 
out to apprentice, Att’y-Gen. v. Speed, West’s Ch. 491; 
to be divided equally, twice in the year, between 
twenty aged widows and spinsters of the parish of P., 
Thompson v. Corby, 27 Beay. 649; to purchase land to 
be let out to the poor at a low rent, Crafton v. Frith, 15 
Jur. 797. See Att’y-Gen. v. Leigh, 2 Ves. 389; Att’y- 
Gen. v. Whitechurch, 3 id. 141; Att’y-Gen. v. Drapers’ 
Co., 2 Beav. 508; Reeve v. Ati’y-Gen., 3 Hare, 191; for 
the relief of the poor in W., Wilkinson v. Malin, 2 Cr. 
& Jer. 636; to be distributed every Sunday after morn- 
ing service by the minister and church wardens of D. 
among 80 many poor of the parish as were most con- 
stant in attending divine service, Ashton’s Charity, 27 
Beav. 115; for the most poor and needy that be of 
good life and conversation, that should be inhabiting 
the parish of K., Campden Charities, L. R., 18 Ch. Div. 
310; for providing a proper school-house for the in- 
structing of twenty poor girls of the parish of B. in 
needle-work, reading and writing, and also for cloth- 
ing them, Johnston v. Swarm, 3 Madd. 457; also Att’y- 
Gen. v. Williams, 2 Cox’s C. C. 387; Att’y-Gen. v. 
Lepine, 2 Swanst. 181; to the incumbent of U. for pro- 
viding wine and bread for the sick poor of U., Birkett’s 
case, L. R., 9 Ch. Div. 576. See Strauss v. Goldsmid, 8 
Sim. 614; Att’y-Gen. v. Haberdasher’s Co., 1 Myl. & K. 
420; in supporting or founding free or ragged schools 
for gutter children, or for the poorest of the poor, 
Morley v. Croxon, L. R., 8 Ch. Div. 156. See School 
Board vy. Falconer, id. 571; to the incumbents of C. 
aud 8. to be divided equally amongst three poor sick 





or infirm people residing in their respective parishes, 
Williams's case, L. R., 5 Ch. Div. 735; the surplus to 
be given by testator’s executors every year to poor 
pious members of the Methodist society of G. above 
the age of fifty years, Dawson v. Small, L. R., 18 Eq. 
114; £50 for the poor of T., Kane v. Cosgrove, L. R., 
10 Irish Eq. 211; for an almshouse for aged men and 
women; for schools for poor boys and poor girls, and 
that every poor boy and girl when leaving the school 
have a “‘ Whole Duty of Man,” or some other of the 
books of devotion named; to redeem poor persons out 
of prison, Att’y-Gen. v. Bishop of Limerick, L. R., 5 
Irish Eq. 403. See Thrupp v. Collett, 26 Beav. 125; 
Att’y-Gen. v. Painter Co., 2 Cox’s C. C. 51; to set the 
poor on work and otherwise for the relief of the poor, 
in such parishes and in such manner as the trustees 
named or their survivor should think fit, so as the 
parish of S. in the city of R. should be one of them, 
Att’y-Gen. v. Ruller, Jac. 407; to trustees to pay the 
interest and dividends to the poor inhabitants of the 
parish of L. in the county of M. forever, by half-yearly 
payments, Att’y-Gen. v. Freeman, Dan. 117; 5 Price, 
425. See Att’y-Gen. v. Ward, 3 Ves. 328; to V., his 
executors, etc., desiring him to dispose of the same in 
such charities as he thought fit, recommending poor 
clergymen with large families and good characters, 
Moggridge v. Thackwell, 1 Ves. 464; 7 id. 46; bread to 
be distributed to poor persons attending divine service 
and chanting testator’s version of the Psalms [which 
could not be chanted because not authorized] Brant- 
ham v. East Burgold, 2 Ves. 388; to give a quartern 
loaf of bread to twenty persons weekly, Limbrey v. 
Gurr, 6 Madd. 151; a moiety to be laid out in buying 
corn and firing, to be given to the poor of W. about 
Christmas or New Year’s day, Att’y-Gen. v. Wisbech, 6 
Jur. 655; to buy and distribute one hundred and 
thirty-eight quarters of coals, or money to buy coals 
at 8d. per quarter amongst the poor, Yordon’s Charity, 
5 Sim. 571; for clothing and educating eight poor boys 
in E., Latmyer’s Charity, L. R., 7 Eq. 353; for the gar- 
ments of twelve poor men and twelve poor women at 
a specified price, Merchant Taylors’ Co. v. Ati’y-Gen., 
L. R., 11 Eq. 35. See Att’y-Gen. v. Wax Chandlers’ 
Co., L. R., 5Ch. App. 503; to keep a house in readiness 
for the reception of poor plague patients during their 
sickness, and for a burial place for such as are de- 
ceased, Att’y-Gen. v. Earl of Craven, 21 Beav. 392; to 
poor relations or in default of them, to poor persons 
in the county of A., Campbell v. Earl of Radnor, 1 
Bro. C. C. 271; to necessitated decayed freemen of a 
designated company, their widows and children, not 
exceeding £10 a year to any family, Ironmongers’ Co. 
v. Att’y-Gen., 10 Cl. & Fin. 908; to and for the support, 
maintenance and educatiou of the poor white citizens 
of Kent county generally, State v. Griffith, 2 Del. Ch. 
392, 421; for the education of poor children belonging 
to the county, Newson v. Starke, 46 Ga. 88 (overruling 
Beall vy. Drane, 25 id. 430); to the poor of Madison 
county, Heuser v. Harris, 42 Ill. 425; Prickett v. People, 
88 id. 115; to the education of colored children in the 
State of Indiana, Lindley’s case, 32 Ind. 367 (see Grimes 
vy. Hannon, 35 id. 198); to the county of O. in the 
State of Indiana, for colored ehildren of said county, 
Craig v. Secrist, 54 Ind. 419; for the sole relief and 
benefit of poor widows over the age of fifty years of 
irreproachable character, who have resided not under 
three years within eight miles of the town of W. and 
who have no certain income, De Bruler v. Ferguson, 54 
Ind. 549; to the commissioners of L. county for the 
use and benefit of the orphan poor, and for other des- 
titute persons of said county, Com’rs v. Rogers, 55 
Ind. 297; for educating some poor orphans of this 
county to be selected by the county court, * * * 
and to be confined to such as are not able to educate 
themselves, Moore v. Moore, 4 Dana, 354; to the suffer- 
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ing poor of the town of A., Howard v. Am. Peace 
Soc., 49 Me. 288; for the comfort, relief and welfare of 
the poor and distressed within the city and neighbor- 
hood of P.,* Deering v. Adams, 37 Me. 264; to deserv- 
ing relations and such indigent persons as they (the 
executors) may think worthy of the same, and in such 
manner as they may think proper, Drew y. Wakefield, 
54 Me. 291; to the first committee of the school society 
in the town of R. for the use and benefit of such 
families in said society in their schooling, as shall not 
exceed in the list of the town for the year the sum of 
$50, Birkard v. Scott, 39 Conn. 63; to purchase fuel to 
be given or sold at low prices, as may be deemed best by 
the trustees to such worthy and industrious persons as 
are not supported in whole or in part at the public ex- 
pense, Webb v. Neal, 5 Allen, 575; to provide and sus- 
tain a home for {respectable, destitute, aged, native- 
born American men and women, Odell v. Odell, 10 
Allen, 1; to provide groceries for the sick and infirm, 
and clothing and fuel for the helpless and needy, 
Washburn v. Sewall, 9 Metc. 280; to be applied to the 
use of the poor of Old South Church, Alt’y-Gen. v. Old 
South Society, 13 Allen, 474; to pay over to such of the 
aged and infirm native-born inhabitants of K. and 
maiden ladies who are native-born inhabitants of K., 
although they be not aged, as shall be deemed by the 
person appointed for that purpose by the town of K. 
most needy, and no part shall be paid to any person 
who is receiving support as a pauper, Fellowes v. Miner, 
119 Mass. 541; to take, receive and distribute the same 
among the poor, meritorious widows living and belong- 
ing within the limits of the First Ecclesiastical Society 
of the town of N., Sohier v. Burr, 127 Mass. 221; to 
furnish relief to all poor emigrants and travellers 
coming to 8. on their way bona fide to settle in the 
west, Chambers v. St. Louis, 29 Mo. 543; to be divided 
between two townships according! to their population, 
for the purpose of educating their poor orphan chil- 
dren and any surplus to the poor widows, Mason vy. 
Trustees, 12 C. E. Gr. 47; to testator’s brother, to be 
applied at discretion to alleviating the wants and 
sufferings of the deserving poor of M., Goodell v. 
Union Asso., 2 Stew. Eq. 32; for the relief of such in- 
digent persons residing in the township of F. as the 
trustee for the time being shall select, Shotwell v. Mott, 
2 Sandf. Ch. 46 (see Bascom v. Albertscn, 34 N. Y. 609); 
to executors to apply at their discretion $50 a year to 
the relief of the poor of S. church for a specified num- 
ber of years, McLoughlin v. McLoughlin, 30 Barb. 458; 
for the education of the children of the poor who 
shall be educated in the academy in the village of H., 
Williams vy. Williams, 8 N. Y. 525 (see Bascom v. 
Albertson, 34 id. 617); for the establishment of a free 
school or schools for the benefit of the poor of D. 
county, State v. McGowen, 2 Ired. Eq. 9. See Black v. 
Ligon, Harp. Eq. 205; after the death of B. to the 
poor of the county of B., State v. Gerard, 2 Ired. Eq. 
210; to the bishop of North Carolina in trust for the 
poor orphans of the State, and the said bishop and his 
successors to have the right to select such orphans, 
Miller v. Atkinson, 63 N. C. 537. See Jack v. Reilly, 2 
Hud. & Bro. 301; Mullanphy v. Peterson, 1 Mo. 758; a 
school for orphan children or the children of poor and 
indigent parents, “‘who, in the judgment of my trus- 
tees, are best entitled to the donation, and it is my 
wish to clothe and maintain the indigent scholars as 
well as school them,”’ Griffin v. Graham, 1 Hawks, 96; 
to establish a school in the town of Z. for the poor 
children in said town, Zanesville Manuf. Co. v. Zanes- 
ville, 9 Ohio, 203; 20 id. 483; 17 Ohio St. 352; to such 
of the poor and needy and fatherless of J. and M. 
townships as are not able to support themselves, 
Urmey v. Wooden, 1 Ohio St. 160; to a church to be 
laid out in bread annually for ten years for the poor 
of the congregation, Witman v. Lex, 17 Serg. & R. 88; 





to acity to erect a hospital for the relief of the indi- 
gent blind and lame, Philadelphia v. Elliott, 3 Rawle, 
170; to alleviate the suffering of the most prudent 
poor, but not the intemperate, in procuring food, 
clothing and other necessaries which such persons want 
iu winter, Grandom’s Estate, 6 Watts & 8. 537; for the 
distribution of good books among poor people in the 
back part of Pennsylvania, Pickering v. Shotwell, 10 
Penn. St. 23. See Alt’y-Gen. v. Stepney, 10 Ves. 22; 
Browne v. Yeall, 9 id. 406; to found a college for white 
male orphans, preference being given to orphans born in 
the city of P., Sohan v. Phila., 33 Penn. St. 9; Phila. v. 
Girard, 45 Penn. St. 9; Vidal vy. Girard, 2 How. 128; 7 
Wall. 14; tothe poor of several specified churches dur- 
ing the winter, at the discretion of the pastor or trus- 
tees, Yard’s Appeal, 64 Penn. St. 95; to apply the inter- 
est for ten years to the support of the poor of N. town- 
ship, then to keep the principal for the use of the 
county forever, Lawrence v. Leonard, 83 Peun. St. 206; 
among poor white housekeepers and roomkeepers of 
good character residing in P., Phila. v. Fox, 64 Penn. 
St. 169; to apply to the relief of the destitute in such 
manner as charity is usually distributed by the 
minister at large in the city of B., Derby v. Derby, 4 R. 
I. 414; tothe M. church, * * * forthe purchase of 
Bibles and religious tracts, and the distribution of the 
same among the destitute, Att'y-Gen. v. Jolly, 1 Rich. 
Eq. 99; 2 Strobh. Eq. 379; to found a school for 
testator’s children and their descendants, and those of 
his brothers and sisters and such of the poor children 
of the county as the trustees might select, Franklin v. 
Armfield, 2 Sneed, 305; also Paschol v. Acklin, 27 Tex. 
173; Perin v. Casey, 24 How. 465; to the city of C., for 
the use and benefit of the poor of said city, Hornberger 
v. Hornberger, 12 Heisk. 635; to the ministry and 
vestry of the parish of L., forthe use of the poorest 
inhabitants of the said parish, being honest people, 
Richmond Co. v. Tayloe, Gilm. (Va.) 336; to be ex- 
pended in the education of the scholars of poor people 
in the county of O., Clement v. Hyde, 50 Vt. 716; for 
the education and tuition of worthy indigent females, 
Dodge v. Williams, 46 Wis. 70; to erect an orphan 
asylum in or near R., * * * to be open for the re- 
ception of all orphan children in said county, and such 
other poor, neglected and destitute children as the 
managers * * * may agree to receive, Gould v. 
Taylor Orphan Asylum, 46 Wis. 106. See Russell v. 
Allen, 5 Dill. 235; to the cities of N. and B., one-half 
to each, for the education of the poor in those cities, 
McDonogh v. Murdock, 15 How. 367; $1,000 to be paid 
by my executor for the education of the freedmen of 
this nation, his best judgment and discretion t@ be ex- 
ercised in said appropriation, McAllister v. McAllister, 
46 Vt. 272. See Meeting Street Society v. Hail, 8 R. I. 
234; to V. and C., to be received and loaned out by 
three commissioners of V. and C. and applied by them 
to the education and tuition of all the pauperand poor 
children of V. and C. whose parents are not able to 
support them, Williamsv. Pearson, 38 Ala. 299; for an 
asylum for destitute orphan boys and girls at M., 
Milne v. Milne, 17 La. 46; for the benefit of the poor, 
Loring v. Marsh, 2 Cliff. 469; for the support of poor 
and old women, Gooch vy. Association, 109 Mass. 558; 
for the relief of the Jewish poor, Mayer v. Society, 2 
Brewst. 385; also Isaac v. Gompertz, Amb. 228, note; 
De Costa v. De Paz, 2 Swanst. 490, note; for tho 
benefit of needy single women and widows; for the 
education and instruction of poor and needy children 
of B., to furnish them with necessary clothing while 
attending school, Swasey v. Amer. Bible Soc., 57 Me. 
523; for the education of pious, indigent youths, 
McCord v. Ochiltree, 8 Blackf. 15; to the five monthly 
meetings of women Friends held in P., toward the 
relief of the poor members belonging thereto, Magill v. 
Brown, Brightly (Penn.), 346; a devise of lands for a 
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site for the erection of ahospital for foundlings, Ould 
vy. Washington Hospital, 1 McArth. 541; 95 U. S. 303; 
in trust for the county of A., for establishing and 
supporting a manual labor school for poor white chil- 
dren of the county, Kinnaird v. Miller, 25 Gratt. 107; 
to a lodge of Freemasons, for the good of the craft, or 
for the relief of indigent and distressed worthy 
Masons, their widows and orphans, Duke v. Fuller, 9 
N. H. 538. See Jndianapolis v. Grand Lodge, 25 Ind. 
518; Babb v. Reed, 5 Rawle, 151; Gorman v. Russell, 14 
Col. 535; Thomas v. Ellmaker, 1 Clark (Penn.), 502; 
Swift v. Beneficial Soc., 73 Penn. St. 362; Blenon’s 
Estate, Brightly (Penn.}, 338; Everett v. Carr, 59 Me. 
325; King v. Parker, 9 Cush. 71; Vander Volgen v. 
Yates, 3 Barb. Ch. 242. 

Some cases however hold similar bequests invalid on 
the ground of uncertainty, Kendall v. Granger,5 Beav. 
300; Att’y-Gen. v. Fishmongers’ Co., 2 id. 151; Ewenv. 
Barmerman, 2 Dow. & Cl. 74; Lyons v. East India Co., 
1 Moo. P. C. 175; Thompson v. Thompson, 1 Coll. 392; 
Heath v. Chapman, 2 Drew. 417; Limbrey v. Gurr, 6 
Madd. 151; Flint v. Warren, 11 Jar. 665; Beall v. 
Drane, 25 Ga. 430; Lepage v. McNamara, 5 Iowa, 124; 
Trippe v. Frazier, 4 Harr. & J. 446; Dashiell v. Att’ y- 
Gen., 5 id. 392; 6 id. 1; Wilderman v. Baltimore, 8 Md. 
551; Needles v. Martin, 38 id. 609; Goodrich’s case, 2 
Redf. 45; Gallegov. Atl’y-Gen., 3 Leigh, 450; Heiss v. 
Murphey, 40 Wis. 276; Beekman v. Bonsor, 23 N. Y. 
298; Owens v. Missionary Society, 14N. Y. 380; State 
v. Prewett, 20 Mo. 165; White v. Fisk, 22 Conn. 31; 
Literary Fund yv. Dawson, 10 Leigh, 147; Ayres v. 
Methodist Church, 3 Sandf. 351; Barnes v. Barnes, 3 
Cranch C,. C. 269; Morse v. Carpenter, 19 Vt. 613; Tay- 
lorv. Keep, 2 Bradw. 368; Janey v. Latane, 4 Leigh, 
327. 

See further, Loscombe v. 
note; Nichols y. Allen, 


Wintringham, 13 Beayv. 89, 
130 Mass. 211. 

Jonun. H. STEWART. 
—— + 


GARNISHMENT PROCESS AGAINST COUNTY. 


NEBRASKA SUPREME COURT, 


APRIL 25, 1882. 


STATE EX REL. CRAWFORD V. EBERLY. 
A county is not liable to process of garnishment. 

ROCEEDINGS for contempt for disobedience to 

mandamus. The opinion states the case. 

J. C. Crawford, for relator. 

E. F. Gray, for respondent. 

MAXWELL, J. In July, 1881, the relator applied to 
this court for a writ of mandamus to compel the de- 
fendant, as county clerk of Stanton county, to deliver 
to him a county warrant for the sum of $88, drawn in 
favor of Mary Horack, but alleged to have been 
assigned to the relator. An alternative writ was 
granted, to which the defendant filed an answer stating 
in substance that he had been garnished, as county 
clerk, in an action pending in the District Court of 
Stanton county, wherein D. Crowell was plaintiff and 
Waclaw Horack and others were defendants. 

The cause was continued from time to time until 
November, 1881, when the defendant filed a supple- 
mental answer setting forth ir substance, that on the 
16th day of November the above-named cause came on 
for trial, and the court found that there was due from 
Waclaw Horack to D. Crowell the sum of $398.80, upon 
the cause of action set forth in the petition in that 
case, and found that the warrant in question was the 
property of Waclaw Horack, and directed said de- 
fendant to deliver the same to the sheriff of said 
county, to be applied upon said judgment. A peremp- 
tory writ was awarded in this court requiring the de- 





fendant to deliver to the relator the warrant in ques- 
tion. The warrant not being delivered an order was 
entered to require the defendant to show cause why 
an attachment should not be issued against him for 
contempt. In his answer to this order he states in 
substance that after the judgment against him as 
garnishee, requiring him to deliver the warrant in 
question to the sheriff of Stanton county, he delivered 
the same to said sheriff before the peremptory writ 
was served upon him, and he now tenders the face 
value of said warrant with interest thereon if the court 
shall adjudge that he pay the same. He also states 
that he was served with notice of garnishment before 
the alternative writ of mandamus was allowed, and 
the record shows that such is the case. 

The question to be determined therefore is, is a 
county liable to process of garnishment? 

In the case of People v. Mayor of Omaha, 2 Neb. 166, 
it was held that a municipal corporation was not liable 
in such case. Mason, C. J., who delivered the opinion 
of the court, says (p. 168): ‘“The Legislature did not 
contemplate the service of garnishee process upon 
municipal corporations created exclusively for the 
purpose of goverument, ‘and hence no provision for 
service upon them.” In the case of Burnham v. Fond 
du Lae, 15 Wis. 193, a majority of the court held thata 
municipal corporation was not liable in such case. 

-aine, J., says (p. 194): ‘* The question is very similar 
in principle to that whether sheriffs or clerks of other 
courts, and other similar officers, are liable to garnish- 
ment for moneys in their possession as such officers. ” 
And in the case of Jill v. La Crosse & Mil. R. Co. 14 
Wis. 291, the majority of the court held that the 
sheriff was not liable. The following cases are very 
clear and satisfactory authorities against the liability 
of municipal corporations to garnishment. Hawthorne 
v. City of St. Louis, 11 Mo. 59; Fortune v. St. Lowis, 23 
id. 239; Mayor, etc., of Mobile v. Rowland, 26 Ala. 498; 
Mayor, etc., of Baltimore v. Root, 8 Md. 95; Erie v. 
Knapp, 29 Penn. St. 175. 

In Wales v. Muscatine, 4 Towa, 302, the court held 
that the words ‘debtor or person holding property, ”’ 
in the attachment act, extended to municipal corpora- 
tions, and that they were subject to garnishment; but 
the Legislature amended the statute so as to provide 
that *‘a municipal corporation shall not be gar- 
nished. ”’ 

In Jenks v. Osceola Township, 45 Towa, 554, it was 
held that the rule that municipal corporations shall not 
be garnished is not limited to cases where it would 
interfere with the discharge of corporate duties, but is 
universal in its application. 

In the case of Wallace v. Lawyer, 54 Ind. 501, the 
court, after an elaborate review of the authorities, 
held in substance that neither a body politic and cor- 
porate, nor its officers as such, are subject to garnish- 
ment. The opinion was delivered by Biddle, J., who 
says (p. 508): ‘All the cases we have consulted upon 
these questions seem to rest their decisions upon a 
branch of the great public principle which exempts an 
embassador, a foreign minister, chargé d’affaires, con- 
sul, member of the Legislature, or public function- 
aries, while in officegind in the public service, from 
civilarrest or other legal embarrassment at the suit of 
a private party. Without such a rule it would be 
frequently in the power of an individual to endanger 
the public interests, or even check the wheels of 
government. * * * The exemption is not given to 
the persons for a private advantage, but granted to the 
office from public necessity. ”’ 

In School-district v. Gage, 89 Mich. 484, it was held 
that a school-district is a municipal corporation and 
cannot be garnished even by its own consent, unless 
the debtor also consents. It is said, (p. 486): ‘* There 
is no force to the waiver of objection to the jurisdic- 
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tion. The exemption really belongs to the person 
whose debt is garnished, and not tothe debtor. John- 
son v. Dexter, 38 Mich. 695. The garnishee cannot 
without the debtor’s consent subject his rights to any 
unlawful burden. ”’ 

In Merwin v. City of Chicago, 45 Ill. 133, the court 
held that a municipal corporation was not liable to 
process of garnishment, no matter what may be the 
character of its indebtedness. The opinion of the 
court was delivered by Lawrence, J., who says (p. 136): 
**A municipal corporation cannot be properly turned 
into an instrument or agency for the collection of 
private debts. It exists simply for the public welfare, 
and cannot be required to consume the time of its 
officers or the money in its treasury in defending 
suits in order that one private individual may better 
collect a demand due from another. A private corpora- 
tion must assume the same duties and liabilities as 
individuals, since it is created for private purposes. 
But a municipal corporation isa part of the govern- 
ment. Its powers are held asatrust for the common 
good. It should be permitted to act only with 
reference to that object, and should not be subjected 
to duties, liabilities or expenditures merely to promote 
private interests or private convenience. ” 

In Millison v. Fish, 43 Ill. 112, in which process of 
garnishment had been served upon the officers of a 
school-district, it was held that such officers were not 
subject to garnishment. The opinion of the court was 
delivered by Walker, J., who, after citing a large 
number of cases, says: ‘“ From these cases and other 
authorities which might be cited, we may deduce the 
rule, that a person deriving his authority from the law 
to receive or hold money or property cannot be 
garnished for the same when held by him under such 
authority.’’ And the rule was adhered to in Bivins vy. 
Harper, 59 Ill. 21. 

In the case of Chicago v. Hasley, 25 Ill. 595, it is 
said: ‘*All municipal corporations are both public 
and political bodies. They are the embodiment of so 
much political poweras may be adjudged necessary. 
* * * They cannot be said to possess property liable 
to execution, in the sense an individual owns property 
so subject, for they have control of the corporate 
property only for corporate purposes, and to be used 
and disposed of to promote such purposes, and such 
only. Levying on and selling such property and re- 
moving it would work the most serious injury in any 
city.”’ See also Ripley v. Gage County, 3 Neb. 397. 

In Stillman v. Isham, 11 Conn. 123, it was held that 
public officers having money in their hands to which 
certain parties aro entitled, are not liable to the credi- 
tors of those individuals by process of foreign attach- 
ment;andin Ward v. County of Hartford, 12 Conn. 
404, it was held that a county was not liable in such 
case. 

In the caseof City of Newark v. Funk, 15 Ohio St. 
462, Funk brought an action against Brooks, the city 
marshall, and caused his salary to be garnished. The 
answer of the city admitted the indebtedness to 
Brooks, but alleged that the amount was due to him 
for salary as city marshal. The court held that the 
city was subject to garnishment The opinion of the 
court was delivered by Welch, J., who says (p. 463): 
“The 458th section of the Code provides that an action 
like this may be brought, to subject to the payment of 
a judgment, when there is not sufficient other 
property, ‘any claims’ or choses in action due or to 
become due to the judgment debtor, and all money, 
goods and effects which he may have in the hands of 
any person, body politic or corporate.”’ There is no 
discussion of the authorities nor examination of the 
principles involved in the decision. Undue prominence 
is also given to the words “any claims’ and “any 
person, ’’ etc., but the impolicy of requiring a public 





corporation, created for purposes of government, to 
spend the money raised by taxation and the time of 
its officers in expensive and vexatious litigation in 
which the corporation has no interest is not discussed. 
It is assumed that the same principles govern in- 
dividuals and public corporations. Section 532 of our 
Code is substantially a copy of section 458 of the Code 
of Ohio, but we cannot give our assent to the doctrine 
of Newark v. Funk, and so far as our examination ex- 
tends we have found no case citing it with approval. 

In the case of People v. Mayor of Omaha it is said: 
“The Legislature did not contemplate compelling this 
class of corporations to stand at the bar of the various 
courts of the State and participate in controversies 
betweeen debtors aud creditors. The public interest 
might suffer while the municipal authorities would be 
compelled to occupy their time over contests in which 
the public had no interest.’”? That language is as 
applicable to counties as to municipal corporations 
proper, and the rule that public corporations are not 
subject to garnishment applies tocounties. Wallace 
v. Lawyer, 54 Ind. 501; MeDougal v. Hennepin County, 
4 Minn. 184. 

The defendant does not seem to have called the 
attention of the District Court to the contest to which 
he was a party for the delivery of this county warrant, 
and his conduct to some extent has the appearance of 
collusion. But as he could not be garnished it was his 
duty to deliver the warrant to the party entitled to 
the possession of the same. As he has disabled him- 
self from performing this duty by delivering such 
warrant to a party not entitled to it, he is required to 
pay to the clerk of this court for the use of the relator, 
within twenty days from the time of service of notice 
of this opinion upon him, the value of such warrant 
with interest from November 16, 1881, and the ordinary 
costs of this action. 


es 


SEAT IN COTTON EXCHANGE IS PROPERTY. 


NEW YORK COURT OF APPEALS, APRIL, 1882 


POWELL V. WALDRON. 

A seat in the New York Cotton Exchange, which by the laws 
of that corporation was liable for certain debts to other 
members thereof, and was transferable to members only, 
held, to be property which would pass to the receiver in 
supplementary proceedings against the owner. 

AS ‘ION by the receiver appointed in supplementary 

proceedings for the purpose of being allowed to 
redeem collateral security which was pledged by the 
judgment debtor, to the assignor of defendants. 
The facts were these: Robbins, the judgment debtor, 
on March 5, 1875, owned a seat and certificate there- 
for in the New York Cotton Exchange, a corporation 
by the lawful by-laws of which this said seat or cer- 
tificate was made liable for cotton-contract debts due 
by said owner to other members of the Exchange, and 
which was only transferable to members or members- 
elect of said Exchange after the settlement of all 
such claims, and as the evidence thereof, owned and 
possessed a certificate of membership in said Ex- 
change, and on that date he by a written assignment, 
indorsed on the back of said certificate, and @ 
delivery thereof to the firm of Nourse & Brooks, 

transferred his said seat as collateral security for a 

loan of $250, which he then received, and for which 

he delivered to said firm a promissory note for $250. 

Previous to June 27, 1878, Nourse & Brooks failed 

and one Stotesbury was appointed assignee of the 

assets of said firm, and said note of Robbins and 
the collateral came into the said assignee’s hands 
as part of said assets. The note was paid in part 
leaving a balance due November 24, 1879, of $239.43 
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On that day the defendants paid to the assignee 
Stotesbury, the said balance due, and Stotesbury passed 
to them the note and certificate, aud executed an assign- 
ment on the back of said certificate which mentioned 
the consideration as being one dollar, nothing being 
said about the consideration being put at one dollar, 
poth Stotesbury and the defendants unquestionably 
understanding that the assignee was simply conveying 
to defendants the security in the said seat which he 
held (fol. 66). 

In April, 1879, judgment was obtained against the 
said Robbins, and the supplementary proceedings in 
question were instituted and plaintiff appointed re- 
ceiver. From a judgment of the General Term of the 
City Court of Brooklyn, affirming a judgment of the 
Special Term, this appeal was taken by defendant. 

Raphael J. Moses, Jr., for appellant. 

Archibald C. Shenstone, for respondent. 


Fincu, J. We think the right of the judgment 
debtor to a seat in the Cotton Exchange was property. 
That it had value was proved and is conceded, and 
that it could be transferred to a certain class of pur- 
chasers under prescribed rules and conditions, is also 
established. The defendants took is as collateral to 
the note of Robbins, and held it as security for that 
debt, and thereby plainly treated it as valuable prop- 
erty. Although of a character somewhat peculiar, its 
use restricted, its range of purchasers narrow, and its 
ownership clogged with conditions, it was nevertheless 
a valuable right capable of transfer and correctly de- 
cided to be property. (Hyde v. Wood, 4 Otto, 524; 
Ritterbund v. Baggett, 42 Superior Ct. 556; Grocers’ 
Bank v. Murphy, 11 Weekly Dig. 538. Jn re Ketchum, 
a bankrupt, Daily Reg. Feb. 9, 1880). It was some- 
thing more than a mere personal license or privilege, 
for it could pass from one to another of a certain class 
of persons and belong as fully to the assignee as it did 
to the assignor. 

That characteristic gave it not only value which 
might attach to a bare personal privilege, but market 
value which usually belongs only to things which are 
the subjects of sale. 

However it differed from the incorporeal rights 
earlier recognized and described, it possessed the same 
essential characteristics. 

It could be transferred from hand to hand, and all the 
time keep its inherent value and be as freely and 
fully enjoyed by the permitted purchaser as by the 
original owner. 

We should make of it an anomaly, difficult to deal 
with and to understand, if we failed to treat it as prop- 
erty. The authorities which determine it to be such 
seem to us better reasoned and more wisely considered 
than those which deny to it that character, although 
the subject of ownership, of use and of sale. 

Being property it passed to the receiver in supplemen- 
tary proceedings subject to the lien or right of the 
defendants. It bears no resemblance to the resulting 
trust referred to in Underwood v. Sutcliffe, 77 N. Y. 62, 
for that vested wholly in the creditor for whose benefit 
it was raised, and no estate or interest, legal or equit- 
able remaining in the debtor, there was nothing for 
his receiver to take. Nor does it matter that the 
creditor, by his judgment previously obtained, had 
gained some hold upon, and right to the seat con- 
sidered as property. 

If he had a double remedy it was not for the defe~ d- 
ants to dictate which he should pursue. 

There is but one claimant and no conflict of title 
* * * (The remainder of the opinion is on other 
points of no general interest.) 

‘We think no error was committed in the dispo- 
sition of the case and the judgment should be affirmed 
with costs” 





All concur except MILLER and Tracy, JJ., absent. 
Judgment affirmed . 





—_——»—_———- 


JURISDICTION OF FEDERAL COURT AS TC 
SUPPLEMENTARY PROCEEDINGS. 


SUPREME COURT OF THE UNITED STATES, 
MAY 8, 1882. 


Ex PARTE Boyp. 

The Federal Circuit Court in New York has jurisdiction to 
entertain proceedings supplementary to execution, as pro- 
vided by the New York Code of Civil Procedure against a 
debtor in a judgment in that court after a return of exe- 
cution unsatisfied, 


ge seo for writs of habeas corpus and certiorari. 
The opinion states the case. 


Roger M. Sherman, for relator. 


MATTHEWS, J. It is made to appear by this applica- 
tion that a judgment was recovered in the Circuit 
Court for the Southern District of New York in favor 
of the United States against Robert Boyd the peti- 
tioner, and Francis O’ Rourke, on which execution was 
issued and returned unsatisfied, except in the sum of 
$200, leaving due thereon $8,128.92. It was thereupon 
ordered by the court on motion of the plaintiff's at- 
torney that the matter be referred to Joseph M. Deuel, 
Esq., a commissioner of the court, *‘ to examine the 
said Robert Boyd and Francis O’Rourke, and take an- 
swers on Oath concerning their property and to reduce 
such answers and examination to writing, and also to 
examine on oath concerning such property such wit- 
nesses as may be offered by the respective parties and 
reduce such examination to writing, and report such 
answers and examination and all his proceedings under 
and by virtue of this order to this court with all con- 
venient speed, and the said Deuel is hereby appointed 
a referee in this action for the purpose aforesaid. And 
it is further ordered that the said Robert Boyd and 
Francis O’ Rourke do appear before the said referee at 
his office in the post-office building, New York city, 
on the 22d day of May, 1879, at eleven o’clock A. M., to 
answer before said referee concerning their property 
as aforesaid; and for that purpose toappear before the 
referee from time to time as he shall direct and ap- 
point.” 

The petitioner moved the court to vacate this order 
for illegality, which motion the court denied; and 
being required to submit to the examination, the peti- 
tioner refused to take an oath to testify under said 
order, whereupon on motion of the attorney for the 
United States, the Circuit Court ordered that he be 
attached and committed to the custody of the mar- 
shal as punishment for a contempt of the court in so 
refusing to be sworn. From that imprisoument the 
petitioner seeks to be discharged, and to that end 
prays for a writ of habeas corpus, and also for a writ 
of certiorari from this court to the Circuit Court, to 
bring up the record of the proceedings complained of. 

The grounds on which the right to this relief is 
predicated are set forth in his petition as follows: 

‘Your petitioner is informed and believes that pro- 
ceedings supplementary to execution wherein your 
petitioner is restrained of his liberty are not, by the 
laws of the State of New York, a remedy in common- 
law causes to reach the property of the judgment- 
debtor allowed in actions at law in the courts of the 
United States by section 916 of the Revised Statutes 
of the United States; but on the contrary, that these 
proceedings are by the laws of the State of New York 
prescribed as part of a code to abolish common-law 
causes as such, and to amalgamate and indiscriminate 
common-law causes and suits in equity, and to confer 
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upon the courts of that State indifferently in the same 
action powers in actions at law and in equity. Your 
petitioner is informed and believes that the applica- 
tion of this provision of that Code to the courts of the 
United States is not authorized by any act of Congress 
and is in conflict with the provisions of Article III, $2 
of the Constitution of the United States, which pre- 
serves and establishes the distinction between relief 
at law and in equity. Your petitioner therefore avers 
and charges that the said Circuit Court was and is 
wholly without jurisdiction in the premises, and that 
therefore all its proceedings therein are null and void.” 

The material portions of the present statutes of New 
York referred to and which were in force at the time 
of the adoption of the Revised Statutes of the United 
States, are as follows: 

“PROCEEDINGS SUPPLEMENTARY TO EXECUTION. 

“*§ 292. (1) When an execution against property of 
the judgment-debtor or of any one of the several 
debtors in the same judgment, issued to the sheriff of 
the county where he resides or has a place of business, 
* * * jis returned unsatisfied in whole or in part, the 
judgment- creditor, at any time after such return made, 
is entitled to an order from a judge of the court 
* * * requiring such judgment-debtor to appear 
and answer concerning his property before such judge 
at atime and place specified in the order, within the 
county to which the execution was issued. * * * 

*“(3) On an examination under this section either 
party may examine witnesses in his behalf, and the 
judgment-debtor may be examined in the same man- 
ner as a witness. 

* * * * * * * * * 

“(5) No person shall, on examination pursuant to 
this chapter, be excused from answering any question 
on the ground that his examination will tend to con- 
vict him of the commission of a fraud; but his answer 
shall not be used as evidence against him in any crim- 
inal proceeding or prosecution. Nor shall he be ex- 
cused from answering any question on the ground that 
he has, before the examination, executed any convey- 
ance, assignment, or transfer of his property for any 
purpose; but his answer shall not be used as evidence 
against him in any criminal proceeding or prosecution. 

“§ 295. Witnesses may be required to appear and 
testify in any proceedings under this chapter in the 
same manner as upon the trial of an issue. 

**§ 206. The party or witness may be required to at- 
tend before the judge or before a referee appointed by 
the court or judge; if before a referee, the examina- 
tion shall be taken by the referee and certified to the 
judge. All examinations and answers before a judge 
or referee under this chapter shall be on oath. 

“§ 297. The judge may order any property of the 
judgment-debtor, not exempt from execution in the 
hands either of himself or any other person, or due to 
the judgment-debtor, to be applied toward the satis- 


faction of the judgment. 
* * * * * * * * * 





**§ 298. The judge may also by order appoint areceiver 
of the property of the judgment-debtor in the same 
manner and with the like authority as if the appoint- 
ment was made by the court, according to section 244*. 
But before the appointment of such receiver the judge 
shall ascertain, if practicable, by the oath of the party 
or otherwise, whether any other supplementary pro- 
ceedings are pending against the judgment debtor, and 
if such proceedings are so pending the plaintiff therein 
shall have notice to appear before him, and shall like- 
wise have notice of all subsequent proceedings in rela- 
tion to said receivership. No more than one receiver 
of the property of a judgment debtor shall be ap- 
pointed. The judge may also, by order, forbid a trans- 
fer or other disposition of the property of the judgment 
debtor, not exempt from execution, and any interfer- 








ence therewith. Whenever the judge shall grant an 
order for the appointment of a receiver of the property 
of the judgment debtor, the same shall be filed in the 
office of the clerk of the court of the county where the 
judgment-roll inthe action * * * is filed; and the 
said clerk shall record the order in a book to be 
kept * * * a certified copy of said order 
shall be delivered to the receiver named therein, 
and he shall be vested with the property and 
effects of the judgment debtor from the time of the 
filing and recording of the order, as aforesaid. The re- 
ceiver of the judgment debtor shall be subject to the 
direction and control of the court in which the judg- 
ment was obtained upon which the proceedings are 
founded. * * * But before he shall be vested with 
any real property of such judgment debtor, a certified 
copy of said order shall also be filed and recorded in the 
office of the clerk of the county in which any real es- 
tate cf such judgment debtor, sought to be affected by 
such order, is situated, and also in the office of the 
clerk of the county ia which such judgment debtor re- 
sides. 

*§ 299. If it appear that a person or corporation, al- 
leged to have property of a judgment debtor, or in- 
debted to him, claims an interest in the property ad- 
verse to him, or denies the debt, such interest or debt 
shall be recoverable only in an action against such per- 
son or corporation by the receiver, but the judge may, 
by order, forbid a transfer or other disposition of such 
property or interest till a sufficient opportunity be 
given to the receiver to commence the action and 
prosecute the same to judgment and execution; but 
such order may be modified or dissolved by the judge 
granting the same, at any time, on such security as he 
shall direct. 

**$ 300. The judge may, in his discretion, order a 
reference to a referee agreed upon by the par- 
ties, or appointed by him, to report the evidence or 
the facts, and may, in his discretion, appoint such ref- 
eree in the first order, or at any time. 

*“§ 302. (1) If any person, party or witness, disobey 
an order of the judge or referee duly served, such per- 
son, party or witness, may be punished by the judge as 
foracontempt. (2) Andin all cases of commitment 
under this chapter * * * the person committed 
may, in case of inability to perform the act required or 
to endure the imprisonment, be discharged from im- 
prisonment, by the court or judge committing him, or 
the court in which the judgment was rendered on such 
terms as may be just.” 

Section 916 of the Revised Statutes, which repeats in 
this respect the provisions of section 6 of the act of 
June 1,\1872, *‘ to further the administration of justice,” 
is as follows: ‘The party recovering a jndgment in 
any common-law cause, in any Circuit or District Court 
shall be entitled to similar remedies upon the same, by 
execution or otherwise, to reach the property of the 
judgment debtor as are now provided in like causes by 
the laws of the State in which such court is held, or by 
any such laws hereafter enacted which may be adopted 
by general rules of such Circuit or District Court, and 
such courts may from time to time, by general rules 
adopt such State laws as may hereafter be in force in 
such State in relation to remedies upon judgments, as 
aforesaid, by execution or otherwise.” 

This provision of the Revised Statutes merely em- 
bodies and extends the principle contained in the 14th 
section of the judiciary act of 1789, 1 Stat. at Large, 81, 
which, with the subsequent legislation of Congress in 
furtherance of it, has been repeatedly the subject of 
consideration in thiscourt. Palmer v. Allen, 7 Cranch, 
550; Wayman v. Southard, 10 Wheat.,1; Bank of the 
United States v. Halstead, id 51; Boyle v. Zacharie, 
6 Peters, 654; Beers v. Haughton, 9 id. 329; Ross v. 
Duval, 13 id. 57; U. S. v. Knight, 14 id. 312; Duncan v. 
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Darst, 1 Howard, 304; McCracken v. Hayward, 2 id. 
611; Homer v. Brown, 16 id. 363. 

It is the settled doctrine of this court, as established 
and explained by these authorities, that the power of 
Congress under the Constitution, as well as that of the 
courts of the United States acting under its authority, 
extends to the adoption of the laws of the several States, 
not only as to the nature and form of writs of execu- 
tion for the enforcement of judgments, but also as to 
all proceedings thereupon. Asin Beers v. Haughton, 
supra, Where it was held to include proceedings on the 
part of the judgment debtor for his exoneration under 
insolvent laws of the state from imprisonment under a 
ca. sa., and the consequent discharge from liability of 
the special bail. 

It is contended however on behalf of the present 
petitioner, that the proceedings under which he has 
been committed to the custody of the marshal and re- 
strained of his liberty, in their origin and nature are of 
equitable jurisdiction exclusively, as distinguished 
from proceedings at common law, which, by the pro- 
hibitions of the Constitution of the United States, 
Congress cannot lawfully authorize the courts of the 
United States to administer except by bill in chancery. 

The jurisdiction of the courts of chancery in New 
York, exercised prior to the adoption of its present 
code, which authorized a discovery of assets from a 
judgment debtor in aid of an execution, was statutory. 
It was conferred and detined by secs. 38 and 39 of title 
IL, art. II., 2 Rev. Stats. of New York, 173-174. It was 
therein provided, that ‘‘ whenever an execution against 
the property of adefendant shall have been issued on a 
judgment at law, and shall have been returned unsat- 
isfied, in whole or in part, the party suing out such 
execution may file a bill in chancery against such de- 
fendant, and any other person, to compel the discovery 
of any property or thing in action belonging to the de- 
fendant, and of any property, money, or thing in action 
due to him or held in trust for him; and to prevent the 
transfer of any such property, money, or thing in ac- 
tion, or the payment or delivery thereof to the de- 
fendant, except where such trust has been created by, 
or the fund so held in trust has proceeded from, some 
person other than the defendant himself. The court 
shall have power to compel such discovery and to pre- 
vent such transfer, payment, or delivery, and to decree 
satisfaction of the sum remaining due on such judg- 
ment out of any personal property, money, or things in 
action belonging to the defendant, or held in trust for 
him, with the exception above stated, which shall be 
discovered by the proceedings in chancery, whether the 
same were originally liable to be taken in execution at 
law or not.”’ 

Itissaid in argument by Mr. B. F. Butler, in Mitchell 
v. Bunch, 2 Paige Ch. 606 (22 Amer. Dec. 671), that 
these provisions of the Revised Statutes were passed in 
affirmance of the doctrine of Hadden v. Spader, 20 
Johns. 554. That case however did not go upon any 
idea that a bill in equity would lie against a judgment 
debtor for a general discovery of assets, but merely 
upon the ground of a jurisdiction to discoverand apply 
equitable assets, specifically described; the question 
being, as it was put by Woodworth, J., ‘* whether a 
debtor, who has placed his funds in the hands of a trus- 
tee, where they cannot be reached by an execution at 
law, can put his creditor at defiance and enjoy the ben- 
efit of these funds, which ought to be appropriated to 
the payment of his debts.” 

This case was preceded by the decisions of Chancellor 
Kent in Hendricks v. Robinson, 2 Johns. Ch. 283; 
Brinkerhoff v. Brown, 4 id. 671; and McDermutt v. 
Strong, id. 687. 

In Zlendricks v. Robinson, supra, the chancellor said: 
“T have no doubt that this court can and ought to lend 
its aid whenever that aid becomes requisite to enforce 





a judgment at law, by compelling a discovery and ac- 
count, either as against the debtor or as against any 
third person who may have possessed himself of the 
debtor’s property and placed it beyond the reach of an 
execution at law. ‘The preliminary step which seems 
to be required is that the judgment creditor should 
have made an experiment at law, and bound the prop- 
erty by actually suing out execution;” citing Angell 
v. Draper, 1 Vern. 399; Lord Nottingham cited in 1 P. 
Wms. 445; Stileman v. Ashdown, 2 Atk. 476; Shirly v. 
Watt, 3 id. 200. 

In Brinkerhoff v. Brown, supra, he said that it was 
the settled rule in chancery that the plaintiffs must 
show that they have taken out execution at law and 
pursued it to every available extent against the prop- 
erty, before they can resort to that court for relief; that 
the presumption is that the court which renders judg- 
ment is competent to enforce it; that ‘“‘if he seeks aid 
as to real estate, he must show a judgment creating a 
lien upon such estate; if he seeks aid in respect to per- 
sonal estate, he must show an execution giving him a 
legal preference or lien upon the chattels.’’ The 
opinion cites the case of Taylor v. Hill, 1 Eq. Cas. Abr. 
152, pl. 15, before Lord King in 1705, where the bill hav- 
ing been filed before execution for discovery of partic- 
ular specified effects of the judgment debtor in the 
hands of a third person, a demurrer was allowed; but 
the chancellor said it would not lie against the debtor 
himself, nor against a third person to have a general 
discovery. And in McDermott v. Strong, supra, the 
chancellor said: ‘I regard the law to be clearly settled, 
that before a judgment creditor can come here for aid 
against the goods and chattels of his debtor, or against 
any equitable interest which he may have therein, he 
must first take out execution, and cause it to be levied 
or returned, so as to show thereby that his remedy at 
law fails, and that he has also acquired by that act of 
diligence a legal preference to the debtor’s interest.” 

It is quite apparent from this review of the decisions 
upon the point in New York, prior to the adoption of 
the provisions Of the Revised Statutes of that State on 
the subject, that the latter gave a much more extensive 
remedy than was supposed to exist by virtue of the cus- 
tomary jurisdiction of the chancery court, particularly 
inrequiring debtor when sought, from a judgment a 
general discovery of assets, legal and equitable, for the 
purpose of enabling the judgment creditor to apply 
them to the payment of his judgment. 

In Mitchell vy. Bunch, supra, Chancellor Walworth 
seemed to regard the jurisdiction of chancery inde- 
pendent of the statute as equally extensive, and refers 
to the case of Edgell v. Haywood,3 Atkyn, 352, decided 
by Lord Chancellor Hardwicke in 1746, as a direct au- 
thority in support of the bill in the case before him, 
and asa decision which had never been questioned; 
but the case before Lord Hardwicke was not that of a 
bill for general discovery, but fora discovery in respect 
to assets alleged to bein the hands of the co-defendant 
as executor, applicable to the payment of a legacy 
which belonged to the judgment debtor under a will, 
and which the complainant was entitled to have ap- 
propriated to the payment of his judgment, by virtue 
of the provisions of the act of 10 Geo. 2, c. 26, for the re- 
lief of insolvent debtors, under which the debtor's 
person had been discharged, as an insolvent, from lia- 
bility to be taken in execution. The right to the 
remedy in equity in that case was put distinctly upon 
the ground that the method by which the judgment 
creditor might have reached the property of his debtor 
by proceeding at law against his person, having been 
taken away by the statute, the choses in action were 
equitable assets which a court of chancery would ap- 
propriate to the benefit of his sreditors. 

Mr. Hare, in his Treatise on Discovery, ch. 5, 
sec. 3, p. 84, ed. 1876, states that “there are some 
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early cases which appear opposed to the rule which 
has been stated in the preceding sections, that 
a discovery will only be given to be used as 
evidence at a trial,” but adds that ‘‘ the oases which 
are cited in support of a jurisdiction of this nature 
seem to be chiefly bills for relief raising a different and 
substantive equity.”” He refers however to Mount- 
ford v. Taylor, 6 Ves., Jr., 788, as a case where Lord 
Eldon seems to have acted upon the doctrine of a gen- 
eral right of the creditor toa discovery, in order to 
make his judgment available, in consequence of the 
admission of its correctness by counsel. That was the 
case of a bill by judgment creditors, who had sued out 
elegits for a discovery of freehold estates, charging 
that thedefendant upon his election as a member of 
Parliament previously to the judgment gave in his 
qualification, and that if the estates composing it were 
conveyed away since, it was without consideration. 
The lord chancellor remarked on the hearing that he 
wus not quite clear that such a bill must not allege that 
at a given time the defendant was seized of given 
lands (not simply suggesting, as a fishing bill, that at 
some time or other he had some land); and that he 
conveyed those lands away fraudulently to put them 
out of the reach of this creditor. Afterward he over- 
ruled the demurrer, saying: ‘* But the bill charges that 
the defendant delivered in a schedule of the particu- 
lars of his estates, whereby he made out his qualifica- 
tion, and that he has conveyed them without consider- 
ation, as evidence that he has lands liable to execution, 
as they may be unquestionably. Upon that I think 
he must answer.” 

It thus appears that the proceeding in aid of execu- 
tion in its present form in New York, as well as that 
in which it was administered under the Revised Stat- 
utes by the Court of Chancery, was a statutory pro- 
cess, and did not form any part of that jurisdiction in 
equity, which as vested in the courts of the United 
States by the Constitution, is assumed to be inaliena- 
ble. And the remaining question therefore becomes 
not so much whether Congress may, by appropriate 
legislation, transmute an equitable into a legal proced- 
ure, as whether it can in anywise change the rules of 
pleading and procedure as to courts, either of law or 
equity, in force in England at the time of the adoption 
of the Constitution, or whether, by the adoption of 
that instrument, all progress in the modes of enforcing 
rights, both at law and in equity, was arrested and 
their forms forever fixed. To state the question is to 
auswer it. 

The conclusion will not be less clear however if we 
concede that the proceeding in question belongs histor- 
ically, as to its form, to theadministration of chancery 
courts. If we regard its nature it will be perceived 
that it is, so far as it relates merely to the discovery of 
the debtor’s assets, a collateral and auxiliary remedy. 
If the discovery results in ascertaining the existence of 
property subject to levy under execution, then the 
remedy at law is perfectly restored. Orif by lawful 
power over the person of the debtor, he may be com- 
pelled by a court of law to apply his property to the 
payment of his creditor’s claim, the satisfaction is 
complete. If onthe other hand other parties with 
adverse claims are revealed, or obstacles to the pursuit 
of the legal rights of the judgment creditors are 
brought to light, or the interests to be subjected are 
not cognizable at law, or the equities required to be 
marshalled, it may be that relief can only then be had 
in a court of equity, where_all parties can be made to 
appear, all conflicting claims adjudicated, and the com- 
plete remedy moulded to fit the circumstances of the 
case. 

But here we have nothing to do with any question 
but that of discovery. The only relief sought is knowl- 
edge of property belonging to the debtor, applicable 
either at law or in equity, to the paymeut of the cred- 





itor’s judgment. What shall be done after that knowl- 
edge has been acquired is to be determined upon the 
circumstances as they may then appear, and cannot 
now be considered. For the proceeding for discovery 
is distinct and entirely separable from the subsequent 
relief, if any shall then be sought. 

Now it is of the essence of the jurisdiction of courts 
of equity, in bills of discovery merely, that it is in aid 
of the legal right; and it is a fundamental rule, pre- 
scribed for the exercise of that jurisdiction, in the 
words of Story, Eq. Jur., § 1,495, that “‘ courts of equity 
will not entertain a bill for discovery to assist a suit in 
another court, if the latter is of itself competent to 
grant the same relief; forin such acase the proper ex- 
ercise of the jurisdiction should be left to the function- 
aries of the court where the suit is depending.”’ It fol- 
lows then that although at one time courts of equity 
would entertain bilis of discovery, in aid of execu- 
tions at law, because courts of law were not armed with 
adequate powers to execute their own process, yet the 
moment those powers were sufficiently enlarged by com- 
petent authority to accomplish the same beneficial re- 
sult, the jurisdiction in equity if it did not cease as un- 
warranted, would at least become inoperative and obso- 
lete. A billin equity to compel disclosures from a plaint- 
iff or defendant of matters of fact peculiarly within his 
knowledge, essertial to the maintenance of the legal 
rights of either in a pending suit at law would scarcely 
be resorted to unless under special circumstances, now 
when parties are competent witnesses and can be 
compelled to answer under oath all relevant interroga- 
tories properly exhibited; nor to compel the produc- 
tion of books, deeds, or other documents important as 
instruments of evidence when the court of law in 
which the suit is pending is authorized by summary 
proceedings to enforce the same right. 

But even conceding that such enlargements of the 
powers of courts of law do not deprive courts of 
equity of jurisdiction theretofore exercised, no one has 
ever supposed that they were illegitimate intrusions 
upon the exclusive domain of equity, or produced any 
confusion of boundaries between the two systems. No 
one has ever questioned the authority of Congress to 
make parties to a suit competent witnesses, or to confer 
upon courts of law power to compel the production of 
books and papers, because discovery was an ancient 
head of equitable jurisdiction. It is the very office of 
the principle of equity to supply defects in the law, 
and it is not to be regarded as anomalous that the 
technical law should in the course of its necessary de- 
velopment incorporate into its own organization im- 
provements in procedure first introduced as equitable 
remedies. It is this very capacity of parallel growth 
that constitutes and perpetuates the harmonious co- 
existence of the two departments of our jurisprudence. 
Its history furnishes many examples and illustrations 
of this tendency and of its results. 

And certainly there is nothing iu the nature of an 
examination of a judgment debtor upon the question 
as to his title to and possession of property applicable 
to the payment of a judgment against him, and of the 
fact and particulars of any disposition he may have 
made of it, which would render it inappropriate as a 
proceeding at law under the orders of the court where 
the record of the judgment remains, and from which 
the execution issues. Such examinations are familiar 
features of every system of insolvent and bankrupt 
laws, the administration of which belongs to special 
tribunals, and forms no necessary part of the jurisdic- 
tion in equity. It isa mere matter of procedure not 
involving the substance of any equitable right, and 
may be located by legislative authority to meet the re- 
quirements of judicial convenience. Whatever logical 
or historical distinctions separate the jurisdictions of 
equity and law, and with whatever effect those dis- 
tinctions may be supposed to be recognized in the 
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Constitution, we are not of opinion that the proceed- 
ing in question partakes so exclusively of the nature 
of either that it may not be authorized indifferently 
as an instrument of justice in the hands of courts of 
whatever description. 

The application for the writs of habeas corpus and 
certiorari is accordingly denied. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW — IMPAIRING CONTRACT — EX- 
EMPTING MUNICIPAL PROPERTY FROM SEIZURE FOR 
pDEBT.—Water-works owned by a city were not subject 
to execution on judgments against the city. A local 
law was enacted creating « corporation which was to 
own the water-works, and issue to the city stock toa 
certain amount which was declared not to be liable 
for the debts of the city. Held, that the provision as 
to exemption from liability for debts was not invalid 
as to existing debts as impairing the obligation of a 
contract. The water-works were not liable to execu- 
tion for judgments against the city. The legislature 
intended to change the form of the city’s ownership 
of that property into that of shares of the capital 
stock of a company, of which it was at first to be sole 
owner. These shares represented the water-works of 
the city. They represented nothing else. The city 
owned the shares, and the legislature continued in this 
property in the hands of the city as shares of stock 
the same exemption which belonged to the property 
represented by these shares. In doing this no right of 
the creditors at the time they made their contract or 
the passage of the act was impaired. No property to 
which they then had a right to look for payment of 
their debt, or as a means of enforcing their contract 
has been withdrawn from the force of its obligation. 
They are placed by this law in no worse condition 
than they were before. The cases of Green v. Biddle, 
8 Wheaton, 1; Bronson v. Kinzie, 1 How. 311; Mce- 
Cracken v. Haywood, 2 id. 608, distinguished. Decree 
of U. S. Circuit Court, Louisiana, reversed. City of 
New Orleans v. Morris. Opinion by Miller, J. 
(Decided May 1, 1882. 


DAMAGES — ON BREACH OF CONTRACT FOR SALE OF 
MACHINES.—When a party had made a sale of real 
estate, the other party to pay for it in machines at 
certain specified values and in a specified condition, in 
good repair and free from liens, and action was 
brought by the vendor of the real estate upon a breach 
of the contract on the part of the purchaser, held that 
the price fixed in the contract at which the plaintiff 
agreed to take the machines, whether the transaction 
is viewed as an exchange of property at assumed 
valuations, oras a purchase and sale for money, is not 
conclusive between the parties upon the question of 
damages recoverable fora breach. If there had been 
a total failure on the part of the defendants below to 
comply with the contract, and they had refused to 
deliver any of the machines specified, the damages to 
the plaintiff would have been the amount of money 
with which at the time of the breach he could have 
supplied himself by purchase from others with the 
same number of similar articles of equal value. If 
the market price had in the meantime advanced the 
recovery would be for more; orif it had fallen it 
would be for less than the contract price; the rule to 
measure the loss in such cases being the difference be- 
tween the contract and the market price. The same 
rule applies where the breach is partial and not total; 
and to make good the warranty as to condition,the cost 
of repairs; and as to freedom from liens, the cost of 
removing them, if that be the difference in actual 
value between the article as warranted and the article 





as delivered, is all that can be properly recovered as 
damages,unless in exceptional cases of special damage. 
Whatever that difference in the actual circumstances 
of the case is shown to be, is the true rule and measure 
of damages. Where the articles delivered are not 
what the contract calls for, asin the case of defective 
machines, the measure of the vendee’s damages is 
what it would cost to supply the deficiency without 
regard to the contract price. Benjamin v. Hillard, 23 
How. 149-167. Judgment of U. S. Cir. Ct., Nebraska, 
reversed. Marsh v. McPherson. Opinion by Mat- 
thews, J. 

[Decided April 24, 1882.] 


RAILROAD AID BONDS—CONDITIONAL SUBSCRIP- 
TION BY TOWN— BONA FIDE HOLDER — RECITALS — 
ESTOPPEL — A town having authority by statute to is- 
sue bonds in aid of a railroad, by its popular vote di- 
rected the issue of negotiable bonds in aid of the rail- 
road, and they were signed, sealed and delivered to the 
railroad company by the constituted authorities of the 
town. Such bonds contained recitals that the require- 
ments of the statute had been complied with. The 
statute did not make it obligatory on the town to im- 
pose conditions upon the performance of which its lia- 
bility should depend. 1t conferred simply the right to 
do so, leaving the town at liberty to prescribe condi- 
tions or to makean unconditional subscription. Held, 
that after the bonds had passed into the hands of bona 
fide holders for value, the town could not escape lia- 
bility by showing that conditions or some of them im- 
posed by popular vote had not been complied with 
upon the part of the railroad company. The town 
having power, under the statute, to make an uncondi- 
tional subscription, and to issue and deliver its bonds 
in advance of the construction of the road, what was 
said in Brooklyn v. Ins. Co., 99 U.S. 370, may be re- 
peated here: “It is now too late for the town to claim 
exemption, as against bona fide purchasers, upon the 
ground that the railroad company disregarded its 
promise to construct the road, or upon the ground that 
its own officers delivered the bonds in violation of 
special conditions of which the purchasers had no 
knowledge or notice, either from the statute or other- 
wise.” Judgment of U.S. Cire. Ct. N. D. Illinois, re- 
versed. American Life Insurance Co. v. Town of 
Bruce. Opinion by Harlan J. 

[Decided April 24, 1882.] 


MARYLAND COURT OF APPEALS ABSTRACT. 
JUNE 1881.* 


BANKRUPTCY — SUBSCRIPTION TO CORPORATE STOCK 
NOT FIDUCIARY DEBT.— Section 5117 of the Federal 
Revesed Statute, provides that “no debt created by 
the fraud or embezzlement of the bankrupt, or by his 
defalcation as a public officer, or while acting in any 
fiduciary character, shall be discharged by any pro- 
ceedings in bankruptcy.”’ In an action against a dis- 
charged bankrupt to recover a balance due on a 
subscription to the stock of a corporation, held, that 
there was nothing of a fiduciary relation or character 
created by the subscription more than exists in the 
ordinary relation of debtor and creditor; and certainly 
none that brought it within the meaning of the statute. 
See Chapman y. Forsyth, 2 How. 202; Neal v. Clark, 
85 U. 8.704; Cronan v. Cotting, 104 Mass. 245; Woolsey 
v. Cade, 54 Ala. 378; Hennequin v. Clews, 77 N. Y. 
427. Morrison v. Savage. Opinion by Alvey, J. 


PARTIES — ACTION BY TREASURER OF CORPORATION, 
—A. being indebted to the Baltimore and Ohio Rail- 
road Company, gave her note for the amount, payable 


*To appear in 56 Maryland Reports. 
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to B., treasurer. The note was taken by the vice- 
president of the company, when B. was not present; 
and according to the usage of the company it was 
made payable to B. because he was treasurer of the 
company. It was afterward sent to B., and held by 
him as treasurer, to receive payment thereof. Suit 
was brought on the note by the company in the name 
of B., treasurer. On objection by the defendant it 
was held, that the suit was properly brought in the 
name of B., treasurer. Van Ness vy. Forrest, 8 Cranch, 
31; Baldwin v. Bank of Newberry, 1 Wall. 234; Ford 
v. Williams, 31 How. 287; Whiteford vy. Burkmyer, 1 
Gill. 127. Hymer v. Ijams. Opinion by McGruder, J. 


PARTNERSHIP — APPROPRIATION OF FIRM FUNDS TO 
PAY PRIVATE DEBT PRESUMPTIVELY FRAUDULENT.— 
Anappropriation of partnership funds or effects by one 
partner, without the previous knowledge and consent 
of his co-partuners, to the payment of a debt which the 
creditor knew at the time was the private debt of the 
particular partner, is presumptively fraudulent. 3 
Kent Com. 42; Shirreff v. Wilks, 1 East, 48; Ex parte, 
Bonbonus, 8 Ves. 540; Rogers v. Batchelor, 12 Pet. 221; 
Livingston v. Roosevelt, 4 Johns. 251. The presump 
tion of fraud or mula fides however in respect of such 
transaction, may be rebutted by proof of authority 
given by the other partners, or of their knowledge 
and consent, or of their ratification. Williams v. 
Brimhall, 13 Gray, 462. See also, Cotzhausen v. Judd, 
43 Wis. 213; Locke v. Lewis, 124 Mass. 1. If partner- 
ship funds Or credits have been appropriated by one 
partner to the payment or settlement of his own 
private debts without the authority or consent of his 
co-partner, the separate creditor knowing or having 
sufficient reason to know that such funds or credits 
belong to the partnership, such attempted appropria- 
tion can form ne bar to an action instituted in the 
name of the partnership against the separate creditor 
for the recovery of the partnership funds or credits in 
his hands. Whether such authority or consent was 
given by the co-partner is a question for the jury. 
See Jones v. Yates, 6 B. & C. 552; Wallace v. 
Kelsall, 7 M. & W. 264; Gordon vy. Ellis. 7 Man. & 
Gr. 607; Henderson v. Wild, 2 Camp. 561; Farrar y. 
Hutchinson, 9 Ad. & El. 641; Dob v. Halsey, 16 Johns. 
34; Gram v. Cadwell, 5 Cow. 489; Evernghim v. Ens- 
worth, 7 Wend. 326; Noble v. McClintock, 2 Watts & 
Sergt. 152; Purdy v. Powers, 6 Penn. St. 492; Cotz- 
hausen vy. Judd, 43 Wis. 213; Burwell v. Springfield, 15 
Ala. 273; Hall v. McIntyre, 31 id. 552; Perry v. Butt, 
14. Geo. 699; Buck v. Mosley, 24 Miss. 170; MeNair v. 
Platt, 46 Ill. 211. Johnston v. Crichton. Opinion by 
Alvey, J. 


SUNDAY — CARRIAGE OF CATTLE ON, BY RAILROAD 
NOT VIOLATION OF LAW — CARRIER LIABLE FOR DE- 
LAY IN FORWARDING—ESTOPPEL— WHEN TIME ES- 
SENCE OF CONTRACT—DAMAGES—LONG MARKET.— 
(1) The Maryland Statute forbids all persons to ‘* work 
or to do any bodily labor on the Lord’s day, commonly 
called Sunday; ”’ and it provides that no persou shall 
command or willingly suffer any of his servants to do 
any manner of work or labor on that day — works of 
necessity and charity always excepted —and a small 
penalty is prescribed for a breach of the statute. In 
an action to recover damages for delay in transporting 
cattle which were delivered to the defendant railroad 
company,a& common carrier by a connecting line, for 
transportation, it appeared that the defendant had 
arrangements with the connecting line for the im- 
mediate transportation of cattle received on Sunday. 
Upon demurrer to the complaint, held, that the Sun- 
day statute had no application to the case; that ac- 
cording to the principles of the common law applicable 
to common carriers, the defendant having accepted 
the stock to be transported over its road in the usual 





course of transit, it at once became its duty to forward 
the same without unnecessary delay or detention: 
that its obligation was to carry according to its public 
profession, and the conveniencies at its commard, 
And if injury were sustained by reason of any neglect 
of this duty, or other wrongful act in the carrying 
and delivery of the cattle, the fact of their having 
been received to be carried or having been carried on 
Sunday could afford no excuse to the defendant, or 
exoneration from liability; that the carrying forward 
of the cattle by the defendant on Sunday was not 
illegal; it was fairly and justly a work of necessity, 
and therefore excepted from the operation of the 
statute. Johnson v. Midland R. Co., 4 Exch. 367; 
Powhatan Steamboat Co. v. Railroad Co., 24 How. 247, 
253; Carroll v. Staten Island R. Co., 58 N. Y. 126; 
Flagg v. Millbury, 4 Cush. 243. (2) That even upon 
the supposition that the plaintiffs were violating the 
law in having their cattle transported on a Sunday, 
the defendant could not avail itself of such infraction 
of the law by the plaintiffs, asa defense to an action 
for the consequences of a wrong or negligence of its 
own. Phil. Wilm. & Balt. R. Co. v. Steam Towboat 
Co., 23 How. 209; Mahoney v. Cook, 26 Penn. St. 342; 
Sutton v. Town of Wauwatosa, 29 Wis. 21; Carroll vy. 
Staten Island R. Co., 58 N. Y. 126. (3) There is a duty 
to deliver, safely and in time, but they are distinct 
obligations. The time of delivery is often a matter of 
distinct contract; but when as in this case there was 
no express contract, there was an implied obligation 
to deliver within a reasonable time; and that meant a 
time within which the carrier could deliver, using all 
reasonable exertion and taking all reasonable precau- 
tion to avoid delay. Balt. & Ohio R. Co. v. Brady, 
32 Md. 333; Smith v. Railway Co., 12 Allen, 531; 
Mynard vy. Syracuse R. Co., 71 N. Y. 180. The same 
principle, though not necessarily involved, nor ex- 
pressly decided, was recognized in Bankard v. Balt. & 
O. R. Co., 834 Md. 197. See also Parsons v. Hardy, 14 
Wend. 215; Taylor v. Great North. R. Co., L. R., 1. 
P. 385. (4) In this case it was sought to charge the 
defendant with the consequences of the delay, and the 
failure to use such degree of diligence in forwarding 
the cattle as would have secured their arrival at their 
destination in time for the cattle market of Monday. 
Held, that it was material and necessary that it should 
be shown that the defendant had knowledge, or 
from the circumstances of the case and the course 
of the trade it might have reasonably been inferred, 
that the cattle were intended for the market of that 
day. The defendant at least should have had an op- 
portunity of contemplating the special consequences of 
a breach of duty, or of making some special provision 
against incurring the liability therefor; and without 
notice this could not well have been done. Hadley v. 
Baxendale, 9 Exch. 341; Great West. R. Co. v. Red- 
mayne, L. R.,1 C. P.. 829; Horne vy. Midland R. Co., 
L. R., 8C. P. 181; Grindle v. Eastern Exp. Co., 67 Me. 
317. Philadelphia Wilmington & Baltimore Railroad 
Company, v. Lehman. Opinion by Alvey, J. 





. aa e 
CONNECTICUT SUREME COURT OF ERRORS 
ABSTRACT.* 


CONSTITUTIONAL LAW — STATUTES REGULATING DOGS 
AND COMPENSATION FOR SHEEP KILLING VALID.— A 
statute provides that damage done by dogs to sheep 
in any town, proved to the satisfaction of the select- 
men,shall be paid by such town, and that it may recover 
such damages, when paid, from the ownerof the dog, 
if a resident of the town; but if not such resident, 
that than the selectmen may institue a suit against 
the town where he resides, unless he or such town shall 





* Appearing in 48 Connecticut Reports. 
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on notice pay to the treasurer of the former town 
the amount of such damage; and that any town which 
shall be obliged to pay any such damage may recover 
the same from the owner of the dog. Held, that the 
statute was not void on'the ground that it did not 
provide for an adjudication upon the fact and 
amountofthe damage, as it is fairly implied that!if the 
matter is not settled without suit, the fact of the 
injury and the amount of the damages are to be de- 
termined in the suits for which the statute provides. 
The provision for the liability of towns in such cases 
is one of police regulation which cannot well be made 
effectual except through the agency of the towns. 
They receive the license fees which the owners of dogs 
are required to pay, and have besides a remedy over 
for what damages they pay. They have also, and 
throughout the legislation of the State have had power 
that could be used to prevent or diminish the nuisance. 
Courts should uphold the validity of statutes where 
it can be done by any reasonable interpretation, even 
though it be not the most obvious one. See Blair 
y. Forhand, 100 Mass. 140; Woolf v. Chalker, 31 Conn. 
121; Mitchell v. Williams, 27 Ind. 62; French v. Tesche- 
maker, 24 Cal. 518; People v. San Francisco R. Co., 
35 Cal. 606; Bigelow v. West Wisconsin R. Co., 27 
Wis. 478; Duncombe vy. Prindle, 12 Iowa, 1; Colwell v. 
May’s Landing W. P. Co., 4 C. FE. Green, 245; Iowa 
Homestead (Co. v. Webster County, 21 Iowa, 222; 
Roosevelt v. Godard, 52 Barb. 533; Hepburn v. Gris- 
wold, 8 Wall. 603. Town of Wilton v. Town of Weston. 
Opinion by Loomis, J. 


CONFLICT OF LAW— ACTION UNDER LAW OF AN- 
OTHER STATE-—— FORECLOSURE AND DEFICIENCY.—(1) 
A statute of the State of New York provides that 
“after a bill of foreclosure shall be filed, while the 
same is pending, and after a decree rendered thereon, 
no proceedings shall be had at law for the recovery of 
the debt secured by the mortgage or any part thereof, 
unless authorized by the Court of Chancery.” Held 
to pertain to the remedy only and not to enter into 
the contract, and therefore to have no application to 
proceedings in this State. See Scofield v. Doscher, 72 
N. Y. 491; Equitable Life Insurance Co. v. Stevens, 63 
id. 341; Suydam v. Bartle, 9 Paige, 294; Taft v. Ward, 
106 Mass. 518; Gott v. Dinsmore, 111 id. 45. At one 
time it was held that the extent of the remedy was to 
be determined by the law of the place of the contract, 
and in the case of Melan vy. Fitzjames, 1 Bos. & Pul. 
138, a suit was brought in England upon a contract 
made in France, where the defendant was not liable 
in personam but only in rem, and where no arrest 
could be made, and it was so held in England. But 
this case wassoon after overruled in England. The 
doctrine was distinctly repudiated in this State in 
Woodbridge v. Wright, 3 Conn. 523, and the contrary 
doctrine seems now everywhere well settled. Imlay 
v. Ellefsen, 2 East, 453; De la Vega v. Vianna, 1 Barn. 
& Adol. 284; Smith v. Spinolla, 2 Johns. 198; White v. 
Canfield, 7 id. 117; Sicard v. Whale, 11 id. 194; Peck vy. 
Hozier, 14 id. 346 ; Hinkley v. Marean, 3 Mason, 88; Wood 
yv. Watkinson, 17 Conn. 500. (2) Under the laws of New 
York the mortgaged property is sold after foreclosure 
and the proceeds of the sale applied on the mortgage 
debt. Held, that the defendant in an action in this 
State to recover the balance of the mortgage debt 
after a foreclosure and sale of the mortgaged property 
in New York, could not show that the real value of 
the property was greater than the amount for which it 
was sold. (3) The statute of this State, with régard to 
the application upon the mortgage debt of the value 
of the property taken by the mortgage upon a fore- 
closure, does not apply to the case of property fore- 
closed and sold under the laws of another State. The 
proceeds of the sale are all that the mortgagee receives 





under the iatter proceeding, and all that he is to be 
charged with in determining the amount to be recov- 
ered here as the balance of the mortgage debt. Belmont 
v. Cornen. Opinion by Loomis, J. 


EJECTMENT — LIABILITY OF TENANT OF DISSEISOR 
FOR MESNE PROFTS.—A disseisee who has recovered 
possession of the premises by any lawful means may 
maintain trespass for mesne profits against a party 
who has occupied the premises as a tenant of the dis- 
seisor, although he was ignorant of the disseisee’s 
claim of title and has in good faith paid rent to the 
disseisor. The disseisor cannot give to any person oc- 
cupying under or taking title from him any better 
rights than he had himself. Trespass will lie for mesne 
profits upon the fiction of law that the disseisee after 
re-entry has been in continuous possession during the 
period of the disseisin. In Holcomb v. Rawlyns, Cro. 
Eliz. 540 the court said that plaintiff by his re-entry is 
remitted to his first possession, and as if he had never 
been out of possession; and then all who occupied in 
the meantime by what title soever they come in shall 
answer unto him for their time. See also Doe v. Whit- 
comb, 8 Bingh. 46: Emerson v. Thompson, 2 Pick. 
473; Green vy. Biddle, 8 Wheat. 1; Storch v. Corr, 28 
Penn. St. 135; Bradley v. McDavid, 3 Jones (N. C.), 
128; Jackson v.Stone, 13 Johns. 448; Morgan v. Varick, 
8 Wend. 587. It is true that the principle has not had 
the unanimous support of courts in England or this 
country. In Liford’s case, 11 Coke, 51 (1615,) there is 
adictum of Lord Coke, C. J., to the effect ‘that the 
disseisee after a re-entry cannot recover in an action 
for mesne profits against the feoffee or lessee, or dis- 
seisor of the first disseisor, giving as reasons that 
“this fiction of the law, that the freehold continued 
always in the disseisee, shall not have relation to make 
him who comes in by title a wrong-doer vi et 
armis;”’ that “itis to be presumed that the feoffee 
has given consideration or recompense to the disseisor 
and that the lessee has paid rent to him or other con- 
sideration, and therefore in reason the disseisor is to 
be charged with the whole;’’ and in respect to the 
disseisor of the disseisor that the ‘‘fiction of law as 
to the action extends only to the first disseisor, and if 
the disseisee should punish the second disseisor he 
should be twice charged.”’ Lord Coke refers to 
several ancient cases in support of his opinion, ac- 
knowledging that ‘there was a great variety of opin- 
ions in the books” upon the point. See Symons v. 
Symons, Hetley, 66; Viner’s Abr. Trespass, R. 4, pl. 5; 
Bro. Abr. Trespass, pl. 35; Keilway, 1 pl. 2; see also 
Sanderson vy. Price, 1 Zabriskie, 637. In 2 Rol. Abr. 
554, Trespass per relation, the law is declared to be as 
laid down in Holcomb v. Rawlyns, supra, in Gilbert’s 
Tenures, 47, 50, and in Comyn’s Digest, Trespass, B. 
2. Buller in his Nisi Prius, 87, speaking of the doctrine 
of Liford’s case, says ‘‘it may admit of doubt, 
for there are cases to the contrary, and the reason 
of the law seems to be with them.’’ In Emerson 
v. Thompson, supra, Wild, J., says: ‘So far there- 
fore from feeling myself bound by Liford’s case 
as an authority, I am of opinion that the weight of 
authority is opposed to the decision in that case; and 
that this is the opinion also of the English courts may 
be inferred from their well known practice in relation 
to the action for mesne profits consequent to a re- 
covery in ejectment.”” Trubee v. Miller. Opinion by 
Pardee, J. 


SURETYSHIP — OBLIGORS ON REPLEVIN BOND NOT 
RELEASED BY DEFECTS IN PROCESS OR BOND.—Obligors 
in a replevin bond cannot escape liability on the 
ground of irregularities in the institution or prosecu- 
tion of the replevin suits or of technical defects in the 
bonds themselves. Rowan v. Stratton, 2 Bibb, 199; 
Nunn vy. Goodlett, 5 Eng. (Ark.) 90; Jennisons v. 
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Haire, 29 Mich. 208; Bigelow v. Cornegys, 5 Ohio St. 
256; Roderbaugh v. Cady, 1 West. L. M. (Ohio) 599; 
McDermott v. Isbell. 4 Cal. 113; Buck v. Lewis, 9 
Minn. 317: Moors v. Parker, 3 Mass. 310; Wolcott v. 
Mead, 12 Met. 517; O'Grady v. Keyes, 1 Allen, 284; 
Shaw v. Tobias, 3 N. Y. 192; Decker v. Judson, 16 id. 
339. Nichols v. Standish. Opinion{by Hovey, J. 


——>—___—— 


CORRESPONDENCE. 


THE GeorGIA CODE. 


Editor of the Albany Law Journal: 

I have been following with much interest the discus- 
sion in your columns regarding the proposed Code. 
No allusion has been made by the friends of the meas- 
ure to codification in Georgia. 

From all the sources of investigation at my com- 
mand I am warranted in saying that this State was 
the first to adopt a Code; not ** the Code” (of Proced- 
ure), but as near as may be, acomplete embodiment 
of the principles of the law. The commission was 
appointed in 1859, and the work mainly performed by 
Thomas R. R. Cobb, of whom Georgians devoutly be- 
lieve that in the double capacity of lawyer and publi- 
cist the world has not seen his superior. All law was 
his province; he was learned alike in the common and 
the civil law. To an attentive student of his work it 
seems that there was no Gordian knot, no conflict of 
authorities that was not present in his mind during 
his labors. This is the key to the work : it is an at- 
tempt to incorporate along with the statutes of the 
State the cardinal principles on each topic of the law, 
with special reference to this object—to settle by 
codification questions which by reason of variant de- 
cisions elsewhere were open, and which would inevita- 
bly have come before the courts for determination. 

The beneficent effect of this work has been two-fold: 
1. It has formulated a great body of law in intelligible 
and compact shape, and rendered it accessible to the 
people. The Code is found in the offices of business 
men and corporations, as well as of lawyers. It is dis- 
tributed by the State to the magistrates of every 
* militia district’ whose courts are always open. The 
Code belongs to the State, not tothe J. P., and the 
people consult it whenever they wish. 2. The formu- 
lation of so much law, while it has unavoidably left 
room for litigation in its application to the circum- 
stances of particular cases, has settled in advance, it 
is not extravagart to say, one hundred thousand cases 
which would have gone to the Supreme Court upon 
points on which “the authorities, like Swiss troops, 
may be found fighting on both sides.’’ Much of the 
law is thus put beyond cavil; and the lawyer who 
takes to the Supreme Court of this State a question 
covered by the Code pays damages for his pains. 

Within the limits of this communication I have not 
space to do justice to the labors of Mr. Cobb’s co- 
workers, Richard H. Clark and David Irwin. 

MAcon, GA. WALTER B. HI. 





NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Friday, 
June 30, 1882. 

Judgment affirmed with costs— Architectural Iron 
Works v. Brooklyn; Murphy v. Briggs; McMullen v. 
Rafferty; Higgins v. Healey; Hall v. Richardson; 
Poughkeepsie, Hartford & Boston Railroad Co.v. Simp- 
son; Wadsworth v. Harrison; Paulding v. Arthur; 
Thompson v. Hoffman; Bowen v. Mayor, etc., of New 
York; Atwater v. Dieraaci.— Order affirmed and 
judgment absolute for respondent on stipulation, with 


costs — Barrett v. Zacharia.—~ Judgment 








affirmed — 
People v. T'weed.— Judgment modified by requiring 
plaintiff to refund to defendant Moran the amount of 
judgment with interest, and as modified, affirmed 
without costs in this court to either party — McIntyre 
v. Sanford.— Appeal dismissed with costs — Murphy 
v. Moore; Doubleday v. Daily ; Shean v. Matthews.— 
Order affirmed with costs— The People, ex rel. Swin- 
burne, v. The Trustees of the Albany Medical College; 
Whitman v. James; The People, ex rel. Trainor, y, 
Baker; In re Rockport & Buffalo Railroad (Co., 
to use highway, etc.—— Order of General Term con- 
firming report of commissioners affirmed with costs— 
In re Lake Shore & Michigan Southern Railroad Co., to 
change the route of the New York, Lackawanna & 
Western Railroad, four cases. —— Order reversed and 
proceedings dismissed, with costs—In re New York, 
West Shore & Buffalo Railroad to acquire lands of 
Walsh and Christie. —— Motion to dismiss appeal 
granted, with ten dollars costs—Brooklyn v. Nodine. 
— Motion to advance cause denied — Cregur v. The 
Mayor, etc., of New York.—— Motion for reargument 
granted — Machin v. Lamar Jns. Co.; Machin v. Manw 
facturers’ Ins. Co.— Motion to remit return to the 
court below for amendment denied (see opinion of 
Danforth, J.) — People’s Bank of New York v. Me- 
chanics’ National Bank of Newark.—Motion to amend 
remittitur denied (see opinion of Danforth, J.)— Na- 
tional Shoe and Leather Bank v. Mechanics’ Bank of 
New York; Corn Exchange v. Same; West Side Bank v. 
Same.— Motion to dismiss appeal denied, with ten 
dollars costs — Meirs v. Metropolitan Gas Light Co.— 
Motion to correct remittitur denied — Palmer v. Deer- 
ing.—— Motion for reargument denied, with ten dollars 
costs — Whiting v. City National Bank of Rochester, In 
re Blodgett.—— Motion to amend remittitur; ordered 
that remittitur be amended so as to show the case was 
affirmed without argument, upon stipulation of at- 
torneys without this motion — Hansell vy. Godfrey.— 
Motion to amend remittitur denied on the ground that 
the questions suggested were not involved in our de- 
cision, with ten dollars costs —Chapin v. Thompson.—. 
Motion to dismiss appea]; order that appellants have 
twenty days from date to serve the printed papers re- 
quired by the rules and that the case be put upon next 
month’s calendar— Commonwealth Life Ins. Co. v. 
Bowman. 

The court adjourned to meet in the Old Capitol, in 
the city of Albany, October 9, at 10 A. M. 


NOTES. 

N Fain v. Commonwealth, 78 Ky. 183, the defendant, 
a somnambulist, had gone to sleep in a public room 
in a hotel, and on being roughly awakened by 4 
stranger, drew a pistol and killed him, imagining him- 
self in danger. The court observed: “If the prisoner 
is and has been afflicted in the manner claimed and 
knew, as he no doubt did, his propensity to do acts of 
violence when aroused from sieep, he was guilty of a 
grave breach of social duty in going to sleepin the pub- 
lic room of a hotel with a deadly weapon on his per- 
son, and merits for that reckless disregard of the safety 
of others some degree of punishment, but we know of 
no law under which he can be punished. Our law only 
punishes for overt acts done by responsible moral 
agents. Ifthe prisoner was unconscious when he killed 
the deceased, he cannot be punished for that act, and as 
the mere fact that he had the weapon on his person 
and went to sleep with it there did no injury to any 
one, he cannot be punished for that.’’ Now is a man 
who knows himself liable to violent attacks of insanity 
guilty of *‘ a grave breach of social duty ” in not incar- 

cerating himself inan insane asylum ? 
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CURRENT TOPICS. 





HE London Law Times contradicts the statement 
of a newspaper writer that ‘‘ many of our judges 
jump off the bench, mount a hack at Westminster 
hall, and subsequently play lawn tennis until it is 
time to dress for dinner.” The Times says: “Judges 
on their appointment, however young in years they 
may be, become old in their habits. Mr. Justice 
Chitty, on being made a judge, ostentatiously aban- 
doned lawn tennis. Mr. Justice North abandoned 
his morning meerschaum down Oxford street. They 
necessarily shrink into themselves. They hold lit- 
tle intercourse with the bar, and notwithstanding 
their youth the habits of age are forced upon them.” 
We must confess we should hardly like to see our 
judges skipping around at lawn tennis, looking 
cross and muttering morosely when they made in- 
effectual passes at the empty air. Still less should 
we like to see one puffing a pipe on the street like 
a‘‘dummy” engine. But there are dignified out- 
door amusements, combining health and grace, and 
affording opportunity for the reflective and calcu- 
lating faculties. We have already discoursed on 
horseback riding. Light may dawn upon a judge 
on horseback, as it did upon St. Paul. If an Eng- 
lish judge should indulge in this however he would 
yearn to follow the hounds, and would bob up and 
down in his saddle after the ungraceful orthodox 
English fashion, as if converted into a human 
churn. Chancellor Kent was very fond of driving 
with a single horse and ‘‘ buggy” and his wife 
Betsy. Chief Justice Marshall was an adept at 
quoits. We have seen one of our most eminent 
judges making a respectable figure at croquet. 
Fishing is a good amusement for judges. Daniel 
Webster rehearsed his last Bunker Hill oration to 
himself while fishing, and exclaiming, ‘‘ Venerable 
men, you have come down to us from a former gen- 
eration,” jerked a large perch into a tree. Our 
judges, like the English, ‘* hold little intercourse 
with the bar,” but it is from necessity, not from 
choice. If counsel would shorten the official inter- 
views in their speeches and briefs, there would be 
more time for social intercourse between the bar 
and the bench. We cannot say that we have no- 
ticed any disposition or tendency on the part of 
our judges to ‘‘shrink,” socially, intellectually, or 
physically. 

Inquiry has been made of us whether Mr. Fowler 
proposes to continue his valuable Observations on 
the Particular Jurisprudence of New York. Mr, 
Fowler answers this in the affirmative. The next 
paper will be on the new learning of Trusts under 
the Revised Statutes; the next on Powers; after 
that the History of Codification. Mr. Fowler also 


authorizes us to say, in answer to inquiry, that he 
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has no intention to republish the papers in a book; 
he regards them only as ‘“‘studies.” In this we 
think him too modest. A collection of these essays 
would command a very distinguished if not a very 
numerous body of readers. 


The Alabama Law Journal speaks of the case of 
MeCutcheon v. Homer, 43 Mich. 483; S. C., 38 Am. 
Rep. 212, “in which the Supreme Court of that 
State asserts the astounding doctrine, that a city is 
not liable for an injury to an individual by neglect 
to keep its streets in repair. The opinion, unfor- 
tunately, does not state how the court arrived at 
this conclusion.” This decision is founded on De- 
troit v. Blakeby, 21 Mich. 84; 8. C., 4 Am. Rep. 450, 
which is almost if not entirely unique. We agree 
with our contemporary about the doctrine. 


In Sergeant Ballantyne’s Experiences of a Barrister 
he tells the following of Mr. Broderip, a magistrate : 
“T was then in some criminal practice, and appeared 
before him for a client who was suggested to be the 
father of an infant, and about which there was an 
inquiry. Mr. Broderip very patiently heard the 
evidence, and notwithstanding my endeavors, de- 
termined the case against my client. Afterward, 
calling me to him, he was pleased to say: ‘You 
made a very good speech, and I was inclined to 
decide in your favor, but you know I am a bit of a 
naturalist, and while you were speaking I was com- 
paring the child with your client, and there could 
be no mistake, the likeness was most striking.’ 
‘Why, good heavens !’ said I, ‘my client was not 
in court. The person you saw was the attorney’s 
clerk.’ And such truly was the case.” This fur- 
nishes a striking commentary on the decision in 
State v. Smith, 54 Towa, 104; 8. C., 37 Am. Rep. 
192, that in a bastardy proceeding, the child, two 
years old, may be exhibited to the jury, and its re- 
semblance to the defendant commented on, Those 
Iowa judges must be ‘‘ naturalists.” They should 
read the cases of disputed and mistaken identity in 
Mr. Fuller’s Adventurers and Impostors, 


There ought to be some provision for summarily 
disposing of contests for office. As the law now 
stands ingenious counsel may easily protract litiga- 
tion until the term of office has expired, and the 
officer de facto has drawn his salary. Take for ex- 
ample the pending mayoralty contest in this city. 
The contestant, alleging that he was fraudulently 
‘*counted out,” brings suit for the office. Counsel 
move to ‘‘make the complaint more definite and 
certain,” or for a ‘bill of particulars.” The mo- 
tion is denied, an appeal is taken, and pending the 
appeal a stay of proceedings is granted. Before 
the motion can be worked through the Supreme 
Court and the Court of Appeals the term of office 
will probably expire; certainly before the case can 
be tried, in the ordinary course of procedure. The 
officer de facto certainly has a right to put the case 
through all its paces, and we do not blame counsel 
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for resorting to them. The fault is in the system 
that can suffer such a possible defeat of justice. Of 
course judges may deny a stay of proceedings, but 
this would be a rude exercise of discretion. In the 
particular case referred to, Justice Westbrook has 
no doubt that his decision was right, but declares 
that he has found himself overruled so frequently 
by the superior courts that he deems it unwise to 
deny astay. He has perhaps learned self-distrust 
from his experience in the O' Reilly case. 


We find some amusing and satirical remarks on 
contributory negligence in Low v. Grand Trunk Ry. 
Co., 72 Me. 313. A customs officer, searching for 
smugglers at a wharf where foreign vessels dis- 
charged, having no lantern, fell into the water 
through an opening left unguarded and unlighted 
in the wharf by the owner, and was injured. It 
was held that he could maintain an action therefor, 
and Barrows, J., said: ‘‘ Defendants’ counsel put 
the dilemma thus: ‘If the night is light enough 
to see the gangway, no railing or light is necessary 
to enable a person to avoid it, and if the night is 
too dark to allow of its being seen, then a person 
groping around in the dark and unconsciously walk- 
ing into it is guilty of such negligence as to pre- 
clude him from recovering.” * * * The ques- 
tions are not of a character to be disposed of by a 
little neat logic. * * * The jury probably 


thought that if he went as a section of a torchlight 
procession he might as well have stayed at home; 


that he was not in search of an honest man, and 
had no need of a lantern; that it would take a cor- 
don of custom-house officers, exhibiting themselves 
with lanterns, numerous enough to surround the 
vessel constantly from the time she hauled into the 
wharf till she was unloaded, to prevent the mis- 
chief, while prudently conducted observation by 
one or two watching at the right times and seasons, 
without making their presence known, would an- 
swer the same purpose. Seeing that the defend- 
ants did owe a duty to the public officer, and see- 
ing, too, how easily they might, to all appearance, 
by a little precaution, have prevented his being 
made a cripple, if the ‘ practical men’ before whom 
the case was tried made allowances for the liability 
of the human senses to deception in a dim light, 
and acquitted him of a want of ordinary care in the 
premises, we are not satisfied that the conclusion 
they reached on this question of contributory negli- 
gence, is so plainly unjustifiable as to require us to 
send the case to a new trial.” Lord Justice Bram- 
well would probably have thought the absence of 
the officer’s lantern fatal. 


In connection with Mr. Lawson’s last article on 
Opinion Evidence, 25 Alb. Law Jour. 485, our atten- 
tion has been called to the decision, published since 
Mr. Lawson wrote, of Ferguson v. Hubbell, 26 Hun, 
250, holding that opinions are admissible in evi- 
dence on the question whether a fire on farm land 
was set at a proper time. The court said: ‘‘Of 





course such testimony may be greatly shaken by a 
cross-examination which will show the facts on 
which the opinion was formed. Still the matter 
depends so much on the judgment of persons who 
have had actual experience, that we think the evi- 
dence was admissible. For if the evidence were 
strictly limited to the condition of the ground, of 
the wind, etc. (even supposing that they could be 
accurately described), yet then a jury not experi- 
enced in such things could not well determine 
whether the time was proper for the burning. It 
would be necessary further to prove what kind of 
time and circumstances were proper.” The court 
do not refer to the cases, cited by Mr. Lawson, hold- 
ing the contrary doctrine, and cite two cases in the 
Court of Appeals, one not involving the question at 
all, and the other simply holding that it is one of 
fact. 


arasicnlpentinniily 
NOTES OF CASES. 


N Hecht v. Porter, San Francisco Superior Court, 

9 Pac. C. L. Jour. 569, it was held no infringe- 
ment to use as a trade-mark for India-rubber boots 
the word ‘‘ Ironclad,” which another had previously 
adopted for leather boots. The court observed: 
‘‘The plaintiffs claim that their trade-mark ‘ Iron- 
clad’ is one that is singular with regard to boots, 
and that the word ‘ boots’ denotes a class within the 
meaning of the law, and hence that it covers every 
thing that comes under the definition of ‘ boots.’ 
Defendants say ‘boots’ are not a class, but that 
leather and rubber boots are entirely different, and 
of a different class, and no purchaser can be de- 
ceived by the defendants’ use of the word ‘TIron- 
clad’ on the leather boots. The difficulty arises in 
the definition of the word ‘class,’ What is a class? 
The word ‘class’ is not used scientifically by law 
writers. We all know what the word ‘class’ means 
when used scientifically, to-wit, in natural history. 
It is the largest enumeration in classification. We 
have ‘class,’ ‘order,’ ‘family,’ ‘tribe,’ ‘genus,’ and 
‘species;’ and ‘class’ comprehends all these. It is 
certainly not used by the law authorities in a scien- 
tific sense; it is used in a general sense. The ques- 
tion in this case is, what is aclass? Does the word 
‘boots’ denote a class ? The only authorities I have 
been able to find bearing upon what the word ‘class’ 
embraces are in Brown on the Law of Trade-marks, 
§ 66: ‘Protection will not be given unless in con- 
nection with the class of goods to which the mark 
has been applied. Vice-Chancellor Wood in 1865 
remarked that the court had taken on itself to pro- 
tect a man in the use of a trade-mark as applied to 
a particular description of article. He has no prop- 
erty in that trade-mark per se any more than a per- 
son has in any fanciful denomination which he may 
assume for his own particular use, without reference 
to his trade. If he does not carry on a trade in 
iron, but carries on a trade in linen, and stamps 4 
lion.on his linen, another person may stamp a lion 
on his iron.’ India-rubber and leather are entirely 
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different articles— of different origin. One, rub- 
ber, is of vegetable origin, and the other, leather, 
is of animal origin. Rubber is substantially of veg- 
etable origin. * * * Brown on Trade-marks, 
§ 450, cited by plaintiffs’ counsel, speaking of the 
criterion, says: ‘The classification of commerce 
must be consulted. The experimentum crucis is this: 
What does a buyer ask for? An experienced tip- 
pler may say that he is at times unable to distin- 
guish old whisky from brandy, so much are they 
alike in taste, and that that circumstance is a good 
reason why the halo of a trade-mark for one article 
should be considered broad enough to embrace the 
other. That is a question of evidence rather than 
of classifying. If the purchaser asks for brandy he 
does not wish for whisky. What does he believe 
he is getting ?’ What does he ask for? If he asks 
for something and gets what he did not ask for, and 
knows it, he would not be deceived; but if he be- 
lieve he is getting what he asked for, and is not, he 
would be deceived. Those two things constitute 
the criterion: What does a buyer ask for, and what 
does he believe he is getting ? There are numerous 
kinds of boots: Men’s boots, ladies’ boots, gaiter 
boots, rubber boots, leather boots, canvas boots, etc. 
The plaintiffs manufacture a peculiar kind of rubber 
boot, and the defendants manufacture a peculiar 
kind of leather boot, not only different in material 
but in the manner in which it is made —a heavy, 
coarse leather boot, with rivets in each of the sides. 
It is claimed and proved that in ordering goods — 
‘ironclad boots’ —confusion has arisen; defend- 
ants’ boots having been sent for plaintiffs’, and vice 
versa. The criterion as just stated is, what does 
the purchaser ask for, and what does he believe he 
is getting ? Ifa purchaser ask for ‘ironclad boots’ 
and Mr. Porter were to show him defendants’ ‘ iron- 
clad boot,’ would the purchaser be deceived — 
would he believe he was buying plaintiffs’ rubber 
‘ironclad’ boot? I think not. The only way a 
party can be deceived within the meaning of the 
law of trade-marks is when the purchaser has an 
opportunity of not only looking at the trade-mark, 
but also at the article to which it is affixed. My 
conclusions therefore are that boots do not denote 
a class; that rubber boots and leather boots belong 
to different classes; and that no one is deceived by 
defendants using the word ‘ironclad’ on their 
leather boots.” 


In Griffiths v. Earl Dudley, Q. B. Div., it has just 
been held that a workman can ‘‘contract”’ his per- 
sonal representatives ‘‘out of” the benefit of the 
Employers’ Liability Act. The Solicitors’ Journal 
says: ‘The plaintiff was the widow of a deceased 
workman, who had accepted service from the de- 
fendant on the condition that neither he nor his 
representatives would prefer any claim against the 
defendant under the statute, and it was sought on 
behalf of the widow to establish a claim against 
the defendant notwithstanding such a contract of 
service, upon no less than four grounds, First, it 





was said that there was no consideration for the 





contract; but this contention was given up in argu- 
ment, for it was clear that the employment was con- 
sideration. Secondly, it was said that public policy 
was against such a contract; but no authorities were 
cited for such a proposition, and in the absence of 
authority it was impossible to override freedom of 
contract. Thirdly, it was argued that although a 
workman might contract himself out of the act in 
case of injury, his personal representatives had a 
vested right to the benefits of the act, of which no 
contract by him could deprive them. Against this 
there was the unquestioned authority of Read v. 
Great Eastern Railway Company, L. R., 3 Q. B. 
555, in which case it was held that an action can 
only be maintained under Lord Campbell’s Act in a 
case where the deceased could have maintained an 
action if he had survived. Fourthly, the words of 
the first section were relied on as expressly restrict- 
ing freedom of contract. The first section is to the 
effect that in cases within the act, ‘the workman, 
or in case the injury results in death, the legal per- 
sonal representatives of the workman, * * * 
shall have the same right of compensation and rem- 
edies against the employer as if the workman had 
not been a workman of nor in the service of his 
employer, nor engaged in the work.’ It was at- 
tempted to show, that as the workman or his rep- 
resentatives were to have the same rights ‘as if the 
workman had not been workman,’ the express con- 
tract avoiding the effect of the act, which sprung 
from the fact of the deceased having been a work- 
man, was avoided by the effect of the act. But as 
was pointed out by one of the learned judges, the 
injury, without which the action could not have 
been brought, also sprung from the fact of the de- 
ceased having been a workman, so that the fourth 
ground failed also. No leave to appeal was asked 
for, so that no more will be heard of the case, the 
strongest or perhaps the only arguable point in 
which, that a workman cannot deprive his personal 
representatives of the benefit of the act, will not, 
of course, be available in any action for injury 
which may be brought by the workman himself.” 
We agree with the Journal that this ‘‘seems un- 
questionable.” 


On the interesting subject of reading scientific 
books on argument to the jury, we note People v. 
Wheeler, 9 Pac. C. L. Jour. 581. The district attor- 
ney, under objection, was permitted on the argu- 
ment to read to the jury extracts from Brown's 
‘‘Medical Jurisprudence of Insanity.” The book 
was not in evidence, nor was there any evidence 
that it was scientific, or of standard or recognized 
authority. Held error. The opinion reviews the 
authorities very exhaustively and critically, but does 
not cite the latest case, State v. Hoyt, 46 Conn. 330; 
S. C., 388 Am. Rep. 580, note. See 24 Alb. Law 


Jour. 284. The decision in the principal case is put 
on the omission of evidence of the character of 
the book, but the court intimated that even if the 
authoritative character of the treatise had been 
shown, it would still have been error to read from 
it. They said: 


‘¢ The expert is called to assist the 
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jury in reaching a just conclusion; his testimony is 
necessarily subject to the supervision of the jury. 
They must determine not only whether the hy- 
pothetical case on which his opinion is based is the 
case before them, as established by credible testi- 
mony, but must consider the reasons he has given 
for his opinions, and by his whole testimony test 
his credibility and the correctness of his judgment. 
Inasmuch as the circumstances on which the jury 
are to determine the weight to be given the opinion 
of an expert are more numerous and complicated 
than those by reference to which they are to decide 
on the consideration to be accorded to the state- 
ments of a witness with respect to facts and infer- 
ences involved, if any, which are within the reach 
of those possessed of no special or scientific acquire- 
ments, it follows that it is peculiarly important that 
a defendant charged with crime should be ‘con- 
fronted’ by the expert witnesses against him, and 
that they should be cross-examined in his presence. 
But where the opinions of a writer as to the pres- 
ence or absence of insanity, upon facts more or less 
analogous to those claimed by the prosecution or de- 
fense to be established in the case, are permitted to 
go to the jury, the writer is not sworn or cross-ex- 
amined at all. Such evidence is equally objection- 
able, whether introduced by the people or by the 
defendant. If held admissible, the question of in- 
sanity may be tried, not by the testimony, but upon 
excerpts from works presenting partial views of 
variant and perhaps contradictory theories. In the 
case before us, too, there was no evidence that the 
work from which the district attorney read ‘ vari- 
ous’ sections, was a standard authority in the medi- 
cal profession, or that the author was an expert.” 


In Pinney v. Cahill, Michigan Supreme Court, 
June 21, 1882, 12 N. W. Rep. 862, it was held that 
medical books may be read to a jury, not for the 
purpose of proving the fact therein stated, but to 
discredit the testimony of experts who claim to 
be familiar with them and refer to them as au- 
thority. The question was as to the cause of 
the death of a horse. The plaintiff produced 
a witness who swore that he was a veterinary 
surgeon of twenty-five years’ standing, and his 
opinion as an expert being called for, he swore 
that in his opinion the horse died from being over- 
fed when too hot, which would produce colic. On 
cross-examination he said that colic was caused by 
over-driving and feeding when the animal is too 
warm; that all works of good authority spoke of 
it, and that the ‘‘ Modern Horse Doctor, by Dr. 
Dodd,” was a work of that kind. The defendant 
then offered to show from this work of Dr. Dodd, 
where the author treats of colic, the passage follow- 
ing: ‘‘In nine cases out of ten colic is the result 
of impaired digestive organs; the food runs into 
fermentation and evolves carbonic acid gas.” This 
evidence was offered to discredit this expert in con- 
nection with his cross-examination. The plaintiff 
objected to its introduction, but the court admitted 
it. The court said: ‘The rule is acknowledged 





in this State that medical books are not admissible 
as a substantive medium of proof of the facts they 
set forth. But the matter in question was not ad- 
duced with any such view. The witness assumed 
to be a person versed in veterinary science; to be 
familiar with the best books which treat of it, and 
among others with the work of Dodd. He pro- 
fessed himself qualified to give an opinion to the 
jury from the witness stand on the ailment of the 
plaintiff's horse and its cause, and the drift of his 
opinion was to connect the defendant with that ail- 
ment. He borrowed credit for the accuracy of his 
statement on referring his learning to the books be- 
fore mentioned, and by implying that he echoed the 
standard authorities like Dodd. Under the circum- 
stances it was not improper to resort to the book, 
not to prove the facts it contained, but to disprove 
the statement of the witness and enable the jury to 
see that the book did not contain what he had 
ascribed to it. The final purpose was to disparage 
the opinion of the witness and hinder the jury from 
being imposed upon by a false light. The case is a 
clear exception to the rule which forbids the read- 
ing of books of inductive science as affirmative 
evidence of the facts treated of. Ripon v. Bittell, 
30 Wis. 614; 2 Whart. Ev., § 666.” 

——___— 
RELINQUISHMENT OF PARENT’S RIGHT 
OF CUSTODY OF CHILD TO 
THIRD PERSON. 

II. 








* Armstrong v. Stone, 9 Gratt. 102, the father died, 
and the mother being left destitute, was obliged 
to support herself, and during this period their in- 
fant daughter was left with the husband’s parents, 
at what age the case does not show. The mother 
re-married, and when the child was six years old 
demanded its restoration. The grandparents were 
aged and somewhat dependent. The mother and 
her new husband were able to support the child. 
The application was granted. The court observed: 
“The conduct of the mother in permitting the child 
to remain with the defendant whilst she herself was 
laboring for her own support, does not impair her 
right to the custody. Owing to the change in her 
condition, the interest of the child will probably be 
promoted by the custody being restored to her.” 

In Commonwealth vy. Ashton, Philadelphia Quarter 
Sessions, 8 Week. Notes of Cases, 563, the father 
brought habeas corpus for his two daughters, aged 
nine and six years, respectively. The respondent 
was the maternal grandmother, and all the parties 
had lived together ever since the birth of the elder 
child, and since the death of the mother in 1877, 
until nine months before the hearing, when the re- 
lator left the common residence, saying the children 
might remain. There was conflicting evidence as 
to the support furnished by the father, and as to a 
promise alleged to have been made by him to his 
wife to permit the children to remain with the 
grandmother. The father proposed taking the 
children to Virginia to visit his mother and sister. 
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The respondent was sixty years old, and was only 
enabled to clothe the children by the aid of friends. 
The father was of pecuniary ability and good char- 
acter, and had always kept up an intercourse with 
the children until they were concealed by the grand- 
mother, who feared their removal. The children 


preferred to remain with the grandmother. The 
court denied the application, on the ground that to 
grant it would ‘‘exchange a certainty for an uncer- 


tainty.” This certainly is a great stretch against 
the parental right. In Commonwealth v. Dougherty, 
Philadelphia Quarter Sessions, 1 Pa. Leg. Gaz. Rep. 
63, the father orally gave his motherless daughter, 
three years old, to his deceased wife’s aunt, he be- 
ing in the army. On his return from the war he 
married again, and for six years made no demand 
for the child, and visited it not oftener than once a 
year, and did not at any time contribute to its sup- 
The father was a Protestant, the wife’s fam- 
ily were Catholics. The father’s demand was re- 
fused. The court said: ‘‘If the father has 
abandoned his child he has lost all control over its 
religious as well as temporal welfare.”” To the same 
effect is Com. v. Gilkeson, Alleghany District Court, 
1 Phila. 194, where the father and mother trans- 
ferred the custody of a daughter, nine years old, to 
her uncle and aunt, by a written contract, and the 
father acquiesced in the arrangement for six years, 
the mother having died. This was affirmed by the 
Supreme Court. 

In Gardenhire v. Hinds, 1 Head, 402, a girl, eight 
years old and frail in health, had been raised prin- 
cipally by the grandmother. The father had no 
wife or home, and his means were limited. The 
grandmother had ample means and was willing to 
defray the child’s expenses. The custody was 
awarded to the grandmother. 

In Drumb v. Keen, 47 Towa, 435, the father, on 
the death of the mother, sent the son, at the age of 
three years, to the mother’s parents, in conformity 
with her request, ‘‘to raise,” and they had it some 
three years, and a mutual attachment grew up. 
The court said: ‘‘ Conceding this offer and accept- 
ance to have the force and effect of a contract, we 
are clearly of the opinion it does not import that 
the plaintiff thereby deprived himself of the right 
to the care and custody of his child for any length 
of time. It may be admitted such a contract may 
be made, but certainly it should be clear, definite, 
and certain.”” But the father’s application was de- 
nied on account of the father’s lack of means and 
of a suitable home, with leave to make another ap- 
plication. 

In Chapsky v. Wood, 26 Kans. 650, father and 
mother, being poor, orally gave the daughter at 
birth to the mother’s sister, who cared for and kept 
it five years and a half. The father having acquired 
wealth, and the mother having died, applied for the 
child. The court conceding that the father was not 
unkind nor immoral, remarked: ‘‘ Yet we can but 
think that it is developed, both by testimony and 
his appearance on the stand, that there is a cold- 
hess, a lack of energy, and a shiftlessness of dis- 


port. 








position, which would not make his personal guard- 
ianship of the child the most likely to ripen 
and develop her character fully. He seems to us 
like a man still and cold, and a warm-hearted child 
would shrink and wither under care of such a na- 
ture, rather than ripen and develop. These are 
facts that we can but notice, and they have in them 
no imputation against the father of an unkind na- 
ture or immoral life; but the facts as they impress 
us are, that the child would not really grow to its 
fullest promise under the care of such a man.” 
After remarking on the kind care the child had re- 
ceived from the sister, the court observed: ‘‘On 
the other hand, if she goes to the house of her 
father’s family, the female inmates are an aunt, just 
ripening into womanhood, and a grandmother; they 
have never seen the child; they have no affection 
for it springing from years of companionship. 
While she is a child of perhaps a favorite son or 
brother, she is also the child of a disowned 
or repudiated daughter-in-law and _ sister-in-law, 
and the appeal which the child will make nat- 
urally—and the child is one to make a strong 
appeal to any one—will always be shadowed 
and clouded by the fact that she comes from one 
who was not a favorite in that family. Human 
impulses are such that doubtless they would form 
an affection for the child—it is hardly possi- 
ble to believe otherwise; but to that deep, strong, 
patient love which springs from either motherhood 
or a patient care during years of helpless baby- 
hood, they will be strangers. They cannot have 
this; and to my mind, I am frank to say, this last 
is the controlling consideration. And these three 
considerations are those which compel us to say that 
we cannot believe it wise or prudent to take this 
child away from its present home, where it has been 
looked upon as an own child; and if we should see 
a child of ours in the same circumstances, we can- 
not believe that we should deem it wise or prudent 
to advise a change, notwithstanding the pecuniary 
advantages that might seem to be offered to it.” 
So the application was denied. The court laid 
down the following legal propositions: 

‘The father is the natural guardian and is prima 


JSacie entitled to the’ custody of his minor child. 


This right springs from two sources: One is, that he 
who brings a child, a helpless being, into life, ought 
to take care of that child until it is able to take care 
of itself; and because of this obligation to take care 
of and support this helpless being arises a recipro- 
cal right to the custody and care of the offspring 
whom he must support; and the other reason is, 
that in the law of nature the affection which 
springs from such a relation as that is stronger and 
more potent than any which springs from any other 
human relation. 

‘The second proposition of law is, that a child 
is not in any sense like a horse or any other chattel, 
subject-matter for absolute and irrevocable gift or 
contract. The father cannot, by merely giving 
away his child, release himself from the obligation 
to support it, nor be deprived of the right to its 
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custody. In this it differs from the gift of any arti- 
cle which is only property. If to-day Morris Chap- 
sky should give a horse to another party, that gift 
is for all time irrevocable, and the property never 
can be reclaimed; but he cannot by simply giving 
away his child relieve himself from the obligation 
to support that child, nor deprive himself of the 
right to its custody. * * * 

‘‘The third proposition is, that a parent’s right 
to the custody of a child is not like the right of 
property, an absolute and uncontrollable right. If 
it were, it would end this case and relieve us from 
all future difficulties. A mere right of property 
may be asserted by any man, no matter how bad, 
immoral, or unworthy he may be; but no case can 
be found in which the courts have given to the 
father who was a drunkard and a man of gross im- 
moralities, the custody of a minor child, especially 
when that child is a girl. The fact that in such 
cases the courts have always refused the father the 
custody of his child, shows that he has not an ab- 
solute and uncontrollable right thereto. 

‘*The fourth proposition is, that though the gift 
of the child be revocable, yet when the gift has 
been once made and the child has been left for years 
in the care and custody of others, who have dis- 
charged all the obligations of support and care 
which naturally rest upon the parent, then whether 
the courts will enforce the father’s right to the cus- 
tody of the child will depend mainly upon the ques- 


tion whether such custody will promote the welfare 


and interest ef such child. This distinction must 
be recognized. If, immediately after the gift, re- 
clamation is sought, and the father is not what may 
be called an unfit person by reason of immorality, 
etc., the courts will pay little attention to any mere 
speculation as to the probability of benefit to the 
child by leaving or returning it. In other words, 
they will consider that the law of nature, which 
declares the strength of a father’s love, is more to 
be considered than any mere speculation whatever 
as to the advantages which possible wealth and so- 
cial position might otherwise bestow. But on the 
other hand, when reclamation is not sought until a 
lapse of years, when new ties have been formed and 
a certain current given to the child’s life and 
thought, much attention should be paid to the 
probabilities of a benefit to the child from the 
change. It is an obvious fact, that ties of blood 
weaken, and ties of companionship strengthen, by 
lapse of time; and the prosperity and welfare of 
the child depend on the number and strength of 
these ties, as well as on the ability to do all which 
the promptings of these ties compel. 

“‘The fifth proposition is, that in questions of 
this kind three interests should be considered: The 
right. of the father must be considered; the right of 
the one who has filled the parental place for years 
should be considered. Perhaps it may not be tech- 
nically correct to speak of that as a right; and yet 
they who have for years filled the place of the 
parent, have discharged all the obligations of care 








and support, and especially when they have dis- 


charged these duties during those years of infancy 
when the burden is peculiarly heavy, when the labor 
and care are of a kind whose value cannot be ex- 
pressed in money — when all these labors have been 
performed and the child has bloomed into bright 
and happy girlhood, it is but fair and proper that 
their previous faithfulness, and the interest and 
affection which these labors have created in them, 
should be respected. Above all things, the para- 
mount consideration is, what will promote the wel- 
fare of the child ? These, I think, are about all the 
rules of law applicable to a case of this kind.” 

Mr. Schouler says (Dom. Rel. 343): ‘‘The gen- 
eral doctrine appears to us, on the whole, to be this: 
That public policy is against the permanent transfer 
of the natural rights of a parent; and that such 
contracts are not to be specifically enforced, ex- 
cept” in the cases of master and apprentice and 
legal adoption. ‘‘ American courts hold fast never- 
theless to the true interests and welfare of the child.” 
This we think a correct statement. 

See, generally, Bentley v. Terry, 59 Ga. 555; 8. 
C., 27 Am. Rep. 399; Clark v. Bayer, 32 Ohio St. 
299; S. C., 80 Am. Rep. 593; Moore v. Christian, 56 
Miss. 408; 8. C., 31 Am. Rep. 375. 


——_—____—. 


THE PROTECTION OF SOCIETY. 

OW that the hangman has done his work and the 
curtain has been rung down on the last act of the 
tragedy at the Capital; now that the people whom he 
injured have dismissed Charles J. Guiteau from life; 
now that all the knowledge and skill of experts can- 
not open his coffin and bid him come forth, it yet re- 
mains to consider what this country may urge upon 
history as justification for his taking off. Death has 
not brought him even the poor boon of oblivion. The 
unenviable notoriety which he acquired on the 2d of 
July, 1881, did not suffer with him on the scaffold. 
Controversialists will long use his grave as a breast- 
work from which to fire arguments at each other. 
Learned specialists who never knew him or saw him, 
by careful, theoretical post-mortem examinations, will 
continue to demonstrate his sanity or insanity. All 
this is nothing to him. He will make no answer to 
those who accuse or excuse him. Men e wreaked 
upon him not only their worst but their = ** What's 

done is done.”’ ’ 

Yet discussion should be invited. Every thing that 
gives light is welcome. At all hazards let us know the 
truth. If aman who was responsible for his acts has 
been executed, it is well. If a man who was not re- 
sponsible for his acts has been executed it is also well, 
in this respect at least, that the mistake being clearly 
proven there will be less dangeggof its repetition. 
England is po longer so quick to build scaffolds for her 
Bellingham’s as she was eighty years ago. This is the 
law of progress; individuals must suffer that the 
world may learn. He who more sharply defines the 
boundaries between sanity and insanity, or rather be- 
tween responsibility and irresponsibility, will not lack 
an attentive audience. 

Unfortunately it will not end here. For some years 
there has existed what may be termed a “school” 
which is called by its friends tenderly “the school of 
divine pity,’’ and by its enemies harshly ‘* the school of 
sickly sentimentalism.’”’ The members of this school 
have already found, in the condemnation of Guiteau, 
an occasion for ventilating their opinions, and they 
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will not be likely to remain silent after his execution. 
They insist that governments should treat criminals 
with great tenderness and should try the effect of 
moral suasion upon them; that when malefactors 
smite society upon the right cheek it should turn to 
them the left also. This is very beautiful and touch- 
ing. It seems to lift one toa high, moral plane from 
which he regards the groveling creatures who believe 
in the punishmont of crime with a kind of contemptu- 
ous pity, and enables him to allude to them as “ de- 
fenders of the cruel and bloody customs of barbaric 
times.”’ He appears to breathe a moral atmosphere 
too pure for the misguided beings who oppose him. 
While they are selfishly seeking their own security he 
is calmly calling attention to the fact that assassins, 
cut-throats, highwaymen and other victims of a brutal 
popular prejudice, are subject to the tenderest emo- 
tions and capable of becoming ornaments to society. 

Capital punishment receives the principal attack, 
for though lachrymose editors and journalists and 
soi-disant philanthropists and reformers often rend 
the air with indignant cries over the fact that prisons 
are not made sufliciently attractive to the unfortunate 
beings who are forced to occupy them, yet it is only in 
considering the death penalty that their emotions 
prove too strong for them and their tears become un- 
pleasantly eopious. It is therefore to capital punish- 
ment that I wish to direct attention, not however in 
order to argue the question, but to point out — what is 
generally either overlooked or forgotten—the true 
standpoint from which arguments may be made. 

It will be seen that the first question to be disposed 
of is whether capital punishment is essential to the 
protection of society. This question is to be answered 
before all others. And if it is answered in the affirma- 
tive there is nothing more to be said. Whatever the 
protection of society demands the government must 
do. If however the question is answered in the 
negative there is then room for all manner of argu- 
ments, religious and moral, to prove why the govern- 
ment ought or ought not to take the life of a human 
being. But as I have said such arguments are idle 
until it is shown that society can be adequately pro- 
tected without capital punishment. 

Yet it is this question of prime importance which 
the members of the school of “divine pity” are too 
prone to neglect. Occasionally one ,of them produces 
statistics from some insignificant region where capital 
punishment does not exist, going to show that society 
is as safe there as in countries where those who take 
life pay life. But asa general rule they feel that this 
is dangerous ground, and passing it devcte the greater 
part of their time to insisting that ‘‘the State has no 
right to commit murder.” 

Suppose that the engineer of a railroad locomotive 
has the power to throw his train from the track at will, 
and suppose that while the train is running at full 
speed, he sees on the rails a few rods before him a little 
child. What is to be done? Shall he throw the train 
from the track? But that would endanger the safety 
of the passengers. There is then only one way — hard 
and cruel though it seem. He must drive his engine 
over the child; he must mangle the little body into 
shapelessness, he must crush out innocent life, he must 
stain the locomotive with blood. 

Now after this,has been done, go to the engineer, you 
of the school of ‘*‘ divine pity,” and reason with him. 
If you can show him that he might have saved both 
the passengers and the child you may freely censure 
him. Butif without attempting to do this you tell 
him that he ought not to have killed the child, that he 
“has no right to commit murder,” that he is acting in 
accordance with the dark and bloody customs of an- 
tiquity, if you quote passages from the Bible to him 
and appeal to the moral law, he will be very likely to 





answer you according to your folly. Provided he isa 
patient man, and kind hearted enough to waste his 
time on you, he will tell you that he suffered more in 
killing the child than you can suffer in talking of it, 
but that it was his duty to protect the train, and that 
he submitted to necessity. 

This is all there is to the question of capital punish- 
ment, or at least this is the first and important part of 
that question. It is not a question of what the govern- 
ment would like to do, but of what it must do. It 
may well be that ‘ the worst use you can puta man to 
isto hang him,” if the hanging be simply a punish- 
ment to him and have no other effect; but much more 
certainly is it the best use you can make of him if his 
death brings protection to society. It may not be 
right to take the life of the most infamous malefactor 
merely as a recompense for his crimes; it is right to 
take the life of a blameless man if that is the only way 
in which society can be protected. If the killing of a 
man by the government has no tendency to prevent 
crime, the government may not be justified though he 
be the greatest of criminals; if the killing of a man 
by the government renders society safer, the govern- 
ment may be justified whether he be saint or sinner, 
sane or insane. 

lt was a beautiful custom among the Romans for the 
general, in time of battle when his army was hard 
pressed, to devote himself and the enemy to the in- 
fernal gods, and throw himself upon the hostile ranks 
to certain death. He believed that his death would 
bring victory to his companions. He sacrificed him- 
self to save his army. Yet this sacrifice voluntarily 
made by the Roman is one that the State has a right 
to demand if it is necessary to the protection of 
society. , 

When the welfare of society is concerned the wel- 
fare of the individual sinks into insignificance. His 
importance is next to nothing. The government can- 
not pause to consult his wishes. If a murderer stands 
before you with a knife dripping with the blood of 
those who are nearest and dearest to you, you un- 
doubtedly have the right to take him by the hand and 
reason with him tenderly and sympathetically concern- 
ing the error of his conduct, to cite to him passages 
from the Bible and precepts of the moral law, and then 
to pat him on the shoulder and tell him to go and sin 
no more. And if you can show that such treatment is 
the most effective way of enforcing obedience to the 
sixth commandment and is best calculated to deter 
others from committing murder and to protect the 
lives of human beings, you may rest assured that 
society will not interfere with your disposition of the 
matter. But if, on the other hand, it appears that the 
death of the murderer will have a greater tendency 
than any thing else to prevent others from imitating 
his example, you may be equally well assured that 
society will take his life though you beg for it on your 
knees and with tears. Society might be very willing 
to accommodate you in ordinary matters, but it can- 
not waste a thought upon you when its own safety is 
involved. 

Think what an atom you are in the great social 
organism. You disappear from among the living, and 
however large may have been the place which you 
occupied, the gap caused by your death is soon filled. 
Society can exist perfect 7 well without you, and it 
treats you accordingly. ‘ bserve how it disposes of 
yourproperty. It requires come of your lands for its 
own use and takes them; or it finds that your build- 
ing endangers others and tears it down. Whether or 
not it makes you compensation is immaterial. It is 
enough that it takes your property against your will to 
benefit or protect itself. Observe, again, how it deals 
with your life. War breaks out and the State prepares 
to defend itself. If the number of those who offer 
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their services is sufficient the government goes no fur- 
ther. But if there are not enough volunteers the 
government uses force. It commands you to become 
asoldier. You may insist that you are not a man of 
blood and have no taste for war. Excuses are unavail- 
ing. You are dragged into the army. You are placed 
face to face with death on the battle-field. More than 
this, if the army ie in danger and it becomes necessary 
to send out a forlorn hope or to sacrifice a portion of 
the troops for the preservation of the remainder, you 
may be among those selected and devoted to certain 
death. You are offered up for the good of the State. 
The government puts you to death not because you 
have forfeited your life or have done any wrong, but 
because your death tends to protect society. 

In taking the life of a human being, society, if it ex- 
pects to justify itself, should proceed without hatred 
and without malice. Punishment should bring no 
pleasure to him who inflicts it. It is right to pity the 
offender. But care must be taken that the heart do 
not gain the mastery of the head. Society should 
permit its action to be influenced by neither anger nor 
pity. It should determine what is essential to its 
safety, and do that and nothing more: and it should 
reach its decision in the same spirit which actuated 
Brutus when he was considering in what way Rome 
could be saved from the danger of Czsar’s power. 

“It must be by his death ; and for my part 
I know no personal cause to spurn at him, 
But for the general.”’ 

Let mein conclusion state the case in its strongest 
possible form. Suppose that this society of ours,which 
has travelled all the way up from barbarism by a path- 
way of blood and suffering, were in danger of travel- 
ling back again, and that the danger could be arerted 
in only one way —the death, by slow torture of the 
most beautiful, the most loving, the most holy human 
being who inhabits the earth. If the sacrifice were 
voluntary it would be well. If the sacrifice were not 
voluntary none the less must it be made. Every thing 
that is essential to the preservation of society must be 
performed. 


J. H. HopxKrns. 
Shannan 


FOREIGN DIVORCE. 


ILLINOIS SUPREME COURT, MAY 12, 1882. 


RotuH v. EHMAN. 

R., a subject of Wurtemberg residing in Ilinois, married in 
that State M.,asubject of France. This marriage was 
void under the laws of Wurtemberg because R. had pro- 
cured no license therefor from the King of that country. 
Thereafter R. and M. went to Wurtemberg and resided 
there. While so residing, in proceedings duly had there 
in which R. and M. both appeared, the marriage was de- 
clared void by the courts of Wurtemberg. Held, that the 
decree declaring the marriage void would be recognized 
and given effect in that State by the courts of Lllinois. 


ILL to obtain partition of an estate. The facts ap- 

pear in the opinion. 

Mutxkey, J. The record in this case shows that 
John George Roth,a subject of the kingdom of Wurt- 
emberg, came to this country and settled in Chicago 
at an early day, and there accumulated a large amount 
of property, consisting chiefly of real estate, which is 
the subject of controversy in this suit; that in 1855 he 
married in Chicago, Madelaine Moser, a native and 
subject of France, who had a short time before ac- 
companied him on a return visit from that country to 
this; that in 1856 they returned to Europe, and on 
their arrival in that country or shortly afterward, 
owing to certain difficulties and misunderstandings 
a separation took place between them, resulting 
in her returning to reside with her father in Alsace, 
France, her former domicile and residence, and in his 








establishing a new residence in Schorndorf in the 
said kingdom of Wurtemberg, where he continued to 
reside until the time of his death, which occurred on 
the 12th of July, 1876; that in 1862 his wife returned 
to this country and instituted proceedings for a 
divorce, where she was shortly afterward followed by 
her husband, and through his influence induced to 
abandon the divorce suit and return with him to 
Schorndorf,where they again resumed marital relations, 
which were continued until October, 1870, when he 
commenced legal proceedings in the proper court at 
their domicile in Wurtemberg to procure a decree of 
nullity of their marriage, on the ground that it had been 
entered into on his part in violation of the laws of 
the kingdom of Wurtemberg, of which he was at 
that time a subject; that on the 24th of April, 1875, 
the cause was brought to a final hearing, both parties 
being present and represented by their respective 
counsel, resulting in a decree declaring the marriage a 
nullity on the ground just stated; that the court in 
which the decree was rendered had jurisdiction both 
of the parties and the subject-matter of the suit, and 
under the laws of Wurtemberg had full power and 
competent authority to enter the decree; that on the 
9th of September following, in consideration of $8,000 
in U.S. bonds paid to her by Roth, Madelaine, his 
former wife, released to him all her interests whatever 
they might be in the property in controversy; that on 
the 27th of November following, Roth contracted a 
second marriage with Amelia Staehle, who now claims 
the estate in controversy; that after the marriage of 
Amelia and Roth, on the 28th of March, 1874, they 
entered into an agreement known to the laws of Wurt- 
emberg as a ** marriage and inheritance contract,” by 
which it was provided they were to hold the property 
belonging to them respectively during their joint lives, 
as common property with the right of survivorship to 
the longer liver, subject to the payment of their debts, 
the education and marriage portion of their children 
and to the payment by herin he event she survived 
him of certain legacies to his relations amounting al- 
together to 80,000 florins, which contract was duly ap- 
proved and confirmed by the proper court of that 
country. That immediately before his death, and 
with a view of enabling his wife to carry out the con- 
tract just mentioned, Roth conveyed, or attempted to 
convey, the property in controversy to her brother 
Albert Staehle, but that whatever interest passed by 
it was subsequently re-conveyed by him to Amelia; 
that after Roth’s death on the 25th of September, 
1876, Madelaine visited Schorndorf, and while there 
spent much of her time with Amelia, and accepted 
from her various presents, etc. ; that on the 26th of the 
same month, Madelaine, in consideration of ten thou- 
sand marks, released to Amelia all claims to and upon 
her late husband’s estate, and on the 3d of October 
following, executed to her a deed to the property in 
controversy; that Roth at the time of his death left 
no child or children, or descendants thereof. 

Under these circumstances, in 1878, the present bill 
was filed by Madelaine in the Superior Court of Cook 
county, against Amelia and the heirs at law of Roth, 
in and by which she claims that the marriage between 
her and Roth was a legal and valid marriage; that the 
decree of the Wurtemberg court and all the proceed- 
ings upon which is is based were and are null and void, 
and that she is therefore the lawful widow and heir of 
her said husband, and as such entitled toa partition and 
division of his estate under the statute. Amelia ans- 
wered the bill, and also filed a cross-bill setting up the 
facts above recited, and relying on them to establish her 
right as the survivor and lawful widow of Roth to 
the property in dispute. A cross-bill was also filed by 
the heirs of Roth, setting up their rights in the 
premises. The court found the equities with Amelia 
upon her cross-bill, and entered a decree dismissing 
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the original bill and directing the heirs of Roth to be 
paid the amount due them under the “‘ marriage and 
inheritance contract.’’ The decree has been performed 
as to the heirs of Roth, and Madelaine Roth alone 
brings the case by appeal to this court for review. 

In the view we take of this case we do not deem it 
necessary to follow counsel in the wide range their ex- 
haustive and elaborate arguments have taken; but 
shal) confine ourselves to one or two of the topics dis- 
cussed in the briefs which we regard as conclusive of 
the controversy, whatever may be our views with re- 
spect to the other issues in the case. 

So far as the marriage between him and Madelaine 
Moser is concerned,we have no hesitancy in saying that 
for all purposes in this State it was a legal and valid 
marriage, notwithstanding Roth at the time was a sub- 
ject of the kingdom of Wurtemberg, and had not ob- 
tained a license authorizing such marriage from the 
sovereign of that kingdom as required by the laws 
thereof. As both of the parties were domiciled here 
at the time of its celebration, it is not important to 
determine whether the validity of a marriage depends 
upon the lex domicilii or the lex loci contractus; for 
whatever the conclusion which might be reached upon 
that question, the result would be the same so far as 
this case is concerned, both laws being identical; if 
the marriage was in conformity with either it must 
necessarily have been with the other also, and as it 
seems to have been solemnized in strict conformity 
with our statute regulating the subject, and as the 
parties were manifestly competent under our own 
laws to contract the relation, it follows, as before 
stated, the marriage was valid and binding. 

While this marriage was clearly valid here for all 
purposes whatsoever, it does not follow that upon the 
return of the parties to the country of their nativity, 
and of which they were still subjects, it would or ought 
to be held equally valid there; for itis clearly settled 


by the decided weight of private international law so 
called, that every State has the power to enact laws 
which will personally bind its citizens or subjects 
when sojourning in a foreign jurisdiction, provided 
such laws in terms profess to so bind them when thus 


circumstanced. It is true such laws have no extra- 
territorial effect so as to authorize their enforcement 
in a foreign country, and may therefore so far as their 
execution is concerned, be said to remain dormant till 
the return of those violating them, when they will be 
enforced in the same manner and to the same extent 
as if their infraction had occurred within the State 
enacting them. 

Nor does it follow that the status or relation created 
by the marriage could only be annulled by our own 
courts, or that it couid only be annulled by other 
courts for such causes as would be recognized as suf- 
ficient for that purpose under our own laws. When 
the parties returned to Wurtemberg and acquired a 
new domicile there, so far as their personal rights and 
relations are concerned, our laws and government 
ceased to have any power over them or concern with 
them, Personally the State had no claims on them 
and they owed it no allegiance or duty. 

Whether the kingdom of Wurtemberg on their return 
and acquiring a new domicile there would recognize 
the status or relation which they had contracted here 
depended upon its own laws, and not upon ours. That 
kingdom in 1808 adopted an ordinance or law, which 
was in full force at the time of the marriage in Chicago, 
declaring all such marriages in a foreign State, with- 
out the license of the sovereign absolutely null and 
void. It was therefore, according to the general cur- 
rent of authority on the subject, entirely competent 
for the courts of that kingdom, having jurisdiction of 
such matters, to give effect to that law by annulling 
and setting aside the marriage upon a proper applica- 
tion for that purpose, which was done in this case. 





Ordinarily where a party upon a change of domicile 
goes into another State or country, the personal siaius 
which he carries with him will be recognized by the 
courts of the latter country. 

This is certainly the general rule, but it is subject to 
certain well-recognized exceptions. If for instance 
such status has been acquired as in the present case by 
a violation of express provisions of the positive law of 
the State in which its recognition is asked, or if it be 
contrary to the genius and spirit of its institutions, as a 
title of nobility would be here, or if it is opposed to 
its settled policy, or to the good order and well-being 
of society, or to public morality and decency, in all 
such cases the status would not and should not be rec- 
ognized by the courts of the latter State. Assuming 
the compromises of appellant with Amelia and Roth 
respectively, relating to her interest in the latter’s 
estate, were made by her in ignorance of her rights, 
and that they were effected through the fraud and 
misrepresentation of them and others acting in con- 
cert with them, as is claimed by her, of which we ex- 
press no opinion, at least for the present, it follows the 
result of this case must depend chiefly upon the legal 
effect which must, under the circumstances stated, be 
given by the courts of this State to the decree rendered 
by the Wurtemberg court annulling the marriage, and 
this we regard as the vital question in the case. The 
general rule unquestionably is, where it affirmatively | 
appears that the court of a foreign State has jurisdic- 
tion of the parties and subject matter of the suit, its, 
judgment or decree will be conclusive on the parties, | 
their legal representatives and privies, in all countries 
wherethe matters litigated are againjdrawn in question, 
and this is particularly true with respect to judgments 
or decrees affecting the status of a person; for they 
are in the nature of judgments in rem, which are bind- 
ing on the whole world. Wharton’s Conflict of Laws, 
§$§ 800, 804-2-815-16-17-22-23; Bigelow on Estoppel, 170-. 
178; Freeman on Judgments, § 528. 

The above rule is also fully recognized by this court. 
Baker vy. Paimer, 83 Ill. 568. The limitation to this 
rule is that it may be shown that such judgment or de- 
cree was obtained by means of fraud, or some gross 
abuse of the process of the court, orjflagrant departure , 
from the ordinary course of judicial procedure, as for | 
instance, that a party in interest sat as a judge in the 
cause, 

While it is claimed by counsel for appellant, in 
general terms, that the court rendering the decree in 
question acted without jurisdiction, and that the same 
was obtained by fraud, yet we fail to discover any 
thing in the record to warrant either of these charges. 

It is not sufficient, as it has often been held by this 
court, for the purpose of successfully assailing a trans- 
action on the ground of fraud, to charge fraud gener- 
ally; butthe complaining party must state in his plead- 
ing and prove on the trial the specific acts or facts re- 
lied on as establishing fraud. That has not been done 
in this case; so far as we are able to discover, the trial 
was perfectly regular, and conducted with the utmost 
fairness, and we see no ground to question the juris- 
diction of the court. The depositions of persons 
learned in the law of that country have been taken in 
this-case, and they clearly show the several courts 
through which that case passed during its pendency 
were by the laws of that country the proper tribunals 
to take cognizance of cases of that character in the 
manner it was done; and it is further shown that both 
parties appeared in the cause by themselves and coun- 
sel; hence, as before stated, we see no ground for 
questioning the jurisdiction of those tribunals. 

We are of opinion therefore the decree of nullity 
must be given in the courts here the same effect 
which would be given toit by the courts of the coun- 
try in which it was rendered. The effect of the decree 
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there, as we understand it, was not merely to establish 
conclusively the nullity of the contract of marriage, or 
of the marriage itself, but also to annul and terminate 
the status or marital relations of the parties, which 
arises from a de facto as wellas a de jure marriage, so as 
to leave them in precisely the same condition as if no 
marriage had ever taken place between them. This 
being the effect of the decree there it must be given the 
same effect here. 

Such then being the legal operation of the decrce, it 
follows that the appellant was not at the timeof Roth’s 
death his wife, either de fucto or de jure, and hence she 
is not his widow, for no one answers that description 
who was not his wife at the time of his death, and con- 
sequently she has no right, as such, to succeed to his 
estate. 

For the same reason it follows that the subsequent 
marriage between Roth and Amelia was lawful and 
valid, and that relation having continued up to the 
time of his death, it results that she, and not appel- 
lant, is his lawful widow, and as such is entitled to his 
estate. 

It is true the ‘marriage and inheritance contract” 
did not upon his decease have the effect of clothing her 
with the legal title to the real estate in controversy as 
his survivor, as it doubtless would have done had the 
property been situated in the kingdom of Wurtem- 
berg instead of here; for it is not competent for par- 
ties here or elsewhere by mere agreemeut to change the 
manner of transferring real property in this State, but 
the agreement in question upon his decease operated as 
an equitable assigument of the estatg to her, which was 
properly enforced by the decree in thiscause. Having 
reached the conclusion stated with respect to the de- 
cree of nullity, itis therefore unnecessary to discuss 
the effect of the compromises above alluded to and_re- 
lied upon as an estoppel by appellee. Whatever our 
views might be with respect to that matter, we are of 
opinion the law is with the appellee on the grounds al- 
ready stated. 

Decree affirmed. 

Scort, J. I do not concur in this decision. 

WALKER, J. dissenting: The parties were domiciled 
in this State, where the marriage was consummated. 
Under our laws they were competent to enter into the 
contract, and they did, in strict conformity toall of the 
requirements of the laws of this State, and it is on all 
hands conceded that it was valid according to our laws. 
All contracts lawfully made confer rights that must be 
enforced by our laws. Among the rights conferred by 
that contract was the right of the wife to dower in her 
husband's real estate, and to become his heir to one- 
half of the real estate of which he might die seized. 
leaving no children living or descendants of such chil- 
dren, These were the vested rights she acquired by 
this contract, and she cannot be divested of them by 
the contract being declared void, but by the tribunals of 
this State. The foreign court had no power to con- 
strue and give authoritative judgment against the va- 
lidity of contracts made under our laws, and we are 
not bound by the decree of nullity. 

Had any court having competent jurisdiction 
granted a divorce, thereby abrogating the marriage 
contract, she would have lost her rights to dower and 
heirship, because the contract was destroyed in all of 
its parts, and the parties absolved from its performance 
and all rights under it destroyed and ended. But in 
this case there was no divorce, but it was decreed in 
the very teeth of our never-doubted laws to have been 
void. The tribunals of this State are not bound by the 
decree of the foreign tribunal. That government has 
no pretense of power to control the title to or the de- 
scent of property in this State. As the power of con- 
trolling the rights and descent of property by that 
kingdom is absolutely wanting, it cannot, under any 





circumstances, control rights of persons in this State 
under our laws. As well contend that had the laws of 
that kingdom been that none of its subjects should pur- 
chase or hold real estate without the consent of the 
king, and deceased had purchased this property as he 
did, and had died, his heirs could not inherit his 
property because he had not procured the consert of 
his king. I apprehend no one would contend for such 
a doctrine, and the effect of this case is toso hold. I 
am therefore unable to coucur in the conclusion 
reached in this case. 

Nore By Counset: The following authorities were 
before the court in the determination of said cause: 
Text books — Story Conf. L., $3 18, 25, 37, 38, 200, 250 a, 
595, 228, 229, 229 a, 229 b, 230 a, 114d, 117, 98. 244, 595, 
597; 2 Kent Com. 457, 458, 107,118; 1 Bishop Mar. & 
Div. 88 3, 667, 367, 368, 369, 354; 2 id_, $$ 126, 140, 141, 155, 
156, 754, 767, 690; Wharten Conf. L., §§ 161, 211, 213, 220, 
800, 226, 227; Foote Priv. Int. Jur. 272, 273, 442-472, 473, 
474; 1 Burge Col. Law, 106; Lawrence’s Wheaton, 172; 
4 Phill. Int. Law (ed. 1861), 29, 529, 268, 284, 671; 4 id. 
(2d ed.), 729, 731, 732, §§ 12, 24, 25; Piggott For. Judgts. 
167, 168, 171,172; Wharton Conf. L. (2 ed.), §$ 1, 2, 3, 
207, 165. 671, 205, 211, 223, 219,152; Savigny Priv. Int. 
Law (Guthrie’s ed.) pp. 524, 38, 40, 248, 373; Dicey on 
Domicile, pp. 16, 225, 234, 239, 240, 156, 242, 351, 355; 
Westlake’s Priv. Int. L. (new ed.), p. 24 et seq., 79, 80, 
311; Hubback on Succ. 335; Bigelow on Estoppel, 159, 
160; 2Story Eq. Jur. 1576-1584; Freeman on Judg- 
ments, §§ 579, 588; Fred. Harrison, in Fortnightly Rev. 
Oct-Nov. 1879. American Decisions — Barber v. Root, 
10 Mass. 265; Medway v. Needham, 16 id. 157; Com- 
monwealth v. Lane, 113 id. 458; Commonwealth v. 
Hunt, 4 Cush. 49; Hunt v. Llunt, 72 N. Y. 228; Kinnier 
v. Kinnier, 45 id. 535; Van Voorhis v.  Brint- 
nall, §6 N. Y. 18; Cheever v. Wilson, 9 Wall. 
108; Kinney’s case, 30 Gratt. 858; Dupree v. Boulard, 
10 La. Ann. 411; Ditson v. Ditson, 4 R. I. 87; Strader 
v. Graham, 10 How. 82; Dorsey v. Dorsey, 7 Watts, 
549; Slevenson v. Gray, 17 B. Monr. 193; Monroe v. 
Douglas, 4 Sandf. Ch. 154; Lazier v. Westcott, 26N. Y. 
146; Rose v. Himely, 4 Cranch, 267; Christmas v. Rus- 
sell, 5 Wall. 299; Buker v. Palmer, 83 Ill. 568; Hood v. 
Hood, 110 Mass. 463; Burlin v. Shannon, 115 id. 458; 
Gould v. Crow, 57 Mo. 200; Ross v. Ross, 129 Mass. 
243; Bank of Augusta v. Earle, 13 Pet. 518; Cin. Mut. 
HH. A. v. Rosenthal, 5511. 19. English Decisions — 
Harvey v. Farnie, L. R., 5 P. D. 153; L. R., 6 P. D. 55; 
Sussex Peerage case, 11 Cl. & F. 85; Sottomayer v. De- 
Barross, L. R.,3 P. D. 5; Mette v. Mette, 1 Sw. & Tr. 
416; Brook v. Brook, 9 H. L. Cas. 193; Warrender v. 
Warrender, 2 Cl. & F. 529; Doe. dem. Birthwhistle v. 
Vardill, 7 Cl. & F. 895; Forbes v. Cochrane, 2B. & C. 
448; Fenton v. Livingston, 3 Macq. 497; Potter v. 
Brown, 5 East, 124; Shawv. Gould, L. R., 3 H. L. 56; 
Udneyv. Udney, L. R., 1 Sch. App. 441; Loach v. Gar- 
van, 1 Ves. Sen. 185; Cottington’s case, 2 Swanst.* 326; 
Lolley’s case, 2 Cl. & Fin. 568; Simonin v. Mallac, 2 Sw. 
& Tr. 67; Goddard v. Gray, L. R. (6 Q. B.), 189; Cas- 
trique v. Imrie, L. R., 4 H. L. 428; Scott v. Pilkington, 
2 Best & S.11; Bank of Australia v. Nias, 16 Q. B. 717; 
Riecardi v. Garcias, 12 Cl. & F. 368; Crawleys v. Isaacs, 
16L. T. (N.8.), 529; Ochsenbein v. Paperlier, L. R., 8 
Ch. App. 695; Hobbs v. Henning, 17 C. B. (N. S.), 821; 
Doglioni v. Crispin, L. R., 1 Bug. and I. App. 301; Bris- 
sac v. Rathbone, 6H. & N. 301; Zyclinski v. Zyclinski, 
2Sw. & Tr. 420. 

DESTRUCTION OF WILL BY TESTATOR IN- 
DUCED BY UNDUE INFLUENCE. 


MAINE SUPREME JUDICIAL COURT, NOV. 28, 1881. 


Ricu v. GILKEY.* 
The destruction of a will by a person not possessing testa- 
mentary capacity, is not a revocation of it. There must 








* Appearing in 73 Maine Reports. 
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be animus revocandi, and such person does not and can- 

not possess an intention of revocation any more than an 

insane man can. 

And where the destruction of a will by the testator is the ef- 
fect of the exercise upon his mind of undue influence it is 
not a revocation of the will. 

N appeal from the decision of the judge of probate 
A in the matter of the probate of the will of Sylvanus 
Rich. 

The will was dated April 9, 1872. In March, 1879, he 
made a codicil giving his niece, Mary K. Gilkey, the in- 
come of ten thousand dollars during her life. On the 
sixteenth of March, 1880, the testator destroyed this 
codicil and made another disposing in a different way 
of the property given by the former codicil in trust for 
Miss Gilkey. The testator died on the eighteenth of 
April, 1880. The judge of probate sustained the first 
codicil and admitted the same to probate. 

The cause came on for trial at the October term, 1881, 
when by mutual agreement the following entry was 
made: 

‘Referred to the presiding judge, who may decide 
all questions upon the merits as affected by considera- 
tions of expediency and compromise, including costs, 
and enter all and any decrees necessary to carry his 
decision into effect.” 

The material facts are stated in the opinion. The case 
was heard at nisi prius, but the other members of the 
Supreme Court were consulted upon the questions dis- 
cussed and agreed with the views expressed in the 
opinion. 

A. W. Paineand John Varney, for the plaintiffs. 

Barker, Vose and Burker, for the defendant. 


Peters, J. When this cause was referred to me for 
decision, in view of the fact that the jury trial might 
be broken off by the sickness of a juror, I hardly com- 
prebended the extent of the duties which have been 
cast upon me. I had supposed my office would be per- 
formed by the recommendation of some sum which the 
estate had better pay and the other party had better 
receive, in a spirit of compromise, than to pursue the 
case to an end upon the strict application of legal prin- 
ciples and a close sifting of all the facts that might be 
produced in evidence. Had I anticipated that the re- 
spective parties would adhere so closely as they have to 
supposed legal rights, I should not have so readily 
taken upon myself a self-imposed responsibility. Hav- 
ing however examined and considered all the issues of 
law and fact sufficiently to form as satisfactory conclu- 
sions as it is probable I ever could arrive at, I file in the 
case the following opinion. 

There is no doubt that Captain Rich, the testator de- 
stroyed the codicil in favor of Mary Gilkey in his life- 
time. 

The questions of facts are these: First, was the tes- 
tator at the date of the destruction of the codicil pos- 
sessed of testamentary capacity? Second, if he had 
testamentary capacity, was he induced to do the act by 
undue influence? It would not be inconsistent to find 
that a testator was not possessed of sufficient mental 
capacity to make a will, and also that he was operated 
upon by undue influence. 

The questions of law are: First, whether, if the cod- 
icil was destroyed by the testator while lacking the 
possession of testamentary capacity, it can be legally 
upheld and probated by means of oralevidence? And 
secondly, whether the same result follows if the de- 
struction was induced by undue influence alone. 

An examination of the questions of law comes first 
in the natural order. 

I feel clear in the belief that a person who has not 
testamentary capacity cannot revoke a will in any 
manner whatever. He can neither make nor unmake 
awill. A codicil stands upon the same footing as a 
will. A will legally made stands until legally revoked. 





It cannot be revoked by any act of destructiou, nnless 
the act is done with an intention torevoke; and a per- 
son not having testamentary capacity cannot have an 
intention to revoke a will; he is legally incapable of it. 
In such case the burning of the will can have no effect 
whatever, provided the contents can be clearly and cer- 
tainly proved by other evidence. The written instru- 
ment may be burnt, the surest and best evidence of 
the will may be thus destroyed, but the will itself, ifa 
draft of it can be proved, outlives the act of destruction, 
and the testamentary dispositions stand. 

This isa common principle in the law, applicable to 
the loss or destruction of papersand records generally. 
For instance, A. gives B. a deed ofland. The deed is 
lost or accidentally destroyed; but the conveyance 
stands if the contents of the deed can be proved by sat- 
isfactory evidence. 

It is said that this opens a wide field for error and 
fraud to establish wills upon oral evidence. Tomy 
mind many more frauds would be committable if the 
contrary rule were admitted. It is upon proof, com- 
plete and undoubted, and not upon less than proof, that 
wills may be orally established, it is to be noticed. 

The counsel for the executors contend that if a will 
destroyed after a testator’s death can be upheld and 
established by oral evidence, one destroyed before his 
death cannot be. Ido not concur in this view of the 
learned counsel. Ido not find the distinction admit- 
ted by the authorities, excepting possibly where the 
law is so enacted in one or two of the States. Nor do 
I see the force of any such attempted distinction. I 
cannot well perceive that the act of wrongfully de- 
stroying awill five minutes before death would be 
valid, and the same act be not valid if done by the 
same hand and in the same way five minutes after- 
ward. 

It is said that a wrongful or accidental destruction 
of a will might take place many years before a testa- 
tor’s death, and in the meantime the testator might be- 
come satisfied with the fact of destruction and in his 
mind ratify the act, and still the instrument be estab- 
lished as his will after his death if this doctrine be 
tenable. But the answer to this apprehension of dan- 
ger consists in the requirement of the law that any 
person propounding for probate a will destroyed in the 
testator’s life-time, has upon himself the burden to 
prove that notwithstanding destruction the will con- 
tinued to be the willof the testator unrevoked up to 
the testator’s death. ‘The presumption would be that 
the will was destroyed animo revocandi, and the bur- 
den would be upon the proponent to show, by circum- 
stances or otherwise, that the will was not revoked by 
the destruction orby a ratification of the destruction 
while the testator lived. 

I think these views are sustained by the great cur- 
rent of authority. The English cases earlier and later 
are that way. The old work on Wills by Swinburne, 
who compiled his book as long ago as during the reign 
of Queen Elizabeth, gives this exception to the cases 
where a will becomes void by cancelling or defacing: 
‘*Where the testament was cancelled by the testator 
himself unadvisedly, or by some other person without 
the testator’s consent or by some other casualty.” 
Jarman, the best authority on Wills, English or Amer- 
ican, vol. 1, p. 130, says: ‘*‘ The mere physical act of de- 
struction is itself equivocal, and may be deprived of all 
revoking efficacy by explanatory evidence, indicating 
the animus revocandi to be wanting.’’ He further 
says: ‘Thus, if a testator inadvertently throws ink 
upon his will instead of sand, or obliterates or attempts 
to destroy it in a fit of insanity, or tears it up under 
the mistaken impression that it is invalid, it will re- 
main in full force, notwithstanding such accidental or 
involuntary or mistaken act.’’ Mr. Bigelow, the 
American editor of Jarman’s work, in his notes fully 
approves the doctrine quoted, citing many American 
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cases in its support. The same doctrine is maintained 
by Prof. Greenleaf in his work on Evidence, § 681, vol. 
2, and notes. Rediield, in his treatise on wills, in many 
places restates the same rule, and upon page 323 of vol- 
ume 1 (Ist ed.), says: ‘‘The soundness of the mind 
and memory is requisite to the valid revocation of a 
will, as to its execution. It follows of course that the 
performance of the mere act of tearing, cancelling, ob- 
literating, burning, etc., without the animo revocandi, 
and which could not exist unless the testator were in 
his sane mind, could have no legal operation upon the 
instrument.” 

In Bacon’s Abridgment (vol. 10, p. 546,) it is laid 
down that ‘the destruction of a will, even by the tes- 
tator himself, does not amount to a revocation, if the 
testator had not capacity. Though the instrument is 
not in being, if the contents are known it can be 
proved.”’ Mr. Wharton expresses it this way: ‘* Revo- 
cation will not be complete unless the act of spoliation 
be deliberately effected on the document animo revo- 
candi. This is expressly rendered necessary by the 
will act, and is impliedly required by the statute of 
frauds.” 

In Smith’s Probate Law, a Massachusetts work of 
merit, at p. 51, the author says: ‘‘ It may be that the 
will was destroyed by the testator in a fit of insanity, 
or that it was lost or accidentally or fraudulently de- 
stroyed, Such accidental or fraudulent destruction 
will not deprive parties of their rights under its pro- 
visions if they can produce the evidence necessary to 
establish the will.”’ 

In Clark v. Wright, 3 Pick. 67, a codicil fraudulently 
destroyed in the testator’s life-time was established 
upon parol proof of its contents, by the Massachusetts 
Supreme Court of Probate. The same doctrine was 
affirmed by the same court in the case of Davis v. 
Sigourney, 8 Metc. 487, and reaffirmed in Wallis v. 
Wallis, 114 Mass. 510. In Newell v. Homer, 120 
id. 277, the petitioner was held to prove a destruc- 
tion of the will after the death of the testator, merely 
because he in his petition had so alleged the fact. 

The New York cases are in accord with the foregoing 
cases. In Smith v. Wait, 4 Barb. 28, it was ruled that 
if a testator was incompetent to make a will, he was 
incompent to revoke a will made before, and that an 
insane man can have no intent such as is necessary to 
revoke a will. In Idiey v. Bowen, 11 Wend. 227, it was 
held that a revocation by burning the will by the tes- 
tator could be impeached by showing the incompe- 
tency of the testator at the time of the act. Schultz v. 
Schultz, 35 N. Y. 653, is an instructive case to the same 
effect. In Nelson v. MecGiffert, 3 Barb. Ch. 158, 
Chancellor Walworth held it was competent to show 
that a will had been destroyed by a testator when his 
mind had become so far impaired that he was incom- 
petent to perform a testamentary act. 

The case of Johnson’s Will, 40 Conn. 587, strongly sup- 
ports the same view. So does the case of Collagan v. 
Burns, 57 Maine, 449, as far as it goes. Many other 
cases in the State Courts do. 

Late cases in the English court of probate are em- 
phatical in the same direction. In one case it is said, 
“the act done (burning a will) by the testator can inno 
sense be his act, for he was out of his mind.’’ In 
another case the court said, ‘‘all the destroying in the 
world without intention will not revoke a will, nor all 
theintention in the world without destroying; there 
must be the two.”’ In another case, the famous case 
involving the will of Lord St. Leonards, decided as late 
as 1876, the late Chief Justice Cockburn said, “the 
consequences of a contrary ruling would be in the 
highest degree mischievous. To disallow oral proof 
might lead to the defeating of justice in many, if not in 
as many instances as might arise, from the court acting 
upon such testimony.’”” Much more could be profit- 


ably quoted from late English cases in elucidation of 
this legal question, did these limits allow. The English 
cases have gone so far as to decide that a revocation of 
a will by spoliation may be of a conditional character. 
A testator destroyed a codicil, not knowing that it 
disturbed a previous will. The court said: ‘* Where 
there has been a physical destruction of a testament- 
ary paper, the court has often been called upon to form 
an opinion as to the intention of the deceased at the 
time he did the act. In this case we have come to the 
conclusion that the testator destroyed the codicil with 
no intention of revoking the will, aud that the court 
should give no more effect to the act than it would do 
if the testator had destroyed the paper under a mistake 
as to the instrument he was destroying. It was not 
done animo revocandi.”” The following cases will verify 
the foregoing propositions. Brunt v. Brunt, L. R., 3 
Pro. and Div. 37; Cheese v. Lovejoy, L. R., 2 P. D. 
251; Sugden v. Lord St. Leonards, L. R., lid. 154; 
James v. Shrimpton, L. R., 1 Pro. and D. 431; Brown 
v. Brown, 8 Ell. and BL. 876; Powell v. Powell, 1 Pro. 
and D. (L. R.) 209. 

I therefore have no doubt that a will destroyed by a 
person not possessing testamentary capacity is not a 
revocation of such will. There must be animus revo- 
candi; and such a person does not and cannot possess 
an intention of revocation any more than an insane 
man can. 

As to the question of law secondly stated, namely, 
the effect of the exercise upon the mind of the testa- 
tor of undue influence, although at first having doubts 
about the point, 1 am of the opinion that the same 
result follows where the act of destruction is produced 
by undue influence, as where incapacity exists. There 
can hardly be a logical difference whether the act of 
destruction be accomplished by a testator who has no 
mind to exercise, or having a mind of his own, is pre- 
vented from exercising it. Insanity takes away testa- 
mentary capacity, while undue influence does not allow 
it toact. There must be animus revocandi. In the 
one case providence prevents it; in the other case it is 
prevented by the wrongful act of man. In each case 
the hand of the testator acts, but the mind does not 
go with the act. The hands survive the head. If the 
rule were otherwise the law would allow one man to 
cancel another man’s will without his consent. It 
must be borne in mind that where undue influence is 
practiced the testator’s will is overpowered and sub- 
verted, and the will of another is substituted in its 
stead. Heis not his own master. He does not act 
voluntarily, for his own volition does not play a part. 
Proper influences merely persuade the will, while undue 
influences take it away. The first are an appeal, the 
last are an usurping and conquering force. The old 
tree, forsooth, sends out its life, but the graft incor- 
porated upon it turns it into unnatural fruit. 

This is the more apparent from another view of the 
same facts. A man makes a legal will. In a codicil 
he undertakes to cancel the will. But if he has not 
mental capacity, or if he is induced by undue influences 
to attempt a revocation, the codicil is of no avail and 
the will stands unrevoked. Suppose however instead 
of revoking the will by a codicil the attempt is made 
to do it by destroying the will. Must not the act in 
this way be as free and unconstrained as if done in the 
other way? Does not the same principle apply? If 
the mind or will of the testator be held in imprison- 
ment by undue influence, can it revoke a will in one 
way when it cannot in another? Can a testator ac- 
complish, by burning, what under the same conditions 
he cannot do with pen and ink? I thirk not. The 
question in this phase has not so often arisen as in the 
form first discussed, namely, a want of capacity, but 
no particular distinction between the two is found in 
the _— nor does in my judgment a valid distinction 
exist. 
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Then comes a question whether the general or com- 
mon law is changed by any of our statutes. I think not. 

(The special statutes of Maine supposed to have a 
bearing on the question are here considered. ] 

So much for the law of the case then as to the facts. 
Here I possess the functions of a jury. In deciding 
facts which are suitable for the jury tribunal, I feel a 
disposition to be somewhat influenced by what I think 
an intelligent and fair-minded jury, properly in- 
structed, would be likely to do upon the same testi- 
mony. 

Certain important facts appear to me to be unques- 
tionable, namely: That for Miss Gilkey, the beneficiary 
under the destroyed codicil, the testator had the fond- 
est and warmest «affection. Its depth and strength are 
disclosed by a continuous stream of evidence in his 
letters produced, which I think could never have been 
fully appreciated had it come merely from the mouth 
of witnesses. He spoke it, wrote it, acted it. She 
seemed, partially at least, to fill a void in his heart 
created by the loss of a dearly loved wife, to whom 
she alone of all the family about him was related. 
This affection continued from her childhood to womane 
hood. It never abated. It baffied all family opposi- 
tion. He educated and supported her and seemed 
desirous to make her dependent upon him for all her 
wants. His letters held up before her vision the rain- 
bow of promise against want in the future. In conso- 
nance with all this when he found the sun of his life 
descending, although in full health and strength, un- 
asked by her, uninfluenced by anybody that I can see, 
with much deliberation, against family wishes,he made 
this codicil. He took his executors as trustees of the 
fund, but fortified himself against doubt by adding 
another trustee. Ile resolutely adhered to the codicil 
till his last sickness at least. 

Now, after he had lain a month on his death-bed, a 
very aged man, weighed down and weakened by dis- 
ease so far into the sunset of his life that the shadows 
of its twilight were fast settling over his understand- 
ing, surrounded by persons naturally disturbed by the 
existence of the codicil, with no notice to the bene- 
ficiary, with no after-mention of it to her, the affec- 
tion between her and him lasting till his last sands of 
life ran out, he destroyed the codicil. 

What cause was there for this change which so sud- 
denly came over his mind? I think the inference is 
irresistible that the act was caused by another or 
others, Whether the influence exerted over his mind 
was an undue influence or not. What his strength did 
his weakness would not have repudiated. How much 
truth in the situation scripturally described: ‘* Verily, 
verily, I say unto thee, when thou wast young thou 
girdest thyself and walkest whither thou wouldst; 
but when thou shalt be old, thou shalt stretch forth 
thy hands and another shall gird thee, and carry thee 
where thou wouldst not.” 

Nor was it unnatural that the heirs should have un- 
willingly seen this bestowment upon one not an heir, 
or that they should have resisted it. Perhaps it would 
have been unnatural in them if they had not resisted 
it. Undoubtedly they did no more than seemed 
proper to do looking at the matter from their stand- 
point. Nor do I, possessing plenary powers under the 
terms of the reference, feel bound to declare whether 
there was an undue influence exercised or not, or de- 
clare an absolute conclusion one way or the other upon 
the issues, whether the testator was incapacitated 
from having a reasonable or intelligent intention of 
revocation, or whether the will was destroyed by him 
through some misunderstanding or mistake. 

Suffice it to say that under all the circumstances and 
conditions of the case, I deem it expedient to uphold 
the codicil in favor of Miss Gilkey as unrevoked, and 
allow it to be probated; allowing to the other side 
some concessions and considerations therefor. 





[The remainder of the opinion relates to the form of 
the decree and is not of general importance.] 


—__—_. 


INJUNCTION TO RESTRAIN CASTING OF 
SAW-DUST IN STREAM. 
VERMONT SUPREME COURT, FEBRUARY, 1882. 
CANFIELD V. ARTHUR.* 

Two mill-owners occupying on the same stream, one below the 
other, a short distance apart, the questions being as to the 
right of the upper owner to divert the stream ; to store or 
pond the water ; to discharge his saw-dust and waste into 
it; and the power of the Court of Chancery to restrain by 
injunction. Jleld, that the upper owner could divert the 
water on his own land by an artificial channel, if it was 
conducted back into its natural course, with reasonable 
care and prudence, before reaching the premises of the 
orator, and he having received no appreciable injury ; 
that there was no legal injury in storing or ponding the 
water, if it was detained only as long as was reasonably 
necessary ; that while the upper owner can use the water 
in a proper and reasonable manner, yet he must respect 
and regard the rights of riparian proprietors below him ; 
and is limited in discharging into the stream his saw-dust 
and refuse to what is absolutely and indispensably neces- 
sary for the beneficial use of the water ; and that the court 
had jurisdiction to restrain. 


JILL to restrain the defendants from casting saw- 
dust and other refuse in a stream, and from doing 
other acts. The opinion states the case. 


J.K. Batchelder and Burton & Munson for orators. 
T. Sibley, for defendants. 


Royce, C. J. The bill in this case allegea that the 
orators then were, and for a long time previous had 
been, the owners and possessors of a mill and the nec- 
essary machinery for operating the same, situate on a 
small stream flowing into the Battenkill river, in the 
town of Arlington; that they were the owners of the 
land through which said stream runs between said 
mill and the Battenkill river; that said stream was 
constituted of two small streams the sources of which 
were some distance above the lands of the orators, and 
which united their waters upon the land of the orators, 
thus making the stream upon which the orators’ mill 
was situate; that the defendants were the owners 
of a mill erected and used for the purpose of manufac- 
turing lumber and clothes pins, situate on the same 
stream some distance above the orators’ mill; that they 
then were and for a long time before had been engaged 
in the manufacture of lumber and clothes pins in said 
mill, and in such manufacture had made large quanti- 
ties of saw-dust, shavings and refuse, and had dis- 
charged and thrown the same into said stream, and 
they had been carried by the current of the stream into 
the orators’ mill-pond where they had settled and re- 
mained and had nearly filled it up, whereby the orators 
had been compelled to stop their mill, draw off the 
water in their pond, and at great expense and trouble 
remove said saw-dust, shavings and refuse; that some 
portion of said saw-dust, shavings and refuse had been 
carried past the orators’ mill and lodged and deposited 
on their meadow land between their mill and the Bat- 
tenkill river; that the defendants had diverted the 
water of one of the aforesaid streams, which helped to 
make the stream upon which the orators’ mill is sit- 
uate, fromits natural channel in which it had flowed 
from time immemorial, whereby the orators were de- 
prived of its use; that the defendants were in the habit 
of storing up or ponding the water in said stream and 
then discharging the samein an unreasonable manner, 
and so as to deprive the orators of the beneficial use of 
the same. These are the allegations substantially, 


*To appear in 54 Vermont Reports. 
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upon which the orators predicate their claim to relief 
iu this court. 

The answer admits the title under which the prop- 
erty of the parties is held, as alleged in the bill; that 
the use of the two mills has been to a certain extent as 
alleged; that some portion of the saw-dust, shavings 
and refuse made at the defendants’ mill has been dis- 
charged or deposited in said stream, averring that it 
was necessary to the operation of their mill and the 
carrying on of their business that it should be so dis- 
charged or deposited; and that in so doing they were 
in the exercise of a legal right; and denying that the 
orators had been injured thereby in the use and enjoy- 
ment of their mill, or their land injured by the lodging 
or depositing thereon of any saw-dust, shavings or re- 
fuse made at the defendants’ mill. It admits the di- 
version of the stream and justifies the same; admits 
the storing or ponding of the water to a certain extent 
and justifies the same. 

Upon the issues of fact thus made a large amount of 
testimony has been taken—much more than seems to 
have been necessary under the pleadings. The orators 
pray that an account may be taken of the damages that 
they have sustained,and that the defendants be decreed 
to pay the same, and for an injunction. 

No question is made in the answer as to the jurisdic- 
tion of the court of chancery; and inasmuch as no 
objection was made to the jurisdiction of that court 
by answer, plea or motion, the court might properly 
treat itas having been waived. But inasmuch as the 
defendants’ solicitor in argument insists that the ora- 
tors have not made out a case that entitles them to any 
equitable relief, we have considered the jurisdictional 
question. 

The relief that is granted by a court of equity is 
either remedial or preventive; it either grants positive 
and affirmative relief, or restrains the doings of acts 
that are against equity and good conscience. In giving 
remedial relief it usually proceeds by decree; and ad- 
ministers preventive relief by injunction. The orators 
in this case pray for preventive as well as affirmative 
relief. The allegations in the bill give the court of 
chancery prima fucie jurisdiction over the subject- 
matter and the parties. When the act complained of 
is of such a character that courts of law cannot give an 
adequate compensation for the injury resulting there- 
from, or if continued would ripen into aright, or lead 
to a multiplicity of suits, a court of equity may by in- 
junction restrain the continuance of the act. In Blake- 
more v.Glamorganshire Canal Nav.Co.,1 Myine & Keen, 
154, 185, it issaid by Lord Brougham in speaking of this 
remedy, and ina case quite analogous to this in its 
facts, that such a restraint should be imposed as may 
suffice to stopthe mischief complained of; and when it 
is to stay injury, to keep things as they are for the 
present. Past injuries are in themselves no ground for 
an injunction; the province of the injunction being to 
prevent future mischief. Numerous cases are referred 
to in the 10th chapter of Angell on Water-courses, and 
Bennett's edition of Goddard’s Law of Easements, 
where this remedy has been applied to prevent the ob- 
struction or pollution of water-courses. 

The court then having jurisdiction it must be deter- 
mined frgm the pleadings and proofs whether the alle- 
gations in the bill are so far proven as to entitle the 
orators to equitable relief. And first as to the diver- 
sion of the stream complained of. It is found that the 
defendants diverted the water of that stream from its 
natural channel by means of an artificial channe! made 
by them for the purpose of using the water in pro- 
pelling the machinery of their mill; and after it had 
been so used by them it was conducted back into its 
natural channel at a point a short distance above the 
premises of the orators; that in so doing they acted 
with reasonable care and prudence; that the natural 








flow of the water in the stream, at its point of connec- 
tion with the other stream below the defendants mill 
was not materially lessened by the use so made of it by 
them; and tbat the orators have not sustained any ap- 
preciable injury by reason of such diversion and use. 
The orators had noriparian rights in the stream where 
it was diverted because they were not the owners of 
the land through which it runs; and while it is true 
that the owner of land through which a stream flows 
has no right to divert its course to the prejudice of 
those below him, they have no cause for complaint if 
they are not in any way injured by such diversion. So 
the defendants were in the exercise of their legal rights 
in the diversion of said stream and the use of the 
water. 

The allegation that the defendants stored or ponded 
the water, and discharged the same insuch quantities 
and at such times as to do a legal injury to the orators, 
is not sustained by the proofs. The defendants had 
the right to the use of the water and to detain it as 
long as was necessary tc the proper euioyment of that 
right. In the detention of the water they did not ex- 
ceed that right; and when they had so used it it was 
discharged in areasonable and proper manner. See 
Angell on Water-courses, sec. 191 and cases cited. 

The complaint that the orators’ lands below their mill 
were injured by the depositing thereon of the waste 
from the defendants’ mill is not so sustained as to en- 
title them to any relief in this court. We do not doubt 
that some of the waste from the defendants’ mill was 
lodged upon the orators’ lauds. The waste from their 
mill and the orators’ mill and what came from the 
Battenkill river were all commingled together, and 
caused the damage complained of. The aggregate in- 
jury occasioned to the orators by all the waste thus de- 
posited is so inconsiderable in amount that we do not 
feel justified in attempting to ascertain what propor- 
tion of it was occasioned by the acts of the defendants. 

The remaining and more important question arises 
under the allegation of the practice of the defendants 
in discharging their waste into the stream and thereby 
injuring the orators in the use and enjoyment of their 
mill. The fact that the defendants had been in the 
habit of either discharging the waste from their mil 
directly into the stream, or leaving it on the banks in 
such position that it found its way into the stream in 
such quantities that it filled up the orators’ pond to the 
extent that they were put to considerable necessary 
expense in removing it, and that it seriously interfered 
with the profitable use of their mill, is established by 
the proofs. It is equally as well established that there 
was no necessity for the defendants to dispose of their 
waste in that manner. It was a matter of convenience 
for them to so dispose of it; they could have gotten 
rid of it in some other way, but that would have en- 
tailed upon them additional expense. 

Upon these findings the equitable rights of the parties 
are to be determined. Shall the defendants be per- 
mitted to dispose of their waste as they have hitherto 
done, notwithstanding the injury it may occasion to 
the orators, or shall they be enjoined ? 

The maxim Sic ulere tuo ut alienum non laedas— 
which has always been understood to mean that one 
must so use his own property as not to injure that of 
another—is one of general application both at law and 
in equity. The practical enforcement of the principle 
therein contained has been suspended only in excep- 
tional cases, and when owing to peculiar circumstances 
it has been deemed unjust and inequitable to apply it 
—as when questions of public interest, benefit or con- 
venience were involved, and it has appeared that the 
damage to the property owner or owners would be 
more than compensated by the benefit to them and to 
the public, arising from a continuance of the act pro- 
ducing the injury; or where there has appeared to be 
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a public necessity that could only be met by the con- 
tinuance of such act. 

The cases of Snow v. Parsons, 28 Vt. 459, and Jacobs 
y. Allard, 42 Vt. 305, are relied on as authority for the 
proposition that this case is to be regarded as coming 
within the exception to the above maxim. In Snow v. 
Parsons the court in speaking of the right to the use of 
water, say that the reasonableness of such use must de- 
termine the right, and this must depend upon the ex- 
tent of detriment to the riparian proprietor below. If 
it essentially impairs the use below, then it is unrea- 
sonable and unlawful unless it is a thing altogether in- 
dispensable to any beneficial use. The court further 
say that there is no doubt one must be allowed to use 
astream in such a manner as to make it useful to him- 
self, even if it do produce slight inconvenience to those 
below; and that testimony showing the uniform cus- 
tom of the country was admissible upon the question 
of the reasonableness of the use made. In Jaeobs v. 
Allard the facts were different; but the same question 
was before the court, and they say that ‘the true idea 
of the law involved and governing the subject of this 
cause is well stated and developed in Snow v. Parsons ;”’ 
and although Judge Barrett in what is subsequently 
said in the opinion uses language that taken alone 
might be construed as givingan unlimited right to the 
manufacturer to discharge his waste into the stream 
upon which his works are situated, we think that lan- 
guage must have been used with reference to the facts 
as they appeared in the particular case then under con- 
sideration, rather than with the intention of promul- 
gating a general rule upon the subject. The qualifica- 
tion stated by the learned judge in the subsequent 
portion of the opinion confirms us in this belief. 

While it is true that a manufacturer has the right to 
appropriate and use the water of a stream in a proper 
manner, it is equally true that he must respect and re- 
gard the rights of riparian proprietors below him; and 
while such owners must submit to such inconvenience 
and injury as may result from such use, they are not 
compelied to submit to damages which are not neces- 
sarily occasioned thereby. Such damages as are inci- 
dent to and necessarily result from a proper use of the 
water must be borne; but the manufacturer has no 
right todo any act that in its consequences is injurious 
to others because it is a matter of convenience or 
economy for him to do it. Jt is as much the duty of a 
manufacturer to so dispose of his waste as not to injure 
others, as it isto refrain from injuring others by any 
other act. No one is allowed to deposit any substance 
in a running stream that will pollute its waters to the 
injury of a riparian proprietor below. Wood v. Sut- 
cliffe, 8 L. & Eq. R. 217; Goddard’s Law of Easements, 
(Bennett's edition), 67 and 253. Neither has any one 
the right to deposit any other substance in such a 
stream beyond what is absolutely necessary to a bene- 
ficial use of it, to the injury of mill-owners or the lands 
through which the stream may run. It would be 
manifestly unjust to hold that a manufacturer could 
80 condact his business as to seriously impair the value 
of the rights and property of other manufacturers on 
the same stream below, and injure or perhaps ruin 
lands of riparian owners,without accountability, upon 
the showing that it was more convenient and econom- 
ical to him thus to conduct it. 

The acts of the defendants in depositing the waste 
made at their mill in the manner we have found it has 
been done were illegal, and a perpetual injunction will 
be issued enjoining them, their heirs, executors, ad- 
ministrators and assigns from so disposing of it in the 
future. 

We do not understand in what is now decided that 
we are overruling the decisions relied upon by the de- 
fendants in 28 and 42 Vt.; but applying the law as there 
laid down to the facts found in this case. 





The pro forma decree of the court of chancery, dis- 
missing the bill, is reversed, and the cause remanded 
with a mandate that an injunction be issued perpet- 
ually enjoining the defendants, their heirs, executors, 
administrators and assigns from depositing any saw- 
dust, shavings or refuse in the stream described in the 
orators’ bill at any point above the orators’ mill, 
except such as may be absolutely and indispen- 
sably necessary for the beneficial use of the water 
of said stream by the defendants; and that an 
account be taken of the damage that the orators have 
sustained on account of the lodging or depositing of 
saw-dust, shavings and refuse made at the defendants’ 
mill in their mill-pond, and in the operating of their 
mill and machinery in consequence thereof. And that 
upon the ascertainment of the amount of such dam- 
ages, and after deducting therefrom the proportion 
thereof that shall be found to have been occasioned by 
the depositing in said stream of such saw-dust, shavings 
and refuse by the defendantsas was absolutely and in- 
dispensably necessary for the beneficial use of the water 
of said stream at that time, a decree be entered for the 
orators for the amount of the damages that may be so 
ascertained. And that the costs in the court of chan- 
cery and in this court be apportioned and settled by the 
court of chancery. 


ae =" 


NEW YORK COURT OF APPEALS ABSTRACT. 
May 30, 1882. 

FIRE INSURANCE—-CONDITION LIMITING TIME OF 
ACTION — TIME DOES NOT RUN UNTIL ACTION ACCRUES 
— CONDITION AS TO VACANCY —PAROL WAIVER OF 
CONDITION BY GENERAL AGENT.—(1) A fire policy 
limited the time of bringing an action under it to a 
* term of twelve months next after the loss or damage 
shall occur,” and declared that ‘‘ in case any such suit or 
action shall be commenced after the expiration of twelve 
months next after such loss or damage shall have oc- 
curred, the lapse of time shall be taken and deemed 
conclusive evidence against the validity of the claim 
thereby so attempted to be enforced, any statute of 
limitation to the contrary nothwithstanding.’’ The 
policy also required the furnishing by the insured of 
certain preliminary proof of loss and the lapse of sixty 
days before action could be brought on the policy. 
Held, that the condition limiting the time to com- 
mence an action was valid (Wilkinson vy. First Nat. 
Ins. Co., 72 N. Y. 499; May on Ins., § 478), but that the 
twelve months did not begin to run fromthe time of 
the fire but from the time when an action could be 
maintained for the loss. Ames v. New York Ins. Co., 
14 N. Y. 253; Mayor v. Hamilton Fire Ins. Co., 39 id. 
45; Hay v. State Ins. Co., 77 id. 235. These cases in 
substance hold that the time of limitation prescribed 
by such a contract does not commence running until 
the right to bring an action exists. Whether the delay 
is caused by extraneous circumstances made effective 
by the insurer, or by the provision of the policy giving 
time to the insurer before the lapse of which payment 
cannot be enforced, is immaterial. The cases differ as 
to the construction of such a provision. In Illinois 
(Johnson v. Humboldt Ins. Co., 91 Ill. 92), and in 
Massachusetts (Fullam y. New York Ins. Co., 7 Gray, 
61), it is held to take effect from the time of the de- 
struction of the insured property. In Minnesota 
(Chandler y. St. Paul Ins. Co., 21 Minn. 85), the doe- 
trine of the case at bar is followed. And in Wisconsin 
(Killip v. Putnam Ins. Co., 28 Wis. 472), the same doc- 
trine is inclined to. If there is ambiguity the words 
must be construed most strongly against the insurance 
company and in favor of the insured so as to sustain 
rather than defeat the contract of indemnity. Ander- 
son v. Fitzgerald, 4 H. of L. Cas. 484; Hoffman y. 
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Etna Ins. Co., 32 N. Y. 405; Reynolds y. Commerce 
Ins. Co., 47 id. 597. (2) The policy contained a pro- 
vision rendering the policy void if the property should 
be vacant without the consent of the company in- 
dorsed thereon. lt was occupied until January7, 1875, 
when it became unoccupied. The agent of the com- 
pany then inserted in the policy: ‘‘ The dwelling being 
unoccupied for a short time but being in charge of a 
trusty person living near by, shall be no prejudice to 
this policy."” Held, that this clause was not limited to 
the then existing vacancy but would apply to a subse- 
quent vacancy during the term of the policy. (3) The 
policy contained a condition that ‘any thing else than 
a distinct specific agreement indorsed on the policy 
shall not be construed as a waiver of any printed con- 
dition therein.”’ Held, that the company could dis- 
pense with this condition by oral consent, and the 
general agent unless specially restricted could do the 
same. See Walsh v. Hartford Ins. Co., 73 N. Y. 5. 
The cases Van Allen v. Farmers Ins. Co., 74 id. 469, 
and Marion v. Universal Ins. Co., 85 id. 278, distin- 
guished. Judgment affirmed. Steen v. Niagara Fire 
Insurance Co. Opinion by Danforth, J. 


SUNDAY — VIOLATION OF LAW AS TO NO DEFENSE 
IN ACTION FOR NEGLIGENCE — CONTRIBUTORY NEGLI- 
GENCE — MUNICIPAL CORPORATION. — Plaintiff was in- 
jured while travelling in the streets of the defendant 
city by an obstacle negligently left in such streets by 
the city authorities. Held, that the fact that she was 
travelling at the time of the accident on Sunday in vio- 
lation of the statute was no defense to an action 
against the city forthe injury. The statute (1R. S. 
628, § 70) forbidding unlawful travelling on Sunday 
prescribes a penalty for its violation, but it goes no fur- 
ther, and there is no principle upon which it can be 
held that the right to maintain an action in respect of 
special damage resulting from the omission of a defend- 
ant to perform a public duty is taken away because 
the person injured was at the time disobeying a posi- 
tivelaw. Thé courts are required to construe a penal 
statute strictly, and having before him for judgment 
an alleged violation of the Sunday law, Lord Mansfield 
said: “If the act of Parliament gives authority to levy 
but one penalty there is an end of the question, for there 
is no penalty at common law.”’ Crepps v. Durden, 
Cowp. 640. In Carroll v. Staten I. R. Co., 58N. Y. 
126, an action by a passenger against a carrier for inju- 
ries, it was held that the fact that the plaintiff was at 
the time travelling contrary to statute was no defense. 
The Sunday law received a similar construction in 
Philada. W. & B. R. Co. v. Philada. & H. St. Co., 23 
How. 209, the court holding that the offender, the 
plaintiff in the action, was liable to the fine or penalty 
imposed thereby and nothing more. To the same ef- 
fect is Baldwin v. Barney 12 R. I. 392. Plaintiff's act 
in travelling was not contributory negligence. The 
traveller is not declared to be a trespasser upon the 
streets, nor could defendant close them up against her. 
Travel does not usually result in injury and cannot be 
regarded as the immediate cause of the accident, and 
of such only the law takes notice. At common law 
plaintiff's act was not unlawful, and plaintiff was under 
its protection and might resort to it against a wrong- 
doer by whose act she was injured. See Steele v. 
Burckhardt, 104 Mass. 59; Welch v. Wesson, 6 Gray, 
505; Norris v. Litchfield, 35. N. H. 271. Seealso Schimd 
v. Humphrey, 48 Iowa, 652; Sutton v. Town of Wau- 
watosa, 29 Wis. 21 (a case similar to the one at bar); 
Dillon Mun. Corp., § 778; Baily v. Mayor, ete., 3 Hill, 
531. There are authorities in conflict with the case at 
bar. See Johnson v. Town of Irasburgh, 47 Vt. 28; 
Holcomb v. Town of Danby, 51 id. 428; Bosworth v. 
Swansey, 10 Metc. 333; Jones v. Andover, 10 Allen, 18; 
Smith v. Bost. & Me. R. Co., 120 Mass. 490. But see 
in harmony with the case at bar, Merritt v. Earle, 29 





N. Y. 115; Wood v. Erie R. Co., 72 id. 196. Also Car- 

ley on Torts, §157, Whart. Neg.,$§ 331. Judgment af-* 
firmed. Platz v. City of Cohoes. Opinion by Dan- 

forth, J. 


WILL—CONSTRUCTION OF — PERPETUITIES.— (1) The 
statute of perpetuities is not violated by directions 
which may involve some delay in the actual conversion 
or division of property, arising from the necessity of 
giving notice or doing other preliminary acts. Manice 
v. Manice, 43 N. Y. 303. Such delays are not within 
the reason or policy of the statute. The statute was 
aimed against the creation of inalienable trust estates 
or contingent limitations postponing the vesting of 
titles beyond the prescribed period. In this case a 
testator in one clause of his will directed that the sale 
of his real estate should be made by his executors at 
public sale in the city of New York, after three weeks’ 
notice by publication in four daily newspapers of the 
city. In another clause he directed that ‘in view of 
the present great depression in real estate ’’ the execu- 
tors might exercise a discretion as to the time of sale 
not longer than three years after testator’s death. 
Held, that neither clause unlawfully suspended 
the power of alienation. The statute (Laws 1837, 
ch. 460, 843) provides that sales of real estate by ex- 
ecutors in pursuance of an authority in a will may be 
public or private unless otherwise directed therein. A 
public sale implies prior notice. The direction that 
the sale be public was valid, and it made no difference 
whether the length of the notice,if reasonable, was pre- 
scribed by testator or left to the judgment of the 
executors. The discretion vested in the executors to 
delay the sale three years did not create a trust term 
for any period of time, and involved no suspension of 
the power of alienation. (2) The executors in another 
clause were directed after selling the real and personal 
estate and paying expenses, etc.,and a legacy, to divide 
the remainder into fifty equal parts, “‘and if my son 
C. be then surviving to pay over to him twelve equal 
parts thereof, but in case of his death prior to such 
distribution, upon such distribution to pay over the 
said twelve parts to his lawful issue in equal portions 
share and share alike.”’ The remaining parts except 
ten were given in similar terms to several of testator’s 
children named, and the executors are directed on the 
division to pay the remaining ten shares to ** The trus- 
tees of Robert College of Constantinople.” The in- 
come from the estate before division was to be divided 
proportionally between the several legatees. Held, 
that the legacies to the children of testator and to 
Robert College vested in the respective legatees imme- 
diately on the death of the testator. The postpone- 
ment of the payment was for the convenience of the 
estate, and the giving of the intermediate income in- 
dicated an intention to vest the corpus from which the 
income was to be derived. See Packham v. Gregory, 
4 Hun, 396; Harrison v. Graham, 6 Ves. 239; Davies 
v. Fisher, 5 Bea. 201. (3) A restriction of the college 
to the use of the income of the legacy to it, held not 
to create a perpetuity. Judgment affirmed. Robert 
v. Corning. Opinion by Andrews, C. J. 


— ~ a 


TEXAS SUPREME COURT ABSTRACT. 


AGENCY — AGENT TO SELL ON COMMISSION NO 
AUTHORITY TO PLEDGE— TITLE.— Plaintiff placed a 
piano and three organs with M., a dealer in such 
articles, for sale on commission. M. pledged the 
articles to defendant as security for a loan to him. 
Held, that M. had no power to pledge the articles and 
plaintiff was entitled to recover them from defendant. 
It is not believed that at common law the simple facts 
of possession and power of sale have ever been held 
sufficient indicia of ownership in a factor to authorize 
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a third person to take the property so held in pledge 
for the debt of the factor. To pledge the goods of the 
principal is beyond the scope cf the factor’s power; 
and any attempt to do it under color of sale is tortious 
and void. If the person will call for the letters of 
advice, or make due inquiry as to the source from 
which the goods came, he can discover (say the cases) 
that the possessor held the goods as factor and not as 
vendee; and he is bound to know, at his peril, the ex- 
tent of the factor’s power. 2 Kent Com. 625. See 
Paterson v. Tash, 2 Str. 1178; Danlingy v. Duval, 5 
Tex. 604; Martini y. Coles, 1 M. %¢ S. 140. In the case of 
Queiroz v. Treuman, 3 B. & C. 843; Graham v. Dyster, 2 
Stark.21; De Bonchout v.Goldsmid, 5 Ves. 210; Kinder 
v. Shaw, 2 Mass. 398; Laussatt v. Lippincott, 6 Serg. & 
R. 391. McCreary v. Gains. Opinion by Stayton, J. 
{Decided Dec. 16, 1881.] 


CONSIDERATION — MUTUAL AGREEMENT FOR COM- 
PROMISE.— A mutual agreement for compromise is in 
itself a valuable consideration. In Cavode v. McKellvey, 
Addison 56, it was held that where one claimant pur- 
chased the title of another claimant, the contract was 
upon valuable consideration, though the title bought 
was bad. In O’Keson vy. Barclay, 2 Penr. & W. 531, 
which was an action for libel, it was held that a com- 
promise of the action was a valuable consideration 
sufficient to sustain an agreement, although the words 
alleged to be libellous were not actionable. No in- 
vestigation into the character or value of respective 
claims will be made, it being sufficient that the parties 
thought there was a question between them. 1 Pars. 
on Cont. 439. In Hoge vy. Hoge, 1 Watts, 216, it was held 
that the compromise of a doubtful title was a valuable 
consideration, and sufficient, although a party thereto 
may have been ignorant of his rights, unless the com- 
promise be vituated by fraud sufficient to set aside 
any other contract. Little v. Allen. Opinion by 
Stayton, J. 

[Decided Jan. 24, 1882.] 


MUNICIPAL CORPORATION — WHEN DECISION OF COM- 
MON COUNCIL AS TO ELECTION OF OFFICERS CONCLU- 
sive.— Where by the charter of a city the city council 
was made ** the judge of the election and qualification 
of its own members,’”’ held, that the decision of the 
city council as to the qualification of a member was 
not reviewable in a proceeding by quo warranto. In 
this State it is settled law that the determination of 
the result of an election is a question of political 
nature aud therefore one which it is competent for the 
law-making power to refer to other tribunals than the 
constitutional courts. Williamson v. Lane, 52 Tex. 
335. On principle and authority the question of eligi- 
bility to office is one of a like nature, being one which 
the public welfare demands should be promptly de- 
cided, prior to the induction into office of the party 
elected. Speaking of this question the Supreme Court 
of Pennsylvania says: ‘* Whenever the corporate law 
provides a mode of settling disputes therein without 
the intervention of the courts that mode is deemed 
exclusive of the ordinary remedies, and the judicial 
authority is dispensed with because adequately sup- 
plied. Duffield’s case, Brigh. Lead. Case on Elect. 
564; Commonwealth v. Allen, 70 Penn. St. 465; People 
v.Metzker, 47 Cal. 524; Trigg v. State, 49 Tex.667; Jones 
v. Shaw, 15 id. 577. Seay v. Hunt. Opinion by Gould, 
C. J. 

[Decided Dec. 20, 1881.1 


—_———_q—____—. 


RHODE ISLAND SUPREME COURT AR- 
STRACT.* tz 
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ASSIGNMENT FOR CREDITORS — INTEREST OF AS- 
SIGNOR AS PARTNER.—An assignment for creditors of 





*To a ppear in 13 Rhode Island Reports. 





“all and all manner of goods, chattels, debts and 
effects and other estate of what kind and nature 
soever, aud wheresoever situate, of which the assignor 
is the lawful owner, excepting only what and so much 
as is exempt from attachment,” conveys the assignor’s 
interest as co-partner in the property of his copartner- 
ship. See Fellows v. Greenleaf, 43 N. H. 421. Stiness 
v. Pierce. Opinion per Curiam. 

(Decided Oct. 31, 1881.] 

CONTEMPT — BY COUNSELLOR OF ANOTHER STATE 
APPEARING IN SUIT IN THIS STATE.—Counsellors of 
other courts allowed by courtesy to appear before the 
Supreme Court of Rhode Island are held subject to its 
orders as if they were its own sworn officers. A. was 
appointed receiver of Q.’s personalty, a part of which 
was money due from a debtor in New York which A. ! 
was ordered to collect. Some paymeuts were made to 
A. by the debtor, after which A. was garnished by P., 
a member of the New York bar, couusel for Q., and 
Q.’s attorney before this court when A. was made re- 
ceiver. The garnishment was made in a suit brought 
by P. against Q. for professional services. Held, that 
the garnishment was an act of contempt on the part of 
P. Held, further, that an order should issue to P. 
commanding the discharge of the attachment and 
garnishment. Authorities referred to: Booth v. Clark, 
17 How. 322; Hunt v. Columbian Insurance Co., 55 
Me. 290; Taylor v. Columbian Insurance Co., 14 Allen, 
353; Runk v. St. John, 29 Barb. 585; Hoyt v. Thomp- 
son, 5 N. Y. 320; Ames v. Trustees Birk. Docks, 20 
Beav. 332, 353; Vermont & Can. R. Co. v. Vermont 
Cent. R. Co., 46 Vt. 792; Langford v. Langford, 5 L. 
J., N.S. Eq. 60. Chaffee v. Quidnick Co. Opinion by 
Stiness, J. 

[Decided Oct. 29, 1881.] 

EvVIDENCE—LAW OF ANOTHER STatTe.—The deci- 
sions of the highest judicial tribunal of a State are 
the best evidence as to the law of such State. Horton 
v. Reed. Opinion per Curiam. 

[Decided Oct. 12, 1881.] 

NEW TRIAL— WHEN NOT GRANTED — NEWLY DIS- 
COVERED EVIDENCE.—The defendant in an action for 
slander petitioned for a new trial because the plaintiff's 
witnesses after the trial admitted their testimony to 
have been untrue. The defendant petitioner pre- 
sented affidavits to this effect but had taken no meas- 
ures to prosecute the witnesses for perjury. No affi- 
davits were presented from the witnesses in support 
of the petition, and one of the wituesses denied by 
affidavit the admission charged against him. Held, 
that the petition should not be granted. Dyche v. 
Patton, 3 Jones Eq. 332; Benfield v. Peters, 3 Doug. 
24; Seeley y. Mayhew, 4 Bing. 561; Wheatley v. Ed- 
wards, Lofft. 87; Commonwealth v. Randall, Thatch. 
Cr. Cas. 500. A new trial will not be granted because 
new evidence has been found, if such evidence was dis- 
coverable with proper diligence before the trial, espe- 
cially when such evidence merely impeaches the 
witnesses of the successful party or affects the matter 
of damages rather than the main issue. Ham v. Tay- 
lor, 22 Tex. 225; Schlencker v. Risley, 4 Ill. 483. 
Deeter v. Handy. Opinion dy Durfee, C. J. 

[Decided Dec. 8, 1881.] 

STATUTE OF FRAUDS—-CONTRACT NOT WITHIN A 
YEAR.—August 20 an oral contract was made between 
A. and B. by which A. was to enter B.’s service for 
one year, A. to begin the term of service as soon as he 
could. A. begau to work for B. August 27. Held, 
that the contract was within the statute of frauds, 
being an oral contract not to be performed within a 
year. Held, further, that an action by A. against B. 
for a breach of this contract could not be maintained. 
See Snelling v. Huntingfield, 1 Cromp. M. & R. 19. 
Sutcliffe v. Atlantic Mills, Opinion by Durfee, C. J. 
[Decided Jan. 7, 1882.] 
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WATER-COURSE — OWNER OF LAND OF ORIGIN CAN- 
NOT DETAIN.—A. filed a bill in equity against B. to 
enjoin him from detaining and ponding a stream of 
water which rose on B.’s land and flowed in a natural 
channel to and through the land of A. Held, that B. 
could not justify the detention and diversion by 
showing that he intercepted the water at its source on 
hisland. Jeld, further, that B. could not justify by 
showing that the water was ponded to prepare a reser- 
voir which might be needed to supply a town with 
water under acontract made with the town by him. 
See Dudden v. Guardians of Chitton Union, 1 H. & N. 
627; Arnold v. Foot, 12 Wend. 330. The cases Broad- 
bent v. Ramsbottom, 11 Exch. 602, and Gibbs v. Wil- 
liams, 24 Alb. L. J. 210, distinguished. Howe v. Nor- 
man. Opinion by Durfee, C. J. 

[Decided Jan. 10 1882.] 
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LASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT 
DECEMBER, 1881. 


CORPORATION — ULTRA VIRES—SUPSCRIPTION TO 
EXHIBITION ENTERPRISE.—The O. C. Railroad Co., a 
corporation established by statute for the purpose of 
constructing and maintaining a railroad and carrying 
passengers and freight thereon, and the S. Organ Co., 
the purposes of which was limited by its certificate of 
incorporation to the manufacture of reed organs and 
other musical instruments, each subscribed a stated 
sum for the purpose of defraying the expense of 
holding a ** World's Peace Jubilee and International 
Musical Festival’ in Boston. Held, that the subscrip- 
tions were ultra vires and not binding, even though 
they were made for the purpose of increasing the 
proper business of each corporation from which it 
derived pecuniary benefit. A corporation has power 
to do such business only as it is authorized by its act 
of incorporation to do, and no other. It is not held 
out by the government nor by the stockholders as 
authorized to make contracts which are beyond the 
purposes and scope of its charter. It is not vested 
with all the capacities of a natural person, or of an 
ordinary partnership, but with such only as its char- 
ter confers. If it exceeds its chartered powers, not only 
may the government take away its charter, but those 
who have subscribed to its stock may avoid any con- 
tract made by the corporation in clear excess of its 
powers. If it makes acontract manifestly beyond the 
powers conferred by its charter and therefore unlaw- 
ful, a court of chancery, on the application of a stock- 
holder, will restrain the corporation from carrying out 
the contract, and a court of common law will sustain 
no action on the contract against the corporation. 
Gen. Stat. 3, ch. 3, $5; St. 1870, ch. 224, $87, 11; Whitten- 
ton Mills v. Upton, 10 Gray, 582, 598; Richardson vy. 
Sibley, 11 Allen, 65, 72; Pearce v. Madison & Ind. R. 
Co., 21 How. 441; East Anglian R. Co. v. Eastern 
Counties R. Co., 11 C. B. 775; Ashbury R. Co. v. 
Richie, L. R., 7 H. L. 653; Colman v. Eastern Coun- 
ties R. Co., 10 Beav. 1, 14; Macgregor v. Dover & Deal 
R. Co., 18 Q. B. 618; Eastern Counties R. Co. v. 
Hawkes, 5 H. L. Cas. 331; Thomas v. Railroad Co., 101 
U.S. 71. Every person who enters into a contract 
with a corporation is bound at his peril to take notice 
of the legal limits of its capacity, especially where, as 
in this Commonwealth, all acts of incorporation are 
deemed public acts, and every corporation organized 
under general laws is required to file in the office of 
the secretary of the Commonwealth a certificate show- 
ing the purpose for which the corporation is consti- 
tuted. Such a contract cannot be held to bind a rail- 
road corporation by reason of the supposed benefit 
which it may derive from an increase of passengers 
over its road, upon any grounds that would not hold it 





antee the success of any enterprise that might attract 
population or travel to any city or town upon or near 
its line. The same reasons are no less applicable to 
manufacturing and trading corporations established 
under general laws, and the purposes of which are re- 
quired by those laws to be stated in their articles of 
association. The power to manufacture and sell goods 
of a particular description does not include the power 
to partake in or to guarantee the profits of an enter- 
prise that may be expected to increase the use of or 
the demand for such goods. Duvis v. Old Colony 
Railroad Co. Opinion b7 Gray, C. J. 


CRIMINAL EVIDENCE — CONVICTION OF CRIME CON- 
CLUSIVE AS TO FACT OF CRIME.—At the trial of an 
indictment for an assault on a police officer with a 
dangerous weapon, the officer testified for the prose- 
cution that at the time of the assault he arrested 
defendant for being drunk and was taking him to the 
station house, that he afterward took defendant 
before a police court and made a formal complaint 
against him for drunkenness, to which complaint, as 
was shown by the records of that court, the defendant 
pleaded guilty and was sentenced to pay a fine, which 
he paid and was thereupon discharged. At the present 
trial the defendant offered evidence to show that he 
was not drunk at the time of said arrest as alleged in 
the complaint, which was excluded. Held, that the 
exclusion was proper. The conviction and sentence 
of the defendant for drunkenness was a conc!usive 
adjudication as between him and the Commonwealth 
that he was drunk at the time of his arrest. Com- 
monwealth vy. Evans, 101 Mass. 25; Phillips v. Fadden, 
125 id. 198. Commonwealth of Mussachusetts v. Feld- 
man. Opinion per Curiam. 


NEGOTIABLE INSTRUMENT — CHECK — LACHES IN 
PRESENTATION FOR PAYMENT.—On December 13, 1876, 
the defendants sold to the plaintiff a note of E. A. M. 
& Co. for $1,189.84, and received therefor from him 
after bank hours his draft for that sum payable at 
sight on B. & A., bankers, with whom he kept deposits 
of money subject to be drawn by check or draft at 
sight. On December 14, within an hour after the 
opening of the banking house of B. & A., the defend- 
ants presented the draft to them for payment, and at 
once received from them their check on the First Na- 
tional Bank of Boston for the amount thereof, and 
within an hour afterward deposited this check for col- 
lection to their owncredit in the National Bank of the 
Commonwealth, in which they were accustomed to 
keep their bank deposits and account. On December 
15 the check was presented by the Bank of the Com- 
monwealth to the First National Bank for payment, 
which was refused, and the check so dishonored was 
retarned by the Bank of the Commonwealth to the 
defendants about noon. B.& A. had failed and sus- 
pended payment on that day before the check was 
presented. Held, that defendants were guilty of laches 
in taking from B. & A. their check for the draft drawn 
by plaintiff, and that plaintiff was discharged from 
liability on the draft. Whitney v. Esson, 99 Mass. 
308; Smith v. Miller, 43 N. Y. 171. Fernald v. Bush. 
Opinion by Gray, C. J. 


ee ae 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 


CONSIDERATION — FOR SUBSCRIPTION TO ENTER- 
PRISE — MUTUAL PROMISES — INTEREST.—(1) When the 
trustees of an institution incorporated for educational 
purposes are capable of receiving money and carrying 
out the design of a subscription, wherein the subscrib- 





*To appear in 73 Maine Reports, _ 
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ers promise to pay to the order of such trustees the 
sums set against their names, in six years from date, 
to make up a building fund for said institution, such 
trustees are amenable to law in case of negligence or 
abuse of their trust; and when such subscription is 
accepted, and still more, when the trust is entered 
upon, there is an implied promise for its faithful execu- 
tion, and that is a sufficient consideration for the 
promise of each subscriber to the fund. Ambherst 
Academy v. Cowls, 6 Pick. 427; Ladies Coll. Inst. v. 
French, 16 Gray, 196; Athol Mus. Hall Co. v. Carey, 
116 Mass. 471; Church v. Kendall, 121 id. 528; Par- 
sonage Fund in Frysburg v. Ripley, 6 Green, 442; Carr 
v. Bartlett, 72 Me. 120. (2) Interest when an incident 
to a debt must stand or fall with it. Trustees of Maine 
Central Institute v. Haskell. Opinion by Danforth, J. 
[Decided Jan. 11, 1882.] 

DEED — WHEN NOT VOID FOR UNCERTAINTY — BOUN- 
pARIES.—-It is only when after placing themselves in 
the situation of the grantor at the date of the trans- 
action, with a knowledge of the surrounding circum- 
stances and of the contemporaneous construction given 
by the parties, they find themselves unable to identify 
the premises intended to be conveyed,with reasonable 
certainty from the language of the instrument, that 
the court will declare a deed void for uncertainty in 
the description of the property. Vose v. Handy, 2 
Me. 322, 330; Worthington v. Hylyer, 4 Mass. 196; 
Jackson v. Clark, 7 Johns. 217; Wing v. Burgis, 13 Me. 
111, and Vose v. Bradstreet, 27 id. 156. M. owned a 
lot containing about thirty acres and being the north- 
westerly part of Merchant’s Island. Wherever, it 
abutted upon adjoining land it was bounded by dis- 
tinctly marked and specified lines extending from 
shore to shore on opposite sides of the island, with un- 
disputed monuments. Elsewhere it was bounded by 
the waters of Deer Isle Thoroughfare. Having bar- 
gained it to C. fora full and adequate consideration, 
he made a deed to C. in which he described it as ‘‘a 
parcel of land on Merchant’s Island,’”’ butted and 
bounded by the aforesaid Jines and monuments (which 
divided it from the remaining portion of the island), 
and “containing thirty acres more or less.’”’ The part 
of the island from which it was divided by these lines 
contained about one hundred and ninety acres. M. 
owned no other land on the island. C. owned the 
land adjoining the thirty acre lot, and on the execution 
of the deed went into the actual occupation of that 
also, and has lived on it ever since. His deed was re- 
corded January 1, 1867. In April, 1869, M.’s creditors 
levied on it as his property. Held, in a suit brought 
by the grantee of the levying creditors against C., that 
C. obtained a good title to the thirty acre lot by the 
deed, and that the natural boundaries supplied what- 
ever was necessary to define the lot conveyed; and 
that there was enough in the deed, read in the light of 
the facts agreed, to constitute a sufficient description. 
See Commonwealth v. Roxbury, 9 Gray, 490; Stone v. 
Clark, 1 Metc. 380; Crafts v. Hebbard, 4 id. 452; 
Bybee v. Hageman, 66 Ill. 519; Kronenberger v. Hoff- 
ner, 44 Mo. 185; Jennings v. Brizeadine, id. 331; Bill- 
ings v. Kankakee Coal Co., 67 Ill. 489; Colcord v 
Alexander, id. 581; Ex parte Branch, 72 N. C. 106. 
Cilley v. Childs. Opinion by Barrows, J. 

(Decided Jan. 6, 1882.] 


MARITIME LAW —ACTION FOR TWO MONTHS’ WAGES 
BY SEAMAN DISCHARGED IN EOREIGN PORT.—A sea- 
man discharged with his own consent in a foreign port, 
who was prevented by the conduct of the master from 
making application to the American consul at the 
place of discharge, may maintain an action at common 
law against the master for two months’ wages as his 
part of the three months’ extra pay which the U. 8. 
R. S., §§ 4582, 4584, required the master to pay to the 
consn! on account of the discharge of such seaman, 





Suits to recover the seaman’s portion of the wages 
have been frequently sustained in courts of admiralty. 
In Emerson v. Howland, 1 Mason, 45, Story, J., said it 
was the practice of that court to allow the seaman to 
recover the two months’ wages; and the only question 
with him was whether the amount due the government 
should not be recovered in the same libel. Hopkinson, 
J., doubted the seaman’s right to recover in his own 
name, but deferred to the opinion of Story, J. The 
Juniata, Gilpin, 193. Judge Story’s ruling has been 
adopted in some reported and many unreported cases 
in the admiralty courts. The Dawn, Ware's R. 499; 
The Saratoga, 2 Gallis, 181; Orne v. Townsend, 4 
Mason, 549; Hoffman v. Yarrington, 1 Lowell, 168; 
Rogers v. Lewis, id. 297; The Hermon, id. 515. If the 
admiralty court can sustain a libel for such wages there 
is no reason why they may not be recovered in an ac- 
tion at common law. Thatis the rule as to seamen’s 
wages generally. There are no cases deciding the con- 
trary excepting two in New York. Ogden v. Orr, 12 
Johns. 143; Van Beuren v. Wilson, 9 Cow. 158. These 
are dissented from in the case at bar. The two months’ 
wages are not a penalty but a fixed compensation to 
the seaman. Croucher v. Oakman, 3 Allen, 185; 
Knowlton v. Boss, Sprague Dec. 166; Sheffield v. 
Paige, id. 285. Wilson v. Borstel. Opinion by Peters, J. 
(Decided March 15, 1882.] 


FINANCIAL LAW. 


Usury — LOAN OF MONEY FOR SHARE OF PROFITS OF 
BUSINESS NOT.— Where a party advances to another 
capital with which to engage in business in the name 
of the former, under an agreement that the party 
carrying on the business is to receive 350 per month, 
and each is to receive one-half of the net profits, sub- 
ject to losses, the transaction is not usurious, though 
the lender may thereby in fact receive more than the 
rate of interest allowed by law to be reserved, cn his 
advance, as he takes the hazard of a loss from the busi- 
ness. Where a loan is made and the lender receives a 
share of the profits in an adventure, which is greater 
than the legal rate of interest, but is responsible for 
losses, the transaction is not usurious, though it might 
be so regarded if he were not liable for losses. This 
principle is well expressed in Anderson v. Maltby, 2 
Ves. Jr. 248, in these words: ‘‘An advantage to be 
taken out of trade may be measured in any way agreed 
on, for the money is not lying at interest, but em- 
ployed in making profits, subject to losses.”’ Here 
Goodrich embarked in a new adventure — in a specu- 
lation — which might prove profitable or might result 
in heavy losses. The business was carried on in his 
name. Whatever loss might ensue he was responsible, 
although it might consume the money advanced and 
as much more. Under such circumstances we fail to 
see how it can be said any rate of interest whatever 
was reserved. It may be conceded that if the lender 
should receive a certain share of profits of a business, 
exceeding the legal rate of interest, and was not liable 
for losses, the contract might be regarded usurious, as 
held in Morse v. Wilson, 4 T. R. 353. But wherea loan 
is made, and the lender receives a share of the profits 
which is greater than the legal rate of interest, but is 
responsible for losses, the transaction can not be held 
usurious. Morisset v. King, 2 Burr. 891. Hall v. 
Dagget, 6 Cowen, 655, is a leading case on this subject, 
where it is expressly held that a contract can not be 
held usurious where the Jender is liable for the losses 
incident to the business. In Stevenson v. Unkefer, 14 
Til. 103, where it was contended that a note payable in 
Baltimore bank notes, with twelve and one-half per 
cent interest, was usurious, it was held that where the 
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creditor takes a risk by which he runs the hazard of 
losing the principal sum, or of taking less than the sum 
originally due, with lawful interest, it is not usurious to 
stipulate for or receive more interest than is prescribed 
by the statute. The same principle was decided in 
Spain v. Hamilton’s Admr., 1 Wall. 604, in which it 
was held that where the promise to pay a sum above 
legal interest depends upon a contingency, not upon 
any happening of a certain event, the loan is not usu- 
rious. Illinois Sup. Ct., March, 1882, Goodrich v. Rogers. 
Opinion by Craig, C. J. (101 I. 523.) 


INDORSEMENT—NOTICE TO INDORSEE AS TO VALIDITY. 
—An indorsee of a note, having knowledge of such 
facts as should put him on inquiry as to the validity of 
the indorsement, is charged with a knowledge of what 
he would have learned by such inquiry. Warren v. 
Swett, 31 N. H. 332; Dow v. Sayward, 14 id. 9; Wag- 
ner v. Freschl, 56 id. 195. New Hampshire Sup. Ct., 
March, 1879. Bunk v. Rider. Opinion by Stanley, J. 
(58 N. H. 512). 


NEGOTIABLE INSTRUMENT — EQUITIES AGAINST AS- 
SIGNEE OF NON-NEGOTIABLE INSTRUMEN'’?. —The as- 
signee of non-negotiable paper succeeds only to the 
rights of the assignor, and is affected by all the de- 
fenses against him at the date of the assignment or 
before notice thereof. Knight v. R. R. Co., 1 Jones, 
357; Moody v. Sitton, 2 Tred. Eq. 382; Bank v. Bynum, 
84 N.C. 24; Harris v. Burwell, 65 id. 584. North Caro- 
lina Sup. Ct., Feb. Term, 1882. Havens v. Potts. 
Opinion by Ruffin, J, (86 N. C. 51). 


NEW BOOKS AND NEW EDITIONS. 


CHANEY'sS INDEX-DIGEs?. 


Index-Digest of the Decisions of the Supreme Court of the 
State of Kansas, embraced in McCahon’s Reports and 
volume one to twenty-five Kansas Reports, with references 
to the compiled Laws of 1879, also a complete table of 
cases affirmed, approved, cited, distinguished, criticised, 
doubted or overruled in subsequent decisions of the court. 
By George R. Chaney, late of the Salina Bar. Chicago: 
E. B. Myers & Co., 1882. Pp. 584. 


N the whole this seems a well-constructed work. 
We do not always like the divisions, as for ex- 
ample: Negotiable Instrument, Promissory Note, 
Indorser, Indorsement; all these divisions should be 
grouped under Negotiable Instrument. There is also 
some queer classification, as for example: ‘t Money, 
cannot be refunded by the county treasurer upon the 
failure of a tax-title;’’ ‘“* Signature of wife to deed for 
homestead procured by threats is void.”’ The latter is 
properly put under Duress, and nobody would ever 
dream of looking for Signature. But onthe whole the 
editor has done his work well. The only serious fault 
with the book is in the printing. It is in unnecessarily 
coarse type, and the bulk might just as well have been 
one-half or two-thirds. But the print is good. 


PomeEroy’s Equity JURISPRUDENCE. 

The second volume of this important and excellent 
work is issued. One more volume completes the work. 
We have heretofore expressed our high estimate of its 
merits, and that opinion is amply confirmed by the 
present volume. Published by A. L. Bancroft & Co., 
San Francisco, Cal. 


V. CoLoRADO REPORTs. 


Reports of Cases determined in the Supreme Court of Colorado 
By L. B. France. Vol. V, containing cases decided at the 





April term, 1879; the October and December terms, 1879; 
the April and December terms, 1880; and the April and 
December terms, 1881. Chicago: Callahan & Company, 
1882. Pp. xxxv, 645. 


This volume is creditable to the court, the reporter, 
and the publishers. The preparation of the cases by 
the reporter might well be imitated by the reporters 
of many other States. The cases are mainly of local 
interest, but there are a number of general application, 
well considered and important. 


NOTES. 


CHICAGO firm advertised a baking-powder by 
large colored hand-bills, representing Gen. Butler 
as a baker preparing dough with a silver spoon sticking 
out of his pocket. The General tried te persuade the 
grand jury to indict the advertisers, but they would 
not. We cannot understand the General’s sensitive- 
ness. Perhaps he doves not want to be heralded as a 
“rising man.’’ Or perhaps he thinks there is a covert 
sneer at his want of success with gunpowder. It is 
dangerous to quote in courts of law, even when the 
quotation is familiar. In the course of the trial of 
Doherty v. Lowther, Baron Huddleston remarked that 
he would have to interpret the rules of racing and of 
the Jockey Club, however incompetent to do so, 
Whereupon the defendant’s counsel said gallantly: 
“*T would not hear your enemy say so,’ my lord,’ 
quoting Hamlet’s protest against Horatio’s self-impu- 
ted “truant disposition.”’ This was reported as ** I do 
not hear, my lord, your enemies say so;’’ as if the 
judge had enemies who went about saying that he knew 
too much about racing, whereas in truth and in fact, 
the learned baron has no enemies at all. Next day the 
report was corrected by substituting, ** I would not 
hear your enemies say so,’’ which scarcely mends the 
matter. London Law Journal.—The weekly Texas 
Law Journal has been merged in the new monthly, the 
Texas Law Reporter, a neatly printed periodical. The 
Texas cases, both civil and criminal, are frequently in- 
teresting and generally well considered.— The Amer- 
icun Law Review for July contains the following lead- 
ing articles: Conflict of Laws and Bills of Exchange, 
by A. V. Dicey; Support, Lateral (adjacent) and sub- 
adjacent, by Hugh Weightman; Proximate cause of 
death in accident insurance policies, by Horace W. 
Monckton.— In Lemmon v. Whitman, 75 Ind. 318, the 
court speaks of a ** technical doctrine which reverses the 
theory of creation, that all things were made of noth- 
ing, and makes nothing of something.’’ This is not 
exactly a “reversal,’’ for that would make nothing of 
all things. In Woods v. Miller, 55 Iowa, 168, the 
court held that it was ‘“‘small potatoes’’ to argue that 
a few potatoes of another kind invalidate a delivery 
on a contract calling for *‘ Early Rose.’ They said: 
‘There are some things so small that the law will not 
take notice of then.’’ So in People v. Cummings, 57 
Cal. 88, the court held that “‘shiped’' would answer 
for “‘shipped,’’ citing Lord Mausfield’s holding in 
Rex v. Beach, 1 Leach, 158, that ‘*undertood”’? would 
answer for ‘“‘understood.’’ ——- The Southern Law 
Review! for Juue- July contains the following lead- 
ing articles: Liability of priucipal for usurious loans 
made by agent, by Samuel Maxwell; Contributory 
negligence of carrier as affecting passenger in actions 
against third persons, by Frank W. Burnett; Relief of 
the Supreme Court, being the leading points of the 
majority report of the committee of the American Bar 
Association; Limits to Literary and Artistic Criticism, 
by John D. Lawson, 
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CURRENT TOPICS. 


HE London Law Times notes the prevalence of 
libel suits in England at present. The favorite 
litigation in this country of late has been the action 
for malicious prosecution. For a long time every 
volume of our State reports that we have taken up 
has contained cases of this sort. We note three in- 
teresting libel suits in our late English exchanges. 
The most curious is one that is threatened by the 
Brighton town council against the Lancet, in respect 
to a denunciation of the alleged unhealthy drainage 
of the town. It is well settled that a corporation 
may sue or be sued for libel, but whether a muni- 
cipal corporation may do or suffer so is a novel in- 
quiry. Mr. Munster, barrister, ‘‘ of independent 
means,” has sued the Brightonian newspaper for 
libel on account of the following verses: 


“ALBUM RHYMES. 
(2) (2%) Esquire. 
He began his career at a huckster’s stall, 
He eloped with the wife of a neighbor, 
At twenty he made at Old Bailey a call, 
And retired for ‘six months’’ hard labor. 


To-day ne’s too wealthy and too proud to thieve, 
And moves on a high social level; 
And by aping great piety makes us believe 
He was ever bad friends with the a 

The defendant testified that he did not mean these 
verses for the plaintiff, whereupon he ‘* was severely 
admonished by the learned judge, and strongly ad- 
vised not to take living persons for his subjects 
when writing such verses.” At the judge’s sugges- 
tion the case was settled in court, the defendant 
saying he was sorry, and paying forty shillings dam- 
ages, and disbursements. The case of Belt v. 
Lawes has excited great interest. Mr. Belt is the 
fashionable sculptor of the hour, and being of hum- 
ble origin and entirely self-made, has met with much 
envy and rivalry. He now sues the Vanity Fair 
newspaper for libel in alleging that he is no artist, 
and that his pretended works are made by talented 
subordinates. After several days’ trial the case 
went off until fall. What particularly interests us 
is the following from the Law Times: ‘‘ The above 
case is probably the first in which it has been sug- 
gested that an artist whose skill is impugned should 
prove it by practical operations in court. The in- 
convenient results which would probably flow from 
such a practice are obvious. The practical opera- 
tion would not be recorded, although it might pro- 
duce different impressions upon different minds. 
The operator and his friends might consider the test 
conclusive in his favor; another view might be 
taken by the other side. How move against a ver- 
dict based on this operation on the ground that it 
was against the weight of the evidence? If the 
test is to be applied to a sculptor, why not to a 


V ox. 26— No. 4. 


prima donna? We have known of a case in which 
an artiste sought damages for wrongful dismissal, 
and the justification was that she could not sing. 
Would a judge have allowed her to sing to the 
jury? If so, the rule might be extended without 
limit, with consequences terribie to contemplate.” 
This should be added to our old chapter on Practi- 
cal Tests in Evidence. Our own courts have ap- 
proached pretty near the test of singing. In Mr. 
Linkhaw’s case —the indictment for disturbing a 
religious meeting by bad singing —the witnesses 
imitated the singing in question, and in a case be- 
fore Chief Justice Taney, relating to an alleged 
infringement of copyright of a song, the two airs 
were sung tothe jury. The ‘‘suggestion” in the 
case in question came from the plaintiff on cross- 
examination, with the observation, ‘‘ that will end 
the case.” Hereupon the following dialogue en- 
sued: ‘* Mr. Russell —No, indeed, Mr. Belt, it will 
not. Baron Huddleston —If the jury express a wish 
to see Mr. Belt put to the test, I shall certainly not 
prevent it. (Applause in court, which was at once 
checked.) Sir H. Giffard—TI shall certainly ask 
for it, my lord. Jf. Russell—And I shall not ob- 
ject at the proper stage of these proceedings.” 


Judge Jones, of the Ohio Common Pleas, at 
Cleveland, has recently decided a novel and inter- 
esting point of law respecting negotiable instru- 
ments. The suit was by the holder against the 
drawer of a check. The check was payable to or- 
der, duly indorsed in blank, and transferred to the 
plaintiff. On presentation the bank, drawee, de- 
manded that the holder should also indorse it. This 
he refused to do, and thereupon had the check pro- 
tested, and brought this suit.. Judge Jones holds 
that the bank had no right to make such require- 
ment, although it was proved that such was the 
local custom, and holds that the check was properly 
dishonored. A correspondent asks us if we think 
this good law. Our impression is that it is. The 
bank certainly had no right to demand the holder’s 
indorsement as additional security, for it was bound 
to pay the deposit on the depositor’s order. The 
indorsement would not help to ascertain or guar- 
antee the genuineness of the payee’s indorsement. 
If the check had been drawn or indorsed payable 
to the order of the holder, the bank might reasona- 
bly have demanded, if he were a stranger, that he 
identify himself as the owner, and it might reason- 
ably demand evidence of the genuineness of the 
payee’s indorsement in blank, but nothing more. 
We think Judge Jones is right when he says: ‘A 
bank is ordinarily presumed to know the signatures 
of its own customers and depositors; but it will 
not be seriously doubted that when a check is 
drawn on a bank, which is a stranger to the payee 
and his signature, the bank is entitled to a reasona- 
ble time in which to ascertain the genuineness of 
the indorsement, before paying a check payable to 
his order; and indeed some of the authorities seem 
to justify a bank or banker in calling on the holder 
of such a bill or check, when it is reasonable to do 
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so, to furnish proof that the indorsement is the 
genuine one of the payee; but in this case neither 
of these things was required or asked; there was 
no demand by the bank for proof of the signature, 
nor for a reasonable delay to satisfy itself of the 
genuineness of the indorsement, but there was sim- 
ply an absolute refusal to pay, unless the person 
who presented the check would indorse it. That 
this refusal to pay without such indorsement is not 
justified by commercial law, is, we think, perfectly 
clear; it is an attempt to limit the negotiability of 
such paper, and to fix terms and conditions for its 
payment not warranted by the law or by the drawer 
of the check, neither he nor the 
holder is obliged to submit. The implicit contract 
of a bank with its customers is to pay their checks 
according to the law merchant.” In respect to the 
custom it may be said that it was merely local, con- 
trary to the law merchant, and unavailing to protect 
the drawee, and therefore unreasonable. The cus- 
tom of a bank is available for certain purposes, even 
where it is contrary to the law merchant, as for ex- 
ample, where it is its custom to demand payment 
and give notice of non-payment on the day next 


and to which 


succeeding the third day of grace (Mills v. Bank of 


the United States, 11 Wheat. 431); or to give notice 
by mail to indorsers residing in the place where the 
bank is situated (Carolina National Bank v. Wallace, 
13 5. C. 347; S.C., 36 Am. Rep. 694). But these 
customs do not tend to change the contract of the 
bank, as the custom in question does. We take it 
that no custom of a contracting party can be set up 
to excuse his non-fulfillment of his contract. 


A New Orleans lawyer writes us in praise of the 
Louisiana Code, and wonders, as Mr. Hill wondered 
in respect to the Georgia Code, that no reference 
has been made to it in this journal. The reason of 
this is that Louisiana is under the civil law, and op- 
ponents of codification of the common law would 
concede the codificability of the civil law. The 
Louisiana Code of Practice was adopted in 1825, 
and her first Civil Code in 1808, followed by revis- 
ions in 1825 and 1870. Our correspondent says: 
‘*Tt is true that we are governed by the civil law as 
contradistinguished from the common law, but the 
practical effect of codification can be studied just 
as well. If any one in Louisiana were to speak of 
abolishing the Code, I should fear, that metaphoric- 
ally speaking, little of him would remain by the 
time ‘we the people,’ ‘we lawyers,’ and ‘ you edit- 
ors,’ had finished wich him. I often taken 
your journal to my neighbors and read them the 
arguments aguinst codification, and we have enjoyed 
them as bits of humor. I cannot say of our decis- 
ions what you say of Georgia’s, that they are 
short; but I think that compared to other States 
without a Code you will find that we have not many 
overruled cases, and seldom that hair-splitting labor 
of distinguishing, though sometimes we have, and 
our Supreme Court always call it ‘ differentiate.’” 
We can say of the Louisiana reports that they are 


have 





always interesting, the opinions are lucid, and there 
are surprisingly few of the questions that vex us 
under the common law. Only one volume is pub- 
lished annually, but it is a fat one — ‘‘ unum sed leo- 
nem,” in more senses than one. 


We occasionally have queer things sent to us for 
‘* notice,” including music; but the queerest thing 
of all is a piece of music just received, entitled 
‘*The Verdict March,” by Eugene L. Blake, pub- 
lished by F. W. Helmick, Cincinnati. The title 
page is adorned with lithographic portraits of 
‘*Corkhill,” Judge Porter, and Judge Cox— the 
two latter excellent, to our knowledge—and a 
lithographic group of ‘‘the jury that convicted Gui- 
teau,” including one colored brother and one old 
Albanian, with the ‘‘ sheriff’ down in one corner, 
‘fiat justitia” prominent in the center of the page, 
and water, a vessel, and a mountain presumably 
voleanic in the background. We had hoped never 
to hear of Guiteau again, but this bit of enterprise 
seems to call for recognition. We have glanced 
over the music, and it is our opinion that if Gui- 
teau’s soul is anywhere marching on to this tune, 
his punishment is like Cain’s, and quite sufficient to 
satisfy the most vindictive. The *‘ Legal Triumph 
March” is announced on the last page. We do not 
know what this refers to— perhaps Gov. Cornell’s 
veto of the Code, which might well be celebrated 
in such music as this now before us. We advise all 
musical lawyers to get these pieces. Unless ‘* Cork- 
hill” depends exclusively on blowing his own horn 
he ought to order and distribute a large number of 
the ‘* Verdict March.” 


In response to our suggestion about providing a 
summary way of deciding contests for office in this 
State, correspondents call our attention to provis- 
ions of this character in New Jersey and Maine. 
The New Jersey statute is chapter 159 of the Laws 
of 1880, page 229; the Maine statute is chapter 198 


of the acts of 1880. The latter was the fruit of the 
famous and infamous attempt to count out on a 
wholesale scale two years ago. 


In connection with Justice Westbrook’s decision, 
in another column, of a question of excessive dam- 
ages, we call attention to Atchison, etc., R. Co. v. 
Brown, 26 Kans. 443, where the deceased was a sin- 
gle man, twenty-five years old, leaving neither 
widow nor child, but a mother with some means; 
had worked at various employments for $1.50 to 
$1.90 a day; and for years had boarded with his 
mother and been clothed by her, and once received 
a present of thirty dollars from her, and had never 
given her any thing. The jury found his life worth 
$10,000 to her, the full statutory limit, and this was 
set aside, one judge holding it excessive. The 
judges however did not agree very well in opinion. 
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NOTES OF CASES. 


N People v. Lyon, 28 Hun, 180, it was held that a 
law providing that whenever any person is seen 

to drink spirituous liquors on premises where they 
are forbidden to be drunk, it shall be prima facie 
evidence that such liquors were sold by the occu- 
pant with intent that they should be drunk thereon, 
is unconstitutional, because it deprives the accused 
of his right to a jury trial. The court said: ‘If 
the Legislature can declare that a certain fact is 
prima facie evidence of the defendant’s guilt, such 
a declaration means that the jury must convict, un- 
less the defendant explains away this evidence; 
and if they can declare a fact to be prima facie, it 
would seem to follow that they might declare it 
conclusive evidence. * * * But this clause of 
the statute must stand, if at all, irrespective of any 
natural tendency in the fact of such drinking to 
convince a jury of the defendant’s guilt. To illus- 
trate: If the Legislature can legally enact such a 
clause, they might enact that the drinking of liquors 
a mile distant from such a house, or shop, should be 
prima facie evidence of a sale in such house or shop, 
with intent that the liquor so sold should be drunk 
on the premises. Or again: They might enact that if 
a dead body were found in any house, that should be 
prima facie evidence that the occupant of the house 
had murdered the deceased. Because the legislative 
enactment is merely arbitrary, and need have no re- 
gard to the connection, or want of connection, be- 
tween the evidence and the conclusion which is to 
be proved, it is urged on the part of the people 
that this clause of the statute is but analogous to 
certain common-law presumptions; such for instance 
as that the possession of recently stolen property 
affords a presumption that the possessor is guilty of 
the larceny. Wills’ Cire. Evid. 53; Knickerbocker v. 
People, 43 N. Y. 177. But this presumption is only 
the natural inference which the jury may properly 
draw from circumstances with which the party ac- 
cused is connected. 3 Greenl. Ev., § 31. On the 
contrary this clause of the statute declares a fact, 
with which the accused is not necessarily connected, 
to be prima facie evidence of an illegal act of the 
accused and of the intent with which it was done. 
Thus this clause comes within the condemnation 
expressed by Judge Selden, in Wynehamer v. Peo- 
ple, 13 N. Y. 444 and seg. * * * In State v. Bes- 
wick, 13 R. I.; 8. C., 23 Alb. Law Jour. 487, a stat- 
ute came up for discussion, which declared that the 
notorious character of the premises, or the bad char- 
acter of persons frequenting them, should be prima 
Jacie evidence that liquors were kept there for sale. 
The court held that the statute was unconstitutional, 
as violating the provision that one should not be de- 
prived of life, liberty, or property, except by the 
judgment of his peers or the law of the land. They 
held that the statute took away the right of the 
jury to pass judgment on the guilt of the accused. 
And again, that to hold that the Legislature could 
create artificial presumptions of guilt was to take 
away from a judicial trial the very element which 





makes it judicial. The case of State v. Thomas, 47 
Conn. 546; 8. C., 36 Am. Rep. 98; 23 Alb. Law 
Jour. 489, is not in direct conflict with this. There 
the statute was that one who should keep a place 
where it is reported that intoxicating liquors are 
kept for sale should be fined. In that 
case the crime was for keeping a place having a cer- 
tain repute. And in the present case, if the law 
had imposed a penalty directly on any man in 
whose house any liquors were drunk, a very differ- 
ent question would have arisen. However unwise 
such a law might have been, it would not have in- 
terfered with the right to a trial before a jury. 
The present law does. Because it punishes only for 
selling with intent, etc.; and it directs the jury to 
find that the defendant did sell with intent, etc., 
from a fact which does not, or may not, convince 
their judgments of the defendant’s guilt. So also 
the case of State v. Higgins, 13R. I.; 8. C., 24 Alb. 
Law Jour. 258, does not appear to be in conflict 
with State v. Beswick, ut supra. It would seem, in 
that case, that the statute made the sale or keep- 
ing of liquors, generally, criminal; and it provided 
that evidence of the sale or keeping should be 
prima facie evidence that such sale was illegal; 
thus requiring the defendant to show his license, if 
he had one. The court held that a person prose- 
cuted for an act generally criminal may be required 
to show his license in defense, when there is evi- 
dence to show his guilt if he had no license. It 
will be seen that this case only touches the old rule 
requiring a proof of a negative, when the negative 
involved a criminal charge of neglect of duty. 1 
Greenl. Ev., § 80; Commonwealth v. Thurlow, 24 
Pick. 37 And the principle of the decision is not 
really in conflict with that rule. It is that the act 
of selling liquors is generally criminal; and there- 
fore that proof of that act puts the defendant on 
his defense. And it will be seen that that decision 
does not apply to this present case. The act of 
drinking liquor in a house or elsewhere is not crimi- 
nal. Nor is even the mere permitting liquors to be 
drunk in one’s house or shop criminal. Therefore 
proof of that act in no way can put the defendant 
on his defense. If the law under consideration de- 
clared it to be illegal to sell liquors with intent that 
they should be drunk on the premises without a 
license, and had declared that a sale of liquors with 
intent that they should be drunk on the premises 
should be prima facie evidence that the sale was 
illegal, then the case would have been like that last 
cited. It would have been merely a question 
whether the prosecution should or should not 
prove the want of a license. But the present case 
is totally different. This law makes an act which 
is always lawful, done by one person, prima facie 
evidence that another person has committed a crimi- 
nal offense. This we think cannot be done. And 
it may be noticed here that the case of State v. Bes- 
wick, ut supra, rests only on the constitutional pro- 
vision that no one shall be deprived of life, liberty 
or property except, etc., while we have not only 
that provision (Const., art. 1, § 6), but the further 
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provision declaring that the trial by jury shall re- 
main inviolate. Const., art. 1, § 2. This must 
mean that the jury, not the Legislature, shall judge 
whether the evidence proves the charge.” See 25 
Alb. Law Jour. 403. 


In Taylor v. Commonwealth, Kentucky Court of 
- Appeals, it has recently been held that a statute in- 
flicting imprisonment for life for a third conviction 
of grand larceny is not unconstitutional as putting 
the defendant twice in jeopardy. The court said: 
‘If we had any doubt of the constitutionality of 
this statute we would feel constrained to solve it in 
favor of the previous rulings of this court, and to 
hold the act constitutional. In Mount v. Common- 
wealth, 2 Duvall, such a law was held constitutional. 
The increased punishment for the last offense is no 
part of the penal consequences of the first and 
second, but applies exclusively to the last as aggra- 
vated by its repetition of the same crime. None of 
the evidence necessary to a conviction on the first or 
second indictment is heard on the last. Nothing is 
competent except the evidence that the former con- 
victions had been had and for like offenses. There 
is no trial made on the issues made on the former 
indictments. The accused is not required a second 
time to make response to the charges of guilt in 
those indictments, but proof of the former convic- 
tions fixes his status, and to this status the increased 
punishment is applied without regard to whether 
the former convictions were rightful or wrongful.” 
This seems sound, but under our Constitution this 
statute might be invalid as providing a ‘cruel and 
unusual punishment.” Certainly, to imprison for 
life for grand larceny seems harsh and impolitic, 
especially when no worse is denounced for munch 
more heinous offenses. 


New York seems practically alone in holding that 
a fire insurance policy, conditioned to be void in 
case of other insurance without consent, is avoided 
by other insurance similarly conditioned. This 
doctrine, recognized in Landers v. Watertown Fire 
Ins. Co., 86 N. Y. 414; 24 Alb. Law Jour. 535, is 
unanimously repudiated by the New Jersey Court of 
Errors and Appeals, in Jersey City Ins. Co. v. Nichol, 
8 Stew. (35 N. J. Eq.) 291 (Mr. Stewart’s advance 
sheets). 


Two singular cases of negligence were last month 
decided by the Michigan Supreme Court. In Den- 
nis v. Huyck, 12 N. W. Rep. 878, an action of dam- 
ages against a stable-keeper for negligence in allow- 
ing a sack of corn to be left open on the stable-floor, 
so that the plaintiff’s horse, getting loose in the 
night, stuffed himself and was injured, the trial 
court charged that this was negligence per se, 
‘*equally as though a poison had been left there.” 
This was reversed, the Appellate Court holding it a 
question of fact. This is quite unlike the English 
case where the horse cropped the overhanging yew 
tree branches, The other case, Foley v. Chicago, etc., 





Ry. Co., 12 N. W. Rep. 879, is a caution to baggage- 
smashers. This was an action for negligence caus- 
ing the death of the plaintiff's intestate, a switch- 
man in the defendant’s employ. The deceased had 
been sent by the defendant to switch a car owned 
by another railroad company, to be loaded with 
nitro-glycerine by the servants of that company. 
Owing to the negligence of those servants there was 
a fatal explosion. The plaintiff contended that the 
defendant was negligent in not notifying the de- 
ceased of the danger into which they sent him. 
The defendant had judgment and this was affirmed, 
the court observing: ‘The question then seems to 
be this: Whether defendant, in complying with a 
proper request from another railroad company to 
run for it a short distance one of its cars, to be 
loaded with an article which was safe when prop- 
erly handled, but exceedingly dangerous when care- 
lessly handled, was bound to assume that negligence 
on the part of those handling would occur, and 
bound to take measures for the protection of its 
servants on that assumption ? And if this question 
shall be answered in the affirmative, the further 
question will be presented: What measures of pro- 
tection could the defendant take short of absolute 
refusal to remove the car at all? The switchman 
knew what was to be loaded and had a general 
knowledge of its qualities; but more particular and 
specific information to him on that subject would 
have been entirely without value. He was not to 
handle the nitro-glycerine, and he could exercise no 
control over the action of those who were. Cau- 
tion from him on the subject would not be likely 
to receive attention from the men whose business it 
was, and who handled it constantly. The only cau- 
tion to decedent which could have been of the least 
service would be the caution to keep away alto- 
gether. If he was entitled to this, it necessarily fol- 
lows that defendant should have refused altogether 
to move the car over its track. But it was not 
claimed on the argument that this could have been 
properly or even lawfully done.” 


—_——____—___ 


COURSE OF EMPLOYMENT. 


/T\HERE can be no doubt that a master is liable for 

the consequences to third persons of acts done 
by his servant in the “course of his employment.” (1) 
So long as the act is in the ‘‘ course of the employ- 
ment,” the master is responsible, whether it is of 
omission or commission, in conformity to or disobe- 
dience of the master’s order, by negligence, fraud, 
deceit, or even willful misconduct.(2) So the mas- 
ter is liable for the consequences of excessive force 
in the execution of a lawful order.(3) But the mas- 
ter is only liable for the consequences of the ser- 
vant’s act when it is in the ‘‘course of his employ- 
ment,” and to determine this fact has frequently 





(1) Helyear v. Hawke, 5 Esp. 72. 

(2) Smith Mast. & Servt. 151. 

(3) Higgins v. Watervliet Turnpike Co., 46 N. Y. 23; 8. C..7 Am. 
Rep. 293; Philadelphia, etc., R. Co. v. Larkin, 47 Md. 155; S. C., 28 
Am. Rep. 442. 





THE ALBANY LAW JOURNAL. 


65 








given the courts a great deal of trouble. We may 
illustrate the distinction by a few leading cases. 

As to negligent acts: Although the master would 
be liable for an injury through the negligence of the 
driver of his street car to a passenger riding with- 
out paying fare, by invitation of the driver; (4) be- 
cause those in charge of the cars are employed to 
solicjt passengers and carry them; yet he would not 
be liable for an injury to a bystander at a railway 
station received while helping the fireman take in 
water, at his request; (5) nor for an injury received 
by a bystander while uncoupling cars at the con- 
ductor’s request ; (6) because these servants are not 
authorized to solicit such aid in their duties. 

If the third person knows the servant’s act is con- 
trary to his employment, he is without remedy; as 
where he rides on a freight train, with the conduct- 
or’s assent, knowing it to be against the master’s 
rules or orders;(7) but otherwise, if he was igno- 
rant of the regulation.(8) Again: The master is not 
liable if the servant’s act is so manifestly outside 
his employment as to carry with it presumptive no- 
tice of his want of authority, as where a third per- 
son was permitted by railway section hands to ride 
on a hand-car, and there received injury.(9) And 
so in respect to acts of mere passive negligence re- 
sulting in injury to property, the master is not lia- 
ble where the act cannot under any circumstances 
have been within the employment; as where a car- 
penter, using the plaintiff's shed for his master’s 
work, accidentally sets it on fire in lighting his 
pipe.(10) 

As to willful acts: The master is not liable for a 
wrongful, willful and unlawful act of his servant 
toward a third person, although the servant pro- 
fesses to be acting in the master’s employment, if 
the act is entirely independent and outside of, and 
having no proper connection with the employment. 
As if the servant should make a wanton and unpro- 
voked assault, or wantonly drive his master’s car- 
riage against another.(11) So where through the 
negligence of the defendant’s driver the defend- 
ant’s carriage wheels became entangled with those 
of the plaintiff, and the defendant’s driver struck 
the plaintiff's horses with his whip, and they sud- 
denly started and overturned the plaintiff’s car- 
riage, the court said: ‘‘If a servant, driving a 
carriage, in order to effect some purpose of his own, 
wantonly strikes the horses of another person, and 
produces the accident, the master will not be liable. 
But if in order to perform his master’s orders, he 
strikes, but injudiciously, and in order to extricate 
himself from a difficulty, that will be negligent and 


and careless conduct, for which the master will be 





(4) Wilton v. Middlesex R. Co., 107 Mass. 108; S.C.,9 Am. Rep. 1 
Brennan v. Fairhaven and Westville R. Co ,45 Conn, 284; 8. C., 
Am. Rep. 679. 

(5) New Orleans, etc., R. Co. v. 
Am. Rep. 356. 

(6) Flower v. Penn. R. Co., 69 Penn. St. 210; 8. C.,8 Am. Rep. 251. 


(7) Houston and Texas Cent. R. Co. v. Moore, 49 Tex.31; 8.C., 30 
Am. Rep. 98. 


(8) Creed v. Penn. R. Co., 86 Penn. St. 139; 8. C., 27 Am. Rep. 693. 
(9) Hoar v. Maine Cent. R. Co., 70 Me. 65; 8. C., 35 Am. Rep. 299. 
of reomme v. Joiner, 10 Jur. (N. 8.) 852; Williams v. Jones, 3 H. 


1; 
29 


Harrison, 48 Miss. 112; 8. C.,12 


(11) McManus v. Crickett, 1 East, 106. 





liable, being an act done in pursuance of the ser- 
vant’s employment.” (12) 

To illustrate this distinction: Suppose it to be 
the duty of a servant to unload a locomotive tender 
by throwing the wood overboard, and in so doing 
he accidentally or purposely hits and wounds a by- 
stander; the master will be liable. But if this 
unloading were no part of his duty at the time, and 
he should purposely throw a stick at and injure a 
bystander, the master would not be liable. So if a 
hod-carrier, employed on a third person’s house, 
willfully bespattered the walls, his master would 
not be liable;(13) but if a painter, employed to 
paint the walls, should willfully bespatter them with 
paint, the master would be liable. So where the 
crew of a vessel, without the master’s knowledge 
or authority, fired a salute with a cannon on board, 
and thereby injured a third person, the master was 
held not liable ;(14) but if they had been instructed 
to fire the salute, and in so doing had accidentally 
or purposely inflicted the injury, so long as it was 
not purely felonious, the master would have been 
liable. 

But in respect to public carriers it is held that the 
master owes the duty of protection of his passen- 
gers against even wanton assaults by his servants, 
entirely disconnected from the employment. As 
where a railway conductor kissed a female passen- 
ger against her will;(15) or assaulted a passenger 
on demanding his ticket; (16) or brakemen unlaw- 
fully ejected a passenger by the conductor’s or- 
der; (17) or officers of a steamboat assaulted a pas- 
senger;(18) or an engineman maliciously sounded 
a locomotive whistle;(19) or a street-car driver 
threw one off the car platform who had stepped on 
it to cross the street; (20) or a street-car conductor 
pushed one off who was about to alight; (21) ora 
baggage-master struck with a hatchet a passenger 
in a quarrel about baggage; (22) or a brakeman as- 
saulted a passenger, who resenting the ejection of 
his dog from a car, first laid hands on the brake- 
man; (23) even for a malicious and criminal assault 
by the servant on a passenger in carrying out a sup- 
posed order of the master. (24) 

The test of the master’s responsibility is not 
whether the act was done according to his instruc- 
tions, but whether it was done in the prosecution of 


(12) Croft v. Alison, 4 B. & Ald. 590. See General Omnibus Co., v. 
Limpus, 1 H. & C. 528, 

(13) Garvey v. Dung, 30 How. Pr. 315. 

(14) Haack v. Fearing, 4 Abb. Pr. (N. 8.) 297. 

(15) Croaker v. Chicago, etc., Ry. Co., 36 Wis. 657; 8. C., 17 Am. 
Rep. 504. 

(16) Goddard v. Grand Trunk Ry. Co., 57 Me. 202; 8. C., 2 Am. 
Rep. 39. 
(17) Passenger Ry. Co. v. Young, 21 Ohio St. 518: 8. C.,8 Am. 
ep. 78. 








R 
(18) Bryant v. Rich, 106 Mass. 180; 8. C.,8 Am. Rep. 311; Sherley 
v. Billings, 8 Bush, 147; 8. C., 8 Am. Rep. 451 


(19) Chicago, etc., Ry. Co. v. Dickson, 63 Ill. 151; 8. C., 4 Am. Rep. 
114; Nashville, etc., R. Co. v. Starnes, 9 Heisk. 52; 8. C., 24 Am. Rep. 
296. 


(20) Shea v. Sixth Ave. R. Co., 62 N. ¥Y. 180; S. C., 20 Am. Rep. 480. 


(21) Isaacs v. Third Ave. R. Co., 47 N. Y. 122; 8. C.,7 Am. Rep. 418 


(22) Little Miami R. Co. v. Wetmore, 19 Ohio St. 110; 8. C.,2 Am. 
Rep. 273. 


(23) Hanson v. European and N. A. Ry. Co., 62 Me. 84; 8. C., 16 
Am. Rep. 404. 


(24) - _rrae| v. Chicago, etc., Ry. Co., 44 lowa, 314; 8. C., 24 Am. 
ep. 748. 
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the business that the servant was employed by the 
master to do.(25) As where the superintendent of 
a lumber yard, in violation of his employer’s direc- 
tions, piled lumber on a sidewalk, where it fell and 
injured a person; the master was held liable. (26) 

In regard to the matter of disobedience this dis- 
tinction must be observed: ‘‘If the servant in do- 
ing a particular act in a particular manner departs 
from the appointed mode of performance to inflict a 
wanton injury on a third person, the master will not 
be liable. As where the owner of a building in- 
structs his servant to throw the snow from the roof 
into a vacant adjoining lot, where no one would be 
endangered, and the servant, disregarding the direc- 
tion, carelessly throws it into the street and injures 
a person, the master will be liable; but if the ser- 
vant intentionally threw it on the passer, the master 
would not be liable, for he had not engaged the 
servant to throw snow into the street. (25) 

These familiar principles 
illustration in four cases. In Evans v. Davidson, 53 
Md. 245; S. C., 36 Am. Rep. 400, in the absence of 
his master a general farm servant, working in his 
master’s cornfield with other servants, undertook to 
drive out a cow of the plaintiff which had broken 
into the field, and in so doing negligently struck 
her with a stone and killed her while she was in the 
field. The master was held liable. The driving 
out of the cow, the court said, was part of the ser- 
vant’s implied duty; ‘‘to do such act, for the pre- 
servation of the growing crop, must be regarded as 
ordinary farm work, and such as every farmer, em- 
ploying a servant to do general farm work, would 
reasonably contemplate and have a right to contem- 
plate as a matter of duty from the servant.” 

So in Noblesville, ete., Co. v. 76 Ind. 142, 
a toll-gate keeper, having charge of the gate at all 
times, but not required to collect toll at night after 
nine o’clock, let the beam of the gate down upon 
the plaintiff, who was endeavoring to pass the gate 
after that hour, and injured him, The company 
was held liable. Elliott, J., said: ‘‘It is very ap- 
parent, in this case, that the servant’s duty did not 
terminate with gathering each day’s toll, but that it 
extended to the control of the gate and its appli- 
ances, and if while managing them for the master 
he negligently inflicted an injury upon a traveller, 
who was free from fault, the rule of respondeat supe- 
rior must prevail.” 

On the other hand: In Stevens v. Woodward, 44 
L. T. (N. 8.) 153; 6 Q. B. Div. 318; Alb, Law 
Jour. 411, the plaintiff, a publisher and bookseller, 
occupied the ground floor of the same house in 
which the defendant, a solicitor, occupied the 
second floor. One evening when the defendant 
was absent from his office, his clerk went to a lava- 
tory in the defendant’s room and left the water tap 
turned on. The water overflowed the basin and 
penetrated through the floor into the plaintiff's 
premises. A separate lavatory was provided for the 
clerk, and he had strict orders from the defendant 
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not to , enter the n room in his absence. The master 
was held not liable. The court said: ‘* What pos 
sible part of the clerk’s employment could it be to 
go into his master’s room and use the lavatory ? 
How is it incident to his employment? It was no 
more a portion of his employment than if he had 
gone up two pair of stairs to his master’s bedroom, 
and washed his hands there. He had no business 
to be there at all; it was neither within the scope of 
his authority, nor incident to the normal duties of 
his employment.” 

And in Gilliam v. S. and N. Ala. R. Co.. Ala- 
bama Supreme Court, 1882, where a railway con- 
ductor stopped his train near the plaintiff's house, 
entered the premises, seized the plaintiff's minor 
son, and carried him on the train to the next sta- 
tion, the railway company was held not liable. 
The court, by Stone, J., observed: ‘‘The case of 
M’ Manus v. Crickett, 1 East, 106, is the leading au- 
thority on this question. That case draws a distinc- 
tion between willfulness and negligence, holding 
that when the servant, in the performance of his 
by his negligent act does an injury 
the master is liable in damages. When 
act which produced the injury was in- 
tentionally done, although done while in the per- 
formance of his master’s service, then the master 
was not liable, unless he commanded the act, or was 
present and did not dissent from it. The rule as 
stated above has never been fully satisfactory. 
Since railroads have been introduced, and since they 
have monopolized in large degree the land travel 
and transportation of the country, many of the re- 
vising courts of the country have modified the rule. 
The modification however is confined to acts which 
are within the range of the agent’s employment, or 
delegated authority. The precise modification is, 
that if the agent while acting within the range of 
the authority of his employment does an act inju- 
another, either through negligence, wan- 
tonness, or intention, then for such abuse of the 
authority conferred upon him, or implied in his ap- 
pointment, the master or employer is responsible in 
damages to the person thus injured. But if the 
agent go beyond the range of his employment or 
duties, and of his own will do an unlawful act inju- 
rious to another, the agent is liable, but the master 
or employer is not. * * * The older cases fol- 
low the doctrine declared in M’ Manus v. Crickett, 
supra, and relieve the master or employer from lia- 
bility for tortious acts of the agent, if intentionally 
done, although within the range of his duties, un- 
less the tortious act was wae or adopted by 
the master. In R. R. Co. v. Webb, 49 Ala. 
240, this court held that a railroad company cannot 
be sued in trespass for the willful tort of its em- 
ployee, unless the act was previously ordered or 
subsequently ratified by the corporation. We think 
the principles there announced should be so far 
modified as to limit its application to tortious acts 
of the agent done outside of the range of his em- 
ployment. To this extent we adopt the modified 
rule, as applicable to railroads and their em- 
ployees.”’ 
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As to the master’s liability in cases of the ser- 
vant’s unauthorized use of the master’s team, and 
the like, see Maddox v. Brown, 71 Me. 482; S. C., 
36 Am. Rep. 336; Stone v. Hills, 45 Conn. 44; S. 
C., 29 Am. Rep. 635; 21 Alb. Law Jour. 164. 


—_———_-__—_——. 


DENTISTS. 


NY man may have and many a man does have the 
toothache, but the tingling of the little white 
thread of a nerve seldom causes good to accrue to the 
human race in geueral. I however being charitably 
disposed, and bred to the law — ‘* which is one of the 
first and noblest of human sciences, a science which 
does more to quicken and invigorate the understand- 
ing than all other kinds of learning put together ’’— I, 
being such an one, when I had a toothache, read up 
things dental in the light of things legal, and revolved 
them in the laboratory of my brain, and the result of 
my labors I give to the world free of charge for the 
benefit of those who in the future may suffer the like 
pains and penalties. 

The only recipes for toothache I remember to have 
met with in the law books are the old, old ones given 
by Marcellus three hundred and eighty years before our 
era; they are, “Say ‘argidam, margidam, sturgidam,’ 
or spit in a frog’s mouth and request him to make off 
with the complaint.’’ Glenn’s Laws affecting Medical 
Men, p. 5. Neither recipe ever did me any good. 

I knew well the maxim, “Qui sentit commodum 
sentire debet et onus’ (Anglice, he who has had the dance 
must pay the piper), still, although I had enjoyed the 


advantage of this bone for many a long year, I was: 


unwilling now to bear the burden of its aches and re- 
solved to be quit of it. Had I lived in the days of 
Henry of eight wives I would have gone to one of the 
little shops where was exhibited the bandaged pole as 
asymbol or sign “ that all the King’s liege people there 
passing by might know at all times whither to resort 
in time of necessity” (52 Hy. 8, ch. 42, § 3), and there 
in the person of a man “ occupying and exercising the 
feat or craft of barbery and shaving’? I would have 
found my drawer of teeth. If my tooth had ached 
between the tenth and the eleventh centuries, I would 
have visited a monk or priest, and having confessed 
my pains, would have received physical comfort by a 
spirited jerk being given to the erring member. A 
decree of the Council of Tours forbade the clergy 
undertaking any bloody operation, and thereupon 
their surgical practice fell into the hands of black- 
smiths and barbers. 

The latter soon became the more important class, 
and in the year 1461 the freemen of the mystery or 
faculty of surgery were incorporated by letters-patent 
of Edward 1V. In time however others arose who 
practiced pure surgery, and in 1540 these two bodies, 
by Act of Parliament, were united under the name of 
“The Masters or Governors of the Mystery and Com- 
monalty of the Barbers and Surgeons of London. 
32 Hy. 8, ch. 42. Section 3 of this act, on account of 
the fear of contagion forbade any one in the city of 
London, using barbery or shaving, to occupy any sur- 
gery, letting of bloods or any other thing belonging to 
surgery, drawing of teeth only excepted; and on the 
other hand, no one using the mystery or craft of sur- 
gery was allowed to occupy or use the feat or craft of 
barbery or shaving. 

In the Anglo-Saxon world things have changed now, 
and although a sign is a prima facie evidence of the 
profession and character of the sigu owner (Suton v. 
Tracy, 1 Mich. 243), still something more is now re- 
quired of dental surgeons, and in nearly every civil- 





ized land candidates for this profession must pass an 
examination on subjects appertaining to their craft. 

Some feel a little nervous when they reach the den- 
tists’; to such I would commend the legal maxim 
(although perhaps it was not intended to apply to ex- 
actly such cases) ‘“‘ cuilibet in sua arte perito est creden- 
dum” (trust or credence should be given to one 
skilled in his peculiar profession). 

Dentists are subject to the same rules as to negli- 
gence as are physicians or surgeons (Simonds v. Henry, 
39 Me. 153), and if by a culpable want of attention and 
care, or by the absence of a competent degree of skill 
and knowledge, a D. D. 8. causes injury to a patient, 
he is liable to a civil action for damages unless indeed 
such injury be the immediate result of intervening 
negligence on the part of the patient himself, or unless 
such patient has by his own carelessness directly con- 
duced to the injury. Glenn, p. 251; Add. on Torts, 
p. . Thelawis ever reasonable; so it only requires 
of a dentist a reasonable degree of care and skill in his 
professional operations, and will not hold him answer- 
able for injuries arising from his want of the highest 
attainments in his profession. The rule is that the 
least amount of skill with which a fair proportion of 
the practitioners of a given locality are endowed, is 
the criterion by which to judge of the professional 
man’s ability or skill. McClelland’s Civil Malpractice, 
p- 19. As faras the liability is concerned no distine- 
tion is made between those who are regular practi- 
tioners and those who are not so; the latter are equally 
bound with the former to have and to employ compe- 
tent skill and attention. 

A patient must exercise ordinary care and prudence 
(Eakin v. Brown, 1 BE. D. Smith, 36); so that if one tells 
the dentist to pull out the tooth, but does not say 
which one is to go and the wrong one is taken out, the 
sufferer has no legal ground of complaint unless indeed 
it is quite apparent which is the offending member. 
A patient may be a little careless and negligent, still if 
the doctor or dentist has been so very neglectful of his 
duty that no ordinary care on the part of the patient 
would have prevented the mistake or injury com- 
plained of, the patient will recover, 7. e., recover dam- 
ages for the injury received. Clark v. Kerwin, 4.E. D. 
Smith, 21; Parker v. Adams, 12 Metc. 417. 

The fact that one has taken chloroform will not 
affect his rights or remedies against the tooth-puller 
for any mistake or negligence; for the maxim vigilanti- 
bus, non somnientibus jura subveniunt has no reference 
to people put to sleep by anesthetics. The fact that a 
dentist extracts teeth for love and not for money does 
not relieve him of his liability for failure to perform 
his work properly (Street v. Blackburn, 1 H. Bl. 159; 
Wilson v. Brett, 11 M. & W. 113); and if I am verdant 
enough to allow a green apprentice to practice on my 
jaws, I can still recover from the dentist for any in- 
juries. Henke v. Hooper,7 C. & P. 81. It is a good 
answer to an action brought by a dentist to recover 
payment for his work and labor that the patient has 
been injured instead of benefited by the plaintiff's 
treatment, either because of his want of skill or of 
his negligence. So, where Mr. Gilpin went to Mr. 
Wainwright to have atooth extracted, and Wainwright 
gave him chloroform, and then pulled out the wrong 
tooth, and Gilpin declined to pay for the performance, 
alleging a want of consideration, the dentist sued for 


‘his account, but the court gave judgment against him. 


Glenn, p. 209. If the dentist’s bill has been increased 
owing to his own mistake or wrong-doing—as where 
being employed to pull out one tooth and insert a false 
one, he pulled out two and so has to put in two—he 
cannot recover for this additional amount of work. 
Lord Kenyon well put this when he said: “If a man 
is sent for to extract a thorn which might be pulled 
out with a pair of nippers, and through his misconduct 
it becomes necessary tu amputate the limb, shall it be 
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said that he may come into a}court of justice to re- 
cover fee for the cure of the wound which he himself 
has caused?” Peake’s N. P. C. 83-84. No, indeed! 
say I. In fact, in such a case as the one I put it would 
appear that not only could no recovery be had for the 
additional services rendered necessary by the dentist’s 
own want of proper care, but the man whose grinders 
were thus made few would be entitled to a further de- 
duction from the bill for the bodily suffering and dam- 
age he had sustained. Piper’v. Menifee, 12 B. Monr. 
465. 

One cannot reasonably expect to have teeth as well 
fitted to the mouth by art as by nature. Mrs. Henry 
got a set of artificial ones from Dr. Simonds; when 
put into her mouth she complained that they felt odd 
and pained her. The plate was then somewhat filed, 
but she was still dissatisfied and declined to pay the 
bill. It was then agreed that she should take them 
away and try them for a day or two; this was done 
and again she returned them declining to pay. The 
doctor then sued, and the evidence as to whether the 
teeth fitted was conflicting. One testified that they 
were a good piece of work; another that they were a 
fair average piece of work; while a third said they 
were nothing extra. The judge instructed the jury 
that if Simonds had used all the knowledge and skill 
to which the art had at the time advanced, that would 
be all that could be required of him. The verdict was 
for the defendant. On an application for a new trial 
the court considered the instructions erroneous and 
granted the application, saying, ‘“‘that surgeons are 
held responsible for injuries resulting from a want of 
ordinary care and skill. The highest degree of skill is 
not to be expected, nor can it reasonably be required 
of all. Theinstruction given was * * * undoubt- 
edly correct and no more would be required of him. 
But upon legal principles could so much be required of: 
him? Wethink not. If it could then every profes- 
sional man would be bound to possess the highest at- 
tainment and to exercise the greatest skill in his pro- 
fession. Such a requirement would be unreasonable.”’ 
Simonds v. Henry, 39 Me. 155. [It is a dangerous 
thing for both parties for the dentist to try a new in- 
strument or a new modus operandi for the first time — 
doing so the court once said was a rash act, and he 
who acts rashly acts ignorantly. Using a new instru- 
ment is acting contrary to the known rule and usage 
of the profession. Slater v. Baker, 2 Wils. 359, 362. 
One cannot become an experimentalist except at his 
peril. I found Bogle’s case an interesting one on the 
subject of the use of chloroform; he was a street-car 
driver in the city of “brotherly love;”’’ a vicious 
female (horse) by a kick threw him from his platform 
so that he hit his head against a tree-box. He was 
picked up insensible and carried into a surgery; this 
he was able to leave in a couple of hours, and the fol- 
lowing day went to work again. In course of time he 
had a toothache, and not relishing it he went to Dr. 
Winslow’s office for the express purpose of having 
teeth extracted, intending to take chloroform. The 
chloroform was administered but did not operate as 
soon as usual, exciting rather than tranquilizing B. 
Insensibility however having been finally obtained the 
teeth were taken out, the doctor giving the anesthetic 
from time to time as symptoms of returning conscious- 
ness appeared. Bogle walked home shortly afterward, 
feeling however dizzy and being rather tottery in his 
gait; these unpleasant symptoms continued even after 
reaching his house; the next day thickness of speech 
and numbness of one side and arm came on, and ina 
day or two he was struck with partial paralysis. 
From this he was still suffering when a jury was called 
upon to say whether his wretched state was due to the 
neglect of Dr. Winslow or not. The judge told the 
jury that “‘even if they doubted the safety of the 








agent (the chloroform) employed, there is still a con- 


sideration of the highest reason which they ought not 
to disregard. All science is the result of a voyage of 
exploration, and the science of medicine can hardly be 
said to have yet reached the shore. Men must be 
guided therefore by what is probably true, and are not 
responsible for their ignorance of the absolute truth 
which is not known. If a medical practitioner resorts 
to the acknowledged proper sources of information — 
if he sits at the feet of masters of high reputation and 
does as they have taught him— he has done his duty 
and should not be made answerable for the evils that 
may result from errors in the instruction which he has 
received. * * * Hewho acts according to the best 
known authority is a skillful practitioner, although 
that authority should lead him in some respects wrong. 
* * * JTf the plaintiff was from previous circum- 
stances predisposed to paralysis, it might well happen 
that the extraction of his teeth without the chloroform 
or the use of chloroform without the extraction, would 
bring on a paralytic attack. Even if this was the case, 
still it would not be just to make the defendant an- 
swerable for consequences which he could not foresee, 
which were not the ordinary or probable result of 
what he did. He was only bound to look to what was 
natural and probable, to what might reasonably be an- 
ticipated. Unless such guard is thrown around the 
physician his judgment may be clouded or his confi- 
dence shaken by the dread of responsibility at those 
critical moments when it is all important that he 
should retain the free and undisturbed enjoyment of 
his faculties in order to use them for the benefit of the 
patient. Bogle v. Winslow, 5 Phil. (Pa.) 136. 
Sometimes accidents will happen and dentists fail to 
get their money. A dentist at a lady's request pre- 
pared a model of her mouth and made two sets of 
artificial teeth for her. In response to a letter notify- 
ing her that all things were ready and asking when he 
could see her to fit them in, he received a kind letter 
as follows: ‘** My Dear Sir: I regret, after your kind 
effort to oblige me, my health will prevent my taking 
advantage of the early day. I fear I may not be able 
for some days. Yours, etc., Frances P.”’ Without 
more ado the lady died. The dentist sued her execu- 
tors for £21, but he got nothing for his trouble and 
pains. The court held that a contract to make a set 
of teeth is a contract for a sale of goods, wares or 
merchandise within the meaning of the seventeenth 
section of that obtrusive statute, the Statute of 
Frauds; and that as by the terms of the contract the 
teeth were to be fitted to Fanny’s mouth, and as this 
through no Cefault on her part was never done, her ex- 
ecutors were not liable to the dentist for work done 
and materials provided; nor was the letter a sufficient 
memorandum within the meaning of the act referred 
to. Counsel for the plaintiff and the court seemed in 
this case to differ widely in their opinions as to the 
artistic nature of tooth-making. The former, arguing 
that the defunct lady had in truth contracted for the 
skill of the dentist, and that the materials were merely 
auxiliary to the work and labor, said this case is not to 
be distinguished from that of an artist employed to 
paint a picture. The ivory used was of insignificant 
value as compared to the skill employed. Judge 
Crompton however said: ‘* Here the subject-matter of 
the contract was the supply of goods. The case bears 
a strong resemblance to that of a tailor supplying a 
coat; the measurement of the mouth and the fitting 
of the teeth being analogous to the measurement and 
fitting of the garment. Lee v. Griffin, 1 E. B. & S. 272. 
Willard Andrews had a conversation with Leonard 
Gilman as to the latter furnishing the former’s wife 
with a plate of mineral teeth, and he agreed to pay for 
certain other dental services rendered Mrs. A. The 
plate was furnished while Mr. A. and Mrs. A. were 
living together, and it was quite suitable to A.’s cir- 
cumstances and station in life; he saw it, knew whence 
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it came and raised no objection, but declined to pay. 
The court however considered that he was liable not 
only because the wife’s being permitted to retain the 
plate, and the other circumstances showed her author- 
ity to make the purchase, but also on the ground that 
the plate was one of those necessaries wherewith a 
husband has to furnish his consort. Gilman v. An- 
drews, 28 Vt. 24. It is impossible to say how far this 
doctrine of necessaries may be extended — will it ever 
include false eyes, false hair, false hearts? ’Tis the 
judges alone who can say. 

Although a dentist is often alfowed ‘to do a man 
out of his eye teeth,’’ still he must not be too grasping 
and must not take an unfair advantage of one, even 
though —in the language of the ring—he may have 
his head in chancery. If he does he may get his whole 
body into that same place. Some thirty odd years ago 
a very old man, Captain Simpson by name, a jolly tar, 
who had aroom in Greenwich Hospital, gave a bill of 
exchange payable eight months after date, for £262 10d. 
to one Davis, a London dentist, purporting to be for 
value received. Davis said the real bargain was that 
he should during the whole of the captain’s life attend 
to his teeth and supply him with new ones from time 
to time. What a bonanza was here even though the 
old man should have passed every remaining hour of 
his existence in munching sea biscuits and chewing 
salt junk, for even according to the dentist a new set 
of teeth would only cost between £30 and £50. The 
bill was in the handwriting of D.; it was given in his 
house when no third person was by, and it was never 
heard of till after the captain’s death, which took place 
before it was due, There was no writing as to the 
teeth. The executors of S. were not inclined to pay, 
whereupon D. handed the note over to a creditor of 
his own and an action was brought on the joint ac- 
count of the two. The executors filed a bill in chan- 
cery impeaching the document for fraud and asking 
that it might be delivered up to them. Tbe court 
thought it was quite impossible for any reasonable 
being to draw any inference from the materials before 
it but that it was a case of fraud—nay of gross 
fraud—and that the decree was made as asked. Allen 
vy. Davis, 4 DeG. & 8.133. Sir Lancelot Shadwell thought 
the case had points of resemblance to the remarkable 
one of Dent v. Bennett, 4 My. & C. 269, in which a 
medical man bargained for a very large sum of money 
to attend a person of advanced years. The doctor in 
that case agreed to attend to the entire frame of the 
patient. The undertaking spread over the whole body 
and was not confined to a particular portion of the 
frame, as was the contract in this particular case. 

In the olden times, front teeth were considered very 
valuable — our ancestors appear to have used them in 
fighting, and the hurting a man so as to render him less 
able in fighting to defend himself or annoy his adver- 
sary was considered a misdemeanor of the highest 
kind, and spoken of by my Lord Coke as the greatest 
offense under felony. To cut off an ear or strike off a 
nose was as nothing to the knocking out of a foretooth, 
for a nose or ear is useless in a fight— doubtless they 
are inthe way. Russell on Crimes, Vol. I, p. 720. 

According to that system of punishment introduced 
into England by the Engles, which compensated every 
injury by a money payment, a front tooth was valued 
highly, and one who deprived another of that impor- 
tant portion of the human form divine had to pay six 
shillings, while breaking arib only cost half as much, 
and shattering a thigh only twelve shillings. Taswell- 
Langmead, p. 41. 

By the time I had got this far in my cogitations I 
had lost my toothache, asI suppose my readers have 


their patience. 
R. VAsHON RoGeErs, Jr. 


[As to whether dentists are ‘‘ mechanics,” see 18 
Alb. Law Jour. 384.—Ep. ALB. LAw JoUR.] 





LIABILITY FOR BITE BY DOG. 


MARYLAND COURT OF APPEALS, FEB. 28, 1882. 
GOODE v. MARTIN. 

In order to render the owner liable in damages to any one bit- 
ten by his dog, it must be proved not only that the dog 
was fierce, but that his owner had knowledge that he was 
fierce. 

Such knowledge in the owner may be presumed from the fact, 
shown in an action for damages against him for injuries 
sustained from being bitten by them, that he was accus- 
tomed to keep his dogs tied during the day-time and let 
them loose at night ; and an admission by him that they 
were unchained at the time on account of his not having 
risen from bed, 


— for injury from the bite of a dog. The 
opinion states the case. The plaintiff appealed. 


A. W. Perrie and John J. Yellott, for appellant. 
J. F.C. Talbott and William Grason, for appellee. 


GRASON, J. At the trial of this case in the court below 
an instruction was granted at the instance of the de- 
fendant that there was no evidence legally sufficient 
to entitle the plaintiffto recover; and the verdict and 
judgment being in favor of the defendant the plaintiff 
appealed, and the only question presented for our con- 
sideration is whether there was any evidence offered by 
the plaintiff legally sufficient to be left to the determi- 
nation of the jury. 

The suit was instituted to recover from the defend- 
ant damages for the loss of the services of the plain- 
tiff’s son, who had been bitten by the defendant’s dogs, 
and for medical attendance and medicines which were 
rendered necessary by the son’s injuries. It was 
proved that the defendant, who lived in a thickly set- 
tled neighborhood, and was a blacksmith, kept two 
dogs, alarge New Foundland and a small terrier, for the 
protection of his property, and that he kept them tied 
during the day and turned them loose in the yard at 
night. It was also proved that the defendant sold milk 
to some of his neighbors when he had more than suffi- 
cient for the use of his family, and among others to the 
plaintiff, who was in the habit of sending for it by his 
son who was about twelve vears of age, and sometimes 
by his daughter who was still younger, and that-on the 
Sunday morning when the boy was bitten he was sent 
for the milk, and found defendant’s gate fastened so 
that he could not open it, and that he shook and rat- 
tled the gate in order to attract the attention of some 
of the defendant’s family, and that this caused the 
dogs to bark at him. Becoming alarmed he turned to 
leave the place when the defendant’s daughter made 
her appearance and called him back, and told him that 
she would not let the dogs bite him. She then put 
the dogs in the blacksmith shop, openéd the gate and 
the boy entered the premises. and went with her upon 
the porch of the dwelling, where she left him while she 
entered the house to get him the milk. While he was 
awaiting her return the dogs came from the shop and 
upon the porch, and the large dog began to growl and 
jump athim. He became frightened and started to 
leave the porch when the dogs attacked him, and both 
bit him, making wounds upon his hand, arm and hip. 
The defendant’s daughter came out and took the dogs 
off, and the boy took refuge in defendant’s kitchen. 
The defendant and his wife hearing the noise came 
down undressed, and the wife asked her daughter why 
the dogs had not been tied and directed her to tie them. 

The defendant said that he tied the dogs every morn- 
ing, but that he had remained later in bed that morn- 
ing, and therefore had not tied them as early as usual. 
David Price proved that he had worked for defendant 
two months in the spring of 1880, and that defendant 
had two dogs which he kept tied during the day, but 
that he did not know what he did with them at night, 
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as witness was not there at night, nor did he know for 
what reason they were so kept tied. He also proved 
that when he first went todefendant’s to work, if he 
went into that part of the yard where the dogs were 
tied, and made any “ fumbling,’’ the dog would bark 
and run at him the length of his chain until he got ac- 
quainted with him, which was a month or more after 
he went there, and that the dog was rather fierce. The 
plaintiff testified to substantially the same facts as had 
been proved by his wife; that his son was bitten on 
the finger, arm and hip, and was considerably bruised, 
and his clothes much torn, and that the doctor had 
been to see him four times, and that medicines had 
been procured, but that the loss of his son’s services 
was nothing. There was no proof tending to show that 
the dogs had ever bitten any one before, or that the de- 
fendant had any knowledge that his dogs had been ac- 
customed to attack or bite, or that they had made any 
attempt to get at the witness Price in the manner tes- 
tified to by him. 

In order to render the owner liable in damages to 
anyone bitten by his dog, it must be proved not only 
that the dog was fierce, but that his owner had knowl- 
edge that he was fierce. To this effect are all the au- 
thorities. See Cord v. Case, 57 Eng. C. L. Rep. 622; 
Hogan v. Sharpe, 32 id. 720; Beck v. Dyson, 4 Camp. 
108; Thomas v. Morgan, 2 id. M. & R. 496; Brock v. 
Copeland, 1 Esp. 203; Sarch v. Blackburn, Moody & M. 
505. And to the same effect are the cases cited in the 
appellant’s brief, and he admits the law soto be. But 
he contends that the question asked by defendant s 
wife of her daughter ‘‘ why she bad not tied the dogs,”’ 
and her direction to her to tie them was evidence that 
the wife knew that the dogs were fierce, and that her 
knowledge of that fact ought to be imputed to her hus- 
band. He also contends that as the defendant’s 
daughter invited the plaintiff's son into the yard, and 
told him that she would not let the dogs bite him, 
and drove them into the shop; had charge of the milk 
department, was the daughter and servant of the de- 
fendant, and had charge of the dogs and knew that 
they were fierce, her knowledge also was the 
knowledge of her father and employer. It is true that 
in the case of Baldwin v. Costella, 26 L. T., N.8., 707, it 
was held that where a servant knew that a dog was 
fierce and accustomed to bite, the knowledge of 
the servant was to be imputed to the master and owner 
of the dog; but it was so held solely because the dog 
was committed to the care and management of the 
servant, who was the coachman and kept the dog at 
the stables. In this case there is no proof whatever 
that any one had the care and management of the de- 
fendant’s dogs other than himself, as he swears that he 
tied them every morning, and assigns as a reason why 
he had not tied them the morning the boy was bitten, 
that he had remained in bed longer than usual. Nei- 
ther is there any proof that defendant’s daughter had 
charge of the milk business; the proof only showing 
that on the morning in question she had volunteered 
to get the milk for the boy and to keep the dogs from 
biting him, she being then the only member of defend- 
ant’s family who was down stairs. The proof does not 
show that the daughter was either the servant or agent 
of the defendant in the respects contended for by the 
appellant’s counsel. 

Nor is there any evidence to prove that defendant’s 
wife had any knowledge that the dogs were fierce and 
vicious, further than what may be inferred from what 
she said to her daughter after finding that the dogs 
had attacked and bitten the boy. She may have very 
naturally asked her daughter why she had not tied the 
dogs, and given her directions to tie them without hav- 
ing had any previous knowledge that they would bite. 
But even if she had had such knowledge, her knowl- 
edge could not be imputed to the defendant. In the 








case of Glad v. Joh , 15 L. T., N. S., 476, it was 
held that where a wife assisted her husband in his milk 
business, and a customer had been bitten and had in- 
formed her of the fact and requested her to inform her 
husband, it must be presumed that she had given the 
information as requested, and that he therefore had 
knowledge that his dog was accustomed to bite. But 
the case before us is very different from that. Here 
we are asked to presume that the wife had knowledge 
of the fact, and then further to presume that she had 
communicated such knowledge to her husband; thus 
raising one presumption upon another. For this no 
authority has been or can be furnished. 

But we think the appellant is right in his contention 
that the defendant may be presumed to have hada 
knowledge that his dogs were fierce and dangerous, 
from the fact that he was accustomed to keep them 
tied during the day-time. In Perry v. Jones,1 Esp, 
452, Lord Kenyon held that from the fact that the 
owner kept his dog tied and did not permit him to run 
at large, it must be presumed that he had knowledge 
that the dog was vicious, unruly and not safe to be per- 
mitted to go abroad. And in Buckley v. Leonard, 4 
Denio, 501, it was held that the fact that the owner 
usually in the day-time kept his dog confined, and in 
the night kept him in his store, was evidence that he 
was fully aware that the safety of his neighbors would 
be endangered by allowing him to be at large. So in 
the case now before us we think that the fact that the 
appellee kept his dogs tied during the day and let them 
loose at ‘night, furnishes proof that he knew it would 
endanger his neighbors to permit them to be unfas- 
tened. His statement that the dogs had not been 
chained at an earlier hour on the day the boy was bit- 
ten. because he, the appellee had remained in bed later 
that day than usual, is also proof tending to show that 
he knew that it was unsafe to permit them to be un- 
chained at atime when it was likely that persons would 
be visiting his house; and he also knew that this very 
boy was in the habit of coming to his house about that 
time of the day for the purpose of obtaining milk. 
This evidence ought to have been left to the jury as 
tending to prove the temper and vicious disposition of 
the dogs, and the knowledge of the appellee thereof, 
and it was therefore error in the judge of the Circuit 
Court to take the case from the jury, and the judg- 
ment appealed from will be reversed and a new trial 
awarded. 

Judgment reversed and new trial ordered. 
eatahanippeciominns 


INTEMPERANCE AND LIFE INSURANCE. 
SUPREME COURT OF THE UNITED STATES, 
APRIL 3, 1882. 
KNICKERBOCKER LIFE INSURANCE COMPANY OF NEW 
Yor«K v. Fouey. 

An occasional use of intoxicating drinks will not render a man 
one of intemperate habits so as to avoid a life insurance 
policy, in the application for which he was warranted as of 
temperate habits, nor will an exceptional case of excess 
even though resulting in delirium tremens. 

N error to the Circuit Court of the United States for 

the District of South Carolina. 

In January, 1872, the plaintiff in the court below ob- 
tained from the Knickerbocker Life Insurance Com- 
pany, of the city of New York, a policy of insurance 
for $5,000 on the life of one Badenhop, his debtor to 
that amount. The premium required at the time and 
the annual premiums stipulated were paid. The prof- 
its arising upon them entitled the assured in May, 1873, 
to a further insurance on the life of his debtor to the 
amount of $36.03; and in June, 1874, to the amount of 
$39.36; and policies for these sums were issued to him. 
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Badenhop died in January 1875, but the assured being 
ignorant of the fact paid tbe next annual premium. The 
present action is brought to recover the amount of the 
policies and of the premium overpaid, with interest. It 
was commenced in a court of the State, and upon 
application of the company was removed to the Circuit 
Court of the United States. The complaint alleges the 
issue of the policies, the interest in them of the plain- 
tiff, the death of the debtor whose life was insured, the 
notice and proof thereof furnished to the company, 
the fulfillment by the plaintiff and the deceased of ‘all 
the conditions”’ of the policies, the amount due and its 
non-payment. It also alleges the payment of the an- 
nual premium after the death of the insured. A copy 
of the policies is annexed to thecomplaint. The first 
policy declares that it is issued upon the express condi- 
tion that the application on file in the office of the com- 
pany is an express warranty of the truth of the answers 
and statements contained in it, and thatif they are in 
any respect untrue the policy is to be void and of no 
effect to any one. The additional policies declare that 
they are subject to the same couditions as the first 
one. 

In its answer the company admits the issue of the 
policies and the payment of the premiums mentioned ; 
but sets up among other things as a defense, that the 
plaintiff and the insured did not make true and correct 
answers and statements tocertain questions contained 
in the application for the first policy in this, that to the 
question, ‘Is the party of temperate habits? Has he 
always been so?’’ the answer given was “ Yes,’’ when 
in fact the insured was a man of intemperate habits, 
thus concealing by the answer his true habits, and 
making a false statement concerning them, whereby 
the policy became void. 

On the point thus’raised, whether the answers given 
as to the habits of the insured were true or false, the tes- 
timony offered was conflicting. On the part of the 
company one witness testified that in 1871 and in the 
early part of 1872 he was the family physician of Ba- 
denhop; that at that time Badenhop was drinking 
hard; that during that year he had attended him for 
delirium tremens, and once or twice for indisposition, 
produced “as he thought,’’ from the excessive use of 
intoxicating drink; and that he “‘ regarded ”’ him as a 
man of intemperate habits. But on his cross-examina- 
tion he admitted that he did not know Badenhop inti- 
mately, had no relations with him other than profes- 
sional, and saw him only when he attended him profes- 
sionally or met him occasionally in the street. Two 
other witnesses testified for the company—one that he 
was intimate with Badenhop; the other that he had 
known him for several years—and that he was a very 
intemperate man; that they had frequently seen him 
under the influence of liquor; but neither of them 
stated when his acquaintance commenced, whether be- 
fore or after the policy was issued. 

On the part of the plaintiff several witnesses were 
called who had known Badenhop intimately for many 
years, their acquaintance with him commencing before 
the policy was issued and continuing afterwards, and 
one of whom had been his partner in 1869 and 1870; 
and they all testified unqualifiedly to his being a man 
of temperate habits. 

The defendant requested the court among other 
things to instruct the jury, ‘‘ That where in a question 
whether the party assured is one of temperate habits 
at the time when he seeks to be insured, and has al- 
ways been so, witnesses testify from their own knowl- 
edge of the party and his habits that he was not of tem- 
perate habits, their testimony is entitled to greater 
consideration by a jury than witnesses who testify 
otherwise, because they have not seen or known of 
such habits as are testified to by those who declare that 
he was not a person of temperate habits. 





This instruction the court refused to give, and an ex- 
ception was taken. The court, among other things, 
instructed the jury that all the representations in the 
application for the policy of insurance are warranties 
that such representations are true, and that if they find 
from the evidence that the habits of the insured at the 
time of, or at any time prior to the application were 
not temperate, then the answers made by him to the 
questions, “Are you a man of temperate habits?’’ 
‘“Have you always beeu so?” were untrue, and the 
policy is void; but that if they find that his habits in 
the usual, ordinary and every-day routine of his life 
were temperate, then such representations were not 
untrue within the meaning of the policy, although they 
may find that he had an attack of delirium tremens re- 
sulting from an exceptional indulgence in drink prior 
to the issue of the policy; and that the burden of proof 
is upon the defendant to show the breach of any war- 
ranty in the policy. To the charge the defendant ex- 
cepted. The jury found for the plaintiff, and upon its 
verdict judgment was entered; to review which the 
case is brought to this court on a writ of error. 

Fie.p, J. Theinstruction requested by the defend- 
ant, treating it as applicable to the case at bar, and not 
as containing a mere abstract proposition of law, is open 
to several objections. 

In the first place it assumes that there was a differ- 
ence in the sources of knowledge of the witnesses in 
the case, which was not the fact. All of them testified 
from their observation of the conduct of the deceased ; 
and the jury would properly give weight to the testi- 
mony not according to the positiveness of the aver- 
ments of the witnesses as to their knowledge, but other 
considerations being equal, according to their opportu- 
nities of observation of the deceased’s conduct, and the 
manner in which those opportunities had been im- 
proved. No witness testified from his own knowledge 
that the deceased was of intemperate habits at the time 
he applied for the insurance, and that he had always 
been so. No instruction should be given which thus 
assumes as a matter of fact, that which is not conceded 
orestablished by uncontradicted proof. Vew Jersey 
Life Ins. Co. v. Baker, 94 U. S. 610. 

In the second place the instruction requested does 
not present the law with entire accuracy. Whether 
the testimony of the persons alleging knowledge is en- 
titled to greater consideration than that of persons as- 
serting opinions, mainly depends upon the subjects 
with respect to which the testimony is given. If the 
subject be, as in this case, the habits of a party, affir- 
mations of knowledge will be weighed with reference 
to the opportunities of the witnesses to obtain the 
knowledge they assert. If they are not intimate with 
him and see him only occasionally, the assertion of 
knowledge of his habits however strong will amount to 
no more than the assertion of an opinion, and will not 
be entitled to equal weight with less positive testimony 
of other witnesses founded upon a more extended ac- 
quaintance. 

In the third place the instruction requested omits 
the consideration of the character of the witnesses as 
an element in determining the weight to be given to 
their testimony. The force of testimony often depends 
as much upon the intelligence and judgment of the wit- 
nesses, disclosed by their manner of testifying, as upon 
confidence in their general veracity. 

The charge given by the court, as stated above, cor- 
rectly presented the law of the case. The question was 
as to the habits of the insured. His occasional use of 
intoxicating liquors did not render hima man of in- 
temperate habits, nor would an exceptional case of ex- 
cess justify the application of this character to him. 
An attack of deliriwm tremens may sometimes follow 
a single excessive indulgenco. Doctor Ray in his trea- 
tise on Medical Jurisprudence says that though it most 
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commonly occurs in habitual drinkers, after a few days 
of total abstinence from spirituous liquors, it may be 
the immediate effect of an excess or series of excesses 
in those who are not habitually intemperate as well as 
in those who are. Section 545. In the American En- 
cyclopedia, under the head of * Delirium Tremens,”’ it 
is stated that it ‘‘sometimes makes its appearance iu 
consequence of a single debauch:’’ though commonly 
itis the result of protracted or long continued intem- 
perance. Vol. V. p. 782. 

When we speak of the habits of a person we refer to 
his customary conduct, to pursue which he has ac- 
quired a tendency from frequent repetition of the same 
acts. It would be incorrect to say that a man has a 
habit of any thing from a single act. A habit of early 
rising for example, could not be affirmed of one be- 
cause he was once seen on the streets in the morning 
before the sun bad risen; nor could intemperate habits 
be imputed to him because his appearance and actions 
on that occasion might indicate a night of excessive in- 
dulgence. The court did not therefore err in instruct- 
ing the jury, that if the habits of theinsured “tin the 
usual, ordinary and every-day routine of his life were 
temperate,’’ the representations made are not untrue, 
within the meaning of the policy, although he may 
have had an attack of delirium tremens from an excep- 
tional over-indulgence. It could not have been con- 
templated from the language used in the policy that it 
should become void for an occasional excess by the in- 
sured, but only when such excess had by frequent repe- 
titions become a habit. And the testimony of the wit- 
nesses, who had been intimate with him for years, and 
knew his general babits may well have satisfied the 
jury that whatever excesses he may at times have com- 
mitted he was not habitually intemperate. 

Judgment affirmed. 


—_—_—_q____— 


RECOVERY BACK OF ILLEGAL PENSION 
FEE. 
MAINE SUPREME JUDICIAL COURT, APRIL 
15, 1882. 


SMART Vv. WHITE.* 

Money received from a United States pensioner exceeding the 
statutory allowance for services in obtaining a pension 
may be recovered of the taker by the pensioner, although 
obtained from him without any wrongful intention, and 
whether the pensioner when paying or allowing the sum 
knew of the statutory protection or not. The parties do 
not stand in pari delicto. 

In such a case the defendant is not screened from liability be- 
cause he was an agent merely, and had paid the money to 
his principal before suit brought or demand made upon 
him. Heis a principal in perpetrating the wrong. 
CTION for money had and received from the pen- 

sion money of plaintiff. On exceptions and mo- 
tion to set aside the verdict. The opinion states the 
material facts. 


P. G. White, for plaintiff. 
Barker, Vose & Barker, for defendant. 


Peters, J. Section 5485, U. S. R. S., provides thus: 
“ Any agent or attorney or any other person instru- 
mental in prosecuting any claim for pension or bounty 
land, who shall directly or indirectly contract for, de- 
mand or receive or retain any greater compensation 
for his services or instrumentality in prosecuting a 
claim for pension or bounty land, than is provided in 
the title pertaining to pensions, or who shall wrong- 
fully withhold from a pensioner orclaimant the whole 
or any part of the pension or claim allowed and due 
such pensioner or claimant, or the land warrant issued 


*To appear in 73 Maine Reports. 








to any such claimant, shall be guilty of a high misde- 
meanor, and upon conviction thereof shall for every 
such offense be fined not exceeding five hundred dol- 
lars, or imprisonment at hard labor not exceeding two 
years, or both at the discretion of the court.’’ Another 
provision of the Federal statutes prohibits any sale, 
pledge or assignment of any claim, right or interest in 
any pension which has been or may be granted, pro- 
nouncing all such transfers void. 

The plaintiff who was entitled to a pension, had been 
supported by the town of Levant asa pauper. The de- 
fendant, an overseer of the poor of the town, assisted 
her to obtain her pension under a verbal agreement 
with her, he said, that whatever back pay might be re- 
ceived should be applied toward her indebtedness to 
the town for her support. The verdict finds the fact 
that the defendant got the back pay from her under 
and by force of the contract, excepting that. he allowed 
her to retain fifty dollars of the amount to induce her 
to carry the contract (with that variation) into effect. 

The presiding judge in his charge had ruled substan- 
tially that the plaintiff had a legal right to dispose of 
the pension check or its proceeds as she saw fit; that 
she could voluntarily pay with it her indebtedness to 
the town; that although the agreement was not bind- 
ing upon her, still if she concluded to carry out the 
agreement, and without fraud or duress paid the 
mouey to the town, the payment would be binding 
upon her; but that if the defendant obtained the 
money from her by means of the contract without her 
knowing that she was not compelled to pay it over, 
then the payment would not be binding upon her, and 
the money could be recovered back. Thereupou the 
defendant requested the court to give the following 
ruling to the jury: ‘‘If the jury find that this money 
was paid voluntarily by Mrs. Smart to John White, as 
one of the overseers of the poor forthe town of Levant, 
without fraud or duress, even though paid by mistake, 
and he had paid it over to the town of Levant before 
receiving notice from her that she claimed to recover 
it back, then he is not personally responsible to the 
plaintiff."” This request was properly refused. 

The defendant’s counsel must have intended by the 
phrase *“‘ paid by mistake,” a mistake of law, meaning 
to assert the proposition that the money could not be 
recovered back, if she paid it in fulfillment of the con- 
tract by a mistake of law upon her part; thatis, an ig- 
norance upon her part that such a contract was illegal 
and void. 

It cannot be pretended that the defendant should be 
shielded by any plea of an ignorance of the statute 
upon his part. It matters not that he intended no 
wrong orinjury, and practiced no duress, and knew not 
of the statute. The statute does not make the actual 
intention of its violator an element of the offense. It 
does not prescribe the penalty against a person who 
shall fraudulently contract for and receive for services 
a greater share of a pension than the Jaw allows. Tak- 
ing the excessive sum is per se an unlawful and punish- 
able act. It is well settled upon the great weight of 
authority that in merely statutory offenses, of whicha 
morally wrong intent is not a necessary ingredient, 
guilty knowledge or intent is not necessary to be ei- 
ther alleged or proved where the statute creating the 
offense evidently dispenses with such necessity. The 
statute in question is founded upon a policy of the Fed- 
eral government to protect a class of persons who 
might be incompetent fully to protect themselves, and 
it must necessarily be very absolute and rigorous in 
order to be effective. State v. Smith, 65 Maine, 257; 
State v. Goodenow, id. 30; Commonwealth v. Railroad 
Co., 112 Mass. 412, and cases cited. See 12 Am. L. Rev. 
469, where the question before stated is elaborately dis- 
cussed and the authorities collected. 

But the plaintiff stands ina different attitude. If 
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her pension money was taken from her through a con- 
tract declared to be void by the statute she can have its 
restoration. She would be entitled to recover it back 
even had she known the law, and a fortiori entitled 
not knowing it. The parties do not stand in pari de- 
licto. The penalty of the statute is levelled at him and 
not at her. The punishment is to be inflicted upon the 
taker and not upon the giver. She is to be protected, 
not punished. Her ignorance of the law or her folly, 
if not ignorant of it, is excusable, but hisis not. He 
commits a wrong; she does not. She cannot defraud 
herself. The statute would be nullified by a different 
interpretation. 

The principle that where the offense is merely malum 
prohibitum and not in itself immoral, a person may re- 
cover back money paid under an illegal contract to the 
party who is wholly or principally the wrong-doer, runs 
through a long line of decisions which bear more or 
less analogy to the present case. The case at bar is a 
stronger case for the application of the principle than 
most of them. In Smith's Cont. 204, it is said there is 
an exception to the rule or maxim, in pari delicto, 
potior est conditio defendentis, ** where the illegality is 
created by some statute, the object of which is to pro- 
tect one class of men agaiust another, or where the il- 
legal contract has been extorted from one party by the 
oppression of the other.’’ And it is there further said: 
“In cases of this sort, although the contract is illegal, 
and although a person belonging to the class against 
whom it is intended to protect others cannot recover 
money he has paid in pursuance of it, yet a person be- 
longing to the class to be protected may, since the al- 
lowing him to do so renders the act more efficacious.”’ 
The English cases quoted by the author to illustrate 
the principle are many and various. In Smith v. Cuff, 
6 M. and Selw. 160, Lord Ellenborough says: ** This is 
notacase of par delictum, but of oppression on one 
side and submission on the other; it can never be 
predicated as par delictum when one holds the rod and 
the other bows to it; there was an inequality of situa- 
tion between the parties.” 

In Curtiss v. Leavilt, 15 N. Y.9, it was held that 
““where a contract otherwise unobjectionable is pro- 
hibited by a statute which imposes a penalty upon one 
of the parties only, the other party is not in pari de- 
licto, and upon disaffirming the contract may recover 
as upon an implied assumpsit, against the party upon 
whom the penalty is imposed, for any money or prop- 
erty which has been advanced upon such contract.’’ 
Other New York cases are tothe same effect. Schermer- 
horn v. Talman, 4 Kern. 93, and Tracy v. Talmage, 
id. 162, are tothe same point, and contain copious 
citations of analogous cases. Benj. on Sales (5d Am. 
ed.), 3509, note c., and cases cited. 

ln White v. Franklin Bank, 22 Pick. 181, where a 
plaintiff had deposited money ina bank repayable at a 
future day, in violation of a statute of Massachusetts, 
he was allowed to recover back the deposit upon the 
ground that although both parties were culpable the 
defendants were the principal offenders. The court 
there said that to deny the action would be to secure 
to the defendants the fruits of an illegal transaction, 
and would operate as atemptation to all banks to take 
an advantage of the unwary and those who had no 
knowledge of the law or the illegality of such transac- 


tion. In Lowell v. Boston and Lowell R. Co., 23 Pick. 24, | 


the same doctrine is restated and reaffirmed as applica- 
ble to another class of facts. In Atlas Bank v. Nahant 
Bank, 3 Mete. 581, 585, the same court speaking of 
the decision in White v. Franklin Bank, says: ‘To 
have decided otherwise would have given effect to an 
illegal contract in favor of the principal offender, and 
would have operated as a reward for an offense which 
the statute was intended to prevent.” In Walanv. 
Kerby, 99 Mass. 1, in construing an act relating to the 
sale of intoxicating liquors, the court say: ‘* The seller 





and buyer of intoxicating liquors sold in violation of 
law are not in pari delicto, because the latter is guilty 
of no offense. When the purchaser seeks to recover 
back the price he has paid, the illegality of the trans- 
action of which he offers evidence is wholly on the 
part of the defendant, and he himself is not particeps 
criminis.”’ 

Other illustrations of the principle are found in 
many other cases. The doctrine is commented upon 
in Concord v. Delaney, 58 Me. 316; is considered in 
Connecticut in the case of Camerony. Peck, 37 Conn. 
555; and elaborately discussed in New Hampshire in 
the cases of Prescott v. Norris, 32 N. H.101, and Butler 
v. Northumberland, 50 id. 33, 39. 

If then there was such a contract between the plain- 
tiffand defendant, as before stated, it was illegal and 
void, and the defendant is not allowed to deny that he 
knew it to be illegal and void. He would be the prin- 
cipal if not the sole offender in the transaction. If the 
plaintiff assented to the payment under and by force 
of the contract because she was mistaken as to her legal 
rights, and did not know of the protection vouchsafed 
to her by the statute, she was defrauded. In this view 
the different terms of the requested instruction are 
repugnant to each other. They are tantamount to this 
rendering: ‘‘If paid without fraud or duress, except- 
ing such as may arise from the illegality of the transac- 
tion, he knowing and she not knowing that the con- 
tract was in violation of law.’’ But that would bea 
fraud. The requested instruction was therefore self- 
contradictory—a felo de se. 

The defendant cannot be screened from liability be- 
cause he paid the money to the town before notice to 
pay back. The money was illegally in his hands. The 
rule of respondeat superior does not apply. The de- 
fendant was the active and efficient party in perpetrat- 
ing the wrong complained of. Call v. Houdlette, 70 
Me. 308, and cases. 

It is contended that the judge misstated to the jury 
some of the testimony of the defendant. Were it so 
the objection comes too late after verdict. The judge’s 
attention should have been called to the matter before 
the jury retired, so that he could correct himself if he 
had fallen into error. But the case most amply shows 
the complaint to be unfounded. Judges must allude 
to, and more or less repeat the evidence in, summing 
up to the jury, and it is impossible in all cases to pre- 
serve the exact words of witnesses. In this case no im- 
proper departure was indulged in. The defendant’s 
statements were not misrepresented. Neither upon 
the law nor upon the facts should the verdict be dis- 
turbed. 

Motion and exceptions overruled. 

Norte.— In United States v. Hewitt, in the U. S. Dist. 
Ct., N. J., Feb. 23, 1882, it was held where the agent or 
attorney of a pensioner collected the pension money, 
and by the consent aud at the request of the pensioner 
in good faith retained sufficient of the money in his 
hands to pay certain debts due by the pensioner to cer- 
tain parties, and also retained $200 for his professional 
services rendered for the pensioner in other matters not 
connected with the procurement of the pension money, 
there is not such aretention of pension money as is 
contemplated in the offense described in section 5485, 
of the U. 8. Revised Statutes. See 11 Fed. Rep. 243. 


— 


DAMAGES FOR DEATH BY NEGLIGENCE IN 
DISCRETION OF JURY. 


NEW YORK SUPREME COURT, MAY, 1881. 


HooGHKIRK V. PRESIDENT, ETC., OF DELAWARE AND 
Hupson CANAL Co. 


The New York Statute in relation to actions for death from 
negligence declares that “the jury may give such damages 
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as they shall deem a fair and just compensation not ex- 
ceeding five thousand dollars,” ete. Held, that under this 
statute it is in the discretion of the jury and not in that of 
the court to determine the damages, and the award of 
$5,000 for the death of an infant six years of age, there 
being no evidence that the amount was necessarily excess- 
ive, will not be disturbed by the court. 
— by an administrator for death of intestate 
from negligence. The case was tried at the 
Albany Circuit. The facts appear in the opinion. The 
defendant made a motion for a new trial on the ground 
that the damages awarded by the jury are excessive. 

Smith & Moak, for defendants and the motion. 

Parker & Countryman, for plaintiff and opposed. 

WestTBrRooK, J. On the 12th day of May, 1880, a 
verdict was rendered in this action for the sum of five 
thousand dollars. That verdict the defendant moves 
to set aside upon the sole ground that it is excessive. 
Preliminary to any discussion of the merits of the 
present motion, a brief statement of the facts of the 
case will be given. 

On the 7th day of November, 1879, the plaintiff, who 
was a gardener residing upon Van Rensselaer Island, 
in the county of Albany, was coming in a wagon drawn 
by two horses to the city of Albany. With him in the 
wagon were his wife, two hired men, and his infant 
daughter Eliza, who had passed her sixth birthday a 
few days before. In going to the city the route was 
across the railroad track of the defendant, in crossing 
which the wagon was struck by one of its locomotives 
and substantially destroyed, all the inmates more or 
less injured, and the infant daughter killed. 

The action brought to recover the damages 
caused by the death of such infant, and is controlled 
by our statutes, which will be found in the third vol- 
ume of the Revised Statutes (6th ed.), pages 569 and 570. 

The deceased Eliza as the proof showed was the only 
child of the plaintiff, a man in moderate circumstances, 
and was “a bealthy and bright child,’ and left her 
surviving a father and mother, the latter of whom was 
also severely injured and crippled by the same acci- 
dent. 

The jury was particularly instructed in estimating 
the damages, if they should find that the accident was 
caused solely by the negligence of the defendant, and 
that the plaintiff was free from contributory negligence, 
they should be strictly confined **to the pecuniary in- 
juries resulting from such death tothe * * * next 
of kin of such deceased person.”” And that the pain 
and shock to the feelings of the parents caused by the 
death of their daughter could not in any way be con- 
sidered; and that they were limited in fixing sch 
damages by what in their honest judgment ‘they 
should deem a fair and just compensation ” for “ the 
pecuniary injuries resulting from such death,’’ which 
compensation, however, could not exceed “five thou- 
sand dollars.” 

Under this charge, as hus already been stated, the 
jury awarded five thousand dollars, and the question 
which the present motion presents is, can the court, as 
matter of law, pronounce the verdict excessive? 

The action is predicated upon a statute and by it the 
jury 1s specially charged with the duty of estimating 
the damages. Its language is: **And in every such ac- 
tion the jury may give such damages as they shall 
deem a fair and just compensation, not exceeding five 
thousand dollars, with reference to the pecuniary in- 
juries resulting from such death to the husband or 
widow and next of kin of such deceased person.” It 
would be exceedingly difficult to frame a law which in 
words would confer greater discretion upon a jury. 
The question of damages in an action of this character, 
would, without any statutory provision so declaring, 
be one of fact; and if the intent of the act was simply 
to give the right of action in a case where death en- 
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sued from the wrongful act of another, it would have 
been sufficient so to declare, and a jury would, with. 
out any special direction in the statute, have awarded 
them. The Legislature however has not contented it- 
self with giving the action, thereby leaving the dam- 
ages to be ascertained according to the usual course of 
procedure, but it has also by express words specified 
and separated the functions of the jury from those of 
the court “‘in every such action.’’ Our law makers 
knew that in this class of actions the damages would 
be largely conjectural, and hence t!.o special provision 
to which attention has been called. ‘*The jury may 
give,’ declares the act, ‘‘such damages as they,”’ not 
the court, *‘shall deem a fairand just compensation, 
not exceeding five thousand dollars, with reference to 
the pecuniary injuries resulting from such death to 
the husband or widow and next of kin to such de- 
ceased person.”’ When such a discretion is confided 
to a jury by unmistakable language, it is difficult to 
see upon what principle a court, which has not a par- 
ticle of proof evidencing that the sum awarded as 
damages is necessarily excessive, nor to justify the as- 
sumption that the verdict does not represent the 
honest judgment of the jury upon the question sub- 
mitted to it, can decide that the finding shall not be 
upheld because its judgment differs from that of the 
jury. The answer to any argument urging the intcr- 
ference of the court upon any such ground is that the 
act which gives the action has made the jury, and not 
the court, the tribunal whose judgment upon that 
point is to control. As matter of law it is impossible 
for any court to say that the actual ‘‘ pecuniary in- 
juries’ resulting from the death of the infant might 
not be five thousand dollars. Possibly the probabili- 
ties are against it, but the statute in this region of con- 
jecture has committed the formation of an opinion to 
a jury upon whose discretion the ouly limitation is the 
maximum which is thereby allowed. 

It must not be understood however that the jury 
are, in the assessment of damages, beyond legal con- 
trol. If it appears that the amount of their verdict 
has been increased by the consideration of an improper 
element, or if the facts of the case show that ‘the 
pecuniary injuries resulting from such death” could 
not equal the amount awarded, the courts can inter- 
fere. ‘To the latter class of cases, the extreme one, 
put by the counsel for the defendant, of ‘ta man far 
advanced in lifeand so extremely infirm that he was 
utterly helpless,”’ etc., would belong. In such an in- 
stance the facts would show a verdict of $5,000 to be 
excessive. But when the condition in life of the par- 
ties is shown and there is a reasonable prospect of a 
long and useful life to the party killed, the jury are to 
estimate the present and prospective damages caused 
by the death to the next of kin to be measured, accord- 
ing to their best judgment, by the actual ** pecuniary 
injuries to such”* next of kin. The discharge of such 
duty,expressly confided toa jury by statute,necessarily, 
in a case which presents reasonable grounds of con- 
jecture, involves a wide discretion, and unless the evi- 
dence shows a plain error the verdict cannot be dis- 
turbed. 

This is, it seems to me, no nove! or strained interpre- 
tation of the act, but one which is abundantly sustained 
by decisions of our own courts. In Oldfield v. New 
York and Harlem R. Co., 14 N. Y. 310, the deceased, 
Hetty Downie, a female child of the age of about 
seven years, had been run over by the defendant’s cars 
and killed. She lived with her mother. On the trial 
a nonsuit was asked upon the ground, among others, 
‘that there was no proof of any pecuniary or special 
damages sustained by the plaintiff or by the next of 
kin.” The motion was overruled and the plaintiff had 
a verdict for $1,300. The Court of Appeals, per 
Wright, J. (pages 317, 318), said: *‘ It is not required to 
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sustain the action that there should be proof of actual 
pecuniary loss. * . * The damages are to be as- 
sessed by the jury with reference to the pecuniary in- 
juries sustained by the next of kin in consequence of 
such death. This is not the actual present loss which 
the death produces and which could be proven, but 
prospective losses also. * * * They may compen- 
sate for ‘pecuniary injuries,’ present and prospective. 
* * * What I think the Legislature intended was 
that the jury who had all the circumstances of the 
casualty and the precise condition and relationship of 
the parties before them, should give such a compensa- 
tion as they should deem just and fair, keeping in 
view that it was to be measured by the injury done to 
the next of kin.”’ 

In lhl v. Forty-second Street R. Co., 47 N. Y. 317, the 
Court of Appeals, per Rapallo, J. (pages 320, 321) say : 
The absence of proof of special pecuniary damage to 
the next of kin, resulting trom the death of the child, 
would not have justified the court in nonsuiting the 
plaintiff, or in directing the jury to find only nominal 
damages. It was within the province of the jury who 
had before them the parents, their position in life, the 
occupation of the father, and the age and sex of the 
child, to form an estimate of the damages with refer- 
ence to the pecuniary injury, present and prospective, 
resulting to the next of kin. Except in very rare in- 
stances it would be impracticable to furnish direct 
evidence of any specific loss occasioned by the death 
of a child of such tender years; and to hold that 
without such proof, the plaintiff could not recover, 
would in effect render the statute nugatory in most 
cases of this description. It cannot be said as matter 
of law that there is no pecuniary damage in such a 
case, or that the expense of maintaining and educating 
the child would necessarily exceed any pecuniary ad- 
vantage which the parents could have derived from his 
services had he lived. These calculations are for the 
jury, and any evidence on the subject beyond the age 
and sex of the child, the circumstances and condition 
in life of the parents, or other facts existing at the 
time of death or trial, would necessarily be specula- 
tive and hypothetical, and would not aid the juryin 
arriving at a conclusion.” 

The child in the case just referred to was a male 
child of the age of three years and two months. The 
verdict was for $1,800 and was sustained. 

In McGovern v. New York Cent. & H. R. R. Co., 67 
N. Y. 417, the action being for the death of a boy eight 
years of age and the recovery $2,500 (see error book in 
State Library), the court held that the jury in an ac- 
tion of this character could estimate the whole dam- 
ages sustained by the father from the death as well as 
those proceeding from the loss of services during mi- 
nority as those after. 

There are many other cases (Quin v. Moore, 15 N. 
Y. 452, 456; O'Mara v. Hudson R. RR. Co., 38 id. 445, 
450; Tiiley v. Hludson TR. RR. Co., 29 id. 252, 285, 287; 
8. C., 24 id. 471, 475, 476; Curey v. New York Cent. & 
Hud. R. R. Co., 6 Abb. N. C. 104, 119; S. C., 78 N. ¥. 
518; Bierbuuer v. New York Cent. &@ Hud. R. R. Co., 
15 Hun, 559; affirmed, 77 N. Y. 583, and several others; 
also see article in Southern Law Review of May and 
June, 1882, pages 68, 77, 78), which may be consulted in 
this connection, but those specially referred to clearly 
establish the following principles, viz.: 1. The plaintiff 
in an action of this character need not show any direct 
pecuniary loss. .2. When the circumstances and con- 
dition in life of the next of kin, and the age, sex and 
physical and mental characteristics of the deceased 
are shown, it is for the jury to estimate ‘the pecu- 
niary injuries,’’ present and prospective, to the next 
of kin. 3. The court cannot say ‘Sas matter of law” 
inthe case of the death of an infant, and no actual 
loss in dollars and cents shown, “that there is no pe- 
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cuniary damage to such a case or that the expeuse of 
maintaining the child would necessarily exceed any 
pecuniary advantage which the parents could have de- 
rived from its services had it lived;’’ and that the 
‘calculations ’’ of the probable injuries ‘‘ are for the 
jury,” because evidence on such a subject beyond 
what has been above stated to be proper “* would neces- 
sarily be speculative and hypothetical; ’’ and 4. When 
juries have only by such lights as the circumstances 
and condition in life of the next of kin, and the phys- 
ical and mental characteristics of the deceased afford, 
calculated and ascertained the *‘ pecuniary injuries” 
to be hundreds of dollars, the courts cannot interfere. 

These principles must be decisive of the case under 
consideration. If when the circumstances of the ° 
death, the situation and condition of life of the next 
of kin, and who and what the deceased was are shown, 
the court cannot say “as matter of law” that no dam- 
ages have been sustained, and that verdicts for sums 
ranging from $1,500 to $4,500 (the latter was the verdict 
in Carey v. N. ¥. C. & H. R. KR. Co., above cited) ean- 
not be overturned upon the ground that they are not 
warranted by the evidence, then it is equally impos- 
sible to say ‘‘as matter of law” that the verdict in the 
present case cannot be upheld. It is true, as Judge 
Rapallo says (47 N. Y. 320, 321), that evidence of dam- 
ages in cases of this character ‘‘ would necessarily be 
speculative and hypothetical,” aud for that reason 
such evidence would be improper; but that which 
witnesses are forbidden to do, viz., to speculate as to 
the probabilities of the future he concedes a jury may 
do, and must do when he holds that they must calcu. 
late the ‘‘ pecuniary injuries’? to the next of kin, 
present and future, based upon the simple facts of 
death and circumstances and condition in life of the 
parties. In this region of conjecture —for it is sim- 
ply and only that—no judge and no court can say ‘as 
matter of law’’ that a verdict for five thousand dol- 
lars is in excess of the possibilities of the injury. In 
fact and in truth there is no middle ground between 
the position that the recovery must be limited to the 
actual pecuniary loss and damage proved, and the 
other that the discretion of the jury in a case in 
which there is room for conjecture, is only limited by 
the maximum amount allowed by statute. Either the 
one or the other is the law, and as the courts of this 
State at least hold that the ‘*‘calculations”’ of the 
damages based solely upor. the circumstances and con- 
ditions of the parties are for the jury, it is impossible, 
as no fact is proven which shows tke verdict to be 
necessarily excessive, to disturb the finding of the jury 
in this case. 

In reaching the conclusion just announced, it is 
proper to say that the case of Lehman v. City of 
Brooklyn, 29 Barb. 235, and others cited by the coun- 
sel of the defendant, have not been overlooked. The 
one just referred to is clearly in conflict with those in 
the Court of Appeals upon which comment has been 
made. In regard to a question so important and in- 
teresting as that involved in this motion, judicial 
It has been the aim of this 
opinion to show what principles have been established 
by our court of last resort, and apply such principles 
to the present case rather than to critically review 
every reported decision. Upon principles that seem to 
me clearly recognized by our Court of Appeals, the 
present motion for a new trial must be denied. 





a 

UNITED STATES SUPREME COURT AB- 
STRACT. 

EQUITABLE ACTION — WHEN EQUITABLE RELIEF 


CANNOT BE GIVEN, ABATES.—The rule is that wherea 
cause of action cognizable at law is entertained in 
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equity on the ground of some equitable relief sought 
by the bill, which it turns out cannot for defect of 
proof or other reason be granted, the court is without 
jurisdiction to proceed further, and should dismiss the 
bill and remit the cause to acourt of law. Russell v. 
Clarke, 7 Cranch, 69; Price’s Patent Candle Co. v. 
Bauwen’s Patent Candle Co., 4 Kay & J. 727; Bailey v. 
Taylor, 1 Russ. & My. 75; French v. Howard, 3 Bibb, 
303; Robinson v. Gilbreth, 4 id. 184; Nourse v. Greg- 
ory, 3 Litt. (Ky.) 378. In this case a bill was filed to 
foreclose a mortgage upon real estate executed by B. 
as surviving partner of a firm, to secure notes given by 
him in the name of the firm and as surviving part<i 
thereof. The court found that at the date of the ‘ort- 
gage the title to the real estate had never been in the 
firm or B., but was in the deceased merber of th firm 
at the time of his death,and was s* the date men- 
tioned in the heirs of such dcceased n.ember. Held, 
that the bill should be dismissed. Decree vf U. 8. 
Cire. Ct., E. D. Arkansas, reversed. Mitchell v. 
Dowell. Opinion by Woods, J. 

[Decided May 1, 1882.] 


MARITIME LAW-— COLLISION — MEASURE OF DAM- 
AGES— MARINE INSURANCE— RIGHTS OF INSURER.— 
(1) Upon a libel in admiralty for collision the libellant 
may be allowed damages for the loss of the use of his 
vessel while laid up to repair the injuries thereby 
suffered; and if at the time of the collision she was in 
no need of repair, and was engaged in and peculiarly 
fitted for a particular business, and her charter value 
cannot be otherwise satisfactorily ascertained, the 
average of the net profits of her trips for the season 
may be adopted as the measure of the allowance. In 
order to make full compensation and indemnity for 
what has been lost by the collision, restitulio in inte- 
grum, the owners of the injured vessel are entitled to 
recover for the loss of her use while laid up for repairs. 
When there is a market price for such use that price is 
the test of the sum to be recovered. When there is no 
market price, evidence of the profits that she would 
have earned if not disabled is competent; but from 
the gross freight must be deducted so much as would 
in ordinary cases be disbursed on account of ber ex- 
penses in earning it; in uo event can more than the 
net profits be recovered by way of damages; and the 
burden is upon the libellant to prove the extent of the 
damages actually sustained by him. Williamson v. 
Barrett, 13 How. 101; Sturgis v. Clough, 1 Wall. 269; 
The Cayuga, 2 Benedict, 125; 7 Blatehf. C. C. 385; 14 
Wall. 270; The Gazelle, 2 W. Rob. 279; The Clarence, 
3 id. 283. (2) A vessel being insured on two-thirds of 
her valuation by valued policies by which, in case the 
insurers should pay any loss, the assured agreed to as- 
sign to them all right to recover satisfaction from any 
other person, or to prosecute therefor at the charge 
and for account of the insurers if requested, and that 
they should be entitled to such proportion of the dam- 
ages recovered as the amount insured bore to the 
valuation in the policies, the assured filed a libel in ad- 
miralty against another vessel for damages suffered by 
acollision. The insurers paid the libellant two-thirds 
of that damage, and released and assigned tv the 
owners of the libelled vessel all their right in any dam- 
ages growing out of the collision. It appearing that 
the collision was owing to the fault of both vessels, 
the libellant could recover only half of the damages 
sued for. Held, that one-third of the sum paid by the 
insurers must be deducted from the amount to be re- 
covered. The mere payment of a loss by the insurer 
does not indeed afford any defense in whole or in part 
to a person whose fault has been the cause of the loss, 
in a suit brought against the latter by the assured. 
But upon familiar principles often recognized by this 
court, the insurer acquires by zuch payment a corre- 
sponding right in any damages to be recovered by the 








assured against the wrong-doer or other party respon. 
sible for the loss, and may enforce this right by action 
at common law in the name of the assured, or when 
the case admits of proceeding in equity or admiralty, 
by suit in his own name. Hall v. Railroad Co., 13 
Wall. 367; Comegys v. Vasse, 1 Pet. 193; Fretzv. Bul 
12 How. 466; The Monticello, 17 id. 152; Garrison y, 
Memphis Ins. Co., 19 id. 312. See also The Sarah Ann, 
2 Sumner, 206; The Ann C. Pratt, 1 Curtis, 340; Clark 
v. Wilson, 103 Mass. 219; Yates v. Whyte, 5 Scott, 640; 
S. C., 4 Bing. N. C. 272; 1 Arnold, 85; Simpson y, 
Thompson, 3 App. Cas. 279. This right of the insurer 
is not contingent upon the loss having been total, or 
upon its haying been followed by an abandonment, 
but rests uvon the ground that his contract is iu the 
uature of 2 contract of indemnity, and that he is there. 
fere entit:eda, upon paying a sum for which others are 
primarily lia%ie to the assured, to be proportionally 
subrogated to his right of action against them. Phil, 
Ins., $1723; White v. Dobinson, 14 Sim. 273; Quebee 
Assurance Co. v. St. Louis, 7 Moore P. C. 286; Dicken- 
son vy. Jardine, L. R., 3 C. P. 639, 644; Darrell v. Tib- 
bitts, 5 Q. 2. D. 560. See also North of Eng. Ins, 
Assoc. v. Arrastrong, L. R., 5 Q. B. 244; General Mut, 
Ins. Co. v. Sherwood, 14 How. 351. Decree of U. §, 
Cire. Ct. Louisiana, affirmed in part and reversed in 
part. Steambout Potomac v. Cannon. Opinion by 
Gray, J 

[Decided May |, 1882.] 


RAILROAT: AID BONDS — EXCEEDING LIMIT OF ISSUE 
— RIGHTS OF BONA FIDE HOLDER — MISNOMER OF COR- 
PORATION IN Vore.—(1) Municipal bonds were issued 
by a county in aid of a railroad corporation. There 
was authority for the issue of such bonds to a specified 
limit, aud the authority was recited on the face of the 
bonds by reference to the statute giving it. Held, in 
an action upon interest coupons of such bonds against 
the county, that a bona fide purchaser before maturity 
was not bound to look further than the bonds to see if 
the limited issue had been exceeded. The county 
having authority to issue bonds like those purchased 
by him, he was under no obligation to inquire whether 
the county had issued more bonds than the law author- 
ized. Lynde v. County, 16 Wall.6; City of Lexington 
v. Butler, 14 id. 282; Marcy v. Township of Oswego, 
92 U. 8. 637; Humboldt Township v. Long, id. 642. 
(2) An election upon notice after a petition made there- 
for was essential under the statute to authorize an 
issue of the bonds. In the petition and notice of the 
election, the corporation to which it was intended to 
give the aid was misnamed by a transposition of words 
There was no doubt as to what corporation was in- 
tended in the election. Jeld, that the misnomer did 
not render the election or the bonds issued in pursu- 
ance thereof invalid. Even a contract is not avoided 
by misnaming the corporation with which it is made. 
Building Association v. Martin, 2 Beasl. 427. And if 
a corporation is misnamed in a statute, the statute is 
not thereby rendered inoperative if there is enough 
from which to ascertain what corporation is meant. 
Chancellor of Oxford’s Case, 10 Co. Rep. 44, 57, b. 
“Although the names of corporations are not merely 
arbitrary sounds, yet if there be enough to show that 
there is such an artificial being and to distinguish it 
from all others, the body politic is well named though 
the words and syllables are varied from.” Bacon's 
Abr., tit. Corporation, (.2. And it has been held by 
the Supreme Court of Illinois that the transposition of 
words composing the name of a corporation is unim- 
portant if it be evident what corporation is intended. 
Chadsey v. McCrary, 27 Ill. 253. Judgment of U. S. 
Cire. Ct., S. D. Illinois, affirmed. County of Moultrie 
v. Fairfield. Opinion by Woods, J. 

[Decided March 6, 1882.] 
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UNITED STATES CIRCUIT COURT 
ABSTRACT.* 


ASSIGNMENT— ACTION FOR TORT NOT ASSIGNe 
aBLE.— The right of action for damages for a deceit is 
not assignable, and does not pass to the assignee of the 
bankrupt. As arule only such actions are assignable 
as survive the death of a person, and would go to his 
executor or administrator. Where there is nothing 
such as would survive the death ofa person there is 
nothing capable of being transferred. Comegys v. 
Vasse, 1 Pet. 193, 213; Dillard vy. Collins, 25 Gratt. 343. 
At common law personal actions died with the person 
—actio personalis moritur cum persona; and this has 
been construed to mean all torts where the action is in 
form ex delicto for the recovery of damages, and the 
plea not guilty. 1Saund. 216a, note 1; Henshaw v. 
Miller, 17 How. 212. While the statute of 4 Edw. ITI, 
c. 7, by a liberal construction enlarged the number of 
actions which survived, it was never held to extend to 
actions of assault and battery, false imprisonment, 
slander, deceit and the like. Williams, Ex’rs. (6th. 
Am. ed.) 870 (793). The number of actions which sur- 
vive have been greatly increased by statute in most of 
the States. Under statutes quite similar to those of 
Rhode Island, which provide for the survival of ac- 
tions for damages to the person, or real or personal es- 
tate, it has been decided that actions for deceit or 
fraud for pecuniary damages willnot lie. The damage 
done must be to some specific property of which the 
person is the owner. It is not sufficient if the damage 
arises incidentally or collaterally. False representa- 
tions by which one is induced to part with property do 
not appear to come within the provisions of the stat- 
ute. Read v. Hatch, 19 Pick. 47; Cutting v. Tower, 14 
Gray, 183; United States v. Daniel, 6 How. 11. U. 8. 
Cire. Ct., R. I. March 4, 1882. Tufts v. Matthews. 
Opinion by Colt, D. J. 


CONTRACT — OPTION CONTRACTS— WHEN INVALID. 
—Contracts for the sale of property, to be delivered at 
a future time at the plaintiff's option, where it was not 
the intention of the parties that the property should 
be delivered either by consignment or the transfer of 
warehouse receipts, but that said contracts should be 
adjusted and settled by the payment of differences, are 
void. See Pickering v. Cease, 79 Ill. 328; Tenny v. 
Foot, Chic. L. N. Nov. 16, 1878, p. 71; Barnard v. Back- 
haus, 52 Wis. 593. U.S. Cire. Ct., Lowa, January, 
1882. Melchertv. American Union Telegraph Co. Opin- 
ion by Love, D. J. 


POWER OF ATTORNEY — TO SUPERINTEND AND MAN- 
AGE REAL ESTATE GIVES NO POWER TO SELL — RATIFI- 
CATION.— (1) A power of attorney *‘ to superintend any 
real and personal estate,’’ and generally to do all 
things that concern the interest of the principal, and 
giving the attorney full power to use the name of the 
principal to release others, or bind the principal, does 
not empower the attorney to sell realestate. (2) An 
instrument under seal given to such attorney in fact 
by the principal, acknowledging himself firmly bound 
by all the acts of such agent or attorney, and ratifying 
and confirming whatsoever he had donein his name, 
and acknowledging the receipt in full of all sums of 
money, dues, obligations and other things from such 
agent or attorney, does not ratify or validate convey- 
ances of real estate made by such attorney acting under 
such power of attorney. U.S. Cire. Ct., California, 
March 6, 1882. Hunter v. Sacramento Valley Beet 
Sugar Co. Opinion by Sawyer, J. 

PUBLIC POLICY — EXCLUSIVE GRANT BY RATLWAY 


COMPANY FOR TELEGRAPH INVALID — RESTRAINT OF 
TRADE — EQUITABLE RELIEF — REAL AND PERSONAL 


PROPERTY PURCHASER WITH NOTICE.—(1) It is not com- 
petent for arailroad company to grant toa telegraph 
company the exclusive right to establish lines of tele- 
graph communication along its right of way, such con- 
tract being in restraint of trade and contrary to public 
policy. (2) Where a contract in restraint of trade em- 
braces several distinct promises, and is divisible in its 
nature,the illegality of one provision, which is capable of 
being construed divisibly, will not necessarily make the 
entire contract nulland void. (3) Although a contract 
isinvalid, yet property accumulated under it must, as 
between the parties, be disposed of according to equity, 
and the court will not refuse to deal with that prop- 
erty on the ground that it was acquired under an ille- 
galcontract. (4) Ordinarily the distinction between 
real estate and personal property exists in the nature 
of the thing itself, and does not depend upon the con- 
vention of parties with respect to it; but where things 
originally personal in their nature are attached to the 
realty in such a manner that they may be detached 
without being destroyed or materially injured, they 
are subject to the convention of parties who may agree 
that they shall remain personalty and be subject to re- 
moval. (5) Where the purchaser at a foreclosure sale 
of a railroad and telegraph line running along the line 
of the railroad, had notice of fact sufficient to put him 
on inquiry that the telegraph company claimed the 
telegraph property as personalty, and knew that the 
telegraph company was in possession and operating the 
telegraph line, and the records of the foreclosure suit 
under which the sale was made contained a recital of 
the contract under which the telegraph cempany 
claimed the property, it is sufficient notice to such pur- 
chaser that the telegraph company claimed an interest 
in that property, and he was not a purchaser for value 
and without notice. U. 8S. Cire. Ct., lowa, January, 
1882. Western Union Telegraph Co v. Burlington & 
South-western Railway Co. Opinion by McCrary, J. 


REPLEVIN — OF MATTER FROM POST-OFFICE.— Where 
bonds, the property of plaintiff, had been stolen from 
a bank and afterward deposited in the post-office at 
New York fortransmission through the mail, but were 
returned, the addressee not being found, and were held 
by the postmaster under instructions from the depart- 
ment to await legal action on the part of the bank, 
held that such bonds were not then ordinary mail mat- 
ter for transmission by mail, and that plaintiff could 
by replevin recover such bonds from the postmaster. 
U.S. Cire. Ct., 8. D. New York, February 28, 1882. 
Wylie v. Pearson. Opinion by Shipman, D. J. 


a 


OHIO SUPREME COURT ABSTRACT.* 
FEBRUARY, 1882. 


AGENCY — LIABILITY OF AGENT FOR LOSS OF TRUST 
MONEY.— Where an action is brought against an agent 
who, having received money to be carried to his prin- 
cipal, claims that the money is lost, the burden is on 
the agent to show there was no breach of duty on his 
part; and this is to be determined upon consideration 
of all the circumstances; and ordinarily the question 
is one of mixed law and fact, and not merely of law. 
Y. was employed by D. to carry a sum of money, con- 
sisting in part of four $500 bank bills to the town of C., 
there pay part of it to S. andcarry and deliver the bal- 
ance to him (D.), ownerof themoney. Y. went to C. 
by passenger train at night, riding in the same seat 
with F., an acquaintance, the car being half filled with 
passengers. While on the way, Y. at the request of F. 
let the latter have one of the $500 bills in exchange for 
smaller bills. On arriving at C. the package of money 
was taken by Y. toa store in charge of B. and handed 





*Appearing in 11 Federal Reporter. 





* To appear in 37 Ohio State Reports. 
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to B., who at the request of Y. locked it in his safe, the 
safe being one in which D. usually deposited his 
money. Inthe morning when the money was taken 
from the safe and counted another $500 bill was miss- 
ing. Y. paid S. as directed, and on the same day gave 
the receipt of S. and the balance of the money to D. 
and stated to him the above facts. D. accepted the re- 
ceipt and money, but brought suit against Y. for $500 
basing his right to recover on the ground of negligence. 
Held, that on the facts stated, the court could not say 
as matter of law that Y. was liable. Authorities re- 
ferred to Kent v. Bornstein, 12 Allen, 342; Philpott v. 
Kelley, 3 Ad. & El. 106; Clendon v. Dinneford, 5 C. & 
P. 13; Greenwald v. Metcalf, 28 Iowa, 362; Sturges v. 
Keith, 57 Lil. 451; 11 Am. Rep. 28; Perry v. Roberts, 
38 Ad. & El. 133; Anderson v. Foresman, Wright, 598; 
Darling v. Younker. Opinion by Okey, C. J. 


EASEMENT — RIGHTS OF DOMINANT AND SERVIENT 
ESTATES—COAL MINES.—The general rules of law, 
which govern the rights and obligations of the owners 
of dominant and servient estates, apply as well to sub- 
terranean rights of way as to those upon the surface. 
The owner of coal lands, through which another has a 
right of way by subterrauean entry to reach coal mines 
in an adjoining tract, may lawfully construct an entry 
crossing such right of way, provided it be done with- 
out destroying or substantially interfering with the use 
thereof. Pomeroy vy. Salt Company. Opinion by 
Longworth, J. 





MASTER AND SERVANT — LIABILITY OF MASTER FOR 
INJURY TO SERVANT — NEGLIGENCE.— Where the su- 
perintendent of a railroad company has made an order 
as to the management of a particular train, which order 
will be reasonable or unreasonable according to the cir- 
cumstances under which it is to be enforced, the ques- 
tion whether in any particular case such order is to be 
deemed reasonable or unreasonable is a question of 
mixed law and fact to be determined by the jury under 
proper instructions. Where an action is brought 
agaiust arailroad company by one of its employees to 
recover damages for personal injuries sustained by the 
enforcement of an order made by the superintendent 
of the company, as to the management of a particular 


train, which order was unreasonable, and the enforce- 


ment of the same was dangerous to such employee, the 
fact that the negligence of a fellow-servant of the in- 
jured person while executing such order contributed 
in producing the injury, affords no defense to the ac- 
tion. See Chicago, ete., R. Co. v. MeLallen, 84 1. 109; 
Chicago, etc., R. Co. v. Moranda, 93 IL. 302; Hough v. 
Railway Co., 100 U. S. 213; Fuller v. Jewett, 80 N. Y. 
46; Smith v. Oxford Tron Co., 42 N. J. L. 467; Ohio & 
M.R. Co. v. Collarn, 73 Ind. 261; Patterson vy. Pitts- 
burgh, etc., R. Co., 76 Penn. St. 389; Cumberland, ete., 
R. Co. v. State, 44 Md. 283; Ford v. Fitchburg, etc., R. 
Co., 110 Mass. 240; Berea Stone Co. v. Kraft, 31 Ohio 
St. 287; Lake Shore, etc., R. Co. v. Lavalley, 36 Ohio 
St. 221. Railway Co. v. Henderson. Opinion by Okey, 
C.J. 


WISCONSIN SUPREME COURT ABSTRACT. 
FEBRUARY 7, 1882.* 


CARRIER — RAILWAY — RIGHT OF PASSENGER TO 
STOP OVER.—A_ regulation by arailway company, by 
which one who has paid his fare between two points 
on the road, but desires to stop over atan intermediate 
point, is required to procure a stop-over ticket from 
the conductor and present it to the conductor of the 
train on which he seeks to complete his jourvey, as 
evidence of his right to do so without further pay- 
meut, is a reasonable regulation. If the passenger, in 








*To appear in 54 Wisconsin Reports, 








such a case, asks the proper conductor for a stop-over 
ticket, and through the conductor’s fault receives in. 
stead thereof only a trip check, the second conductor 
may still demand of him the additional fare, and 
upon his refusal to pay it, may eject him from the 
train at some usual stopping place, using no unneces- 
sary force; and such ejection will be no ground of re. 
covery against the company, though such company 
will be liable to the passenger for the fault of the first 
conductor. Townsend v. New York Cent. ete., R. Co., 
56 N. Y. 295; Chicago, etc., R. Co. v. Griffin, 68 Ih, 
499; Shelton v. Railway Co., 29 Ohio St. 214; Dawes y, 
Railway Co., 30 Conn. 287; and McClure v. Railway 
Co., 34 Md. 5382. The cases of Toledo, etec., R. Co. y, 
McDonough, 53 Ind. 289; Burnham v. Railway Co., 
63 Me. 298; Palmer v. Railway Co., 3 Rich. (8. C.) 580; 
Hamilton v. Railway Co., 53 N. Y. 25; and English y, 
Del. & H, C. Co., 66 id. 454, are distinguished from 
the present one. Yorton v. Milwaukee, Lake Shore & 
Western Railway Co. Opinion by Cole, C. J. 


MASTER AND SERVANT — NEGLIGENCE — SERVANT 
ASSUMES RISK OF BUSINESS.—Plaintiff, while going as 
a shoveler of snow forthe defendant company upona 
train engaged in the business of removing suow from 
the track, was injured by the overturning of the car 
in which he rode, by reason of an unsuccessful at- 
tempt of the conductor to remove a snow bank from 
the track by means of the snow-plow alone, aided by 
the momentum of the train. Held, upou all the facts 
set out in the complaint, that a recovery by plaintiff is 
precluded by the fact that such overturning of his car 
was one of the perils of the business which he assumed, 
and that the conductor and others, whose negligence 
is alleged, were fellow-servants in the same employ- 
meut. In Sullivan v. India Manuf. Co., 113 Mass. 
396, it said in reference to one injured in his employ- 
ment: * Having consented to serve in the way and 
manner in which the business was being conducted, he 
has no proper ground of complaint even if reasonable 
precautions had been neglected.”’ See Ladd v. Rail- 
road Co., 119 Mass. 412; Morgan v. Vale of N. R. Co., 
L. R., 1 Q. B. 148; Lovell v. Howell, L. R..1C. P. D. 
161; Steffen v. Railway Co., 46 Wis. 259; Smith v. Rail- 
way Co., 42 id. 526; Flanagan v. Railway Co., 50 id. 


| 462. In connection with the risks and hazards of the 


common business, the plaintiff being a fellow servant 
and co-employee with the conductor and others in 
charge of the train prevents his recovery. Feltham 
v. England, L. R., 2 Q. B. 33; Tunney v. M. R. Co., L. 
R.,1C. P. 291; Seaver v. Boston & M. R. Co., 14 Gray, 
466; Murphy v. Railway Co., 53 Ill. 336; Chamberlain 
v. Railway Co., 7 Wis. 425; Mosely v. Chamberlin, 18 
id. 700; Cooper v. Railway Co., 23 id. 668; Stetler v. 
Railway Co., 46 id. 498; Brabbits v. Railway Co., 38 
id. 289. Howland v. Milwaukee, Lake Shore & Western 
Railway Co. Opinion by Orton, J. 


NEGLIGENCE — DAMAGES — SPECULATIVE PROFITS 
Not.—In an action for personal injuries to the plaint- 
iff, which disqualified him to give his personal atten- 
tion to the business which he had previously carried 
on, where such business consisted in the manufacture 
and sale of patented and other machines, it was error 
to admit proof of the average profits of his business 
while he carried it on, as a basis for estimating his 
damages, such a basis being of too uncertain and 
speculative a character. In Masterson v. Mount Ver- 
non, 58 N. Y. 391, plaintiff sued a wuunicipal corpora- 
tion to recover damages for personal injuries caused 
by a defective highway. It appeared that the plaintiff 
and his partner were importers and dealers in teas, 
and had been for many years. The plaintiff made the 
purchases, which required a high degree of skill. He 
possessed the requisite skill. Their business was ex- 
teusive, but there was a great falling off in it because 
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the plaintiff was unable, by reason of the injuries 
complained of, to make the purchases. Judgment for 
the plaintiff was reversed because the trial court per- 
mitted the plaintiff, testifying in his own behalf, to 
answer this question: “About what have been your 
profits, year by year, in that business?’’ After refer- 
ring to several cases, and among them Nebraska City 
y. Campbell, 2 Black, 590, and Wade v. Leroy, 20 How. 
34. in which it was held competent for a physician, in 
an action for personal injuries, to prove the extent of 
his practice, the court proceeds to say: *“‘In none of 
these cases is any intimation given that proof may be 
given as to the uncertain future profits of commercial 
business, or that the amount of past profits derived 
therefrom may be shown to enable the jury to con- 
jecture what the future might probably be. These 
profits depend upon too many contingencies, and are 
altogether too uncertain to furnish a safe guide in 
fixing the amount of damages. The plaintiff had the 
right to prove the business in which he was engaged, 
its extent, and the particular part transacted by him, 
and if he could, the compensation usually paid to 
persons doing such business for others. These circum- 
stances the jury have a right to consider in fixing the 
value of his time. But they ought not to be permitted 
to speculate as to the uncertain profits of commercial 
ventures in which the plaintiff, if uninjured, would 
have been engaged.”’’ See also Blair v. Milwaukee, etc., 
R. Co., 20 Wis. 262; Lincoln vy. Railroad Co., 23 Wend. 
424; Luck y. City of Ripon, 52 Wis. 196. Bierbach v. 
Goodyear Rubber Co. Opinion by Lyon, J. 


———_____— 


RECENT ENGLISH DECISIONS. 


CARRIER — OF GOODS — DAMAGES ON BREACH OF CON- 
yRACT BY.— The plaintiff delivered to the defendants, 
who were carriers for hire from London to Rome, a 
trunk to be sent by rail from London to Liverpool, 
and thence shipped by steamer to Italy. Owing to the 
defendants’ negligence the trunk was sent to the Vic- 
toriadocks and put on board another vessel bound for 
New York, where it arrived, and a long time elapsed 
before it was restored to the plaintiff. In consequeuce 
of the delay plaintiff found it necessary to purchase 
some articles for personal use at an evhanced price. 
Held, that plaintiff was entitled to recover as damages 
the cost of the re-purchase of other articles at Rome 
at enhanced prices in place of those temporarily lost, 
as this was not damage for the loss, but for something 
consequential to it, and the damage was not too remote, 
it being a reasonable and necessary act for a person in 
the position of the plaintiff to buy these articles in 
Rome. See LeBlanche vy. London & North-west R. 
Co, L.R.,1 C. P. D. 286, Q. B. Div. Nov. 26, 1881. 
Miller vy. Brash. Opinion by Lopes, J. L. R., 8 Q. B. 

CovVENANT—TO REPAIR— LIABILITY ON.— Where 
land has been granted in fee in consideration of a rent- 
charge and a covenant to build and repair buildings, the 
assignee of the grantee of the land is not liable either 
at law or in equity on the ground of notice to the as- 
signee of the grantee of the reut-charge on the cove- 
nant to repair. Tulk v. Moxhay, 2 Ph. 774, explained. 
Cooke v. Chilcott, 3 Ch. D. 694, questioned. Authori- 
ties referred to, Milnes v. Branch,5 M. &S. 411; Cox v. 
Bishop, 8 DeG. M. & G. 815; Morland v. Cook, L. R., 
6 Kq. 252; Randall v. Rigby, 4M. & W. 130; Wilson vy. 
Hart, L. R.,1 Ch. 464. Ct. App. Dec. 3, 1881. Hay- 
wood v. Brunswick Permanent Building Society. Opin- 
ious by Brett, Cotton, and Lindley, L. JJ., L. R., 8 
Q. B. D. 403. 

CRIMINAL LAW —MANSLAUGHTER—NEGLECT OF 
PARENT TO FURNISH MEDICAL ATTENDANCE.— M. was 
convicted of the manslaughter of his son, a child of 








teuder years. The child died of confluent small-pox, 
and the prisoner, though able to do so, did not, owing 
to certain religious views he held, employ any medical 
practitioner, uor afford to the child during its illness 
auy medical aid or attendance. It was proved that 
proper medical aid and attendance might have saved 
or prolonged the child’s life, and would have increased 
its chance of recovery, but that it might have been of 
no avail; and there was no positive evidence that the 
death was caused or accelerated by the neglect to pro- 
vide medical aid or attendance. Held, by Lord Cole- 
ridge, C. J., Grove, Stephen, Mathew, and Cave, JJ., 
that under the above circumstances the conviction 
could not be sustained. Court for crown cases re- 
served, March 25, 1882. Queenv. Morby, L. R., 8 Q. 
B. D. 571. 


DAMAGES -— ON BREACH OF CONTRACT OF SALE OF 
GOODS — LOSS OF PROFITS.— In an action for breach of 
contract to deliver goods it was shown that the goods 
were not procurable in the market, that the plaintiff 
had entered into a contract of subsale, which in conse- 
quence of the non-delivery he could not perform, that 
such contract was not known to the defendant at the 
time of sale, but that he knew that the goods had been 
purchased by the plaintiff for resale. Held, by Grove, 
J., that the plaintiff was not entitled to recover dam- 
ages for loss of profit on the resale. Borries v. Hutch- 
inson, 8 C. B., N.S. 445, distinguished. Q. B. D. Dec 
3, 1881. Thol v. Henderson. Opinion by Grove, J., L. 
R., 8 Q. B. D. 457. 


DAMAGES— ON BREACH OF SPECIAL CONTRACT.— 
The grantees of certain land had covenanted with the 
grantor, since deceased, that the land, except as to the 
entrance to be made by them toward an intended new 
road, should be and be kept inclosed on all the sides 
abutting on the land of the grantor with a brick wall 
seven feet high. The grantees not having erected a 
wall in pursuance of the covenant, an action was 
brought against them by the executors and devisees of 
the grantor for damages for the breach of covenant. It 
uppeared that in the events that had happened, the 
value of the adjoining land of the plaintiffs was not de- 
creased by the non-erection of the wall to any thing 
like the amount whichit would have cost to build the 
wall. Jieid, that the true measure of damages being 
the pecuniary amount of the difference between the 
position of the plaintiffs upon the breach of contract, 
and what it would have been if the contrac’ had been 
performed under the circumstances of the cuse, the 
amount that it would cost to build the wall was not the 
correct measure of the damages. Authorities referred 
to, Robinson y. Harman, 1 Ex. 855; Lock v. Furze, L. 
R., 1C. P. 441; Pell v. Shearman, 10 Ex. 766; Leth- 
bridge v. Mytton, 2,B. & Ad. 772; Carr v. Roberts, 5 
id. 78; Loosemore y. Radford, 9 M. & W. 65; Hodge- 
son v. Wood, 2 H. & C. 649; Jones v. Gooday, 8 M. & 
W. 65; Oldenshaw v. Holt, 12 Ad. & FE. 590. Q. B. 
Div. January 26,1882. Wigsell v. School for Indigent 
Blind. Opinion by Field, J., L. R., 8 Q. B. D. 357. 


LEASE— FORM OF EXECUTION OF.— By a lease ex- 
pressed to be made between a lunatic by A. B.and C. 
D., his two committees, and other parties, the lunatic 


acting by his committees demised. The testimonium 
clause was, “In witness whereof the said parties to 
these presents have hereunto set their hands and seals.” 
A. B. signed his uname against one seal and C. D. his 
against another; and the attestation clause was 
** signed, sealed and delivered by A. B. and C. D. inthe 
presence of,etc. Held (affirming the decision of the 
Court of Appeal), that the lease was well executed on 
behalf of the Junatic. House of Lords, Noy. 29. 1881, 
Lawrie v. Lees. Opinions by Lords Penzance, Black- 
burn and Watson, L. R.,7 App. Cas. 19. 
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CORRESPONDENCE. 


LAWYERS WILL DIFFER. 


Editor of the Albany Law Journal: 


Pardon the liberty taken by a subscriber in suggest- 
ing to you that you do occasionally draw your criti- 
cisms a leetle too fine. 

On your last page 21, you take the Troy Times to 
task for an ambiguous paragraph; but in my humble 
opinion the same is written with commendable per- 
spicuity; and I would request you to write the same 
statement in your own words, having regard to clear- 
ness and brevity. 

Of the questions by you asked in reference to said 
paragraph only the first three need be stated, viz.: Ist. 
** Now whose legs were cut off?” 2d. ‘‘ Who or what 
was drunk?” 3d. ** Who cannot recover?” 

Answering in reverse order we see that the person 
who cannot recover is the same as the person whose 
legs were cut off; this is manifest from the use of the 
words “whose * * * * * * and who.” (2d and 
3d lines). 

As to the second question, it is evident that the in- 
toxication was not in the car, because cars don’t drink, 
and consequently must have been in the person whose 
legs were cut off. Now then massing our Websterian 
intelligence on the first question, we find (a) that the 
“eae Fe es 8 8 will bring an action,’ (b) 
but if she had her legs cut off she was thereby so se- 
verely injured that she will probably not live, much 
less engage in the arduous task of conducting litiga- 
tion; so it follows that she is not the person who met 
with the misadventure, for if she were she would be 
utterly unable to bring a suit, according to your own 
words: “If the person cannot recover from the illness 
how can he bring the action?” 

Moreover while there is always doubt in medicine 
and surgery there is never any in law, and this consid- 
eration alone should show you that the apprehension 
was expressed as to the physical and not the legal re- 
covery. 

All this discussion cannot be very entertaining to the 
suffering wife, and if you admit that you are wrong in 
your criticism you should send her some liberal dona- 
tion, say the Journal fora year, or the equivalent in 
money. H. 

DAVENPORT, IowA, July 10, 1882. 


[How can our correspondent say that ‘‘ cars don’t 
drink”? The poet speaks of ‘‘Bacchus’ drunken 
ear.’”’ — Ep. Aus. Law Jour. | 


Editor of the Albany Law Journal: 

I notice your remarks in your last number upon 
“ambiguity.’”” The entire trouble in the sentences 
quoted isin the punctuation. Commas do the mis- 
chief, by being improperly placed. Wide: ‘ The wife 
of Davis, whose legs were cut off, etc.””’ The comma 
makes the wife's legs off. Had there been no comma 
after Davis, his legs would have been cut off. Again: 
“Mrs. Ingersoll, the mother of E. C. Ingersoll, the 
Washington lawyer, who was recently taken to an 
asylum of the insane, etc.’’ This punctuation makes 
Mrs. Ingersoll the person carried among the insane, 
and if the comma after the word “ lawyer’ be omit- 
red, the son would be the person there. A comma in 
a wrong place trigs the rolling of the idea. It isa small 
thing, a comma is, and so is an eye-winker which gets 
into instead of onto the eye, not far from the right, but 
in the wrong place. Respectfully yours, 

BRETT. 

Baneor, Me., July 11, 1882. 





COVENANTS FOR PERPETUAL ANNUAL RENT. 


Editor of the Albany Law Journal: 

Bingham, in the first volume of his recent work on 
Real Estate, treats elaborately and exhaustively of the 
above named subject, holding such covenants void ex- 
cepting between the immediate parties thereto. To 
illustrate, take the case of a vendor of land conveying 
his interest therein (of course before the constitutional 
amendment of ’46) to a vendee, reserving rent, or sub- 
ject toa perpetual annual payment of say a certain 
number of bushels of wheat and acertain number of 
fowls, With condition, in case of non-payment, of re- 
entry and forfeiture, with usual provision to bind suc- 
cessors. Such teases or assiguments are still in exist- 
ence, and the subject therefore is a practica] one. It 
is admitted that where such right of re-entry is omitted 
from the written agreement, no right of re-entry ex- 
ists. But on the main question of the validity of such 
a rent-clause, Bingham, in his treatise, seems to differ 
entirely from the adjudicated New York cases. Van 
Rennselaer v. Hays, 19 N. Y. 68; Van Rennselaer v. 
Dennison, 35 id. 393; Tyler v. Heidorn, 46 Barb. 439, 
The text book and the cases are in conflict. Is the 
former not to be considered an authority upon that 
point? Or may the question be considered in some 
sense as an open one still? J. B. DALEY. 

WINDHAM, N. Y. 


NEW BOOKS AND NEW EDITIONS. 


LAwson’s LEADING CASES SIMPLIFIED. 


Leading Cases Simplified. A collection of the Leading Cases 
of the Common Law. By John D. Lawson, F. H. Thomas 
& Co., St. Louis, 1882. Pp. xxiv, 318. 
TTELIS volume, on some advance sheets of which we 
have already commented, fully confirms the favor- 
able impression we had received. It is amusing 
to the old lawyers and very useful to the student. The 
book is handsomely printed. Sold in Albany by Wm. 
Gould & Son. 


Wapr’s AMERICAN MrntneG LAw. 


Manual of American Mining Law, as practiced in the West- 
tern States and Territories. Embracing a compilation of 
the text of the United States Statutes, Land Office regula- 
tions and decisions, and the local Statutes of California, 
Colorado, Nevada, Dakota, Washington, Wyoming, New 
Mexico and Arizona. By W. P. Wade. F.H. Thomas & 
Co., St. Louis, 1882. Pp. xxx, 426. 

Fora wonder this title-page is too modest. This 
little manual is not only all that it is described, but is 
amply annotated with references to the decisions. It 
seems admirably arranged and is neatly printed. 
Doubtless it will be very useful to the large class of 
whose interests it particularly treats. 


NOTES. 


HE American Law Register for July contains a lead- 
ing article on Expert. Testimony — scientific testi- 
mony in the examination of written documents, 
illustrated by the Whittaker case, etc., by R. A. Piper, 
with fac similes. Also the following cases: Hallam v. 
Indianola Hotel Co. (lowa), on director as creditor of 
his corporation, with note by Adelbert Hamilton; 
Hubbell v. Drexel (U.S. Cire. E. D. Penn.), on pledge 
of stocks, with note by Arthur Biddle; Chatard v. 
O’ Donovan (Ind.), on removal of Catholic priest as 
tenant of the bishop, with note by W. W. Thornton. 
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CURRENT TOPICS. 
HE fifth annual meeting of the American Bar 
Association will be held at Saratoga Springs, 
on Tuesday, Wednesday, Thursday, and Friday, 
August 8, 9, 10, and 11, 1882. Oa Tuesday evening 
E. P. Wheeler, of New York, will read a memorial 
of the late Clarkson N. Potter, the late president of 
the association, and the annual address will be 
delivered by Francis Kernan, of New York, 
vice-president, acting as president, by request 
of the executive committee, in the place of 
Clarkson N. Potter, deceased. On Wednesday 
morning, the annual address, by Alexander R. Law- 
ton, of Georgia. On Wednesday evening will be 
read a paper by Gustave Koerner, of Illinois, on 
“The Doctrine of Punitive Damages, and its Effects 
on the Ethics of the Profession”, and a paper by U. 
M. Rose, of Arkansas, on ‘‘ The Titles of Statutes,” 
On Thursday morning, a paper by Thomas J. 
Semmes, of New Orleans, Louisana, on ‘‘ The Civil 
Law as Transplanted in Louisiana.” On Friday 
morning, a paper by Isaac M. Jordan, of Ohio, on 
“Trial by Jury: its Defects and their Remedies.” 
The various reports and other business will be in- 
terspersed . 


A novel and important question was argued last 
week before our Supreme Court by Attorney-Gen- 
eral Russell and Mr. Conkling, involving the right 
of the people by mandamus to compel a public com- 
mon carrier to transport freight. The question is 
said to be unprecedented. Mr. Conkling argues 
that the only remedy is an action of damages by 
the person offering the freight. As matter of prin- 
ciple and abstract right there should not seem to be 
much doubt in respect to the question, although as 
a practical remedy mandamus would probably prove 
rather inefficient. Courts compel the specific per- 
formance of express private contracts, and we sup- 
pose they may compel the performance of a pub- 
lic duty by a corporation implied as a consideration 
for its charter. 


The Connecticut courts have proved more gallant 
toward the fair sex than those of Massachusetts, 
inasmuch as they have just decided that women in 
Connecticut may be lawyers if they want to aban- 
don themselves to such a calling. Now here is a 
great opening for unemployed women, for Connec- 
ticut is, we believe, the ‘‘ banner State,” at least in 
the east, in the matter of divorces, and women 
would seem to have a natural sympathy with this 
emotional sort of business. 


Mr. Leo’s amusing Reverie on a Warranty Deed, 
m another column, reminds us of a singular com- 
plication of conveyancing that once came before us 
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for decision. Two brothers, Patrick and John, 
owned adjoining lots on Hill street. The two lots 
were originally one, which was owned by Hall, and 
was triangular, fifty-four feet wide on Hill street 
and two hundred and fifty feet deep through the 
center to the apex. In 1836 Hall conveyed the 
‘*north half part” of the triangular lot to the party 
under whom Patrick claimed, describing it as 
‘*twenty-seven feet wide on Hill street, and extend- 
ing back of the same width two hundred and fifty 
feet to the easterly boundary of said lot.” Here- 
upon Patrick, being a believer in the ethics and 
mathematics of his fellow-countryman, Hesiod, who 
declared the half to be greater than the whole, in- 
sisted that his south boundary line, instead of run- 
ning through the center of the triangular lot, ran 
parallel to the north line until it hit the south side 
of the triangle one hundred and twenty-four feet 
easterly. So he brought ejectment against John for 
the small gore lying between the center line and the 
imaginary one hundred and twenty-four feet line. 
But on the same day and hour Hall had also con- 
veyed the south half of the triangular lot to John’s 
predecessors, using precisely similar language, 
‘‘twenty-seven feet wide on Hill street, and ex- 
tending back of the same width two hundred and 
fifty feet,” etc. So if Pat’s Hesiodic theory was 
correct, the two lots would have crossed each other, 
and one must have been partly on top of the other, 
for Hall must have undertaken to construct on a 
triangular lot two rectangular lots, each of which 
should embrace exactly half of the triangle, an 
effort which would have exceeded the powers of 
Euclid in his palmiest days. We got out of the 
snarl by discarding the word ‘‘ width,” and read- 
ing, ‘‘back of the same,” @. ¢, Hill street. 


A correspondent draws our attention to the fact 
that in our article last week on Course of Employ- 
ment, we cited Lsaacs v. Third Avenue R. Co., 47 


N. Y. 122; 8. C., 7 Am. Rep. 418, as laying down 
precisely the contrary of what it enunciates. The 
criticism is well founded. The doctrine as we 
stated it, has been held, somewhere, we think, un- 
der the precise circumstances stated, but we cannot 
at this moment recall the case. The Isaacs case 
should have been put under a con/ra. Let us sub- 
stitute for it, Rounds v. Delaware, ete., R. Co., 64 
N. Y. 129; S. C., 21 Am. Rep. 597, where the 
brakeman kicked a trespasser from the platform of 
a baggage car while the train was in motion, the 
rule of the road forbidding such riding; and the 
master was held liable. It is hard to distinguish 
this from the Jsaacs case, unless we hold that it is 
no part of a conductor’s duty to help passengers off 
street cars; for in Drew v. Sixth Avenue R. Co., 26 
N. Y. 49, it was held to be part of his duty to help 
them on. The J/saacs case would probably not now 
be recognized as law, and our State would probably 
agree with the weight of authority that a public 
carrier is liable for an assault by its servant on a 
passenger, such as that in the Isaacs case. Mr. 
Wood disapproves the decision in his excellent work 
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on Master and Servant. The Court of Appeals be- 
gan to steer around it in Shea v. Sixth Avenue R. 
Co., 62 N. Y. 180; 8. C., 20 Am. Rep. 480; and in 
Mott v. Consumers’ Ice Co., 73 N. Y. 543, Judge 
Allen, who gave the opinion in the Jssacs case, ad- 
mitted that it had been questioned, and was a 
‘‘border case,” and ‘‘may seem to infringe upon 
some of the other reported cases; and declared 
that to absolve a master, it must appear ‘‘that the 
servant committed the act wholly for a purpose of 
his own, disregarding the object for which he was 
employed, and not intending by the wrongful act to 
execute it.” Judged by this test the Jsaacs decision 
cannot be law. Mr. Thompson, in Carriers of Pas- 
sengers, p. 366, says of it: ‘*The court held that 
the principal was not responsible for this miscon- 
duct of his servant, and assigned as a reason, inter 
alia, that ‘the defendant could not lawfully have 
done it, and therefore no authority could be implied 
in the conductor to do it.’ The facility with which 
the Gordian Knot of respondeut superior is thus cleft 
to the heart must be startling to even the superficial 
thinker. If we assume that a corporation can do 
no wrong, then it would seem to be useless to dis- 
cuss whether the wrongs of its agents can be im- 
puted to it.” This is a coup de grace. Isaacs must 
go. 


A citation in our last number from advance sheets 
of Hun’s Reports erroneously stated the volume as 
the 28th. It should have been the 27th. 


We have more than once found occasion to re- 
mark upon the criminal and sexual law of North 
Carolina. A good while ago we made some fun of 
the decision in State v. Neely, 74 N. C. 425; 8. C., 
21 Am. Rep. 496, which substantially held that if a 
colored brother runs after a white woman, calling 
on her to ‘‘stop,” he may lawfully be convicted of 
assault with intent to commit rape, because the 
nature of the colored brother is to indulge in the 
luxury of rape upon white women, and the cireum- 
stances indicate an intention to gratify that inclina- 
tion. The court laid serious stress upon the natural 
proclivity of the cock to chase the hen, and the in- 
evitable inference to be drawn from such pursuit 
among the domestic fowls, and distinguished the 
chasing of the rabbit by the dog. To hold other- 
wise, the court said, would ‘‘ take from a trial by 
jury all of its recommendations.” Two judges dis- 
sented. The charge of the judge in this case was 
one of the most eloquent and inflammatory that we 
ever read. We recollect that a North Carolina law- 
yer took us very severely to task for making fun of 
this decision. But now the North Carolina court 
have explicitly and unanimously overruled it, in 
State v. Massey, 86 N. C. 658. Here the prosecutrix, 
while going from her house to her mother-in-law’s, 
about a mile distant, was carrying with her a child 
in a baby-carriage and accompanied by a boy of six 
years of age. Soon after passing defendant’s house, 
she heard defendant (who was about seventy-five 
yards off) say, ‘‘ Halt, I intend to ride in the car- 





riage. If you don’t halt, I'll kill you when I get 
hold of you.” She ran and called for her mother- 
in-law, defendant running after her and telling her 
to stop, until she got to the gate where she met an- 
other woman to whom she related the matter. Held, 
that the evidence was not sufficient to warrant a 
conviction of assault with intent to commit rape, 
The court adopted the language of the dissenting 
opinion in the Neely case, namely: ‘‘It is neither 
charity nor common sense nor law, to infer the worst 
intent which the facts will admit of. The reverse 
is the rule of justice and law. If the facts will 
reasonably admit the inference of an intent, which 
though immoral is not criminal, we are bound to 
infer that intent.” The court also commented on 
the absence of evidence that the assault was “ forci- 
ble and against the will” of the woman. Non con- 
stat that he might not have desisted if he found the 
woman very unwilling. So now that the precious 
nonsense of the Neely decision is expunged, our 
irate correspondent owes us absolution. 


ooo 


NOTES OF CASES. 


IT\O the list of attempted evasions of law must be 

added State y. Poteet, 86 N. C. 612. There one 
received sundry drinks of spirituous liquor in pay- 
ment of a debt, the seller to have credit for each 
drink until the debt was satisfied. Held, a violation 
of the statute against retailing in quantities less 
than a quart without a license. The court observed: 
‘The instruction given the jury by the court is 
fully sustained by the decision of this court in State 
v. Kirkham, 1 Ired, 384, the facts of which were, 
that the defendant was applied to by the prosecutor 


to purchase some spirituous liquor; the defendant 
told him he could not sell less than a quart; the 
prosecutor agreed to purchase a quart provided the 
defendant would permit him to take it in small 
quantities, as he might want it, until the quart was 


taken, to which defendant agreed. During that 
day the prosecutor took three half pints, and that 
some twelve months or more thereafter he got the 
other half pint and paid for the quart. It was held 
that this was a violation of the act of the Legisla- 
ture, prohibiting the sale of spirits by the small 
measure without a license. Our case is distinguish- 
able from the case of Stute v. Bell, 2 Jones, 337, and 
State v. Simmons, 66 N. C. 622. In the former, 
there was a sale of a quart of spirituous liquor, un- 
der an agreement that the seller was to retain it in 
a separate vessel and the buyer to have access to it 
when he pleased, under which agreement the buyer 
drank the whole at various times; and in the latter, 
the contract was for a gallon of spirits —a portion 
less than a quart was delivered at the time of the 
sale, and afterward three quarts were received, and 
the money paid, and subsequently the remainder of 
the gallon. In both cases it was held that it was 
no violation of the statute. In the one case the 
liquor is set apart in a separate vessel, and in both 
cases there was a contract for a quantity not less 
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than :a quart. But in our case there was no contract | 


for any specific quantity. The buyer was to have 
by the drink, and the defendant was to prety 
credit for each drink, and so toties quot 46 wnt the 
debt was satisfied. That is the \nanifes: meaning 
of the contract, and we are "nabte to see the dis- 
tinction between such an arrangement and the re- 
ceipt of the money by the defendant for each 
drink.” 


In Robinson v. Park, 54 Vt. 105, it was held that 
tl.e wife of an #sane husband, of full age and with- 
wut guardian, has a right to his custody superior to 
that of bis father, and may forcibly remove him 
from the paternal abode, where the husband and 
wife ave temporarily staying on a visit from Illinois, 
ithe $tate of their residence. The court said: “We 
do not think that the father’s rights as natural 
P,uardian, which ceased when the son arrived at full 
age, were restored, or become endowed with new 
life, upon the insanity of the son His rights as 
one in charge of an insane person, and his liability 
in respect thereto, were tle same and no greater 
than though such insane person had been an entire 
stranger to him. There was no statutory guardian; 
probably none could fave been appointed, as William 
was but temporarily in the State. It is unnecessary 
ihowever to determine that question, as it does not 
‘arise. In the absence of such guardian, whether 
the father or wife should control the insane son and 
husband, we have no hesitation in saying, that the 
right should be in the wife; for during the insanity 
of the husband, she should be regarded as the head 
of the family, and entitled to the control of 1t; and 
that no one, as against the right of the wife, should 
have the power to control the abiding place of the 
husband ; such power naturally including the right 
to alter the domicile, which is sometimes accom- 
panied with a radical change in the descent of per- 
‘sonal estate, and in those principles that are most 
intimately connected with the domestic peace and 
rights of the family. Independent of this question 
of the right of the wife to control her insane hus- 
band, we think she was entitled to the care and 
custody of him. He was insane; was brought into 
the State in her control; and as the one actually 
having charge of him, whether her husband or not, 
she should be held responsible for his restraint, and 
therefore entitled to his custody.” 


In Bleck v. Bleck, 28 Hun, 296, it was held that 
the adultery of the husband, connived at by the 
wife, is no obstacle to his getting a divorce for her 
adultery. The court cite Maston v. Maston, 15 N. 
H. 159, and observe: ‘+ That was an action brought 
by the wife against her husband for an absolute di- 
vorce. The defense was the adultery of the plaint- 
iff. The plaintiff proved the adultery in Septem- 
ber, 1843. The defendant proved the defendant’s 
adultery in 1834, but in answer it was shown that 
the defendant connived at and condoned the adul- 
tery. Parker, J., said: ‘It is very clear that the adul- 
tery thus procured and condonated cannot now be 











wet up by him in bar of her allegation founded upon 
a subsequent offense.” * * * The defendant, re- 
garded as a complainant, has been found guilty of 
adultery under such circumstances as would not 
have entitled the plaintiff, regarded as the defend- 
ant, if innocent, to a divorce, because his adultery 
was committed by her connivance; and the fact 
that the defendant's adultery was committed by 
her connivance would seem to call into application 
the observation of Dr. Lushington, in Anchini v. 
Anchini, 2 Curteis, 218, in which he said: ‘It 
would, as the Queen’s advocate observed, be dan- 
gerous to hold, as a general principle, that a wife, 
having condoned the adultery of her husband, 
should thereby be placed in such a situation that 
she might commit adultery herself without her hus- 
band having any control over her. * * * I 
think such a principle would be dangerous to society 
and public morals.’ The result which is thus con- 
demned and deplored is accomplished in this case, 
if the plaintiff, having connived at the defendant’s 
adultery, is shielded by that circumstance from her 
dissolute conduct, and allowed to take advantage of 
her own wrong, conceived and carried out, it may 
be, for her own protection against her act of adul- 
tery previously committed. She will then, by her 
connivance, have placed the defendant in such a 
situation that she may, without endangering the 
marriage contract, commit acts of adultery although 
she has, in effect, condoned the offense of which 
her husband is guilty, by consenting to its perform- 
ance. It is thought that the rules of society and 
public policy demand, that under such circumstances 
the defendant’s conduct should afford no ground 
for the continuance of the marriage contract, and 
that the plaintiff shall assume the burdens of her 
guilty act in conniving at the adultery of the de- 
fendant. In other words, it should be declared 
that she cannot take advantage of that circum- 
stance. It must be regarded as one that has no 
legal vitality as a defense to the charges of the 
adultery preferred by the husband against her, and 
established by the evidence. He is innocent, in 
legal contemplation, of any act which will prevent 
him from obtaining redress for her criminality sub- 
sequently committed, not condoned, and in refer- 
ence to which there is no charge of connivance, no 
proof of consent or knowledge, and no proof of 
condonation by him.” 


————_p 


CRUELTY WARRANTING DIVORCE— AC- 
CUSING WIFE OF UNCHASTIT Y. 


N Palmer v. Palmer, 45 Mich. 150, the wife, 
against her husband’s objection, went to the 
home of her parents, to be confined. The husband 
at first refused to go to see her, but at last went, 
and then told her if she did not return before the 
next week’s newspaper was issued, he should *‘ad- 
vertise her;” and indirectly charged her with incest 
with her father, and intimated that the child was 
her father’s; and the wife not returning he did 
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‘*advertise her” for desertion. For this the court 
granted her a divorce as for extreme and wanton 
cruelty. The court cite Briggs v. Briggs, 20 Mich. 
84, but this is not in point, for it was a case of per- 
sistent profane and indecent language on the part 
of the husband in presence of a young daughter, 
coupled with acts of violence and adultery. The 
court there said that such language ‘‘ partakes of 
cruelty, even though it be not of that extreme char- 
acter which would authorize a divorce.” Bennett v. 
Bennett, 24 id. 482, and Goodman v. Goodman, 26 
id. 417, cited by counsel, were cases of habitual in- 
dulgence in obscene language. 

The principal case therefore is one of a single use 
in private of foul language, and an unfounded accu- 
sation of unchastity, and a public and baseless 
charge of desertion, without any evidence of any 
previous cruelty, or even of disagreement between 
the parties, nor of any deleterious effect upon the 
health of the wife, nor of any probability or pro- 
spect that the parties could not live harmoniously 
together thereafter. It seems to have been one of 
those frequent instances of bad temper and jealousy 
on the part of husbands at such peculiar junctures, 
accompanied, it is true, by an unusually harsh and 
cruel intimation of unchastity. 

Whether a divorce may be granted for a single 
act of cruelty has been differently held. Thus in 
Hoshall v. Hoshall, 51 Md. 72; 8. C., 34 Am. Rep. 


ins 





298, it was held that a single act of personal vio- 


lence by husband to wife does not constitute ‘‘cru- 
elty of treatment.” To the same effect, Barrere v. 
Barrere, 4 Johns, Ch. 187. But such a single act was 
held, in Beyer v. Beyer,50 Wis. 254;5.C.,36 Am. Rep. 
848, sufficient to warrant a divorce if accompanied 
by circumstances indicating a probability of repeti- 
tion of similar conduct. So in Cook v. Cook, 3 
Stockt. 195. 

Harsh, profane, and indecent language, on a sin- 
gle occasion, even charging unchastity, but unac- 
companied by personal violence or actual or implied 
threats of personal violence, and not producing 
bodily illness, has never before to our knowledge 
been held a sufficient basis for a divorce. 

It has been held that a habitual course of such 
language, affecting the health, may warrant a di- 
vorce. Powelson v. Powelson, 22 Cal. 358. (The 
court here remarking upon Mice v. Rice, 6 Ind. 100, 
said: ‘*The Supreme Court of that State, review- 
ing an instruction [refused by the court below] to 
the effect that a mere charge of adultery did not 
constitute cruelty, said: ‘We may remark of that 
instruction that it seems to contemplate an entirely 
physical, sensual view of the married relation,” 
etc. This isa mistake. The instruction was given 
that a ‘‘ wanton and unfounded charge of adultery 
* * * may itself constitute a cause of divorce,” 
and the court said, this ‘‘seems to us correct, but 
it is not necessary that we should so decide;” and 
the language quoted by the California court was 
uttered in reference to habitual and persistent 
‘silent neglect.”) So in Lewis v. Lewis, 5 Mo. 
278, and Kelly v. Kelly, L. R., 2 P. & D. 31, 





where there were repeated charges of infidel- 
ity, made in presence of others. Bray v. Bray, 1 
Hagg. Ec. 163, was a case of repeated charges of 
incest made before and after the birth of a child. 
In Smith v. Smith, 8 Or. 100, it does not clearly ap- 
pear whether the accusation had been repeated, but 
it appears that it was made in the presence of 
others, and we infer that it had been made more 
than once. In Otway v. Otway, 2 Phill. 97, the hus- 
band had been ‘‘ in the habit of following the wife ” 
from room to room, accusing her of infidelity. This 
the court held amounted to menaces. 

In the recent case of Kennedy v. Kennedy, 73 N. 
Y. 369, the complaint charged that the defendant 
had on various occasions charged the plaintiff with 
unchastity, had pointed a pistol at her, had ordered 
her out of the house, and threatened to murder her. 
The question was whether alimony should be granted 
pendente lite, and the court held that these allega- 
tions, although not entirely unequivocal, were not 
clearly insufficient to constitute a cause of action. 
On the point in question, Church, C. J., said: 
“ Among many definitions” (of “cruel and inhuman 
treatment”) ‘‘ which will be found in the books, | 
think the following is concise and comprehensive: 
‘There must be actual violence committed with 
danger to life, limb, or health, or there must be a 
reasonable apprehension of such violence.’ 1 Bish. 
on Marr. & Div. 717, note 4. * * * If it shall 
appear that the threats of violence were of such a 
character as to induce a reasonable apprehension of 
bodily injury, and that the charges of infidelity were 
made in bad faith as auxiliary to, and in aggravation 
of, the threatened violence, 1 think this plaintiff may 
be entitled to relief in this action. If on the other 
hand, these charges were made in good faith, and 
especially if the defendant had reasonable grounds 
for believing them true, and if the threats proceeded 
from mere casual ebullitions of passion, and were 
used to emphasize the charges which the defendant 
had reason to believe were true, and without any 
reai intention to inflict bodily harm, and if the 
plaintiff had no sufficient reason for so believing, it 
is clear she would not be entitled to a divorce. If 
a husband has reason to suspect his wife of infidel- 
ity, it is neither cruel nor inhumon to charge her 
with it, although personal violence is not justifia- 
ble.” So in Barlow v. Barlow, 2 Abb. Pr. (N. 8.) 
259, the act of the husband in angrily expelling his 
wife from home, under suspicion of her unfaithful- 
ness, was held not sufficient to justify a divorce. 
See also, Davies v. Davies, 55 Barb. 130. 

In Wheeler v. Wheeler, 53 Iowa, 511; 8S. C., 36 
Am. Rep. 240, there was personal violence and ver- 
bal abuse in public. The court said: ‘‘No hus- 
band has a right to call his wife a ‘slut’ or ‘ whore,’ 
without cause or provocation. If he does so for a 
length of time, in the presence of their children, 
who are of age to understand the meaning of such 
terms, and also in the presence of their neighbors 
and others, there can, it seems to me, be but one 
result, and that would be to grievously wound the 
feelings and utterly destroy his wife’s peace of mind 
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to such an extent as to impair her bodily health.” 
‘‘A man who persistently calls his wife a whore,” 
etc. 

In Farnham v. Farnham, 73 Ml. 497, the court 
said: ‘‘Two distinct acts of physical violence to 
the person of appellee are clearly proven. It is 
shown by testimony every way worthy of belief, 
outside that of appellee, that appellant, on two oc- 
casions, struck his wife in anger. This would con- 
stitute, under our statute, technical cause for di- 
vorce. No great physical injury was inflicted upon 
appellee on either occasion. But the jury could, 
very properly, consider the abusive language, which 
the evidence shows he applied to her, not only in 
their private room, but in the presence of strangers, 
as characterizing these acts of physical cruelty, and 
as giving to them a poignancy they would not 
otherwise have. It was proven he addressed her in 
the coarsest terms, language that implied a want of 
chastity. There is nothing that inflicts so deep and 
cruel a wound upon a pure wife as a false accusation 
of want of chastity, beside which the physical in- 
juries proven in this case are as nothing. The law 
has made the one a cause of divorce, but not the 
other. It would be a reproach to our laws if it 
were not permissible for a wife to abandon a hus- 
band who should continually, without just reason, 
reproach her with a want of virtue and fidelity to 
her marriage vows. Happily, the law will not re- 


quire her to submit to any such degradation. While 
such conduct will constitute no grounds for divorce 


under our statute, it will justify her in living sepa- 
rate and apart from her husband, where such cruel 
accusations will add no more to her weight of sor- 
row.”’ The Illinois statute however specifies ‘ re- 
peated cruelty.” 

In Day v. Day, 56 N. H. 316, only two assaults 
were proved, and those not of a very aggravated 
nature. It was in proof that the husband used very 
violent language toward the wife, cursing her, and 
applying indecent epithets, and conducting himself 
so as to terrify her and the children, and make liv- 
ing with him intolerable. Held, that these facts 
furnished evidence from which the judge who 
heard the cause was authorized to find that the 
charge of extreme cruelty was supported. 

In Black v. Black, 30 N. J. Eq. 221, the court 
said: ‘‘ Slight violence by a husband who has 
evinced a hatred almost diabolical against his wife, 
in attempting to blast her reputation, by fabricating 
acharge of adultery againt her, has been deemed 
sufficient. Graecen v. Graecen, 1 Green Ch. 459; 
Thomas v. Thomas, 5 C. E. Gr. 97. Any husband 
whose sense of decency and justice is so completely 
destroyed as to be able, deliberately, to set on foot a 
scheme to fasten upon his wife a false charge of adul- 
tery, is, in my estimation, capable of doing any 
thing a cruel heart can desire or a brutal mind in- 
vent, and any woman whose life must be spent in 
the seclusion of his home, and whose person is sub- 
ject to his power, occupies a position of such 
constant and extreme danger as to have a right 
to the protection of the law whenever she demands 
it. 





In Cheatdam v. Cheatdam, 10 Mo. 296, it was held 
that charges of infidelity are not ‘‘ indignity to the 
person.” 

In Shaw v. Shaw, 17 Conn. 189, the husband on 
various occasions had called the wife ‘‘ an old hypo- 
crite,” ‘‘ ugly devil,” ‘‘old imp of hell,” ‘‘ worse 
than the women at the Five Points,” and charged 
her with having been to New York to hold illicit 
intercourse. All this was held not to amount to 
‘*intolerable’ cruelty.” The court said: ‘‘ They 
were however accompanied by no act or menace in- 
dicating violence to her person. Such language, if 
provoked, cannot be justified; if unprovoked, is 
disgraceful; but when we look further, and find 
that he was jealous of his wife, it is not so much to 
be wondered at, as we have been told by authority, 
that ‘jealousy is the rage of a man.’ The unfor- 
tunate victim of this passion is indeed t6 be pitied ; 
but the law furnishes no remedy for conduct like 
this. It may be intolerable, but is not intolerable 
cruelty.” ‘‘The fancies of a jealous man are as un- 
governable as those of a madman.” 

In May v. May, 62 Penn. St. 206, it was held that 
“a single act of indignity,” as distinguished from 
personal violence, ‘‘ will not be sufficient. There 
must be such « course of conduct or continued treatment 
as renders the wife’s condition intolerable, and her 
life a burden to her.” 

Mr. Bishop says (1 Marr. & Div., § 726): “A 
groundless and malicious charge by a husband 
against his wife’s chastity, or of incest, though not or- 
dinarily deemed quite sufficient standing completely 
alone, is, when the foundation for its admission is so 
laid,” z. e., by proof of acts tending to bodily harm, 
‘*deemed a gross act of cruelty, almost enough of 
itself.” We have looked at all the cases cited by 
Mr. Bishop to this statement, and find that none of 
them warrant the holding in the principal case. In 
every one the language was an accompaniment of 
violent acts, or was additional to such acts, or was 
persistently or frequently used. We must regard 
the principal case as a step in advance of previous 
adjudications, and we are inclined to think it an 


unwise one. 
—_—_¢4———— 


A REVERIE ON A WARRANTY DEED. 


| A sony and critical, or as a careful conveyancer 
may think, hypercritical, we strolled in New 
York City’s Register’s office, on a line running parallel 
with hundreds of libers of recorded deeds; thence at 
right angles with said line to said libers, and} to vent 
our spleen, took down one of the volumes, opened it at 
random, and read and commented upon the first 
warranty deed presented, in the light of our meager 
recollection of the law of this State, substantially as 
follows: 

“This identure y * ,witnesseth.’’--Of old an indenture, 
to be called such, had to be cut or indented ‘‘ formerly 
in acute angles instar dentium, like the teeth of a saw, 
but at present in a waving line” (2 Blackstone’s Com. 
2%,) and weread: ‘It cannot be a deed indented 
unless it be actually indented, for albeit the words of 
the deed be hee indentura, etc., yet if it be not in- 
dented indeed, it is no indenture. But if the deed be 
indented, albeit the words of the deed be not hee 
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indentura, yet it is an indenture.’”’” 1 Thomas Coke, 
447. Must the words now be “this indenture, etc., 
because indenting is obsolete? 

**Made the second day of January, in the year one 
thousand eight bundred and eighty-two.”’ ‘The date 
is no part of the substance of a deed and not necessary 
to be inserted. The real date of a deed is the time of 
its delivery ’” (2 Johns, 234) and properly so. To illus- 
trate this, a lady’s lord, king and governor might 
designedly ante-date a deed, to make it appear he had 
conveyed before marriage, and thus overreach her title 
to dower. 5 Denio, 290. But the rule is not merely a 
shield against fraud, for where a deed bore date 15th of 
March, 1851, but was not in fact executed by all the 
grantors until about 26th of March, and in the mean- 
time one of the grantors granted a license to a third 
party to remove the timber, ‘*‘ however fraudulent his 
purpose”’ the grantee could not sustain an action 
against the licensee, as the deed did not take effect 
from the time of its date (21 Barb. 589). ‘* Between A. 
©. and B. C., his wife of the city of New York, of the 
first part and D. FE. of the same place, of the second 
part.”” These words would have the deed between 
parties. Perusal reveals it as a charta de wna parte. 
This provision, however, mentions the deed’s first 
requisite, a grantor, and should read: I, A. C., or we 
A. C. and B. C., husbandand wife. ‘‘ That the said 
parties of the first part, for and in consideration of the 
sum of——dollars, lawful money of the United States 
of America, to them in hand paid bythe said party of the 
second part, at or before the ensealing and delivery of 
these presents, the receipt whereof is hereby acknowl- 
edged, and the said party of the second part, his heirs, 
executors and administrators, forever released and 
discharged from the same by these presents.’’. In a 
bargain and sale a consideration is, of course, essential. 
In a covenant to stand seised a marriage to be had, or 
natural love and affection, which by the way cannot 
be had and borne unto ason-in-law (6 N. Y. 342), 
suffices. ‘The court in 16 Johns. 48, did not “intend to 
discuss or decide whether any other consideration than 
money is sufficient.’”” Says Savage, C. J., in 1 Cowen, 
643: ‘*The instrument however cannot operate as a 
bargain and sale for want ofa pecuniary consideration,” 
and in 9 id. 72: ‘‘It is not * * the payment of money 
alone which constitutes a pecuniary consideration, but 
in the language of Chief Justice Kent, a quid pro quo. 
The establishing of the site of a court-house was in 
this case the quid pro quo, the consideration.’’ Now 
us to the mode of expression, ‘‘the consideration of 
the deed,” in 2 Johns. 234, was sufficiently expressed. 
It was a certain sum of money of the colony of New 
York to them in hand paid. This is enough. As Chief 
Justice Kent observed in 3 Johns. 492: “The rule 
requiring a consideration to raise a use has become 
merely nominal and a matter of form, for if a sum of 
money be mentioned, it is never an inquiry whether it 
was actually paid, and tbe smallest sum possible is 
snfficient; nay, it has been solemnly adjudged that a 
peppercorn was sufficient to raise a use.’’ The words 
in the case were not the insufficient “divers good con- 
siderations,” but * for value received,” and the learned 
chief declared: ‘*The grantor must be estopped by 
this express averment in the deed.’’ p. 493. Spencer, 
J., proudly thought * the court ought to judge whether 
the consideration be sufficient or not,’’ but subse- 
quently, in 18 Johns. 78, said: ‘the consideration ex- 
pressed is ‘for value received;’ and in Jackson v. 
Alexander, 3 Jobus. 484, the very point was adjudged 
on words precisely like these, and that decision is the 
law of this court.’’ Yet on this brevity-exploring 
voyage, does it not seem that the records might be 
spared. either a bombast or a brief recital of a consider- 
ation, the law being, ‘if a consideration be proved it 
is sufficient, though none be expressed.’”’ 10 Johns. 
457; 9 Cow.,69; 4 Denio, 201. 





“Have granted, bargained, sold, aliened, remised, 
released, conveyed and confirmed, and by these pre- 
sents do grant, bargain, sell, alien, remise, release, con- 
vey and confirm unto the said party of the second 
part, and to his heirs and assigns forever.” Eight 
verbs in two tenses! How simple it would be for the 
grantor to ‘‘remise, release and forever quit~-claim,” 
10 Johns. 456; or “*remise, release and quit-claim,”’ 8 
Barb. 485: 6 N. Y. 434; or “release and assign.’’ 10 
Johns. 456; or to declare that he ‘thas bargained and 
sold,” 4 Cow. 325; or ‘‘ makes over and confirms,” 18 
Johns. 78; or that he does ‘* make over and grant,” 3 
id. 495; or for himto aver the grantee “shall have 
and enjoy,’ 5 T. R. 167; or ‘tis entitled to,’ 10 Johns. 
495, 29 N. Y. 585. How simple it would be for the 
grantor in plain English to “grant” (2 Mod. 253; T. 
Raym. 48; cited in 3 Johns. 495) to D. _E., whether the 
premises will afterward pass to his heirs or to his 
assigns is no part of the grant to him. 

** All that,” etc.,.——where the identical premises 
have been conveyed previously, brief reference to a 
prior description answers. In other cases many words 
are necessury, and it is their necessity which may ren- 
der the scrivener fearful of inaccuracy. Though his 
description be correct and held controlling, he may 
designate lot 51 as 50,18 Johns. 81; 19 Johns. 449; or 
grace the premises the side of No. 104 with its number, 7 
Lans. 376. He may locate the lot iu question in the 12th 
instead of the 21st general allotment, and as if to 
assure the bystander of self-possession, note, probably 
from his imagination, ‘‘with a dwelling-house thereon,” 
7 Johns. 219. Nervousness may cause him, harmlessly, 
to write a number so as to be read by the plaintiff 174, 
and the defendant 84, if fortunately the deed 
refer to another containing 174; 18 Johns. 107. These 
errors may freeze his blood, and turning toward a 
Southern clime he may begin his description at the 
South-east instead of the North-east corner, 6 Cow. 
281; or shrinking from the dawn, describe the lands 
in the North-west instead of the North-east cor- 
ner, 1 Edw. Ch. 177. A creek like Atsquago creek in 
Canajoharie town, delights the scrivener. It is 
fortunate if he find time to recite a single line 
between which and the creek the property lies (25 
Wend. 402): but a roadside does not meet his favor, 
and he will describe a quarter acre adjacent to it, 
giving the three remaining boundaries only upon the 
principle that the law will presume a regular rectangu- 
lar parallelogram in preference to an irregular figure, 
especially where the description relates to a small lot 
on the roadside and not an extensive farm. 17 N. Y. 
620. In 21 Barb. 398, the premises were described 
running certain distances, east, north, west, and to the 
beginning in each direction to stakes and stones, and 
commonly called and distinguished as the ‘* Schermer- 
horn brick yard.’’ The scrivener lost sight of the fact 
that the stakes and stones had been removed, the lines 
of the survey if drawn due east, north and west, would 
not close, aud the court wisely concluded the intention 
to be the conveyance of the ‘*Schermerhorn brick 
yard.” In this connection it may be noticed the 
sheriff, in 10 N. Y. 509, was kind. He struck off to J. 
W. about one hundred acres of described land exposed 
to sale, supposed to contain four hundred acres and 
quite forgot to say which hundred. These cases may 
seem amusing. Here in conclusion is a sad one. There 
was a division fence with plaintiff's land south, defend- 
ant’s north, and a young buttonwood in 1831 a little 
south of it. In 1841 a conveyance began plaintiff's lot 
“at or near’’ said tree. Naturally enough the tree 
grew even unto the fence, and subsequent scriveners 
interpolated the term “fat the tree.’’ Defendant moved 
the fence to the center of the tree, but justice inter- 
vened. 68.N. Y. 450. 
And here a pause, 


It appeared as though all that 
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was necessary had been set forth. There was a grantor 
and his wife who did “ graut;’’ a grantee and a thing 
granted. Language shouted * Halt.’”’ The careful 
conveyancer marched on. Despite 1 R. 8S. 748, § 1, 
which provides that every grant of real estate passes 
all the estate or interest of the grantor unless the in- 
tent to pass a less estate shall appear by express terms 
or be necessarily implied in the terms of such grant, 
and in imitation of the sale of a sheet of paper to- 
gether with all and singular the lines thereon and the 
color and corners and sides thereof, he described the 
premises as passing, *‘ together with’’ such words as 
the ancient and consequently venerable ** tencments 
and hereditaments ” and others. The following opin- 
ion respecting one of the others from the 86 N. Y. 250, 
may frighten off the rest: ‘*‘The words ‘with the ap- 
purtenances’ cannot affect the rights of the parties or 
enlarge the scope of the deed, as the appurtenances 
would pass without such words, for it is a general rule 
that whatever is in use for the land as an incident or 
appurtenance is conveyed by the deed.”” Then he fol- 
lowed this up with the familiar habendum of which it 
has been ably observed: ‘*It has degenerated into a 
mere useless,form ’’ (4 Kent Com. 468); and ** No doubt 
the premises in a deed must control when the haben- 
dum clause is inconsistent with it.’”’ 3 Wend. 102. The 
habendum was succeeded by covenauts of seizin, of 
quiet possession against incumbrances,, for such fur- 
ther ‘acts, conveyances and assurances’’ as may be 
required, and of warranty. Modesty forbids their 
repetition. They were couched in four hundred sixty 
words. Pride in the sufficiency of the deed here 
hinted at dismisses the fourth, and there is no tenable 
reason why the others should not be stripped of ver- 
biage and why, to instance this, the monosyllable 
‘‘grant’’ above evolved should not be preceded by 
‘am seised ’’ as a sufficient covenant of geisin, or suc- 
ceeded by ‘Sand warrant’ as an adequate warranty. 
What is more surprising than the deed’s phraseology 
in this behalf, is the law. Let A. without title sell a 
horse and ‘tan express warranty will not be requisite, 
for it is a general rule that the law willimply a war- 
ranty of title upon the sale of a chattel” (1 Johns. 
274;) but iet him “ grant, bargain, sell, alien and con- 
firm ” (2 N.Y. T. R. 188) real estate, and feudal inherit- 
ance and statutory indorsement will apply a wholly 
different rule. Truly “it seems singular at this day,” 
as has been remarked by Sir Martin Wright and by 
Chancellor Kent, ‘ that warranty should be attached 
by law to a fee which was a pure gift and not to a fee 
created for a valuable consideration” (29 How. 24); 
and the Chancellor while so musing said: “It is our 
duty to acquiesce in the law as we find it.” 2N. Y. 
T. R.188. With the second clown’s shrug when he 
says, “‘ Why, ’tis found so” (Hamlet, Act V, Scene I), 
the Legislature has declared ‘*‘ No covenant shall be 
implied in any conveyance of real estate whether such 
conveyance contain special covenants or not.’”’ 1R. 8. 
738, § 140. It might well have withdrawn from a 
grantor the right of granting real estate, receiving a 
valuable consideration, and then declaring, unless the 
parties contract expressly in view thereof, he was not 
seised or he had incumbered the premises or the like. 

At this point an impatient move and an affected 
laugh betrayed a listener. The movement suggested 
ascrivener. As the beneficiary of an industry born of 
a war tariff might argue the tariff’s perpetual continu- 
ance for his own existence, so the scrivener, prolixity 
and redundancy. But no such gentleman was either 
within hearing or thus illogical. The listener was none 
other than the author of the deed, and he said, evi- 
dently vexed and critical, “I doubt not you will think 
‘In witness whereof the said parties of the first part 
have hereunto set their hands and seals the day and 
year first above written’ ridiculous, because (1) the 





day and year so written have been expunged, and (2) 
there is no other conceivable reason why the parties 
thereunto set their hands and seals.’’ A smile’s sup- 
pression was accomplished only by a concentration of 
thought upon the remaining signature and seal. The 
former’s possessor may be or have been a literate man, 
and have wondered at the bit of impressed red paper 
at whose side he wrote, and lacking legal erudition, 
deemed a scrawl with the pen “LL. S.” at the end of 
the name a seal (5 Johns. 239); but ‘“*this venerable 
custom of sealing is a relic of ancient wisdum, and is 
not without its real use atthis day. There is yet some 
degree of solemnity in this form of conveyance. A 
seal attracts attention and excites caution in illiterate 
persons, and thereby operates as a security against 
fraud.”’ 12 Johns. 76. 

And we closed the volume, returned it to its ac- 
customed place and ourselves to the point or place of 
beginning, quoting ou the way the words of a master 
whose judicial experience had greatly aided us in our 
onslaught: ‘* But persons usually attach so much im- 
portance to the solemnity of forms which bespeak care 
and reflection, and they feel such deep solicitude in 
matters that concern their valuable interests to make 
‘assurance doubly sure,’ that generally in important 
cases the purchaser would rather be at the expense of 
exchanging a paper of such insignificance of appear- 
ance for a conveyance surrounded by the usual out- 
works, and securing respect and checking attacks by 
the formality of its manner, the prolixity of its pro- 
visions, und the usual redundancy of its language.” 
4 Kent Com. 461. 


LEOPOLD LEo. 
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SENTENCES BY COURTS-MARTIAL. 
SUPREME COURT OF THE UNITED STATES, 
MAY 1, 1882. 


2X PARTE MASON. 


The 62d article of war provides that“ all crimes not capital 
which soldiers may be guilty of to the prejudice of good 
order and military discipline are to be taken cognizance of 
by a court-martial and punished at the discretion of the 
court. The 97th article provides that **No person shall 
under the sentence of a court-martial be punished by con- 
finement in a penitentiary, unless the offense would by 
some statute of the United States, etc., or by the common 
law subject such convict to such imprisonment.” M., a 
soldier in the United States army while on guard duty at 
a jail, willfully and maliciously discharged his musket 
with intent to kill a prisoner confined in the jail under the 
authority of the United States. Held, that a conviction 
of M. by a court-martial under the 62d article was not 
error, nor was a sentence on such conviction to the peni- 
tentiary. 

It is not decided whether this court has jurisdiction to issue 
a writ of habeas eorpus in a case of imprisonment by a 
court-martial, but if it has there could be no discharge if 
the court-martial had jurisdiction to try the offender for 
the offense, and the sentence was such as it could by law 
pronounce. 

The limitation as to ‘‘ actual service in time of war or public 
danger” in the fifth amendment of the Constitution re- 
lates only to the militia. 


ETITION for writs of habeas corpus certiorari in 

behalf of John A. Mason. The opinion states 

the case. ¢ 

Waite, C. J. This is a petition for a writ of habeas 

corpus to release Mason, the petitioner, from confine- 

ment in the Albany penitentiary under a sentence by 
a general court-martial. The facts are these: 

Mason was a sergeant in Battery B of the Second 
Regiment of Artillery, in the army of the United 
States. He was tried by a general court-martial on 
the charge of violating the 62d Article of War, in that 
“having been ordered with his battery from Washing- 
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ton Barracks for guard duty at the United States jail, 


in the city of Washington, D. C., and having arrived 
at said jail for said daty,” he “did thereupon, with 
intent to kill Charles J. Guiteau, a prisoner then con- 
fined under the authority of the United States in said 
jail, willfully and maliciously discharge his musket 
toaded with ball cartridge at said Guiteau through a 
window of said jail into a cell then occupied by the 
said Guiteau.’’ Upon atrial duly had he was found 
guilty of the charge according to the specification, and 
sentenced ‘‘ to be dishonorably discharged from the ser- 
vice of the United States with the loss of all pay and 
allowances * * * dueandto become due to him, 
and then to be confined at hard labor in such peniten- 
tiary as the proper authorities may direct for eight 
years.”” The Albany penitentiary was designated in 
due form as the place of confinement under this sen- 
tence. 

A question which presents itself at the outset is 
whether this court has jurisdiction to issue such a 
writ as is asked, inasmuch as it has no power to review 
the judgments of courts-martial. Upon this question 
there is not entire unanimity of opinion among the 
members of the court, and we purposely withhold any 
decision at this time in respect to it. We all agree 
however that if a writ might issue there could be no 
discharge under it if the court-martial had jurisdic- 
tion to try the offender for the offense with which he 
was charged, and the sentence was one which the court 
could under the law pronounce. 

The sixty-second Article of War under which Mason 
was tried is as follows: 

“All crimes not capital and all disorders and neglects 
which officers and soldiers may be guilty of, to the 
prejudice of good order and military discipline, though 
not mentioned in the foregoing articles of war, are to 
be taken cognizance of by a general or a regimental, 
garrison, or a field officers’ court-martial according to 
the nature and degree of the offense, and punished at 
the discretion of the court.” 

The offense charged in this case was clearly one to 
the prejudice of good order and military discipline. 

The offender was a soldier in the army of the 
United States. As such, according to the specifica- 
tions of the charge made against him, he was ordered 
on guard duty at the United States jail in Washing- 
ton, and while on duty he willfully and maliciously 
discharged his musket with intent to kill a prisoner 
confined in the jail under the authority of the United 
States. The gravamen of the military offense is that 
while standing guard as a soldier over a jail in which 
@ prisoner was confined, the accused willfully and ma- 
liciously attempted to kill the prisoner. Shooting with 
intent to kill is a civil crime, but shooting by a soldier 
of the army standing guard over a prison with intent 
to kill a prisoner confined therein, is not only a crime 
against society, but an atrocious breach of military 
discipline. While the prisoner who was shot at was 
not himself connected witb the military service, the 
soldier who fired the shot was on military duty at the 
time, and the shooting was in direct violation of the 
orders uader which he was acting. It follows that the 
crime charged and for which the trial was had was not 
simply an assault with intent to kill, but an assault by 
a soldier on duty with intent to kill a prisoner confined 
m a jail over which he was standing guard. 

In our opinion the 58th and 59th Articles of War 
have no application to the cause. The 58th jis as 
follows: 

“In time of war, insurrection or rebellion, larceny, 
robbery, burglary, arson, mayhem, manslaughter, 
murder, assault and battery with intent to kill, wound- 
ing, by shooting or stabbing, with intent to commit 
murder, rape, or assault and battery with an intent to 


commit rape, shall be punishable by the sentence of a 





general court-martial, when committed by persons in 


the military service of the United States, and the pun- 
ishment in any such case shall not be less than the 
punishment provided for the like offense by the laws 
of the State, Territory, or district in which such 
offense may have been committed.” 

The object and purpose of this article were elabo- 
rately considered in Coleman v. Tennessee, 97 U. 8, 
509. As it is to operate only in time of war, it neither 
adds to nor takes from the powers which courts-martial 
have under the 62d article in time of peace. 

Article 59 is as follows: 

‘When any officer or soldier is accused of a capital 
crime, or of any offense against the person or property 
of any citizen of the United States, which is punish- 
able by the laws of the land, the commanding officer 
and the officers of the regiment, troop, battery, com- 
pany, or detachment, to which the person so accused 
belongs, are required, except in time of war, upon ap- 
plication duly made by or on behalf of the party in- 
jured, to use their utmost endeavors to deliver him 
over to the civil magistrate, and to aid the officers of 
justice in apprehending and securing him, in order to 
bring him to trial. If upon such application, any 
officer refuses or willfully neglects, except in time of 
war, to deliver over such accused person to the civil 
magistrates, or to aid the officers of justice in appre- 
hending him, he shall be dismissed from the service.” 

It is not pretended that any application was ever 
made under this article for the surrender of Mason to 
the civil authorities for trial. So far as appears the 
person injured by the offense committed was satisfied 
to have the offender dealt with by the military tri- 
buuals. The choice of the tribunal by which he is to 
be tried has not been given to the offender. He has 
offended both against the civil and the military law. 
As the proper steps were not taken to have him pro- 
ceeded against by the civil authorities, it was the clear 
duty of the military to bring bim to trial under that 
jurisdiction. Whether after trial by the court-martial 
he can be again tried in the civil courts is a question 
we need not now consider. It is enough if the court- 
martial had jurisdiction to proceed, and what has 
been done is within the powers of thai jurisdiction. 

It is objected that the sentence is in excess of what 
the law allows. The 97th Article of War is as follows: 

‘*No person in the military service shall, under the 
sentence of a court-martiai, be punished by confine- 
ment in a penitentiary unless the offense of which he 
may be convicted would, by some statute of the United 
States or by some statute of the State, Territory, or 
Gistrict in which such offense may be committed, or 
by the common law as the same exists in such State, 
Territory, or district, subject such convict to such im- 
prisonment.” 

Under this article when the offense is one not recog- 
nized by the laws regulating civil society, there can be 
no punishment by confinement ina penitentiary. The 
same is true when the offense, though recognized by 
the civil authorities, is not punishahle by the civil 
courts in that way. But when the act charged as 
**conduct to the prejudice of good order and military 
Ciscipline”’ is actually a crime against society which is 
punishable by imprisonment in the penitentiary, it 
seems to us clear a court-martial is authorized to 
inflict that kind of punishment. The act done is a 
civil crime, and the trial is for that act. The proceed- 
ings are had in a court-martial because the offender is 
personally amenable to that jurisdiction, and what he 
did was not only criminal according to the laws of the 
land, but prejudicial to the good order and discipline 
of the army to which he belonged. The 62d article 
provides that the offender when convicted shall be 
punished at the discretion of the court, and the 97th 
article does no more than prohibit the court from sen- 
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tencing to imprisonment in a penitentiary in cases 
where, if the trial had been had for the same act in 
the civil courts, that could not be done. 

It is also claimed that the sentence is in excess of 
the jurisdiction of the court, because in addition to 
imprisonment in the penitentiary for the full term 
allowed by the laws of the District of Columbia for 
the offense of an assault with intent to kill, it subjects 
the offender to a dishonorable discharge from the 
army and a forfeiture of his pay and allowances. As 
has already been said under the 62d article the punish- 
ment is to be at the discretion of the court. The 97th 
article only limits this discretion as to imprisonment 
in the penitentiary, and it has been nowhere provided 
that the punishment may not in other respects be 
greater than the civil courts could inflict. 

“Cases arising in the land or naval forces” are ex- 
pressly excepted from the operation of the fifth 
amendment of the Constitution, which provides that 
‘*no person shall be held to answer a capital or other- 
wise infamous crime unless ou a presentment or in- 
dictment of a grand jnry.’’ The limitation as to 
“actual service in time of war or public danger”’ re- 
lates only to the militia. Dynes v. Hoover, 20 How. 65. 

It follows that the rule must be discharged, and it is 


so ordered. 
———o 


JURISDICTION IN CASE OF MURDER. 
DISTRICT OF COLUMBIA, SUPREME COURT, MAY 22, 


1882. 


GUITEAU V. UNITED STATES, 

A murder is committed where the act is done that results in 
the death, and a conviction may be had in the courts of 
that jurisdiction, although the death occurs in another 
jurisdiction. This is the rule at common law and under 
the Federal statutes. 

The Federal statute in relation’to murder (U. 8. R.S , § 5339) 
applies to the District of Columbia. 

NDICTMENT for murder. 

case. 

JAMES, J. The defendant, Charles J. Guiteau, was 
indicted, tried, convicted, and sentenced at a criminal 
term of the Supreme Ccurt of the District of Columbia, 
for the murder of James A. Garfield, and has now 
brought his case into the general term for review upon 
certain questions of law. 

It appears by the record that the defendant shot the 
deceased on the 2d day of July, A. D. 1881, with a pistol, 
in the station of the Baltimore and Potomac railroad, 
in the city and county of Washington, in the District of 
Columbia, and that the deceased afterward, on the 
19th day of September, A. D. 1881, died at Flberon, in 
the county of Monmouth, in the State of New Jersey, 
of the mortal wound caused by that shooting; that the 
dead body of the deceased was afterward brought 
from New Jersey into this city and county, and that 
no inquest thereon was held by its coroner or other 
officer in the District of Columbia. These facts are un- 
disputed. 

This indictment is founded on section 5339 of the 
Revised Statutes of the United States, which provides 
that 

‘‘Every verson who commits murder within any 
fort, arsenal, dock-yard, magazine, or in any other 
place, or district of country under the exclusive juris- 
diction of the United States * * * shall suffer 
death.”’ 

As the argument on the part of the defendant ques- 
tioned the application of this general statute to the 
District of Columbia, and as this question has not 
hitherto been formally presented on appeal, we propose 
now to re-examine it, notwithstanding indictments 


The opinion states the 








under this statute have always been sustained in the 
criminal court and sentence been affirmed here. 

That part of section 5339 which has been cited was 
drawn, in the revision of the statutes, from the act of 
April 30, 1790, known as the first crimes act, which was 
passed in the second session of the first Congress, 
when the Legislature was occupied in measures for put- 
ting the new government in operation. The third 
section of that act provided 

“That if any person or persons shall, within any 
fort, arsenal, dock-yard, magazine, or in any other 
place or district of country, under the sole and exclu- 
sive jurisdiction of the United States, commit the 
crime of willful murder, such person or persons, on 
being convicted, shall suffer death.” 

The Constitution of the United States had provided 
that 

‘*The Congress shall have power * * * to exer- 
cise exclusive legislation in all cases whatsoever, over 
such district (not exceeding ten miles square) as may 
by cession of particular States, and the acceptance of 
Congress, become the seat of the Government of the 
United States, and to exercise like authority over all 
places purchased by the consent of the Legislature of 
the State in which the same shall be, for the erection 
of forts, magazines, arsenals, dock-yards, and other 
needful buildings.’ Art. I, sec. 8. 

It will be observed, that in designating the places 
in which the commission of murder should be deemed 
a crime against the United States, the Legislature 
employed substantially, and to some extent pre- 
cisely, the language found in that clause of the Consti- 
tution which conferred upon it the power to exercise 
exclusive legislation over certain places. It was the 
duty of the Legislature to provide at some time for the 
cases thus committed to its power by the Constitution, 
and it is to be gathered from this similarity of the 
language of the statutes and of the clause of the Con- 
stitution referred to, that the Legislature intended to 
perform that duty at once, in organizing the machinery 
of the new government. Considered from this point 
of view, the terms of thelaw indicate an intention to 
provide, so far as the crime of murder was concerned, 
not only for the forts, arsenals, magazines, and dock- 
yards mentioned in the Constitution, but for the 
particular district described in the same clause of that 
instrument. The designation of place was as strictly 
applicable to the district, as to the forts and magazines 
there mentioned. And if it be objected that the new 
government ‘possessed at that time no district of 
country which had become its seat, the answer is, that 
neither had it at that time the dock-yards and maga- 
zines for which the statute provided protection against 
this crime. Every part of that section related to 
places yet to be acquired. Therefore, if its terms 
aptly described the *‘ district of country *’ which has 
since been acquired as the seat of the Government of 
the United States, they must be held to apply to that 
district quite as certainly, and by the same rule of 
construction, by which they are applied to forts and 
dock-yards which were not then in existence, but have 
been acquired since the passage of that act. Weare 
not even embarrassed, under this theory of construc- 
tion, by a suggestion that Congress must be supposed, 
in that case, to be legislating about a matter which 
then floated in uncertainty; for this very district of 
country, subject to ascertainment by certain measures 
to be taken on the part of the United States, was ac- 
cepted, for the purpose of a seat of government, by the 
act of July 16, 1790, passed as the same session with the 
crimes act, and only eleven weeks later, so that its ac- 
quisition must already have been regarded as substan- 
tially an accomplished fact. We know, too, that from 
the beginning it had been, for important reasons, the 
anxious purpose of Congress to remove the Govern- 
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ment from Philadelphia, and to secure the new resi- 
dence contemplated by the Constitution. In view of 
that purpose, it was natural that Congress should at 
once include this future district, when it came to pro- 
vide for places under the sole and exclusive jurisdic- 
tion of the United States. But apart from these 
considerations, we know of no principle which should 
take out of a statute, which by explicit and unlimited 
terms, included any and every “district of country 
under the sole and exclusive jurisdiction of the United 
States,” a district which falls precisely within that 
description, though like all the forts, magazines, and 
dock-yards of the United States, it was acquired since 
the passage of that act. 

If the third section of the act of 1790 would apply at 
once to the District of Columbia when it came under 
the exclusive jurisdiction of the United States, it was 
not put aside and superseded by the general provision 
«tthe act of February 27, 1801: 

“That the laws of the State of Maryland, as they 
now exist, shall be and continue in force in that part 
of the said district which was ceded by that State to 
the United States, and by them accepted.” 2 Stat. 
103. 

As these two provisions were not repugnant, but 
could operate together, this general provision of the 
later statute, for the adoption of a body of law, both 
statute and common, and reiating to a vast diversity 
of subjects, did not disturb the more particular pro- 
vision of the earlier statute relating to a particular 
subject in that district. 

We believe therefore that the third section of the 
act of 1790 has been in force in this district ever since 
it came under the exelusive jurisdiction of the United 
States. But if we had any doubt upon that question, 
we should hold, without doubt, that it has been in 
force here since the 2lst day of February, 1871, by 
virtue of the act of that date establishing a new form 
of government for this district. The thirty-fourth 
section of that act, which is now embodied in section 
98 of the Revised Statutes, for the District of Columbia, 
provides that. 

“ All the laws of the United States which are not 
locally inapplicable shall have the same force and effect 
within the district as elsewhere in the United States.” 

Under the operation of this provision other laws of 
the United States relating to crimes have been en- 
forced here; and if any law can come within the de- 
scription of ‘‘not locally inapplicable,’’ surely the law of 
1790, which by its strictand peculiar terms is not only 
locally applicable, but as we thirk, was originally in- 
tended to be locally applied, must do so. If it was put 
aside in 1801 by the adoption of the laws of Maryland, 
its operation was restored in 1871. The usual rule of 
construction as to repeals is that a special provision re- 
lating to a particular case or locality is not superseded 
by a general provision for all places and cases, but no 
such problem is presented here. Both the act of 1801 
and the act of 1871 made a comprehensive provision 
for a whole body of laws which should be in force here, 
and to the extent of its purview the latter provision 
necessarily supersedes the earlier. 

We are of the opinion then that section 5339 of the 
Revised Statutes of the United States applies to mur- 
der committed within the District of Columbia. It will 
be found that upon this conclusion rest some very im- 
portant considerations in determining when the crime 
of murder cap be held to have been committed 
“within ” this district. 

The next question is whether the case presented by 
the record can be held to fall within this act. The con- 
tention on the part of the defendant is that murder 
cannot be held to have been committed within the Dis- 
trict of Columbia, since the consequent death happened 
in the State of New Jersey,and that therefore the 





court had no jurisdiction to try, convict and sentence 
him for murder. The theory of this contention is that 
murder cannot be held to have been committed in a 
designated place, unless both the blow and the conse- 
quent death happen there. In support of this conten- 
tion it has been argued that as murder is a term of the 
common law, and describes a crime known to the com- 
mon law, we miust have recourse to that law in ascer- 
taining not only when but where it can be said to have 
been committed. 

It is a settled rule of construction that when a stat- 
ute borrows a technical phrase from the common law 
the courts must resort to the same source for its defi- 
nition. Whether the courts of the United States must 
do so for any purpose beyond this in construing and 
applying a statute of the United States on the ground 
that it deals with the same subject which had been 
dealt with by the common law, is a question which we 
shall consider in a proper place. Before doing so we 
shall consider what the conclusions of the common law 
actually were, and what limitations they would impose 
if applied to this statute. And first was it a conclusion 
—a rule of the common law—that murder was not com- 
mitted in a particular place, for example in a particu- 
lar county if the death ensued in another county? It 
is first stated as a fact that in such a case the offender 
could not be indicted of murder in either county, and 
then it is claimed that the reason of this fact was that 
no complete felony had been committed in either. For 
a solution of this question we must turn to the higher 
authorities on the common law and to the facts of his- 
tory. 

The preamble of the statute of 2 and 3 Edw. VI has 
always been treated as one of the landmarks in deter- 
mining this question, and it is necessary that we also 
should turn to1t. So much of it as relates to this sub- 
ject is in the following words: 

** Forasmuch as the most necessary office and duty of 
the law is to preserve and save the life of man, and 
condignly to punish such persons that unlawfnlly and 
willfully murder, slay and destroy man. * * * IT, 
And where it often happeneth and cometh in ure in 
sundry counties of this realm that a man is feloniously 
stricken in one county, and after dieth in another 
county, in which case it hath not been founden by the 
laws orcustoms of this realm that any sufficient indict- 
ment thereof can be taken in any of thesaid two coun- 
ties, for that by the custom of this realm the jurors of 
the county where such party died of such stroke can 
take no knowledge of the said stroke being ina foreign 
county, although the same two counties and places ad- 
join'very nearly together; i. e., the jurors of the county 
where the stroke was given cannot take knowledge of 
the death in another county, although such death most 
apparently came of the same stroke; so that the King’s 
majesty within his own realm cannot by any laws yet 
made or known, punish such murderers or manquellers 
for offenses in this form committed and done * * #*# 
for redress and punishment of which offenses and safe- 
guard of life be it enacted. etc. 

These words suggest important observations. ‘The 
first clause of the preamble indicates that it was the 
intention of the Legislature to deal with cases of 
**murder,”’ and the second describes the persons who 
are said to have escaped as ‘“‘murderers.’’ It was not 
a new offense, but the old offense of ‘* murder,’’ which 
was to be provided for, and this was to be done by pro- 
viding a sufficient indictment. The other observation 
is that the sole reason assigned for the escape of cer- 
tain offenders was that the jurors of one county could 
take no knowledge of a stroke ora death in another 
county. It is not intimated that the felony was divided 
and therefore incomplete in either county; while it is 
affirmatively stated that the obstacle in the way of 
punishing the crime lay in the fact that the juries 
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lacked power to take knowledge beyond their counties. 

The assertions of this legislative preamble of course 
have less authority than judicial decisious concerning 
the actual state of the common law, and are shown by 
earlier decisions to be too broad. It was not true that 
murder could not be sufficiently indicted and punished 
in any case where the fatal blow was struck in one 
county and death ensued in another. A statement 
made by the court in John Lang’s case, which was de- 
cided in 6 Hen. VII, p. 10, fifty-nine years before the 
statute of 2and 3 Edw. VI, is conclusive authority that 
the crime might be tried in the county where the blow 
was struck if the body was brought thither from the 
county where the death happened, so that the jury 
might have the evidence of the death within their law- 
ful cognizance. After stating a case where the blow 
and the death happened in different counties, the court 
said: ‘*In this case it has been used after the death 
to bring the dead man, to-wit, the body into the county 
where he was struck, and then to inquire and to find 
that he was struck and died of that.’’ Such a practice 
shows first, that the obstacle in the way of an indict- 
ment was the limitation of the jury’s power “‘ to take 
knowledge;’’ and secondly, that the murder was 
deemed to have been committed in the county where 
the blow was struck, notwithstanding the consequent 
death happened in another county. 

Only a year later (7 Hen. VII, p. 8) ina case where 
no such device as the removal of the body appears to 
have been resorted to, the court went a step farther, 
and it was held that an indictment which laid the blow 
in Middlesex and the death in Essex was good, because 
the striking was the principalact, and they who could 
take notice of the principal of, could take notice of the 
death as accessory, though in another county. There 
was a dissenting opinion, but the case is authority to 
the point that at common law the murder was commit- 
ted where the felonious blow was struck. Tremaille, 
J., said: 

“It seems that it is not material where he died, for 
the striking is the principal point, but it requires death ; 
otherwise it is not felony; but whether he died in one 
place or another is not material.’’ 

The early authorities leave no room to doubt that 
the common law before its course was interrupted and 
confused by the statute of Edward VI, held that when 
the fatal blow was struck in one county and death en- 
sued in another thesmurder was committed where the 
blow was struck. Whatever difficulty there may have 
been in the way of an indictment or trial lay in the 
question whether the jury could know any thing of 
the death in another county. 

We are not likely to appreciate the importance which 
then attached to this question, unless we remember 
that originally both the grand and petit jury found the 
fact wholly of their own knowledge, and that although 
for some time before the statute of Edward they 
might hear witnesses, yet at that very time they were 
at liberty to disregard the witnesses and still to find 
according to their personal knowledge. Both Mr. 
Forsyth, in his ‘* History of the Trial by Jury,” p. 164, 
and Mr. Starkie, in his essay ‘‘On the Trial by Jury,” 
2 Law Rev. 396, cite from the case of Reniger v. 
Fagossa, Plowd. Comm. 12, which was decided in the 
second year of Edward VI, the very year of thestatute, 
a statement made by Sir Robert Brooke, then recorder 
of London, concerning the fanctions of the jury, 
which throws light upon the preamble referred to, and 
shows what was meant by a capacity to take knowl- 
edge. The recorder said: 

“As to what has been said by the King’s attorney 
that there ought to be two witnesses to prove the fact, 
it is true that there ought to be two witnesses at least 
where the matter is to be tried by witnesses only, as 
in the civil law; but here the issue was to be tried by 





twelve men, in which case witnesses are not necessary ; 
for in many cases an inquest shall give a precise ver- 
dict although there are uot witnesses or no evidence 
given tothem. Asif it be found before the coroner, 
super visum corporis, that 1. S. killed the dead person, 
and he is arraigned and acquitted, the inquest shall say 
who killed him although they have not any witnesses; 
so that witnesses are not necessary but where the mat- 
ter is to be tried by witnesses only. For if witnesses 
were so necessary, then it would follow that the jurors 
could not give a verdict contrary to the witnesses, 
whereas the law is quite otherwise; for when the wit- 
nesses for trial of a fact are joined to the inquest if 
they cannot agree with the jurors, the verdict of the 
twelve shall be taken and the witnesses shall be re- 
jected.”’ 

This power of the jury to find upon their own 
knowledge was recognized by the courts long after the 
time of Edward VI, and even as late as 1670, when it 
was said in Bushel’s case by the court of Common 
Pleas (Vaughan Rep. 135), that the jury being returned 
from the vicinage whence the cause of action arises, 
the law supposes them to have sufficient knowledge to 
try the matters in issue, ‘‘and so they must though no 
evidence were given on either side in court.’’ It was 
only when the practice of new trials was introduced 
that juries were no longer allowed to give verdicts 
apon their own knowledge. Forsyth, 165; Starkie, 2 
Law Rev. 398. When this power was finally annulled 
by the remedy of new trials, the trial by jury had 
been practiced for five centuries at least (Starkie, 398); 
and Mr. Forsyth remarks that— 

‘The fiction was still kept up by requiring them to 
be summoned from the hundred where the crime was 
alleged to have been committed until the passing of 
Stat. 6, Geo. TV, ch. 50, by which the sheriff is now 
obliged only to return for the trial of any issue, 
whether civil or criminal, twelve good and lawful men 
of the body of his county. Forsyth, 208.” 

This power to act on personal knowledge fixed the 
limitation of the inquiry, and the jury was under- 
stood to have cognizance of those matters only which 
they might thus know. This it was that determined 
whether it was practicable to try certain felonies ina 
particular county. It was inevitable however that 
commentators and courts should endeavor to explain 
and assign reasons for the law, and in later times it 
came to be the opinion of some of them that the reason 
why nosufficient indictment of murder could be found 
as they supposed, when the fatal blow was struck in 
one county and death ensued in another, was, that in 
contemplation of law the felony was not complete in 
either. The reasons given for a fact of common law 
are not themselves necessarily law; and itseems clear 
that inthis matter, what was only a fact touching the 
cognizance of juries, has been confounded with.or sup- 
posed to establish a definition of the crime of murder. 
Upon this hypothesis they have proceeded to show how 
the murder may be regarded as committed partly in 
one county and partly in another. 

The earlier common-law authorities seem to have had 
no doubt as to where the felony was committed in 
such a case; and they seem to have had no doubt even 
as to the cognizance of the jury, if the facts could be 
brought to them, But doubts on this point certainly 
did grow up, and the actual condition of opinion, when 
the statute of Edward VI was passed, is fairly stated 
by Hale. 

‘“At common law (says that great authority) if a 
man had been stricken in one county and died in an- 
other county, it was doubtful whether he were indict- 
able or triable in either; but the more common opinion 
was that he might be indicted where the stroke was 
given, for the death is but a consequent, and might be 
found, though in another county (9 Ev. [V,48; 7 Hen. 
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VII, 8); and if the party died in another county, the 
body was removed into the county where the stroke 
was given, for the coroner to take an inquest super 
visum corporis, (6 Hen. VIII, 10); but now, by the 
statute of 2 and 3 Ed. VI, c. 24, the justices or coroner 
of the county where the party died shall inquire and 
proceed as if the stroke had been in the same county 
where the party died. (1 Hale, P. C., 426.)” 

The learned Chief-Justice Abbott, speaking in the 
case of Rex v. Burdett (4 B. & Ald. 169), has assigned 
to Hale his proper place by treating him as much 
higher authority than the preamble of the statute of 
Edward VI, touching the previous condition of the 
common law. 

“It seems somewhat extraordinary (said he) that 
the preamble of the statute should be expressed in the 
terms in which we find it, because Lord Hale mentions 
the point as being doubtful at common law, and says 
the more common opinion was that the party might be 
indicted where the stroke was given.”’ 

We think it is quite safe to have the same confidence 
in Lord Hale's reading of the history of this question, 
which was thus expressed as a matter of course by 
Chief-Justice Abbott. 

We believe that these authorities establish the con- 
clusion that at common law, when a felonious blow 
was struck in One county and death ensued in another, 
murder was held to have been thereby committed in 
the county where the blow wasstruck. They excinded 
the notion that the death was one of the acts of felony, 
and that when it happened in a different county from 
that of the blow, the felony was incomplete in each. 
In this respect the common law has undergone no 
change, and what it has always been is well stated in a 
late English decision. In King v. Hargrave, 5 Carr. & 
P. 510, the prisoner was indicted as a principal in a 
second degree in the manslaughter of Richard Dodd. 
The indictment stated that James Cox assaulted and 
beat the deceased, giving him divers mortal bruises in 
the parish, etc., in the county of Middlesex, etc., *‘ of 
which said bruises and contusions” the said Richard 
Dodd there, etc., until, etc., at the parish, ete., in the 
county of Kent did languish, etc., and that he there 
died, and that the said James Hargrave, together with, 
etc., were then and there present aiding and abetting, 
etc., the said James Cox in the commission of the said 
felony. It was objected that the indictment was bad, 
as it did not charge the commission of the offense in 
any particular place, for that the word “there”’ re- 
ferred to the two parishes mentioned in different 
counties. 

Mr. Justice Patterson said: ‘* The giving of the blows 
which caused the death constitutes the felony. The 
languishing alone, whichis not part of the offense, is 
laid in Kent. The indictment states that the prisoners 
were then and there present aiding and abetting in the 
commission of the said felony; that must, of course, 
apply to the parish where the blows, which constitute 
the felony, were given.”’ 

Of course the limitations of cognizance which grew 
out of the original function of the English jury to 
find the fact as of their own knowledge, and survived 
so long in that country, have no application to the 
juries provided by the laws of the United States, 
whether for service in the States or in this District. 
No such traditions or anachronisms were adopted by 
this government when it adopted the trial by jury. 
When the Constitution ordained that ‘ the trial of all 
crimes except in cases of impeachment shall be by 
jury,” it simply provided that a body of twelve men 
should be the tribunal by which the fact of the crime 
should be tried. So much of the common law was 
adopted and there the intervention of the common 
law ceased. The vicinage and its survivals have never 
been known to the system thus established. The jury 





of the Constitution was to try felonies committed on 
the high seas, a class of cases which the common-law 
jury was not competent to try; and it might be drawn 
from all corners of a judicial district or from a single 
village remote from the place of the crime, or from 
any place or in any manner which the Legislature 
should prescribe, provided it was a jury of the district 
in which the crime was committed. Its function was 
to hear witnesses, and to find the fact upon their 
testimony, and it was to be competent to hear whatso- 
ever it should be lawful to prove. It was joined to the 
court, and was to occupy all the ground which was oc- 
cupied by the jurisdiction of the court. 

We have given attentive consideration to the con- 
clusions of the common law, because it has been urged 
that the phrase ‘‘commit murder within,” etce., as em- 
ployed in the statute of 1790, is technical, and that its 
meaning must be ascertained by reference to that law; 
and because this statute has been technically treated 
in an early case by means of common-law definitions. 
We believe that the meaning of this provision against 
the commission of the crime of murder within the 
designated places is to be settled on grounds which are 
independent of the common law. But if there be rea- 
son for any doubt whether Congress intendec to use 
this phrase in the sense of the common law, then we 
hold that according to the principle of that law, mur- 
der is committed within the District of Columbia when 
the felonious blow is struck here, notwithstanding the 
consequent death happen without the district and in 
one of the States. 

We turn now to the peculiar and higher ground on 
which we conceive this question should stand, and to 
considerations to which as a court of the United States 
exercising the judicial power of the United States, we 
are required to give especial attention. However 
proper it may be that the courts of the States where the 
common law exists should treat the question of juris- 
diction from the standpoint of that law, that question 
must be treated by thecourts of the United States, 
wherever a fort ora magazine or an arsenal or a dis- 
trict of country is under the exclusive jurisdiction of 
the National government, from,the standpoint of Fed- 
eral authority, and with reference to the relation of 
the crime to the sovereignty of the United States. 

We take it to be a fundamental rule of construction 
that an independent and sovereign government is al- 
ways to be understood, when it makes laws for its own 
people, to speak without any reference to the law of 
another people or government ; unless those laws them- 
selves contain plain proof of a contrary intention; and 
that when it thus appears that something is actually 
borrowed and embodied therein from the laws of an- 
other people, the extent of that adoption is to be 
strictly construed, and not enlarged by implication. So 
far as its laws can be understood only by reference to 
foreign law, that reference is authorized by the law- 
maker, because itis necessary; but so far as its com- 
mands may be understood as original terms, and with- 
out such reference, they must be construed indepen- 
dently. It isonly when understood to be to this ex- 
tent the original expression of its own will, that its 
words can communicate to its own people the whole 
and self-sufficient force of that will. To assume with- 
out plain necessity that it uttersthe intention of an 
alien law, isto ignore to just that extent its absojute 
independence of existence and action and will. The 
law beforeus is one to which this fundamental rule 
is plainly to be applied. The word “ murder” was 
used in it as the designation of a known crime, and the 
statute furnished nodefinition beside the simple use of 
this term. It was used of course as it bad always been 
used by all English-speaking people, and it could only 
mean, as it had meant in the colonies and in England, 
that crime which is committed— 
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‘“*When a person of sound memory and discretion 
unlawfully killeth a reasonable creature under the 
peace of the sovereign, with malice aforethought, ei- 
ther expressed or implied.”’ 

It is necessarily understood that to this extent at 
least, the Legislature had in mind the law of another 
government, and authorized us to turn to that law for 
explanation. But does this law contain any other terms 
which may not be understood without consulting a 
foreign law, and searching the decisions of foreign tri- 
bunals for the operation of that law? We say foreign 
law, for this government had no common law of its own 
to which the Legislature could be supposed to refer, 
nor any law but the Constitution which established it. 
Therefore we repeat, does this statute contain any 
other terms than the word ‘‘ murder,” or any other 
provision which cannot be perfectly and certainly un- 
derstood, without assuming that a foreigu law, with 
the peculiar methods of its operation and its applica- 
tion to territorial divisions, was adopted into it by im- 
plication? If there never had been such a thing as a 
common-law decision or rule to determine the situs of 
the crime, the language of this statute would have been 
deemed certain and intelligible; has it become in itself 
uncertain and unintelligible because the common law 
had a rule on the same subject? If weareto go beyond 
it for explanation, the object to be accomplished by the 
Federal government and the subjects dealt with must 
furnish that explanation, and determine how the law 
was intended to operate before we turn to a foreign ex- 
planation. Certain places, the forts, arsenals, dock- 
yards and magazines of the general government, and a 
certain district of country to be set apart for its resi- 
dence, were withdrawn from the control and protec- 
tion of the States, and placed by the Constitution under 
the exclusive protection of the United States. The 
Legislature of the United States was charged with the 
duty of protecting these places against the commission 
of crimes therein, and therefore it must be understood 
to have intended, when it provided for the punishment 
of a particular crime, to accomplish completely this 
office of protection. It issaid that penal statutes must 
be strictly construed, but it has long been settled that 
they are nevertheless to be construed like all other 
statutes according to their plain and sensible meaning, 
and that a plain and sensible purpose is not to be de- 
feated by an arbitrary method of reading its words. 
These words then must be so construed as to effectuate 
the intention of complete protection against the crime 
of murder in the places designated, if their ordinary 
and reasonable meaning permits such a construction. 
The plain object of this legislation was protection 
against acts, and the subjects dealt with in the law 
were acts done in those places. The act designated in 
this section was murder, the doing of that which con- 
stituted the unlawful killing of a reasonable creature 
under the peace and protection of the United States 
with malice aforethought; and the Legislature must be 
understood to provide for all acts of that nature com- 
mitted within the place designated. When a particular 
act belongs to the class and is of the nature of the act 
here described as murder, the question whether it was 
committed in the designated place is a question 
whether it was so committed in contemplation of this 
statute—not whether it was committed there in con- 
templation of the common law of England or of the 
several States. Looking only to thestatute itself then, 
and excluding the alleged notions of the common law 
—notions which we have found not to have been a part 
of the law—we find that it regards murder as an act 
committed by the offender, an act committed in the 
Place designated. Read in this light, the plain and sen- 
sible meaning of the words includes all acts committed 
there which are found, within the year and the day lim- 
ited by the law of murder, to have combined all the 





facts which constitute murder. We find nothing in the 
statute, as we have found nothing in the common law, 
which indicates that an act is not murder in a partic- 
ular place because the consequences of that act hap- 
pened in some other place. If the act of the offender 
achieves murder, then that act is murder; and if that . 
act is done in the place designated, then in contempla- 
tion of this statute the offender commits there the 
crime of murder. 

We are aware that a very learned judge of the Uni- 
ted States, whose ruling was afterward followed by 
an equally learned judge of the same court, substan- 
tially held in an early case, that the word “ murder” 
alone in another section of this statute limited its ap- 
plication to those cases of murder in which the death 
happened in the same place with the felonious blow. It 
was pointed out that murder involved killing, and then 
in effect, although it was not so stated explicitly, the 
statute was construed as if it had read, ‘if any person 
shall unlawfully and with malice aforethought kill 
another” within a certain place. Accordingly it was 
held that unless the injured person died there he could 
not be said to have been killed there, and that there- 
fore the accused had not committed there the crime of 
murder, We are sensible of the embarrassment of 
differing on any question of law from authorities so 
eminent, but we observe that in both cases the discus- 
sion of this question was brief, and consisted of little 
more than a statement of the proposition. Sucha 
method of applying the severed parts of a mere for- 
mula seems to us to be inadmissible. The definition of 
murder which has come to us from the common law is 
of course sufficient, and it does state that murder in- 
volves killing; but it does not follow that by recasting 
this formula, the statute is to be read asif it had said 
“every person who with malice aforethought unlaw- 
fully kills another upon the high seas, or within any 
fort,’ etc. If we should apply such a method of con- 
struction tothe clause before us, we should give not 
only a new form to the statute, but a new effect to the 
definition, an effect not given by the authorities who 
formulated and use dit. While accepting its sufficiency 
they held in effect that murder described the doing of 
the unlawful act, the offense with,malice aforethought, 
by which within a year and a day the stricken party 
was killed. Tremaille, J., has said in the case in the 
year books already referred to, nearly four centuries 
ago, *‘the striking is the principal point, but it requires 
death; otherwise itis not felony; but whether he died 
in one place or another is not material’ (7 H. VII, 8); 
and that doctrine was so firmly fixed that Mr. Justice 
Patterson repeated in the very late case of Rex v. Har- 
grave, ** the giving of the blow which caused the death 
constitutes the felony.’’ Although the definition stated 
that murder involved killing, it was consistent with the 
theory that the crime of murder was committed in the 
place where the offender acted, if his offense accom- 
plished the killing. By recasting the definition of 
murder and applying it ina new form, the statute is 
made to punish in respect of the consequences rather 
than in respect of the offense which caused and ulti- 
mately included the consequences. 

The intention of this statute as to the question 
whether a murder was to be regarded as committed in 
the places named is further shown by the nature of 
those places. The law contemplates that the injured 
party may languish, and that if he dies within a cer- 
tain time the death may be traced to the blow. But it 
was known that a dock-yard or a magazine would 
afford no accommodations for persons stricken by 
mortal blows. Could it have been intended that the 
offense should not be included in the statute unless he 
languished and died there? It was probable that in 
almost every instance where a mortal blow was struck 
in such aadlace, the victim would be carried from it 
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into a place not within the exclusive jurisdiction of 
the United States. Could it have been intended that 
the statute should fall to the ground the moment he 
left the door of the magazine, and that if he died just 
outside of its limits no murder was committed there, 
although all the elements of murder were combined 
inthe case? If the very terms of this statute seemed 
to exclude such a case, it would be inadmissible to 
argue ab inconvenienti that they did include it; but 
such considerations are proper in determining whether 
by reasonable construction they do include it. In re- 
ferring to them we only keep in mind that it was the 
duty and the probable intention of the Legislature to 
furnish to the places committed to its exclusive care 
complete and effectual protection against criminal acts. 
As a matter of power it was competent for the Legis- 
lature to provide for such offenses wherever the death 
might happen. The question is whether it actually 
did so provide by this statute, or omitted what, so far 
as arsenals, dock-yards, and magazines were concerned, 
were likely to be the most numerous class of cases 
happening there. We hold that these cases were not 
omitted, and that where a murder is committed at all 
this statute applies to it if the fatal blow was struck in 
one of the designated places, notwithstanding the con- 
sequent death happened in another place. 

There is yet one other consideration which we con- 
ceive to be importart, namely, that the construction 
which we have given to this statute is consistent with 
the intent of the sixth amendment to the Constitu- 
tion. That article provides that ‘‘in all criminal prose- 
cutions the accused shall enjoy the right to a speedy 
and public trial by an impartial jury of the State and 
district wherein the crime shall have been committed.” 
The Constitution had already declared that: ‘*The 
trial of all crimes, except in cases of impeachment, 
shall be by jur,7; and such trial shall be held in the 
State where the said crimes shall nave been com- 
mitted; ”’ but the protection of accused persons against 
the hardship of removal to a distant place of trial, and 
of increased difficulties of defense was a matter of so 
much conceru that a further limitation was added. 
The important point is that under both provisions the 
place of trial and the tribunal were to be determined 
by the place where the crime was committed, aud that 
this protection of accused persons was not to be de- 
feated by any unnecessary theory as to where a crime 
must be deemed to be committed. 

This provision of the fundamental law had no refer- 
ence whatever to the common law or to the peculiari- 
ties of any external system. It was intended to be an 
expression in original terms, a provision which was 
sufficient in itself and which spoke for itself; and it 
plainly assumed that the place wherein a crime was 
committed was the place where the act of the offender 
was done. It was on the one hand the general intent 
of the Constitution that the Federal power to punish 
acts which were crimes against the United States 
should be plenary, and on the other it was the intent 
of this protection of the accused party, that crimes 
should be deemed to be committed where the manifest 
act was done, and not where the mere consequences of 
that act finally happened. The application of this 
principle of construction does not depend on the ques- 
tion whether the place in which tbe act is done is ina 
State and judicial district of the United States. The 
provision referred to contains, independently of that 
question, a rule for determining where a crime shal] 
be said to have been committed. It imports that the 
crime shall be held to be committed in the place where 
the offender manifestly acts, and it forbids any law 
which should provide for his trial in a district where 
the ultimate consequences of his act happen, but 
where he dves not act. If we apply this construction 
of the Constitution to the crime of murder, it is plain 








that the power of the United States to punish as mur- 
der acrime which proves ultimately to be murder ig 
plenary, and that it is the intent of the same supreme 
law that that crime shall be deemed to have been com. 
mitted in the place where the act was done by which 
the murder was brought about. This rule for placing 
the commission of the crime is not dependent upon 
the question whether this is a judicial district of the 
United States. It applies to the construction of the 
statute of 1790, and governs us in determining when 
crimes are committed here. 

We hold therefore that the criminal court had upon 
the case shown by the record jurisdiction to try, con- 
vict and sentence the defendant for murder committed 
within the District of Columbia. 

(The remainder of the opinion is devoted to the 
consideration of alleged errors in the admission of 
evidence in instructions to the jury and in practice 
not of general importance. ] 

A new trial is denied and the judgment of the court 
below affirmed. 

Hagner, J., delivered an opinion in which he showed 
that the law of Maryland from which State the Dis- 
trict of Columbia derives it common law is in accord- 
ance with the conclusions reached in the above opinion. 
The opinion concludes as follows: 

In our opinion then it is clear beyond question that 
if a mortal blow had been stricken in either of the 
counties, part of which constitute the district as it 
now exists, and the party stricken had died in any 
other jurisdiction, the County Court of the county 
where the blow was stricken would have had undoubted 
jurisdiction to try and sentence the offender. 

Much reliance has been placed by the counsel of the 
defendant upon two decisions alleged to have taken 
place within this jurisdiction, which it is said settle 
this question according to their contention. 

The first case is the United States v. Bladen, reported 
in 1 Cranch, Circuit Court Reports, 548. The party 
there was indicted for manslaughter. It appeared that 
the fatal blow was struck in Alexandria and the party 
died in Maryland, and it was decided by the court that 
they were without jurisdiction to try him for the 
homicide, although he could be held for the assault. 
It is worthy of remark in this case that Mr. Walter 
Jones, one of the most eminent lawyers of the coun- 
try, on that occasion represented the United States, 
He insisted, as we have decided this day, that the re- 
citals in the statute of Edward VI were not correct 
statements of the common law at the time of its en- 
actment. But the Circuit Court of the District of 
Columbia was holding its session in Alexandria within 
a portion of the district ceded from Virginia, and its 
decision was controlled by the state of the law in Vir- 
ginia. No such provision existed in the Virginia 
statutes at the time as had been incorporated, as we 
have shown, into the law of the State of Maryland. 
It by no means follows that the court would have de- 
cided the point in the same way if a case with similar 
facts had been presented at its next session on the 
Maryland side of the Potomac, in view of the explicit 
declarations of the Maryland statutes. 

The other case referred to is that of the United 
States v. James Rolla. The brief of the defendant's 
counsel has copied literally the statement of the case 
taken from the American Law Journal published in 
1850. We have examined the original papers in the 
case and are satisfied that there is nothing appearing 
in them that would justify the conclusion that the 
point now before us was considered or decided by the 
court. It appears thaton the 30th of June, 1848, the 
grand jury indicted a certain James Rawley for man 
slaughter. The indictment which 1 hold in my hand 
declares that on the 25th of April, in the county of 
Washington and District of Columbia, the said Raw- 
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ley, in and upon a certain person to the jurors un- 
known, did make an assault and inflict upon him with 
a stick which he then and there held, a mortal wound, 
of which the said person unknown, on the same day 
and year aforesaid, in the county aforesaid, died. The 
complete docket entries in the case are as follows: 

“June 30th, 1848. No. 449. United States v. James 
Rawley. Manslaughter. Indictment. July 10th, nolle 
prosequi, and the prisoner remanded to wait the re- 
quisition of the governor of Maryland or Virginia, 
and the district attorney to give immediate notice to 
the authorities of those States.”’ 

It seems hardly consistent with this entry that any 
offense could have been committed within the Dis- 
trict, for in Bladen’s case the court had held that if 
the blow was struck in Alexandria within its jurisdic- 
tion, the party might be indicted for the assault. It 
would seem rather then, as a nol. pros. was entered, 
that it had been ascertained after the finding of the 
indictment that no part of the offense had occurred 
within the District of Columbia. On the 23d of Octo- 
ber, 1848, the said Rawley, stating his name as Rolla, 
applied for a habeas corpus, and was brought before 
Judge Crawford on the same day by the marshal with 
a statement of the cause of his detention, namely, 
that at some time in the month of April, 1848, in the 
county of Washington, he had struck a certain Sauls- 
bury with a piece of wood and caused his death. The 
hearing was adjourned until the 30th of October, 1848, 
and on the 27th of November, 1848, the judge passed 
the following order: 

“The prisoner brought before me according to ad- 
journment, and it being stated by the district attor- 
ney that the attorney-general of Maryland had 
communicated his opinion that Maryland had no 
jurisdiction in the case, and the authorities of Vir- 
ginia not having, although twice at least informed of 
the facts, taken any measures to demand James Raw- 
ley for trial in Virginia, I feel compelled, after the 
lapse of time and the circumstances above named, to 
discharge him from custody which is ordered.” 

And this is the entire record of the case. Mani- 
festly there is nothing appearing in these papers to 
justify the inference that the point now made was 
either insisted upon or decided. Thestatement of the 
judge would rather indicate that the grand jury had 
indicted a person who had been improperly accused, 
and who had in fact committed no such crime at all. 


An application was subsequently madein behalf of 
the prisoner for a writ of habeas corpus to Mr. Justice 
Bradley of the United States Supreme Court. The ap- 
plication was denied, this opinion being delivered. 

BRADLEY, J. Charles J. Guiteau, being in prison 
under sentence of death for the murder of President 
James A. Garfield, makes application for a habeas cor- 
pus to be discharged from said imprisonment, on the 
ground that the criminal court of the District of Colum- 
bia, by which he was tried and convicted, had no juris- 
diction of his offense. The supposed want of jurisdic- 
tion is based on the fact, that although the mortal 
wound was inflicted in the District of Columbia, the 
death of the President took place in New Jersey; 
whereas the act under which the indictment was found 
(section 5339 of the Revised Statutes), only declares 
that persons committing murder within any fort, 
arsenal, dock-yard, magazine, or in any place or 
district of country under the exclusive jurisdic- 
tion of the United States shall suffer death, 
and jurisdiction is only given to the cours to try 
‘crimes and offenses committed within the district.” 
Revised Statutes District of Columbia, section 763, as 
amended. 

It is contended that the murder was committed only 
partly within the District of Columbia and partly 
within the State of New Jersey, and therefore cannot 
be said to have been committed within the District of 


Columbia, 





By the strict technicality of the common law this po- 
sitiou would probably be correct, although Lord Chief 
Justice Hale, the greatest criminal lawyer and 
judge that ever lived, uses the following language: 
“At common law,’’ says he, “if a man had been 
stricken in one county and died in another, it was 
doubtful whether he were indictable or triable in either, 
but the more common opiniou was that he might be 
indicted where the stroke was given,for the death was 
but a consequence, and might be found though in an- 
other county, and if the party died in another county 
the body was removed into the county where the stroke 
was given, for the coroner to take an inquest super 
visum corporis.” 

This passage shows that in Lord Chief Justice Hale's 
opinion the principal crime was committed where the 
stroke was given, and that when the production of the 
dead body gave the jury ocular demonstration of the 
corpus delicti the difficulty of jurisdiction was over- 
come. But to remove the doubt as to the power of 
jurors to try such a case it was enacted by the statute 
2and 3 Edward VI, c. 24, that the murderer might be 
tried in the county where the death occurred; and to 
remedy the difficulty where the stroke or death hap- 
pened out of England, it was enacted by a subsequent 
statute, 2 George LI, c. 21, that the trial might be in the 
county where the stroke was given if the party died out 
of the realm; or where the death occurred if the stroke 
was given out of the realm; thus in effect making the 
murder a crime in the county in which either the 
stroke was given or the death occurred. ‘These stat- 
utes, as the Supreme Court holds, and as their reason- 
ing satisfactorily shows, were in force in Maryland in 
1801, when the Supreme Court was organized, and by 
the organic act of Congress became laws of the Dis- 
trict of Columbia. 

If therefore the district had continued a part of the 
State of Maryland with those laws in force, and if the 
murder in question had taken place exactly as it did, 
it would have been considered a murder committed 
within the State of Maryland, and within the county 
out of which the district was carved, and would have 
been indictable and triable in such county. When 
therefore Congress in 1801 conferred upon the courts of 
the district jurisdiction to try all crimes and offenses 
committed within the district, it gave jurisdiction to 
try the murder of which the prisoner has been found 
guilty, the present law being a mere codification of that 
enactment. For the same reason the crimes act of 
1790, when it came to operate upon the district, became 
applicable to such a murder 

It may be objected that the conferring jurisdiction 
to try the crime of murder in such acase, when only 
the stroke was given within the territory and the death 
occurred elsewhere and vice versa, did not make it 
murder in the territory. But this is a purely technical 
objection. There is no doubt that the Legislature 
might have enacted in so many words that if either the 
mortal stroke should be given, or the consequent death 
should happen, within the territory,it should be deemed 
a murder committed there. 

The statute adds substantially that effect and mean- 
ing, and after it went into operation the crime became 
a crime within the territory. 

It is unnecessary to say that such a construction of 
the statutes and of the act of Congress much better sub- 
serves the purpose of justice, and is more in conson- 
ance with their object and intent than the extremely 
technical construction contended for on behalf of the 
prisoner. 

This view of the subject renders it unnecessary to 
examine the decisions of Mr. Justice Washington, in 
the case of Magill; of Mr. Justice Curtis in the case of 
Armsirong, or of the Circuit Court of this district in 
the case of Bladen, since they were all cases in which 
no statute like that of 2d George II, could be invoked. 
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It seems to me therefore after very cureful consider- 
ation of the question, that the criminal court ox the dis- 
trict had jurisdiction to try the case of Guiteau, and 
that a habeus corpus for his discharge ought not to be 
allowed. I should be very reluctant to interfere with 
the course of justice in any case in which a fair and 
impartial triai has been had, and the jurisdictional 
question has been fully considered, unless it appeared 
to me quite clear that a mistake had been made in as- 
suming jurisdiction, or at least that it was a question 
of very grave doubt. 

The question in this case was very fully and learn- 
edly discussed both by the learned judge who tried the 
case and by the Supreme Court in General Term; and 
after a careful examination of the arguments of coun- 
sel on both sides, and of the learned opinion of the 
judges, with such reflection as I have been able to give 
to the subject, I have reached the conclusion above 
stated, 

In a case of grave doubt and difficulty, and appellate 
in its character (as this case is), | have aright undoubt- 
edly to refer the matter tothe Supreme Court of the 
United States, as was done in ex parte Clarke. 100 U. 
S. 399); but such is not the usual course, and is not to 
be foliowed if it can wellbe avoided. Prompt action 
is one of the beneficial characteristics of the remedy of 
habeas corpus, and is due both to the prisoner and the 
administration of justice. 

The law gives jurisdiction to and places the respon- 
sibility upon a single judge to grant or refuse the writ: 
and it is his duty to decide an application therefor if he 
can do so with reasonable confidence in his own conclu- 
sion; and it is his right to do in every case. 

The application is denied. 


—.__—_—— 


NEW YORK COURT OF APPEALS ABSTRACT. 
May 30, 1882. 

ASSIGNMENT FOR CREDITORS — COMPENSATION OF 
ASSIGNEE COMPUTED ON MONEY ACTUALLY RECEIVED 
BY HIM. — The provision of section 26 of the General 
Assignment Act of 1877, as amended, Laws 1878, 
chapter 318, that the assignor shall receive for his ser- 
vices a commission of five per centum on the whole 
sum which will have come into his hands, refers not to 
the entire property transferred by the assignment, but 
to such sums of money as the assignee shall actually 
receive — which may come into his hands. In this case 
a firm made an assignment for creditors to L. The as- 
signee took formal possession of the property, which 
consisted of merchandise and book accounts. The 
property remained in the store of the assignors in 
charge of their former book-keeper, who was selected 
by the assignee as his representative. The assignors 
and the book-keeper sold goods and made collections 
to the amount of $45,574, which sum was paid to and 
received by the assignee. Within about three months 
all the creditors of the assignors executed a composi- 
tion deed by which they agreed to accept the notes of 
the assignors for sixty per cent of their claims and re- 
lease the assignors and their estate as well as the as- 
signee and his sureties from all liability to them. The 
compvusition was brought about solely by the efforts of 
the assignors, and the assignee did not personally sell 
any of the property or collect any of the debts. The 
value of the property assigned was $232,941. Held, 
that the asignee was not entitled to commissions upon 
this sum but only on the $45,574, which was received 
by him. This construction does not alter the rules 
which have been laid down for computing the fees or 
commissions of sheriffs, executors, administrators, or 
trustees, but is confined to the act in question. The 
ease Burch v. Mitchell, 12 Wend. 280, distinguished. 
See Matter of Woven Tape, etc., Co., 85 N. Y. 506. 





Judgment modified. Matter of Hurlburt. Opinion by 
Earl, J. 

CORPORATION — LIABILITY OF STOCKHOLDER For 
DEBT — CONSTRUCTION OF GENERAL MANUFACTURING 
CORPORATIONS ACT.— By the true construction of see. 
tion 24 of the Manufacturing Corporations Act of 
1848, it is a condition precedent to maintaining ay 
action against a stockholder to enforce the liability 
to creditors imposed by the tenth section, that the 
creditor should have prosecuted his claim against the 
company to judgment, and that an execution should 
have been issued thereon and returned unsatisfied. In 
respect to this there is no distinction in favor of those 
who have ceased to be stockholders. Properly con- 
strued, the tenth section makes stockholders under 
special circumstances liable “ to creditors of the com- 
pany’ for ‘‘debts and contracts” of the company, 
The twenty-fourth section defines the conditions of en. 
forcing such liability: First, that the debt must be 
payable within a year from the time it was contracted; 
second, that suit against the company must have been 
brought within a year after the debt became due; 
third, that execution against the company must have 
been returned unsatisfied: fourth, that suits against 
persons who ceased to be stockholders must be brought 
within two years thereafter. Such a construction is in 
harmony with the equitable rule that before resorting 
to a surety the creditor should exhaust his legal rem- 
edy against the principal, when it will not impair the 
obligation of the creditor’s contract, or substantially 
impair his remedy. See Kincaid v. Dwinelle, 59 N. Y. 


548; Lindsley v. Simonds, 2 Abb. (N. 8.) 69; Dean v. 
Mace, 19 Hun, 391. 
Special Term affirmed. Handy v. Draper. 
by Andrews, C. J. 


Order reversed and judgment of 
Opinion 


NEGLIGENCE — CONTRIBUTORY NEGLIGENCE — TEN- 
ANT OCCUPYING BUILDING WITH OTHERS NOT LIABLE 
FOR NEGLIGENCE OF CO-TENANT — STATUTORY CON- 
STRUCTION. — (1) Where the court considers the ques- 
tion of contributory negligence in an action for injury 
from negligence as one of law, and there is evidence 
on the subject for the jury who have found in favor of 
plaintiff, plaintiff is entitled to have the evidence con- 
strued in a manner most favorable to his position. All 
that the evidence tends in any way to prove must be 
deemed as fully proved; every fact which the testi- 
mony and reasonable inferences from it conduce to 
establish must be assumed to be established. Stackus 
v. New York Cent., etc., R. Co., 79 N. Y. 464; Harty 
Hudson River B. Co., 80 id. 622; Payne v. Troy & Bos- 
ton R. Co., 83 id. 572. The question cannot be taken 
from the jury, nor their conclusion set aside unless the 
facts are free from every reasonable doubt. Totten v. 
Phipps, 52 N. Y. 354, Weber v. New York Cent.., ete., 
R. Co., 58 id. 451; Thurber v. Harlem B.., etc., R. Co., 
60 id. 326. (2) Defendant was a tenant of part ofa 
building. Another tenant occupied another part of 
the building. The tenants occupied the first floor of 
the building in common, and used an elevator in com- 
mon, the elevator being run by power furnished by the 
owner of the building. Plaintiff, who was lawfully 
upon the first floor of the building on business with 
the defendant, fell through a trap-door connected with 
the elevator, which was unguarded. There was no 
evidence showing directly that defendant had used the 
elevator or left the door unguarded upon that occasion, 
the only testimony being that he, in connection with 
the other tenant, was in the daily habit of using it, 
and had probably used it that day. Held, that there 
was no evidence for the jury of defendant’s negligence. 
(3) The statute (Laws 1874, chap. 547, § 16) requiring in 
buildings in New York, where elevators are used, sub- 
stantial trap-doors, which ‘shall be kept closed at all 
times, except when in actual use by the occupant or 0¢- 
cupants of the building having the use and control of the 
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same,” did not make defendant chargeable with the care 
of the elevator, because as occupant of the building he 
had the right touseit. Such a rule might apply if 
there was only one occupant. Where there are more 
than one, each occupant is liable for his own negli- 
gence, but not for that of the other. The cases John- 
son v. Bruner, 61 Penn. St. 58, and Willy v. Mulledy, 
78 N. Y. 810, do not affect the question. In each of 
them defendant was the wrong-doer. See Moore v. 
Goedel, 34 N. Y. 527; Kaiser v. Hirth, 46 H. P. Rep. 
161; Donnelly v. Jenkins, 58 id. 252. Judgment re- 
yersed. Harris v. Perry. Opinion by Danforth, J. 
Usury — WHERE BORROWER APPROPRIATES A FUND 
IN TRUST TO PAY USURIOUS DEBT CREDITORS MAY 
ENFORCE TRUST— ASSIGNMENT FOR CREDITORS.— (1) 
Thompson executed a bond and mortgage to Helmer 
to secure aloan. These instruments were fora usuri- 
ous consideration. Thereafter Thompson made an 
assignment of all his property to Helmer in trust for 
the benefit of his creditors, in which he directed Hel- 
mer to dispose of the property and apply the proceeds 
pro rata in the payment of his debts. Among the debts 
mentioned was this bond and mortgage which the 
assignee was directed to pay. Thereafter Helmer 
assigned the bond and mortgage to plaintiff for a valua- 
ble consideration. Held, (1) that plaintiff was entitled 
to all the rights of Helmer in respect to any fund, 
means or provision for the payment of the assigned 
securities. See Patterson v. Hull, 9 Cow. 747: Green 
y. Hart, 1 Johns. 580; Grosvenor v. Day, Clarke Ch. 
109; Robinson v. Ryan, 25 N. Y. 320; Allen v. Brown, 
44 id. 228. (2) Held, also, that while the mortgage 
debt might be avoided for usury by the debtor, the 
creditor was entitled to the benefit of any provision 
made by the debtor in trust for its payment, and the 
trustee could be compelled to perform his trust. A 
person agreeing to pay usury is not compelled to avail 
nimself of the statute which permits him to annul the 
agreement. He may voluntarily do equity and pay, or 
actuated by an honest and conscientious intention pro- 
vide for payment of what he owes, and in that case a 
court of equity will so far as it can aid in carrying out 
the intent. He may also by his own act deprive him- 
self of the ability to inflict upon the creditor the loss 
of the entire debt. Kent, J., in Fanning v. Durham, 
5Johns. Ch. 122. If sued for the debt and he makes 
default, the judgment stands, notwithstanding the 
usury in the cause of action. Thompson v. Berry, 3 
Johns. Ch. 394; affirmed, 17 Johns. 436; Bartholomew 
y. Yaw, 9 Paige, 165. He may create a trust, as in the 
case at bar. See Fry Spec. Perf., § 312; Powell v. 
Knowler, 2 Atk. 224; Stanton v. Knight, 1 Sim. 482; 
Denn v. Dodds, 1 Johns. Cas. 158; Murray v. Judson, 
9N. Y. 73. When the debtor by an assigument creates 
atrust for the payment of debts, a creditor who comes 
in to claim a share under it must be content to take 
such share as the assignor intended to give him. See 
Pratt v. Adams, 7 Paige, 615. In the case last cited it 
was held that there is a distinction between a general 
provision to pay debts and one where the debt is spe- 
cifically named. In the first case a usurious debt can- 
not be paid, but in the other it should be to the extent 
of the money actually loaned with interest. See also, 
Green v. Morse, 4 Bost. 322; Strong v. Strickland, 32 
Barb. 284; Morse v. Crofoot, 4. N. Y. 114; In re Lewis, 
§lid. 421; Riggs v. Murray, 2 Johns. Ch. 565; Grover 
vy. Wakeman, 11 Wend. 187; Boardman vy. Halliday, 10 
Paige, 223. The fact that the creditor was also the 
assignor did not affect the matter. Judgment modi- 
fied. Chapin v. Thompson. Opinion by Danforth, J. 


—— > —_ -— 
MARYLAND COURT OF APPEALS ABSTRACT.* 


CARRIER — STREET RAILWAY — NEGLIGENCE — PAS- 
SENGER GETTING ON FRONT PLATFORM.—In an action 





*To appear in 56 and 57 Maryland Reports. 








ageinst a street passenger railway company the evi- 
dence showed that the plaintiff, while riding in a car of 
the defendant, got up and gave his seat to an elderly 
lady. The car being crowded he was obliged to pass 
out on tothe front platform. While standing there the 
car ran off the track, and at the request of the driver 
the plaintiff, with others on the platform, got off and 
assisted in getting the car again on the track. When 
this was done the passengers got on the front platform 
again by stepping over an enclosure three feet high 
surrounding the same; and while the plaintiff was in 
the act of getting on the platform in the same manner, 
the driver, without asignal or warning, started the 
horses. By the sudden jerk in starting, the plaintiff 
was thrown down on the side of the car and was 
dragged some distance and his foot crushed by the 
wheel. The accident occurred in the day time, and 
there was proof tending to show that the driver might 
have seen the plaintiff in the act of boarding the car. 
Proof was also offered to show there was a notice on 
the inside of the car requiring passengers to enter and 
leave the car by the rear platform. Held, that con- 
ceding there was negligence on the part of the plain- 
tiff in attempting to enter the car by the front platform, 
the question was whether the driver of the defendant's 
car, by the exercise of proper care and prudence, might 
have seen the position of the plaintiff, and thereby 
have avoided the injury. that taking into considera- 
tion that the plaintiff had paid his fare, and that owing 
to the crowded condition of the car he was obliged to 
stand on the front platform, that he had gotten off at 
the request of the driver to help in getting the car 
again on the track, and the other facts in the case,— 
there was an obligation on the part of the driver to see 
that the plaintiff and others had an opportunity to get 
on the car again before he started the horses; and if 
he saw, or by the exercise of proper care might have 
seen the position of the plaintiff and thereby have 
avoided the injury, the defendant was liable, and that 
there was evidence legally sufficient to submit this ques- 
tion to the jury. See Lewis’ case, 38 Md., 588, Tuff v. 
Warman, 94 Eng. C. L. Rep. 583; Butterfield v. For- 
rester, 11 East,60; Dowellv. Gen. St. Nav. Co., 85 Eng. 
C. L. Rep. 195; People’s Passenger Railway Co. v. 
Green. Opinion by Robinson, J. 

[Decided March 18, 1881.] 

FRAUDULENT CONVEYANCE— WHEN SUBSEQUENT 
CREDITORS MAY IMPEACH—BURDEN OF PROOF.—A 
voluntary conveyance, made by a party solvent at the 
time, may be impeached and set aside by subsequent 
creditors, provided it be executed with the intention 
and design to defraud those who should thereafter be- 
come his creditors. Where such fraud is charged, the 
fraudulent purpose will not be presumed, but must be 
proved. The onus rests on the parties assailing the 
deed to establish the fraudulent intent by satisfactory 
proof. Matihaiv. Heather. Opinion by Miller, J. 
[Decided Jan. 19, I882. 


LEASE—OF FARMING LANDS—RIGHT OF TENANT TO 
crops.—Where the renting is fora term certain, the 
tenant is not entitled to the crops, which at the time 
of sowing he knew could not mature duriug the con- 
tinuance of his term; unless by express stipulation 
with his landlord, or by the custom of the country, if 
such custom exists. Where premises are rented fora 
year, with the privilege of three additional years, and 
the property is sold, and the tenant voluntarily leaves 
before the expiration of the first year’s tenancy, he is 
not entitled, in the absence of any agreement or cus- 
tom, to the growing crops of rye and wheat. Dircks v. 
Brant. Opinion by Grason, J. 

[Decided Jan. 29, 1881.] 

MUNICIPAL CORPORATION—LIABILITY OF ONE BOUND 

T0 KEEP HIGHWAY IN ORDER FOR JUDGMENT FOR 
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INJURY FROM PEFECT.—E. recovered judgment in 
damages and costs against the appellee county for in- 
juries sustained by aim while riding across a canal 
bridge upon a public county road, and his injuries were 
incurred by reason of the defective condition of the 
bridge, which was constructed by the appellant canal 
company. The appellee paid the judgment, and in- 
stituted this action against appellant to recover back 
the amount so paid, with interest and also the costs 
and counsel fees incurred by appellee in conducting the 
defense, on the ground that the obligation was on the 
appellant to keep the bridge in safe condition, that the 
appellant had notice of the suit of E., and participated 
with the appellee in defending it. Held, that appellant 
being bound in law to connect by suitable means the 
public road severed by it in constructing its canal, and 
to maintain it in repair, and appellee, for the additional 
security aud convenience of the public, being held 
primarily responsible for its safe condition, but not in 
mitigation of the obligation of appellant, and the de- 
fense of puri delicio not being applicable to this case, 
appellee had its remedy over against appellant for the 
damages recovered against it by FE. with interest, costs 
and the amount of the counsel fee incurred by appellee 
in defending the suit. See Leopard yv. Chesap. & O. C. 
Co., 1 Gill, 229; Dygert vy. Schenck, 23 Wend. 446; 
Trustees of Burton v. Tuttle, 30 Ohio St. 68; City of 
Chicago v. Robbins, 2 Black, 418 and 4 Wall. 657; Wil- 
liams v. Hedley, 8 East, 378; Inhabitants of Lowell v. 
Bost. & Low. R. Co., 23 Pick. 24; Portland v. Richard- 
pon, 54 Me. 46; Portland v. Atlantic and St. Law. R. 
Co., 66 id. 486; Boston vy. Worthington, 10 Gray, 496; 
Milford vy. Holbrook, 9 Allen, 17; Inhabitants of West- 
field v. Mayo, 122 Mass. 100; Chesapeake & Ohio 
Canal Co. v. Commissioners of Allegany. Opinion by 
Ritchie, J. 

[Decided July 21, 1881.] 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ARSTRACT. 
JANUARY TERM, 1882. 


CRIMINAL EVIDENCE—PROOF OF OTHER OFFENSES 
OF SIMILAR CHARACTER—FALSE PRETENSES.—Defend- 
ant was indicted under the Massachusetts statute for 
falsely pretending and asserting to one Parker that a 
certain horse was sound and kind, with the knowledge 
that such assertion was false, and with intent to 
defraud the said Parker by inducing him to part with 
his money and other valuable property; and for 
actually so defraudiug him. At the trial the prosecu- 
tion was permitted to show the circumstances and 
details of three other sales to other persons, in which 
defendant had made false representations as to the 
soundness and kindness of horses. This evidence was 
admitted * solely for the purpose of showing the intent 
with which the defendant made the sale of the horse 
to Parker as charged in the indictment.”’ Held, that 
the admission of this evidence was error. It is not in 
general competent to show a distinct crime committed 
by the defendant for the purpose of proving that he is 
guilty of the crime charged. Jordan v. Osgood, 109 
Mass. 457. But as in all crimes, except afew statutory 
offenses, a criminal intent is necessary to be proved, 
evidence which legitimately bears upon this may be 
shown, even if it be derived from circumstances 
which also show the commission of another offense. 
The admission of evidence, in a trial for uttering 
counterfeit bills or base coin, of the utterance of similar 
bills or coin to other persons about the same time is 
well established. Commonwealth v. Stone, 4 Mete. 43. 
Commonwealth v. Bigelow, 8 id. 255. For the same 
purpose of showing guilty Knowledge in a class of 
cognate cases where false plate or jewelry has been 
sold, evidence of vther sales of similar ware is adwis- 





sible. Regina v. Francis, L. R., 2 C. C. 128. See also 
King v. Ellis, 6 B. & C. 235; Commonwealth v. Tucker. 
man, 10 Gray, 173; Commonwealth v. Shepard, 1 
Allen, 575; Regina v. Richardson, 2 F. & F. 343; 
Bottomley v. United States, 1 Story, 135; Common. 
wealth v. Eastman, 1 Cush. 189; Commonwealth y, 
McCarty, 119 Mass. 354; Commonwealth v. '3radford, 
126 id. 42; Commonwealth v. Merriam, 14 Pick. 518, 
The evidence here admitted as to the three other dis. 
tinct fraudulent sales does not appear to come within 
any of the exceptions to the general rule that limits 
the trial to the immediate act for which the defendant 
is indicted. Even if they were transactions of the 
same general character, they differed in all their 
details, and the defendant was compelled to defend 
himself against three distinct charges in addition to 
the one for which alone he was indicted. Evidence of 
the commission of other crimes by a defendant may 
deeply prejudice him with the jury, while it does not 
legally bear upon his case. The case of Common- 
wealth v. Turner, 3 Metc. 19, does not sanction the 
admission of the evidence received in the present 
case. The question before us was considered in 
Regina v. Holt, 8 Cox C. C. 411; and it was held that 
such evidence was not admissible for the purpose of 
showing the intent of the defendant when he com- 
mitted the act charged in the indictment. Common- 
wealth of Massachusetts v. Jackson. Opinion by 
Devens, J. 


LUNATIC—LIABLE FOR NEGLIGENCE CAUSING IN- 
sury.—A lunatic held liable for personal injuries 
occasioned to plaintiff by a defect in the doorstep of a 
building owned by the lunatic, and under the manage- 
ment of his guardian. By the common law, as gener- 
ally stated in the books, a lunatic is civilly liable to 
make compensation in damages to persons injured by 
his acts, although, being incapable of criminal intent, 
he is not liable to indictment and punishment. But 
this case does not require the affirmance of so broad a 
proposition. The owner of real estate is liable for a 
defect upon real estate owned by him, and not exclu- 
sively controlled ly a tenant, although not caused by 
his own neglect, but by that of persons acting in his 
behalf or under contract with him. Looney v. McLean, 
129 Mass. 33. Gorham y. Gross, 125 id. 232; Bartlett 
v. Boston Gas Light Co., 117 id. 133. And _ there 
is no precedent and no reason for holding that a 
lunatic having the benefits is exempt from the respon- 
sibilities of ownership of real estate. Morain vy. 
Devlin. Opinion by Gray, C. J. 

RAILROAD—NEGLECT TO FENCE—ANIMAL ASTRAY 
IN HIGHWAY—HORSE ESCAPING NOT.—Plaintiff’s horse 
while being lawfully led aloug a highway in the care 
of a keeper, escaped, without the fault of the keeper, 
and ran about fifty rods along several highways, and 
entered upon laud of a railroad corporation, at a point 
not fenced nor provided with any barrier, as required 
by law. The horse proceeded along the tracks of the 
railroad until he came to a bridge over which the 
tracks were laid, and broke his legs by slipping between 
tue ties, and was rendered worthless. The keeper of 
the horse pursued him and used ordinary diligence to 
recapture and recover control of him, but was unable 
to do so before the horse entered upon the bridge and 
was injured. Held, that the horse was not an estray 
unlawfully in the highway, and the railroad company 
having failed to provide a fence or barriers were liable 
under the statute to that effect for the injury to the 
horse. Darling v. Boston & Alb R. Co., 121 Mass. 118. 
The case is like that of cattle driven in the highway, 
in which it is settled that the owner of unfenced lands 
adjoining a highway can have no action on account of 
cattle, which, being properly driven on the highway, 
casually escape into his laud. See Mills v. Stark, 4N. 
Hi. 512. In each case the animal lawfully passing on 
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the highway in care of a keeper and restrained by ap- 
propriate means breaks away from its restraint, and is, 
for the time, in the highway without the control of its 
keeper. If the keeper is not in fault, the act is caused 
py the nature of the animal and is incident to the law- 
ful use of the highway, and does not change the charac- 
ter of that use. Amstein v. Gardner. Opinion by 


Allen, J. 


RHODE ISLAND SUPREME COURT AB- 
STRACT.* 


CARRIER —CONNECTING LINES—NOT LIABLE FOR 
DAMAGE BEYOND OWN LINE—BACK FREIGHT — NO- 
qice.—(i) The P. & W. Railroad Company received, 
paid the freight charges on certain lots of cotton 
shipped from Louisiana to Providence, forwarded and 
delivered the cotton to the consignees. On delivery 
the cotton was found to be badly damaged by water, and 
the consignees claimed the right to recoup the damage 
from the bill of freight and charges of the P. & W. R. 
R. Co. It appeared that the P. & W.R.R. Co. was 
not associated with the preceding carriers, and it did 
not appear where on the lines of transit the damage oc- 
curred. Held, that the recoupment could not be all 
lowed. A carrier receiving goods marked for delivery 
beyond the end of his line is, in the absence of a specia- 
agreement, only responsible for safe carriage over his 
line and safe delivery to the next carrier. When 
several independent carriers successively receive 
goods for carriage, each is entitled to demand payment 
in advance or to a lien on the goods for the carriage 
price. In such cases each road is by mercantile custom 
entitled to pay the back charges and to a lien on the 
goods for such charges and for its own carriage price. 
If goods received from a prior carrier are apparently in 
good order, a carrier is not obliged to open the packages 
for further examination, but has, for the back charges 
paid, a lien on the goods. St. Louis Ins. Co. v. St. 
Louis, Vand. etc. R. Co. (U. 8. Sup. Court) 24 Alb. L. 
J. 514, Lawson on Contr. Carriers, § 238; Schneider vy, 
Evans, 25 Wis. 241, 256; Root v. Great Western R. Co., 
45 N. Y. 524; Illinois Central R. Co. v. Frankenberg, 
54 Ill. 88; Nashua Lock Co. v. Worcester & Nashua R. 
Co., 48 N. H. 339; Gray v. Jackson,51 N. H. 1; Wells. 
yv. Thomas, 27 Mo. 17; Bissell v. Price, 16 Ill. 408; Bow- 
man v. Hilton, 11 Ohio, 303; Lee v. Salter, Lalor Sup. 
163; Elmore v. Naugatuck R. Co., 23 Conn. 457; Harp 
v.Grand Era, 1 Woods, 184; Western Transportation 
Co. v. Hoyt, 69N. Y. 280; Mallory v. Burrett, 1 E. D. 
Smith, 234; Bowman v. Hilton, 11 Ohio, 303; Monteith 
v. Kirkpatrick. 3 Blatch. C. C. 279. (2) After some par- 
els had been delivered to the consignees by the P. & 
W. R. R. Co., and found damaged, they directed the 
company to receive no more parcels of the lot. Held, 
that after such direction the company had no authority 
to receive the other parcels or to pay any back freight 
uponthem. Knightv Providence & Worcester Railroad 
Co. Opinion by Potter, J. 


CONSTITUTIONAL LAW—LEGISLATURE MAY AUTHOR- 
IZE TRUSTEE TO CONVERT REALTY INTO PERSONALTY. 
—The General Assembly may authorize a guardian or 
trustee to convert realty in his hands into personalty 
if such conversion is for the benefit of the ward 
or the cestui. The action of the General Assembly 
in so authorizing a guardian or trustee is prima 
facie valid. Such action is to be judged from 
the facts and circumstances existing when the 
action is taken, not from those subsequently devel- 
oped. Hence, when the General Assembly, in 1844, 
authorized such a conversion into personalty of real 
estate in the then town of Newport, held, that the 
act of the General Assembly was valid, as it may have 





*To appear in 13 Rhode Island Reports. 





decided, after inquiry and consideration, that the 
value of realty, so situated, had reached its culmination 
and was liable to decline. Clark v. Van Surlay, 15 
Wend. 4386; Cochran v. Van Surlay, 20 id. 365; 
Rice v. Parkman, 16 Mass. 326; Sohier v. Mass. Gen. 
Hospitai, 3 Cush. 483; Clarke v. Hayes, 9 Gray, 426; 
Carroll v. Olmstead, 16 Ohio 251; Todd v. Flournoy’s 
Heirs, 58 Ala., 99; Blagge v. Miles, 1 Story, 426; Bam- 
baugh v. Bambaugh, 11 Serg. & R. 191; Thurston v. 
Thurston, 6 R. I. 296; Petition of Post. Opinion by 
Durfee, C. J. 

(Decided Jan. 10, 1882.] 

EASEMENT—LOSS BY NON-USER—BY ESTOPPEL.—(1) 
An easement may be lost by cessor of use for twenty 
years or by renunciation or abandonment as shown by 
decisive acts. Hence, when a way had been laid out 
for{the common use of lots bounded on it, and A., the 
owner of one of these lots, had appropriated to his own 
use the part of the way opposite his lot, held, that A. 
had abandoned his easement in the way and could not 
maintain an action against the owner of another of the 
lots for obstructing a portion of the way. See Moore 
v. Rawson, 3 B. & C. 332; Liggins v. Inge, 7 Bing. 682; 
Pope v. Deveraux, 5 Gray, 409; Canny v. Andrews, 123 
Mass. 155; Regina v. Chorley, 12 Q. B. 515; Crain v. 
Fox, 16 Barb. 184; Corning v. Gould, 16 Wend. 531; 
Dyer vy. Sanford, 9 Metc. 395; Taylor v. Hampton, 
4 McCord, 96. (2) The character of an easement created 
by implication or estoppel is determined by the cir- 
cumstances in which the easement was created. Hence, 
when it was clear that a way was to be used in common 
as a whole, and a part of it was appropriated by an 
owner of one of the dominant tenements, held, that 
the act of appropriation was an abandonment by such 
owner of his easement in the whole way. Steere v. 
Tiffany. Opinion by Durfee, C. J. 

(Decided Feb. 4, 1882.] 


WATER-COURSE — POLLUTION OF.—The right of a 
riparian owner to have the water of the stream flow 
through or by his land in its natural purity and with- 
out appreciable pollution caused by owners above him, 
is well settled, is a part of his property, and will be 
protected by injunction. Noristhis right modified by 
the fact that the flow of the stream has been increased 
by reservoirs built along its upper course. Richmond 
Manuf. Co. v. Atlantic Del. Co., 10 R. I. 106; Silver 
Spring Bleaching & Dyeing Co. v. Wanskuck Co. 
Opinion by Potter, J. 

WILL — CONSTRUCTION OF — CONVERSION OF REALTY 
INTO PERSONALTY — EQUITABLE POWER.—The equit- 
able conversion of a testator’s realty into personalty 
depends, both as to its existence and its extent, upon 
the testator’s intention judicially determined from his 
will. Courts of equity will not change the quality of a 
testator’s property unless in accordance with his clearly 
expressed intention. Hence, when a surplus of per- 
sonalty existed over debts and specific legacies, when 
permissive power was given trustees to sell realty at 
their discretion, when legatees were empowered to 
take realty in payment of their legacies, when the 
word ‘“devise’’ was used in the residuary clause and 
no express direction to convert was given, held, that 
an out and out conversion of the realty could not be 
adjudged, though the testator had spoken of ** adding” 
devises to legacies, and though some expressions in the 
will seemed to contemplate a pecuniary division, See 
Fletcher v. Ashburner, 1 Bro. Ch. 497; Craig v. Les- 
lie, 3 Wheat. 563; Phelps v. Pond, 23 N. Y. 69; Dodge 
y. Williams, 46 Wis. 70; Ackroyd v. Smithson, 1 Bro, 
Ch. 503; Gruse v. Barley, 3 P. Wms. 20; Chitty v. 
Parker, 2 Ves. Jr. 270; Taylor v. Taylor, 3 De G. M. 
& G. 190; 21 Eng. Law. & Eq. 363; Cooke v. Dealey, 22 
Beav. 196; Cook’s Exr. v. Cook’s adm., 20, N. J. Eq. 375; 
Bourne v. Bourne, 2 Hare, 35; Arnold v. Gilbert, 3 
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Sandf. Ch. 531; Dominick v. Michael, 4 Sandf. 
874; Harris v. Clark, 7 N. Y. 242; Anewalt’s 
Appeal, 42 Penn. St. 414; Chew v. Nicklin, 45 id. 
84; King v. King. Opinion by Durfee, C. J. 
[Decided Jan. 10, 1882.] 


CORRESPONDENCE. 
LIABILITY OF MUNICIPAL CORPORATIONS FOR NEGLI- 
GENCE. 
Editor of the Albany Law Journal: 

In your issue of July 15th I notice a reference to a 
comment of the Alabama Law Journal ona recent de- 
cision of the Supreme Court of Michigan in Me- 
Cutcheon v. Horner, in which you take occasion to say 
that the decision of the same court in Detroit v. 
Blakeby, 21 Mich. 84, is ** almost if not entirely unique,” 
and agree with your contemporary that the doctrine 
lof those cases is “astounding.” The doctrine here 
pronounced “ astounding” and “ almost if not entirely 
unique,’ is that municipal corporations are not liable 
in Michigan for injuries resulting from defects in the 
public streets of such corporations. 

There is no common-law liability in such cases. 
Shearman & Redfie'd on Negligence, Sec. 346, Am. 
Law Reg. Dec. 1880, p.1. So we must look to the 
statutes of the State to see if any such liability is 
created or any such right of action given before we 
can pronounce the doctrine “ astounding” or “ unique.” 
1 understand that the statutes of Michigan charge the 
corporation with the duty of keeping the streets open 
and in repair in the same sense as they charge public 
officers with the duty of preserving order, or in the 
sense that municipal corporations are charged with the 
duty of providing apparatus, etc., and protecting the 
citizens against loss by fire; in the same sense that 
road supervisors, township trustees, county commis- 
sioners or supervisors are charged with the duty of 
opening and keeping in repair highways in the country. 
But no right of action is given to individuals who may 
suffer on account of the failure to perform such duty. 
In Ohio the duty of keeping roads in repair is cast 
upon supervisors, but no right of action is given by 
statute. It is held in Dunlop v. Knapp, 4 Ohio St. 64, 
that no such action will lie. The same doctrine has 
been held in Illinois. White v. County of Bond, 58 Ul. 
297; 11 Am. 65. The editor’s notes appended to the 
last cited report refer to valuable law on the subject. 

In Ohio the statute on the subject is similar to that 
of Michigan, yet as late as 1877 the Supreme Court of 
this State evades the question of liability and treats 
the doctrine as undetermined. 33 Ohio St. 246. 

The Supreme Court of Texas has held that similar 
language in a charter of a city does not give a right of 
action, and by a course of reasoning ought to leave no 
doubt of the correctness of the Michigan doctrine. 
City of Navasota v. Pearce, 46 Tex. 525; 26 Am. Rep. 279. 

An important distinction, however, is made between 
defects in the highway created by the act of the cor- 
poration, such as excavations for sewers, etc., and 
those created by wear, decay or accident. This dis- 
tinction will harmonize to a great degree the apparent 
conflict of authorities on the subject. 

H. C. GLENN. 

VAN Wext, O., July 19, 1882. 

[The doctrine of Detroit v. Blakeby is that a city 
is not liable in a private action to an injured person 
for neglect to keep a cross-walk in repair. Our cor- 
respondent says that this was the common-law doc- 
trine, and that the contrary has obtained only by 
force of statutes. In this we think he is mistaken. 
His statement, if limited to towns and counties, 





would be correct, and the authority which he cites 
is only to that effect. Judge Dillon, the recognized 
authority on municipal corporations, makes that dis- 
tinction, and declares that the common-law doctrine 
is the converse of Detroit v. Blakeby (Mun. Corp., § 
996, et seq). Judge Cooley, who dissented in that 
case, makes that distinction in his dissenting opin- 
ion, and points out that the doctrine of Detroit v. 
Blakeby obtains nowhere except in New Jersey, and 
that the contrary ‘‘has been generally accepted 
throughout the Union.” So we reiterate that the 
doctrine of Detroit v. Blakeby is ‘‘ almost if not en- 
tirely unique,” and that we agree with the Alabama 
Law Journal in describing it as ‘‘ astounding.” Eb, 
Aus. Law Jour. | 
A PREGNANT INQUIRY. 


Editor of the Albuny Law Journal: 

Pardon me for taking the liberty of criticising an ar- 
ticle in your last issue, Saturday, July 22, 1882. Your 
correspondent from New Orleans in speaking of their 
Code and Reports, says: ‘‘ Only one volume is pub- 
lished annually, but it isa fat one—‘* unwm sed leonem 
in more senses than one.”’ Does the gentleman mean 
“unum sed leonem’”’ or **unus sed leo?” 1ask for in- 
formation. Respectfully, 

EK. BR. J. 

CUMBERLAND, Mp. 


{The quotation was right. The rabbit in the fable 
was twitting the lion with bringing forth only one 
at a birth, whereas the rabbit brought forth several. 
To which the hon replied: (I bring forth) ‘‘ unum 
sed leonem.” Ep. ALB, Law Jour. } 


WHAT IS AMENDED ? 


Editor of the Albany Law Journal: 

Allow me to call attention to chapter 275, Laws of 
1882, which is a choice illustration of the care exercised 
by our Solons in amending statutes. It purports to 
amend ‘§ 78, part 2, chap. 1, title 2, article 2 of the 
Revised Statutes, in relation to uses and trusts.’’ Now 
in the first and in Edmond’s edition that article has 
but seventy-two sections, in the 5th edition it has 
ninety-two, and in the 6th ninety-three. "It is evident 
from the language of the first three lines, that the in- 
tention was to amend the section numbered section 65 
in the first and Edmond’s edition, section 84 in the 
5th edition, and section 78 in the sixth edition. Is the 
last edition, or any but the first, known in law as the 
Revised Statutes? If not, is this not an amendment 
that does not amend? LEx. 

OGDENSBURG, July 20. 


—_~—__—. 


NOTES. 

IBSON’S Law Notes,a monthly magazine for 
Law Students and others,’’ published at Lon- 
don, and now in its seventh number, gives most admir- 
able brief notes of recent English decisions,and the cur- 
rent number has an excellent article on Fixtures, by R. 
McLean.——The Criminal Law Magazine for July con- 
tains the following leading articles: Doctrine of Ma- 
teriality in perjury, by George Chase; Jurors as Judges 
in Criminal cases, by Decius S. Wade. Also the cases, 
among others, of State v. Turney (Ind), on embezzle- 
ment by agent, and Montgomery v. State (Ind.), on 
dying declarations, both with notes by W. W. 

Thornton. 
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CURRENT TOPICS. 


TTORNEY-GENERAL BREWSTER has given 
an opinion that representatives in Congress are 

not ‘‘ofticers of the United States,” within the 
meaning of the Constitution. This is given in con- 
struction of the act of Congress prohibiting politi- 
cal assessments by or upon officers of or under the 
United States. The opinion causes annoyance to 
the civil service reformers, who never regard con- 
stitutional or legal obstacles in the way of their 
schemes, any more than the ‘‘ women’s rights” re- 
formers. Mr. Brewster cites the Blownt case, where 
the Senate held that a senator is not an officer of 
the United States. Hereupon the Nation observes: 
‘Tt is surprising to find a lawyer of Mr. Brewsfer’s 
standing citing the Blount case as a precedent; for 
* * * the difference between a senator, an offi- 
cer chosen by a State, and a representative, whose 
office is entirely Federal, is very wide.” We should 
be pleased to have the Nation point out any differ- 
ence that shakes Mr. Brewster’s opinion. His opin- 
ion seems to us to declare a plain truism. In People 


ex rel. Kelly v. Common Council of Brooklyn, 77 N. 
Y. 503; 5. C., 33 Am. Rep. 659, our Court of Ap- 
peals, holding that the office of representative in 
Congress is a ‘‘ public office” within the meaning 


of our State statutes, remarked by Danforth, J.: 
Counsel urges ‘‘ that the Constitution of the United 
States does not class it among officers of the govern- 
ment of the United States — this may be conceded.” 
The Nation also says: ‘‘The language of the stat- 
ute was evidently employed loosely by Congress, and 
therefore it ought to be construed and probably will 
be construed by the courts as liberally as possible to 
give effect to as much as possible of it.” This 
would be singular law — to aid loose expression by 
loose construction, and to construe a penal statute 
liberally } 


We call attention to Mr. Spahn’s interesting criti- 
cisms in another column on the dynamite case. We 
cannot entirely agree with him, but his argument is 
certainly very acute. In this connection we call 
attention to Smith v. Oxford Iron Co., 138 Vroom, 
467; S. C., 36 Am. Rep. 535 — not exactly in point, 
but of analogous interest. The plaintiff engaged 
in the service of a corporation as a miner. At that 
time ordinary blasting powder was used. Subse- 
quently giant powder, a more dangerous explosive, 
was substituted by order of the president. The 
plaintiff was not informed of the proper mode of 
using it, although the corporation had printed direc- 
tions. The plaintiff being injured by an explosion, 
held, that the corporation was liable. Also see Mc- 
Gowan v. LaPlata Mining and Smelting Co., 25 Alb. 
Law Jour. 162, where it was held that a laborer 
must not be presumed to know the explosive power 
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of hot slag when thrown into water. The court 
said this ‘‘is not within the intelligence of ordinary 
men. It is doubtful whether many people of educa- 
tion know the force and violence of such an explo- 
sion; and if fully informed, how many of them, 
when put to service in a smelting furnace, would 
recall their learning without a suggestion from some 
source?” So, Mr. Spahn would argue, ordinary 
men cannot be presumed to know that dynamite 
will sometimes explode even when carefully hand- 
led. But the same line of argument will apply to 
steam-boilers, gunpowder mills, and spontaneous 
combustion, many accidents from which occur in 
the most mysterious and inexplicable manner. Is a 
master negligent in not telling an engineer that 
steam-boilers sometimes explode even when appa- 
rently handled with the extremest care? We hesi- 
tate about accepting this view. 


The disadvantage of dividing an intermediate 
court into branches which may possibly conflict in 
their decisions, upon which we have often of late 
commented in connection with the proposed relief 
of the Federal Supreme Court, is illustrated by the 
case of Burchard, an attorney, just decided by the 
General Term of the Supreme Court of this State in 
the First Department. Burchard, a graduate of the 
Columbia Law School, applied to that court for ad- 
mission, and was rejected because he had not studied 
the prescribed length of time. Afterward he ap- 
plied upon the same facts to the General Term of 
the Second Department, and was admitted. Now 
an application is made to the First Department, 
General Term, to revoke his license, and they hold 
that they cannot do it. The second application, 
they say, ‘‘ was very clearly irregular,” but the other 
court had jurisdiction, and were at liberty to differ 
from the First Department. Comment is unneces- 
sary, except that the present court is now clearly 
right. Many courts of many minds, etc. 


With the pleasantest of legal reading for the sum- 
mer may be named Judge Porter’s argument in the 
Guiteau case. It answers the double purpose of 
exhibiting to the profession the exquisite art of a 
great advocate, and of demonstrating to the public 
the legal accountability of the criminal. It seems 
to us that no one but a theory-bound physician can 
read this argument and afterward entertain the 
slightest doubt of the justice of the verdict. The 
argument extended over four days, but on the morn- 
ing of the last day Judge Porter closed rather sud- 
denly, with a summary of Guiteau’s own utterances, 
written and spoken, before, at the time of, and after 
the commission of the crime, to show the sham 
character of his pretended inspiration. As we read 
between the lines, up to this point Judge Porter had 
seen that one or more of the jury were skeptical or 
hesitating, but having satisfied himself that he had 
convinced them, he gave one last sledge-hammer 
blow, and sat down. It is a magnificent effort, and 
confirms us in our opinion long entertained that in 
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the dramatic style of presenting a case he stands at 
the head of the American bar. His cross-examina- 
tion of Guiteau had converted the experts who had 
come to Washington with the impression that Gui- 
teau was insane. He modestly says: ‘After I 
cross-examined the prisoner they all came to the 
conclusion that he was perfectly sane, and notified the 
prisoner’s counsel that they all so believed.” Judge 
Porter's wit illuminates the horrible trial with a few 
flashes. Speaking of Mr. Scoville’s misrepresenting 
a certain witness to be a Jew, he says: ‘‘ After the 
witness leaves, he quietly proceeds to circumcise 
him.” Of Dr. Kiernan, who swore that one-fifth of 
the people are lunatics, he says: ‘‘In this propor- 
tion, two of you are insane, with a fair chance of a 
third, the chance being fractional.” Of Dr. Spitz- 
ka’s theory of ‘‘moral imbecility,” he says: ‘‘T 
wonder if Lucifer happened to be on trial, what 
Dr. Spitzka would say of him? Would he call 
him, too, a moral imbecile, a moral monstrosity ?” 
‘**T cannot conceive that a human being can become 
a ‘moral monstrosity’ until he knows the difference 
between right and wrong, which most children do 
not know when they come, toothless and bald- 
headed, into the world.” Of the same physician’s 
testimony that Guiteau’s tongue had a “ pronounced 
deviation to the left,” he says: ‘‘ You notice, gen- 
tlemen, that the deviation of the tongue was, during 
the progress of this trial, and that it has constantly 
been, to the left, in the direction of the jury.” Of 
the same expert’s inference that Guiteau must be 
insane because he had a ‘‘rhombo-cephalic ” head, 
he said that the same is true of a horse, and if a 
horse is vicious and kicks, on the doctor’s theory it 
would be wrong to shoot or whip such a ‘*‘ poor, 
harmless, lunatic horse.” On the last day of the 
argument he exposed, in two electric sentences, the 
sham of Guiteau’s ‘‘ inspiration,” as follows: “This 
man, who was acting under the commands of Him 
who wields the power of the universe, and who con- 
trols the starry system of worlds that revolves about 
His throne, thinks such protection insufficient for 
him! He wants Washington policemen and Gen- 
eral Sherman’s troops to come to the help of the 
Almighty against the Democrats and ‘ Half-breeds.’” 
In short on every one of the 123 pages of this argu- 
ment shine the art, the eloquence, the acuteness, the 
sagacity, the dramatic power of one who must al- 
ways rank facile princeps among living advocates, 
and scarcely second to Choate. 


Mr. O’Gorman has ‘‘ resigned” his alleged office 
of judge of the Superior Court in New York. This 
leaves Judge Arnoux in quiet possession for this 
year. Doubtless Mr. O’Gorman expects to be nomi- 
nated and elected (he would say, again) next fall; 
all of which is quite likely to occur, and many 
worse things might happen, for he is a very compe- 
tent lawyer, and a most charming and highly cul- 
tured gentleman. Meantime it seems that we must 
go to our graves without knowing just how old 
Judge Spier is. ‘But if we have failed to learn his 

















age, we have learned, as Mr. O'Gorman wittily says, 
the ages of everybody else in the neighborhood of 
his birthplace, and that is some compensation. 


Judge Haight has refused the mandamus in the 
railroad case, regarding himself as bound by the 
General Term decision in People ex rel. Ohlen v. N. 
Y., L. E. and W. R. Co., 22 Hun, 533, and not con- 
sidering the present application as distinguishable 
because made by the attorney-general without a re- 
lator. We still think there is some force in the 
argument that a public carrier, a corporation, crea- 
ture of the State, may be compelled to fulfill its 
obligations to the citizens, without resort to the ex- 
pensive and dilatory process of suit for damages. 
Perhaps the argument would not apply to an indi- 
vidual carrier. 

A writer in Popular Science for August gives a 
curious account of the origin of the legal phrase, 
‘* witness my hand,” etc. He says that it was de- 
rived from the practice, prevailing when none but 
clerks and learned men could write, of daubing the 
hand with ink and slapping it down on the paper, 
thas leaving the imprint. We suspect that this is 
too deep. Probably unlearned men made their 
mark instead of resorting to such awkward and un- 
necessary palmistry. Even the North American In- 
dians had each his peculiar and ingenious device, 
generally in the form of an animal. When one 
writes his signature to an instrument he ‘‘ puts his 
hand to it.” So one is said to put his hand to a 
work. A man’s writing is called his ‘‘ hand.” We 
refer this matter to Mr. Leopold Leo. 


Our State library will be closed to the pubne from 
the fifth to the twentieth of August, inclusive, for 
the purpose of cleaning and repairs. 


‘* Norwood,” the author of artic.es on ‘*‘ Common- 
law Rights to Literary Property,” in this journal, 
June ninth and sixteenth, 1877, will confer a favor 
by giving us his real name and address. 


——_—~—_____— 


NOTES OF CASES. 

NOTHER (probable) attempt to evade the law 

is to be found in JU. S. v. Nicholson, U.S. 
District Court, Oregon, June 14, 1882, 9 Pac. Coast 
Law Jour. 692. It was there held that a space upon 
a vessel bringing passengers into the United States, 
under the act of March 3, 1855, is not ‘* appropri- 
ated” to their use within the meaning of the term, 
or the object and policy of the statute, unless it is 
given up to their exclusive use; and therefore the 
dining-saloon of a steamship carrying Chinese pas- 
sengers from Hongkong to Portland, Oregon, in 
which such passengers were allowed to go and come 
during the day, but to which no number of them 
were allotted or assigned, and in which they neither 
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ate nor slept, was not a space appropriated to their 
use. The court said: ‘The passenger list con- 
tains the names of six hundred and fifteen persons, 
nine of whom are described as ‘boys,’ although 
ranging from eleven to thirteen years of age. This 
list also contains the names of twenty-three Chinese, 
alleged to be on the ship’s ‘articles,’ to wit: One 
interpreter, three stewards, four doctors and fifteen 
cooks. In the case of the master of the British 
steamship Anerly, lately tried in this court, it was 
claimed that a similar lot of persons were not to be 
reckoned as passengers, but as a part of the crew, 
because their names were put on the ship’s articles. 
But the test is, not where were their names, but 
what space did their bodies occupy ? If they occu- 
pied the space appropriated to passengers, they are 
either passengers or diminish the space appropriated 
thereto in proportion to their number. The result 
is the same in either case. Whether the putting of 
these cooks, doctors, etc., on the articles is a mere 
device to evade the law, or a convenient contrivance 
to bring them under the discipline of the ship in 
the discharge of their duties toward their country- 
men, is immaterial. As long as they occupy the 
space allotted to passengers, they are nevertheless 
to be counted as such. In the case of the Anerly 
they were held to be passengers, and the contrary 
is not claimed in this. * * * The term ‘appro- 
priate ’ is derived from the Latin, ad and proprius, 
and signifies ‘to take as one’s own by exclusive 
right.’ (Wor. Dic.) A space therefore is not ‘ap- 
propriated’ to the use of pasengers so long as any 
one else is allowed the use of it also. This is the 
literal meaning of the word and the evident sense 
in which it is used in the statute. * * * The 
burthen of the vessel is 894.74 tons, and she was 
built for carrying first-class passengers. This was 
the dining-saloon and elegantly furnished. It con- 
tained four dining tables from twelve to fourteen 
feet in length, when drawn out; a cushioned seat ran 
around the sides from which the velvet cushions 
were removed during the voyage. The master and 
his officers took their meals there, and the master’s 
cabin was an inclosure at one end of it, and opened 
into it. After the first few days out from Hong- 
kong, and when the passengers began to recover 
from sea sickness, they came on the main deck for 
exercise, and some of them were in the habit of go- 
ing into the cabin daily during the cold weather 
and warming themselves at the stove; and on some 
occasions some of them lay down on the floor near 
the same. The defendant, who appears to have 
been very kind and considerate with the passengers, 
directed the steward to let them have the run of 
the ship, and he often sat in the saloon and talked 
with parties of them who could speak some Eng- 
lish, particularly after the vessel broke her shaft, 
which she did about one hundred miles from this 
shore; and sometimes entertained them by playing 
on the piano or harmonium.” (He probably played 
the well known hymn-tune, ‘‘China.”) ‘‘ But no 
particular passengers were ever assigned to this 
space; nor did any passenger eat or sleep there 





during the voyage; and if any were present when 
the officers sat down to their meals they respectfully 
retired.”” The court therefore concluded that the 
defendant had violated the law by carrying an ex- 
cessive number of passengers in the space ‘‘ appro- 
priated ” to them, the run of the dining-saloon and 
the music not compensating for crowding the pig- 
tails too closely in their ordinary quarters. 


The London Law Times says: ‘The old princi- 
ple that there can be no copyright in an advertise- 
ment was intelligible so long as an advertisement 
usually meant no more than the name and address 
and trade of the advertiser. There can be no rea- 
son why literary and artistic skill should be without 
protection against piracy because they are used in 
producing an advertisement instead of a work in- 
tended for sale. This doctrine was applied to origi- 
nal letter-press in a bookseller’s catalogue by Vice- 
Chancellor Wood, in the case of Hotten v. Arthur, 9 
L. T. (N. 8.) 199; 1 H. & M. 608; but, for some 
reason not very clearly appearing in his judgment, 
the late Master of the Rolls held, in the case of Cobbett 
v. Woodward, 27 L. T. (N. 8.) 260; L. R., 14 Eq. 407, 
that it did not apply to the illustrations of furniture 
in a dealer’s catalogue. Vice-Chancellor Hall re- 
fused to follow this case in Grace v. Newman, L. R., 
19 Eq. 623, where he held that a book of pictures 
of sepulchral monuments, collected and made for a 
cemetery mason to be shown to customers ordering 
a monument, was the proper subject of copyright. 
The Court of Appeal have now in the case of Maple 
v. Junior Army and Navy Stores (noted in our last 
number) adopted the decision of Vice-Chancellor 
Hall, and disapproved that of Lord Romilly, hold- 
ing that the pictures in an illustrated catalogue of 
furniture are the subject of copyright, though there 
happen to be no letter-press in the catalogue for 
which copyright can be claimed. The elaboration 
with which these catalogues are frequently got up 
must make them a valuable property, and the de- 
cision of the Court of Appeal is important to trades- 
men as definitely bringing the law into accordance 
with the plain justice of the case.” Mr. Drone 
(Copyright, 164) discusses this point very intelli- 
gently, and comes to this conclusion. 


In Sir William Young’s Admiralty Decisions, just 
published, we find a number of cases involving in- 
fringements of the Dominion Fishery Acts. In The 
A. H. Wanson, p. 83, the question was whether the 
schooner had been caught in jflagrante delicto. The 
judge remarks: ‘‘Here is a fleet of vessels, Nova 
Scotian and American, on a fine clear morning, 
busily engaged in fishing, the mackerel rising all 
around, and no hostile cutter supposed to be near. 
The Americans think little of the prohibition which 
the new and more vigorous policy of the Dominion 
has imposed. They are impatient of the exclusive 
right claimed by the Canadian people on the princi- 
ples of international law and the faith of treaties, 
and violate it without scruple whenever the oppor- 





104 


= 
tunity occurs. Hence the eagerness and the open- 
ness, too, with which these American fishermen are 
plying their task on this particular morning. What 
should we say if we were told that one vessel only 
were virtuous or strong enough to resist the tempta- 
tion, and to hold their hands from touching their 
neighbor’s goods? The captain of the Wampatuck, 
when caught in the act, excused himself on the 
ground that his crew were so crazy to catch fish that 
they would not stop. But here on the decks of the 
A. H. Wanson was a model crew, who would not 
catch mackerel within the three miles, though 
swarming around them,” etc. The proof of the 
casting and hauling of lines was deemed to out- 
weigh the denials of the master and crew. So the 
schooner was forfeited, and we guess, rightly. We 
do not believe Yankee nature could resist such pis- 
catory seductions. The case does not disclose that 
any fish were found on board. This would have 
been conclusive, for they would hardly have crawled 
there, as they did into the small boy’s trousers pock- 
ets. We believe in protecting the few products of 
the Canadas. Most of these are the gift of Provi- 
dence rather than the result of labor, but let the 
Canadian monopolize their bears, and muskrats, and 
ice, and lumber and fish, especially the said ani- 
mals, for the inhabitants have little else to eat. 








As this is the season of camp-meetings, it will be 
of interest to lawyers and others in the habit of fre- 
quenting such places to learn that they may not be 
able there to gratify an unhallowed thirst for intox- 
icating beverages. Thus in Com. v. Bearse, Massa- 
chusetts Supreme Court, April, 1882, Mass. Law 
Rep., July 27, 1882, it was held that a statute mak- 
ing it a penal offense to establish and maintain a 
place for vending provisions or refreshments, or fur- 
nish food or shelter for horses, etc., within a mile 
of a camp-meeting, without the permission of the 
authorities in charge of such meeting, with an ex- 
ception in favor of any one thus carrying on his 
pre-established business, and a limitation of such 
prohibition to thirty days in any year, is not uncon- 
stitutional. The court said: ‘‘It is contended that 
the defendant’s use of his own land is subjected to 
the will of another; that he cannot under this law 
use it for an otherwise lawful purpose but with the 
consent of another. But no general control has 
been assumed over his land; no lawful and estab- 
lished business that he has is interfered with. If it 
be that of selling provisions and refreshments, he 
may continue it, although the camp-meeting has as- 
sembled. But if he purposes to make a use of his 
land that he would not have made but for the assem- 
bling of the camp-meeting, it is not an improper 
police regulation which requires him to obtain its 
consent. The protection of such a meeting, as of 
every public meeting, is certainly an object in which 
the public welfare is concerned. The sale of pro- 
visions and refreshments is one often submitted to 
supervision as liable to occasion disorder. Inas- 
much as the defendant seeks to pursue it, not as an 
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established business, but only by reason of the camp- 


meeting, it is not unjust to him or his use of the 
property that its authorities shall determine whether 
they will be disturbed by it. Nor is the intention 
of this law to invest the camp-meeting with a fran- 
chise by which it may properly assume the control 
of the business of seliing provisions and refresh- 
ments, and thus of monopolizing the pecuniary ad- 
vantages to be derived from it. An examination of 
the various provisions of the statute will determine 
whether all that it has been attempted to accomplish 
by legislation is merely to limit the use of property 
in the interest of the public peace and welfare. 
That such is its object is shown by the history of 
the legislation, by the classes of business forbidden 
absolutely, by those forbidden unless permission is 
obtained, by the temporary character of such pro- 
hibition, and by the fact that no established busi- 
ness is disturbed.” In Com. v. Bacon, 13 Bush, 
210; S. C., 26 Am. Rep. 189, a statute forbidding 
any person to carry on the stabling business within 
three hundred yards of the grounds of an agricul- 
tural fair, was held unconstitutional. In this statute 
there was no exception in favor of pre-established 
business, but the defendant opened the business on 
his own land. The decision seems opposed to the 
Massachusetts case. It is not for us to discuss the 
policy of such enactments, but we would suggest 
that they tend to deter certain classes from attend- 
ance who greatly need the Gospel — such for exam- 
ple as furnished recent converts in high political 
and sporting rank in Kentucky. 


In Stuhlmiller, Adm’r, ete., v. Cloughly, Iowa Su- 
preme Court, July 12, 1882, 18 N. W. Rep. 55, an 
action against a physician for negligently causing 
the death of a married woman by improper medieal 
treatment, it was held that an instruction that dam- 
ages, if any, should be assessed as if she had been 


unmarried, was error. The court said: ‘This 
would, no doubt, be true if the elements of dam- 
ages are the same in both cases. But is this so? 
If the deceased had been unmarried the damages to 
her estate would have been the pecuniary value of 
her whole life. This would not be so to a married 
woman. To illustrate: The former would be enti- 
tled to her whole earnings, present and prospective, 
and to the acquisition of property her whole time 
could be legitimately devoted. The time of a mar- 
ried woman is not exclusively her own, but a por- 
tion of it, at least, must ordinarily be devoted to 
the care of the family, and in aiding her husband 
to make a living, and the accumulation of prop- 
erty. Such property would not belong to the estate 
of the wife should she die before her husband, but 
to her husband’s estate, whether he died before or 
after she did. The damages accruing to the estate 
of a married woman, because of a wrongful act 
which causes her death, should not therefore be 
assessed on the same basis as though she were un- 
married.” 


In Gray v. Hedges, 9 Q. B. Div. 80, the defendant 
was owner of an apartment house let to tenants, 
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each having the privilege of using the roof for dry- 
ing linen. The roof had an iron rail uround the 
edge, and the access to the roof was through a door 
about two feet from the rail. The rail had become 
out of repair, and the plaintiff, a tenant, going on 
the roof to remove linen, his foot slipped. the rail 
gave way, and he fell to the ground and was injured. 
Held, that there was no cause of action, there being 
no implied covenant to keep the rail in repair. 
Lord Coleridge said the agreement was, ‘‘I let you 
certain rooms, and if you like to dry your linen on 
the leads, you may do so—the tenant takes the 
premises as he finds them.” He distinguishes this 
from the case of a necessary common stairway. 
Grove, J., said there was no duty to fence the roof 
at all. See notes, 26 Am. Rep. 562; 34 id. 233; 17 
id. 127. 
“ORDINARY PRUDENCE” IN FALSE PRE- 
TENSES. 
N Bowen v. State, 9 Baxt. 45, the defendant falsely 
represented to B., an ignorant negro, that he 
was a practicing physician, and that he had restored 
sight to a blind man; that B.’s dwelling-house was 
infected with poison; that the poison was in the 
bed of B.’s granddeughter (who was then and there 
lying sick), and that she was poisoned, and that he 
could remove the poison for pay; whereupon B. paid 
him money to remove it. Held, false pretenses, 


although they might not have been credited by a 
person of greater prudence and intelligence. 


The 
court observed: ‘‘The object and purpose of the 
law is to protect all persons alike, without regard 
to the single capacity to exercise ordinary caution, 
a condition of mind very difficult of definition, and 
certainly of very different meaning under the vari- 
ous circumstances that may surround the person 
supposed to exercise it. Thus, a child intrusted 
with a watch, money, or other valuable, to be borne 
to an artificer, merchant, or friend, may be induced, 
by the most flimsy and self-apparent falsehoods, to 
part with it; still if these representations were of 
a character to secure the credit of the child and 
deprive it of the possession of the goods, however 
absurd such representations might seem to the more 
mature and experienced, yet it would be such false 
pretenses by one person to another as deprived that 
other of his personal property, as contemplated by 
the letter and spirit of the law. A man of the 
country, unacquainted with the vices incident to a 
city, may be and often is cheated out of his effects 
by tricks and means that would not for a moment 
deceive him who was accustomed to the society in 
which such things so frequently occur, although he 
may have less strength of mind than the former. 
If ‘ordinary caution’ is to have its influence in the 
application of the law, it must be such ordinary 
caution as we may naturally and reasonably expect 
to exist under the circumstances and conditions of 
life of the person practiced upon. The question is, 
what caution is he capable of exercising? The 
main object of the law is to protect the weak against 





the strong, the inexperienced and unsuspecting 
against the experienced and vicious. There can be 
no rule of law caring more for the protection of the 
wise and cultivated than for the foolish and unlet- 
tered. It is not required that one should exercise 
more caution and prudence than nature has given 
him.” 

On the other hand, in Com. v. Grady, 13 Bush, 
285; S. C., 26 Am. Rep. 192, where one fraudulently 
represented that he owned a house and lot free from 
incumbrance, and procured money on the faith of 
such representation, when in fact there was a mort- 
gage executed by him on record against the prop- 
erty, held, not indictable, because the party had the 
means of detection at hand, by a visit to the clerk’s 
office. The point is very briefly considered, and 
the decision is based on Wharton’s Criminal Law, 
§ 2129. As we shall see, that section ought to be 
read in connection with § 1188. 

In Young v. King, 3 T. R. 98, Kenyon, C. J., in 
defining the offense, gave ‘‘ ordinary caution” as an 
ingredient; but Ashburst, J., said: ‘‘The Legisla- 
ture saw that all men were not equally prudent, and 
this statute was passed to protect the weaker part 
of mankind;” and Buller, J., said: ‘‘The ingre- 
dients of this offense are the obtaining money by 
false pretenses, and with an intent to defraud.” In 
Queen v. Wickham, 10 Ad. & El. 34, Denman, C. 
J., said to counsel arguing that the fraud must be 
such as to impose on a man of ordinary caution: 
‘*T never could see why that should be. Suppose a 
man has just art enough to impose upon a very sim- 
ple person, and defraud him, how is it to be deter- 
mined whether the degree of fraud is such as shall 
amount toa misdemeanor? Who is to give the 
measure?” But the decision went on another 
ground. In Reg. v. Woolley, 1 Denn. 559, the pre- 
tense was by a secretary of an Odd Fellows lodge 
that a member owed it a certain sum, greater than 
the real debt, and thus got the excess for himself. 
Held a legal false pretense. Alderson, B., said: “ If 
aman represents as an existing fact that which is 
not an existing fact, and so gets your money, that 
is a false pretense; for instance, that a certain 
church has been built, and that there was a debt 
still due for the building, when there was no debt 
due, that would be a false pretense; yet the matter 
might easily be inquired into and ascertained. Or 
take the common case: The prisoner says, ‘I am 
sent by Mrs. T. for a pair of shoes.’ Is not that a 
false pretense ? yet inquiry can be made, and after 
the thing has happened, usually is made, and the 
falsehood detected.” Lord Campbell said: ‘It 
seems that the Legislature meant to prevent such 
gross frauds as may easily be perpetrated, though 
an inquiry might easily be made.” ‘‘I entirely 
agree with the observations of Lord Denman in R. 
v. Wickham.” Erle, J., said: ‘‘It was once thought 
that the law was only for the protection of the strong 
and prudent. That notion has ceased to prevail.” 
In Reg. v. Jessop, 7 Cox C. C. 399, a conviction was 
affirmed where the prisoner fraudulently offered a 
£1 note as a £5 note, although the prosecutor could 
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read and did not. Lord Campbell said: ‘In 
many cases the party giving change would not look 
at the note, but would give faith to the representa- 
tion of the party offering it.” So in Reg. v. Giles, 
10 id. 44, where the defendant pretended to have 
power to bring back the prosecutrix’s husband over 
hedges and ditches. Erle, C. J., said: ‘‘The pre- 
tense of power, whether moral, physical, or super- 
natural, made with the intent to obtain money, is 
within the mischief of the law.” In Reg. v. Hng- 
lish, 12 Cox C. C. 171, a conviction was sustained 
where the defendant falsely represented the soil of 
a field to be fit for making bricks and that he had 
made bricks from it, although the prosecutor him- 
self inspected the field. 

In People v. Johnson, 12 Johns. 292, the ingredi- 
ent of ‘‘ ordinary caution” was in a general way 
adopted from Lord Kenyon, but the case itself 
showed a pretense ‘‘ very naturally calculated to de- 
ceive and impose upon the seller.” The same is 
true of People v. Haynes, 11 Wend. 557. In People 
v. Orissie, 4 Den. 525, Jewitt, J., obiter, said: 
‘*Though it may be difficult to draw a line which 
would exclude cases where common prudence would 
be a sufficient protection, still I do not think it (the 
statute) should be so interpreted as to include cases 
where the representation was absurd or irrational, 
or where the party alleged to be defrauded had the 
means of detection at hand. The object of the 
statute, it is true, was to protect the weak and the 
credulous against the wiles and stratagems of 
the artful and cunning. But this may be accom- 
plished under an interpretation which should require 
the representation to be an artfully-contrived story 
which would naturally have an effect upon the mind 
of the person addressed —one which would be 
equal to a false token or a false writing—an in- 
genious contrivance or unusual artifice, against 
which common sagacity and the exercise of ordi- 
nary caution would not be a sufficient guard.” In 
People v. Stetson, 4 Barb. 151, Maynard, J., said: 
‘*No man could suppose that he could procure a 
discharge from a warrant for felony by delivering 
money or goods to the officer holding the warrant.” 
But the decision went on another ground. In Peo- 
ple v. Williams, 4 Hill, 9, the defendant falsely pre- 
tended that a mortgagee was about to foreclose, and 
thus obtained the mortgagor’s signature to a deed. 
The court said that it would seem ‘* that in attempt- 
ing to defraud another he had himself been de- 
frauded. But whatever the fact is in this particu- 
lar, there can be no doubt that an exercise of 
common prudence and caution on his part would 
have enabled him to avoid being imposed upon by 
the pretenses alleged, and if so, the case is not 
within the statute.” On the other hand, in People 
v. Sully, 5 Park. 142, it was held within the statute 
falsely and fraudulently to represent that a mort- 
gage was a first lien. The court distinguished the 
common-law offense of cheating. The court said: 
‘**Tt is not necessary that the pretense or representa- 
tion should be such that common prudence or ordi- 
nary care could not have guarded against it. * * * 





It is sufficient if it be such (and such it must be) 
that if true it would naturally and according to the 
motives which in the affairs of life influence the 
honest mind, directly lead to the result alleged. All 
men are not equally prudent or cautious, and the 
statute was passed for the protection of the weaker 
and more credulous and unsuspecting part of man- 
kind.” The Babcok, Williams, Stetson, and Johnson 
cases were distinguished; Lord Denham’s observa- 
tion in the Wickham case was approved, and the 
court continued: ‘‘The character and nature of the 
pretenses, and how calculated to deceive the prose- 
cutor, the prosecutor’s habits and mental capacity, 
are all proper to be considered by the jury in deter- 
mining whether the prosecutor was deceived by 
them, and whether they were the operative cause of 
his parting with his property. An inexperienced 
youth or a feeble old man might be induced to part 
with his property by false pretenses, particularly if 
made by 2 person in whom he placed mistaken con- 
fidence, which would not engage the attention of a 
man of ordinary sagacity and prudence, and which 
a sharp and experienced man would see through at 
a glance. Which stands most in need of the pro- 
tection of the law ? and is not the law made for the 
weak ? Take two men of ‘‘common prudence and 
sagacity,’ and the one is duped by that which would 
have obtained no credit from the other, and they 
each wonder at the credulty of the other.” The 
same view was taken by the chancellor, in People v. 
Haynes, 14 Wend. 546, but the decision went on 
another ground. The chancellor inveighed against 
‘leaving the honest and unsuspecting to protect 
themselves as they may against the arts and decep- 
tions of those who intentionally defraud them of 
their property by willful and corrupt lying and other 
false pretenses, calculated to deceive that class of 
citizens which is most in need of the protection of 
the law.” Senator Tracy, on the other hand, thought 
this ‘‘ not only an incorrect but a mischievous con- 
struction of the statute, which proposes to protect 
property from loss by impositions which the owners 
can easily guard against.” 

The test of ‘‘ordinary prudence” has been 
adopted or recognized, with more or less explicit- 
ness, in the following cases: Bonnell v. State, 64 
Ind. 498; State v. Estes, 46 Me. 150; Stute v. De- 
Hart, 6 Baxt. 222; State v. Simpson, 3 Hawk, 620; 
Burrow v. State, 12 Ark. 65; but it has been rejected 
in the following cases: Jones v. States, 50 Ind. 473; 
State v. Mills, 17 Me. 211; McCorkle v. State, 1 Cold. 
333; Delaney v. State, 7 Baxt. 28; Com. v. Henry, 
22 Penn. St. 253; Re Greenough, 31 Vt. 279; Col- 
bert v. State, 1 Tex. App. 314; State v. Smith, 55 
Miss. 513; People v. Pray, 1 Mich. 69; Cowen v. 
People, 14 Ill. 348; Johnson v. State, 36 Ark. 242; 
State v. McConkey, 49 Iowa, 499; State v. Montgom- 
ery, 56 Iowa, 195. 

Mr. Bishop says (2 Cr. L., §§ 433, 436): ‘* But 
must the pretense be such as is calculated to mis- 
lead men of ordinary prudence ? Some of the other 
cases lay down the doctrine that it must. But in 
reason, and it is believed, according to the better 
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modern authorities, a pretense calculated to mislead 
a weak mind, if practiced on such a mind, is just 
as obnoxious to the law as one calculated to over- 
come a strong mind, if practiced on the latter.” 
“Practically, it is impossible to estimate a false pre- 
tense otherwise than by its effect. It is not an ab- 
solute thing, to be handled and weighed as so much 
material substance; it is a breath issuing from the 
mouth of a man, and no one can know what it will 
accomplish except as he sees what in fact it does. 
Of the millions of men on our earth, there is not 
one who would not be pronounced to hold some 
opinion, or to be influenced in some affair, in conse- 
quence of considerations not adapted to affect any 
mind of ordinary judgment and discretion. And 
no man of business is so wary as never to commit, 
in a single instance, a mistake such as any jury 
would say on their oath could not be done by a man 
of ordinary judgment and discretion. These facts 
being so, plainly a court cannot, with due regard to 
the facts of human life, direct a jury to weigh a 
pretense, an argument, an inducement to action, in 
any other scale than that of its effect.” 

Mr. Wharton says (2 Cr. L., § 1188): ‘*The pros- 
ecutor’s capacities and opportunities must be con- 
sidered in determining his culpability.” ‘‘ The 
question of carelessness is to be determined from 
the prosecutor’s standpoint. To obtain from a jew- 
eller money by exhibiting a spurious jewel might 
not be within the statute, while it would be within 
the statute for the jeweller to offer the same spuri- 
ous stone to an ignorant customer.” ‘‘ Gross care- 
lessness is to be determined by the capacity of the 
prosecutor. The weaker the mind, the less strin- 
gent the rule.” 

We are inclined to think that no test of ordinary 
prudence and caution should be applied; that the 
doctrine of contributory negligence is no more ap- 
plicable than in a case of seduction. At all events, 
the authorities warrant this conclusion: that there 
is no hard and fast rule derived from the caution of 
prudent men or the average prudence and caution 
of mankind, but that the man defrauded must be 
judged by his capacity, his opportunities of investi- 
gation, and the circumstances. We do not think 
any negligence should weigh if the man is deceived ; 
but certainly no negligence should avail unless so 
gross as to amount to an apparent consent. 


—_—__~-____— 


RULES RELATING TO OPINION EVIDENCE. 


IIT. 


In insurance cases as in all others the question of the 
competency of the witness to testify as an expert is one 
to be decided by the court; (1) but one who is clearly 
not an expert cannot be allowed to testify as such, and 
even if the court decides that he is competent, this is 
error when the decision was not warranted by the facts. 
(2) And where improper evidence is admitted, and al- 
lowed to go to the jury, to afterward instruct the jury 
not to regard it does not cure the error.(3) It has been 


(1) Gulf City Ins. Co. v. Stephens, 51 Ala. 121 (1874). 


2) Southern Life Ins. Co. v. Wilkinson, 53 Ga. 535 (1814). 
(8) Lycoming Fire Ins. Co, v. Rubin, 79 Ill, 402 (1875). 
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held that an experience of six monthsas agent of alife 
insurance company will not qualify one to testify as an 
expert as to the expectation of life at a certain age. 
(4) The following rules relating to the admission in 
evidence of the opinions of experts in insurance mat- 
ters may be Jaid down as well established. 





Rule I. Opinions on questions of insurance are admis- 
sible when they proceed from persons specially skilled 
therein. 

ILLUSTRATIONS. 

1. The question is whether a partition in a room in- 
creased the risk taken on a building by a fire com- 
pany. The vpinion of an insurance agent and examiner 
is admissible.(5) 

2. The question is whether a slave-catcher or a rail- 
road man isa more hazardous risk in life insurance than 
afarmer. The opinion of a clerk in an insurance office 
who knows the practice of insurance offices generally 
on this question is admissible. (6) 

3. A policy of insurance covered a steam saw-mill, 
adjoining which was an uncovered boiler and furnace. 
Subsequently a shed was erected over these, and at- 
tached to the mill by rafters. In a action on the pol- 
icy, held, that the opinions of underwriters that the in- 
closure increased the risk were inadmissible.(7) 

4. In an action on a policy ona steamboat injured 
by a collision with another boat, the question was as 
to the situation of the boats at the time of the acci- 
dent. The opinion of one who had been an engineer 
and captain of a river boat for seventeen years, that the 
blow to the steamboat bad been received ‘*‘ head on,” 
was admissible.(8) 

5. In an action on a life policy, the opinions of physi- 
cians, that on a certain state of facts they would con- 
sider an insurance on the life of a certain person a bad 
risk, are inadmissible. (9) 

6. In an action on a fire policy, the question was the 
effect of the erection of additions to the buildings in- 
sured. One V. who had been for twelve years an of- 
ficer of a fire insurance company, and was familiar 
with the rules of insurance, was asked his opinion. 
Held admissible. (10) 

7. In an action to assess damages for taking land for 
a railroad, the question was whether the proximity of 
arailroad to insured property would increase the rate 
of premium for insurance against fire. The opinion of 
the secretary of an insurance company who examined 
buildings to fix the rates of premium was admitted.(11) 

8. In an action on a fire policy, the question was 
whether the putting on a third story to a portion of 
the building insured had increased the risk. The 
opinion of an experienced fireman was admitted.(12) 

9. An insurance company contended that a certain 
ship insured by them was not seaworthy. The evidence 
of aship builder, that it was not, on the facts stated 
in a survey, is admissible.(13) 

‘10. A policy was on the ship W. from Nova Scotia 
to Liverpool. The defense was that the ship was not 
seaworthy when she sailed from Nova Scotia. The 
opinions of several surveyors of ships who had never 





(4) Donaldson v. Mississippi, etc., R. Co,, 18 Iowa, 280 (185), 
(5) Daniels v. Hudson River Ins. Co., 12 Cush. 416 (1853) 


(6) Hartman v. Keystone Fire Ins. Co., 21 Penn. St. 470 (1853)- 
af” Jefferson Ins. Co. v. Cotheal, 7 Wend. 72; 22 Am. Dec. 
‘ 


(8) Steamboat Clipper v. Logan, 18 Ohio, 392 (1849). 

(9) Rawls v. American Mut. Ins. Co., 27N. Y. 293 (1863). 

(10) Kern v South St. Louis Ins. Co., 40 Mo. 19 (1867). 

(11) Webber v. Eastern R. Co., 2 Metc. 147 (1840) ; see contra 
Merchant, etc., Ins. Co. v. Washington, etc., Ins. Co., 1 Handy 
(Ohio) 426 (1855). 

(12) Schenck vy. Mercer County Ins. Co., 24 N. J. L. 451 (1854). 
@ ht Thornton v. Royal Exchange Ass. Co., Peake, N. P. 26 
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seen the W., that: a ship, in the state e which she was 
sworn by other witnesses to have been at an earlier 
date, could not have been seaworthy when she left 
Nova Scotia, were admitted.(14) 

11. In an action ona policy on a boat, the question 
was whether she was seaworthy. The opinions of 
sailors as to the effect likely to be produced on a vessel 
like the one in question by rolling in heavy seas and 
meeting the perils encountered were admissible.(15) 

12. The question was as to the amount of goods ina 
store at the time of the fire. The opinion of a farmer 
who was “in the store quite frequently,” but had no 
experience in the business, was inadmissible.(16) 

13. In an action on a policy on a building, the ques- 
tion was whether the risk at the time it was destroyed 
had been increased by the presence of two stoves 
therein. The opinions of insurance agents that the in- 
crease of fires in a building increases the risk are inad- 
missible.(17) 

14. The question was as to the value and condition of 
a steamboat after a collision. The opinion ofa steam- 
boat engineer, that she was much crippled, was worth 
not more than $3,000, and was not worth repairing, was 
admissible. (18) 

This is the rule which we have met before, that the 
witnesses whose opinions on matters in dispute are ad- 
missible in evidence must have knowledge On the sub- 
ject superior to the jury or to men in general. Incase 
3 it was said: “On questions of science, or skill, or 
trade, persons of skill in those particular departments 
are allowed to give their opinions in evidence; but the 
rule is confined to cases in which, from the very nature 
of the subject, facts disconnected from such opinions 
cannot be so presented toa jury as toenable them to 
pass upon the question with the requisite knowledge 
and judgment. Thus a physician cannot in many 





cases so explain toa jury the cause of the death, or 
other serious injury of an individual, so as to make the 
jury distinctly perceive the connection between the 
cause and effect. He may therefore express an opinion 
that the wound given, or the poison administered, 
produced the death of the deceased, but in such a case 
the physician must state the facts on which his opinion 


is founded. So ship-builders may give their opinions 
as to the seaworthiness of a ship, from examining a 
survey or description of the vessel made by others when 
they were not present. This is evidently a matter of 
mechanical skill. So an engineer or engraver may give 
his opinion on matters belonging to his particular 
science orart. * * * * In thecasejat bar,whatever 
might have been the opinion of underwriters, it was 
shown conclusively by witnesses acquainted with the 
mode of constructing steam saw-mills, and with this 
mill in particular, that the boilers are located not only 
in the place where they were usually located in such 
buildings, but where the hazard of fire was much less 
than though they had been within the body of the mill. 
Against this evidence the bare opinions of all the 
underwriters in the city of New York, if they had been 
admitted, ought not to have prevailed with the jury.” 

Case 2 was distinguished from case 30n the ground 
that in the latter case (case 3) the witness was not 
shown to have had any knowledge of the subject upon 
which his opinion was asked not possessed by any mem- 
ber of the jury. ‘The mere opinion of a witness,” 
said Black, C. J., ‘* who knows no more about the sub- 
ject than the jury, and who undertakes to draw from 
facts already proved deductions which they can make 


(14) Beckwith v. Sydebotham, 1 Camp. 116 (1807). 
(15) Walsh v. Washington Ins. Co., 32 N. Y. 427 (1865). 


(16) Terpenning v. Union Mut. Ins. Co., 43 N. Y. “a4 Gems 
and ese Kendal v. Holland Purchase Ins. Co.,2T. & C. (N. 
Y.) 375 (1878). 


(17) Schmidt v. Peoria, etc., Ins. Co., 41 Ill. 295 (1866), 
(18) Steamboat Clipper v. Logan, 18 Ohio, 395 (1849), 








as well as he, is not admissible. An example of this ig 
found in Jefferson Ins Co. v. Cotheal, (19) where such 
evidence was rejected for the soundest reasons. How 
far the effect which the particular fact ought to have 
on the risk or the premium may be proved by wit- 
nesses conversant witb the business, is a vexed ques- 
tion. But though the cases conflict seriously, I think 
that none of them goso faras tosay thatone who 
knows the practice not only of.the'particular office, but 
of insurance offices generally, may not give his opinion 
of the influence which a given fact would have had as 
an element in the contract. Certainly this is the opin- 
ion supported by the strongest authority and the best 
reasons.’’(20) 

In case 4 it was said that it was easy to perceive how 
an experienced boatman could judge of the direction 
of the body in motion that displaced a portion of the 
plank and timbers of the injured vessel—just as a sur- 
geon could tell from what quarter a blow had been 
aimed that inflicts a wound upon the person. In case 
5 the witnesses might have given their opinions as mat- 
ters of science connected with their profession, but 
their opinions were clearly not receivable as to the 
manner in which men of a differentprofession, i. e., in- 
surers, would be influenced, if the facts on which they 
relied existed. In case 8 the witness had for ten years 
been a member of a New York fire company, had been 
an officer of the company for two years, and was in the 
constant habit of attending fires and assisting in put- 
ting themout. “If the secretary ofa fire insurance 
company” said Potts, J., ‘‘accustomed to examine 
buildings with reference to the insurance of them is 
competent as an expert to testify as to what will in- 
crease the risk,a man who foralong course of years 
has been dealing practically with the risks themselves, 
it would seem, is equally entitled to be relied on to ex- 
press an opinion on such a subject. He wasat the fire 
and actively engaged in attempting to extinguish it. 
He had an opportunity to observe the arrangements of 
the buildings, the nature of the additions made, and 
the progress of the flames.”” Cases 9and 10 are very 
similar. In thelatter, inadmitting the evidence Lord 
Ellenborough considered that it was ‘like examining 
a physician or surgeon to say whether upon such and 
such symptoms a person whose life was insured could 
at the time of the insurance have been in a good state 
of health. Where there was a matter of skill or science 
to be decided, the jury might be assisted by the opin- 
ion of those peculiarly acquainted with it from their 
professions or pursuits.’’ In case 11 while it was con- 
ceded that the testimony of shipwrights was admissi- 
ble, it was contended that nautical men were not com- 
petent to testify on questions of this nature. But it 
was ruled that “‘those who are accustomed to the re- 
sponsibilities of command, and whose lives are spent 
on the ocean are qualified as experts to prove the 
practical effect of cross seas and heavy swells, shifting 
winds and sudden squalls.’’ In case 12 the witness had 
no experience in the business, no knowledge of the cost 
or market value of the goods; he did not know the 
quality or quantity of the stock on hand at the time of 
the fire, what amount had been purchased or sold. He 
was a partner inthe business, but he was also a farmer 
living and carrying on his farm several miles distant, 
and though he was “‘in the store quite frequently ’’ the 
other partner had the charge of it, as he never med- 
dled with the business or examined or took note of the 
stock on hand. ‘ He had nobetter knowledge of the 
goods or their value than any neighboring farmer might 
have had. He could only conjecture the value of the 
goods, and any statement he could make was entirely 
unreliable for the reason that he had not the knowledge 


(19) 7 Wend. 72. 
(20) Hartman vy. Keystone Ins. Co., 21 Penn. St. 470 (1853). 
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and experience enabling him to form an opinion.” 
“We are at a oss to perceive,’’ said the court in case 
13, ‘on what ground insurance agents could be called 
as experts in a matter of this kind merely because they 
were insurance agents, unless it appeared that in the 
course of their business they had acquired special 
knowledge upon the subject.’’ In case 14 it was said, 
“With the fullest description of the nature and extent 
of the injury, the traits of the case, farmers and me- 
chanics perhaps ignorant of such matters would be 
liable to err in their estimation of damages from a sup- 
position that the wreck was susceptible of being re- 
paired and put to use for purposes of commerce. The 
opinion of one conversant with steam navigation, and 
who had examined the shattered vessel was necessary 
to instruct the minds of the jury and enable them to 
arrive at a correct conclusion upon the subject.” 


Rule II. But the opinion of one qualified as required by 
rule 1 is admissible only where the subject of inquiry in- 
volves a question of skill. 


ILLUSTRATIONS. 


1. In an action on a fire policy, the question was as 
to the effect on the risk of making erections to the 
buildings insured. The opinion of an insurance officer 
was admissible. (21) 

2. In an action to assess damages for taking land for 
arailroad, the question was whether the proximity of 
arailroad to the insured property would increase the 
rate of premium for insurance against fire. The opin- 
ion of an insurance examiner was admitted.(22) 

8. In an action on a fire policy, the question was 
whether the risk had been increased by the change in 
the occupation of a building from a paint shop to a sa- 
loon. The opinion of an insurance agent on the general 
question was admissible. (23) 

4. A. representing himself as a farmer insured his life 
ina Pennsylvania company. A. was not a farmer but 
aslave-catcher, and he had been also engaged in run- 
ning trains on arailroad. The cpinion of a clerk in an 
insurance office that a farmer’s occupation was consid- 
ered in the business of life insurance the least hazard- 
ous; that an extra premium would be charged for one 
who was running railroad trains; that slave-catching 
was much more hazardous than farming, and that the 
company would not insure a person who was engaged 
in it at any price is admissible. (24) 

5. A. in insuring his factory represented that water 
casks were kept in each ‘‘room.” The opinion of an 
insurance agent and examiner that the existence of a 
partition in a room (there being openings in it suffi- 
ciently large to allow acask to be rolled through) did 
not increase the risk or create a necessity for another 
cask is admissible. (25) 

6. In an action on a fire policy, the defense was that 
one of the buildings insured had shortly before the risk 
was taken been set on fire, presumably by an incen- 
diary. The opinions of witnesses engaged in the busi- 
ness of fire insurance, as to the effect which a previous 
fire in a building would have on a subsequent applica- 
tion for insurance on that building, were inadmis- 
sible.(26) 

7. In an action ona fire policy on a dwelling-house, 
the question was whether the risk and the rate of pre- 
mium were increased by the house being vacated. The 





(21) Kern v. South St. Louis, ete., Ins, Co., 40 Mo. 19 (1867). 
(22) Webber v. Eastern R. Co., 2 Mete. 147 (1840). 

(23) Mitchell v. Home Ins. Co., 32 Iowa, 424 (1871). 

(24) Hartman v. Keystone Ins, Co., 21 Penn. St. 470 (1853). 
(25) Daniels v. Hudson River R. Co., 12 Cush. 416 (1853). 
(26) Protection Ins. Co. v. Harmer, 2 Ohio St. 455 (1853). 





opinions of insurance men that they were, are inadmis- 
sible. (27) 

8. The life of 3. was insured in the defendant com- 
pany. The opinions of medical men as to the mate- 
riality of certain symptoms which had not been com- 
municated to the defendant were admissible. (28) 

9. In an action on a policy of insurance on a fort 
against foreign capture, the defense was that the weak- 
ness of the fort and the probability of its being cap- 
tured by the French had not been communicated to 
the insurers. Held, that the opinions of insurance 
brokers that these facts were material to the risk were 
inadmissible. (29) 

10. A. sued B. for negligently destroying his property 
by sparks escaping from his steamboat. The fire had 
first caught an elevator from which it communicated to 
A.’s property, situated about four hundred feet distant. 
The opinions of persons skilled in the business of fire 
insurance, and calculating the hazard and exposure to 
fire from one building to another, that considering the 
distance between A.’s property and the elevator, the 
latter would not be considered an exposure to danger 
of the former were inadmissible. (30) 

11. In an action on a marine policy an expert (a 
marine surveyor and inspector of vessels) was asked: 
‘* Whether if the foremast was sprung, the trysail split 
and the standing rigging such as to need replacing, 
the master would probably have known it.’’ Held in- 
admissible.(31) 

“‘The general rule certainly is,” said Ranney, J., in 
a leading Ohio case, ‘‘ that facts only can be given in 
evidence, and the necessary and natural deductions 
from them must be made by the jury. In every thing 
pertaining to the ordinary and common knowledge of 
mankind jurors are supposed to be competent, and in- 
deed peculiarly qualified to determine the experienced 
connection between cause and effect, and to draw the 
proper conclusion from the facts {before them. But 
they are selected with no view to their knowledge of 
particular services, trades and professions, requiring a 
course of previous study and preparation. As questions 
connected with these will very often arise, and as the 
law deprives the jury of no reliable means for ascer- 
taining the truth, it allows them to be aidedin making 
the proper application by the opinions of -vitnesses 
possessing peculiar skill in those particular depart- 
ments. But this is »nly permitted where the nature 
of the question at issue is such that the jury are in- 
competent to draw their own conclusions from the 
facts without the aid of persons whose skill or knowl- 
edge is superiorto their own, and such as inexperienced 
persons are unlikely to prove capable of forming a 
correct judgment upon without such assistance. The 
general rule and the exceptions are alike applicable to 
every possible class of cases, and whether the one or 
the other shall be applied — whether the jury should 
be left to make the proper deduction from each fact 
proved or may be aided by the opinions of experts 
must, in every case, depend upon the nature of the 
question involved. If the connection between the fact 
and its experienced consequences belong to the ordi- 
nary information of men the general rule must govern; 
if not, and it lies within the limits of some art or 
science, the exception applies and it may be proved by 
the opinions of persons skilled in it. The application 
of the doctrine to cases of insurance is as obvious and 
easy as to any other.” (32) And the learned judge goes 





(27) Joyce v. Maine Ins. Co., 45 Me. 169 (1858); Cannell v. 
Phoenix Ins. Co., 59 Me. 582 (1871); Luce v. Dorchester Ins. Co., 
105 Mass. 300 (1870); Mulry v. Mohawk Valley Ins. Co., 5 Gray, 
541 (1856) ; Lyman v. State Mut. Ins. Co., 14 Allen, 335 (1867). 

(28) Lindenau v. Desborough, 8 B. & C. 586 (1828). 

(29) Carter v. Boehm, 3 Burr. 1905; 1 Sm. L. C. 618. 

(30) Milwaukee, etc., R. Co. v. Kellogg, 94 U. S. 472 (1876). 

(31) Perkins v. Augusta, etc., Ins. Co., 10 Gray, 323 (1858). 

(32) Protection Ins. Co. v. Harmer, 2 Ohio St. 456 (1853). 
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on to point out examples of inquiries which must of 
necessity be submitted to the judgment of experts. 
“A fact concealed or not communicated is claimed to 
have been material to the risk assumed, because from 
its probable or necessary results it increased the 
chances of loss. The question is did it so increase 
them? If the answer can be given from ordinary ex- 
perience and knowledge, the jury must respond to it 
unaided; if the effects of such a cause are only known 
to persons of skill and are to be determined only by 
the application of some principle of science or art, 
such persons may give the result of their own investi- 
gation and experience to the jury in the way of opin- 
ions, the better to enable them to come to a correct 
conclusion. In cases of life and marine insurance 
such testimony may often become indispensable. If 
the fact concealed were some bodily infirmity, or 
some alleged defect in a ship, it must certainly be 
competent to allow physicians to state their opinions 
whether the infirmity was calculated to shorten the 
life of the insured in the one case, or experienced 
mariners or ship carpenters whether the defect was 
such as to endanger the ship, in the other. But to call 
upon an insurance broker, or lawyer, merchant or clerk, 
acting as the agent or officer of some insurance com- 
pany and ignorant of the very first principles of medi- 
cine or navigation, for either purpose, would seem to 
me altogether inadmissible, however well acquainted 
he might be with the details of his own particular 
business. In cases of fire insurance it is more difficult 
to see when a necessity for such evidence could ever 
arise; but I am not prepared to say that it might not; 
and if it did, no doubt it should be governed by the 
same principles. It is therefore impossible to say that 
the opinions of witnesses are never to be received in 
determining the materiality of facts not disclosed; 
much less can it be said that they are to be received in 
all cases. In each case it must depend upon the nature 
of the inquiry, and as the question relates to the ad- 
missibility of the evidence, must be determined by the 
court with reference to the distinction we bave en- 
deavored to indicate.” 

Cases 1 and 2 are much alike. In the latter case it 
was said: ‘‘ It must be to a very great extent matter 
of opinion at best, and the value of opinion in such 
cases must greatly depend upon the experience and 
familiarity with the business possessed by the persons 
called upon to give them. Jurors cannot be presumed 
to be so familiar with questions of this sort as to be 
able to give their opinions correctly merely upon 
having a description of the premises with the altera- 
tions and additions made by the assured.’’ The ques- 
tion in case 6 was not a question requiring any par- 
ticular skill to determine. The effect that a previous 
fire might have on the subsequent safety of the build- 
ing one man could determine as well as another.”’ 
“Every man of sense would know that it would 
depend entirely upon the cause of the fire. If the 
building had been fired by an undiscovered incendiary, 
it might be reasonably inferred that the motive which 
prompted the act might lead to a repetition of the at- 
tempt; but if it had been ignited by a stroke of light- 
ning or a spark from a burning building or any other 
temporary or accidental cause which no longer con- 
tinued, nobody in his senses would suppose the build- 
ing in greater peril from the fact in the future.’”’ The 
jury were quite competent to draw their own conclu- 
sions. In case7 it is clear the matter inquired about 
did not relate at all to matters of skill. In cuse 8 the 
questions related to medical knowledge, obviously a 
matter of skill and science and properly submitted to 
experts. Case 9is the great case of Carter v. Boehm. 
This is often cited as an authority — and a distinguished 
one —against the admission of the opinions of per- 
sons engaged in the insurance business in any case 





where the materiality of certain facts concealed by the 
insured are alleged to have been material to the risk. 
But the case is not an authority for so sweeping a rule, 
and as we shall see many subsequent ,English judges 
bave refused to reject evidence of similar character in 
subsequent ;cases. The truth is that the ruling in 
Carter v. Boehm has been misunderstood by the courts, 
although its real meaning has been more than once ex- 
plained by the text writers. As Mr. Arnould and Mr, 
Duer have both pointed out, this great case, upon which 
the opponents of the admissibility of this kind of 
evidence have mainly relied, was the case of an insur- 
ance of a peculiar and wholly unusual character; it 
was not on any marine risk at all, but against the 
capture by enemies of a fort in the East Indies. In 
such a case it is very obvious that the opinion of a 
broker which was based on his previous experience 
would be worth little, for the very good reason that he 
could have had little or no experience in such kinds of 
insurance. Therefore the reason urged by Lord Mans- 
field against admitting the opinion in evidence, that ** it 
was mere opinion without the least foundation from 
any previous precedent or usage” though a good 
reason for rejecting the evidence in that particular 
case, would not apply to the question of concealment 
in an ordinary marine risk, as to which an underwriter 
would undoubtedly have both previous precedent and 
usage as the foundation of any judgment he might 
form as to the probable opinion of others of his own 
profession upon the materiality of the facts con- 
cealed.(33) In case 10 the court held that the subject 
of inquiry was a matter of common observation upon 
which the lay or uneducated mind was quite capable 
of forming a judgment, and expert evidence was 
therefore not admissible. The question in case 11 
was inadmissible because it asked that which did not 
require any spevial skill or experience to answer. As 
was said by the court, no person competent to sit ona 
jury would need to be told whether a master of a ves- 
sel would ‘“‘probably know that his foremast was 
sprung, his trysail split, and his standing rigging in 
such condition as to need replacing.”’ 
Sr. Louis, Mo. Joun D. LAwson 


. 
———___¢—_______ 


INTEREST ON PENALTY OF BOND RE- 
COVERABLE. 


MAINE SUPREME JUDICIAL COURT, MAY 9, 1882. 


Wyman v. Rosrnson.* 

A recovery upon a penal bond may be had against principal 
and sureties for an amount exceeding the penalty, to the 
extent of the interest upon the penalty from the date of 
the breach ; such interest being no part of the penalty, 
but damages for its non-payment after it has become due. 
CTION upon replevin bond. Defendant Robinson 

replevied of Wyman a yoke of steers, alleging 
their value to be fifty-five dollars, and with the other 
defendants, Heath and Swift, as sureties, gave the 
bond for one hundred and ten dollars, now in suit. 

Judgment in the replevin suit was for Wyman fora 

return of the property replevied and one dollar dam- 

ages, and costs of suit. A writ of restitution was 
awarded, but the officer made return that he could not 
find the property and returned the writ unsatisfied. 

Thereafter plaintiff brought an action of trover against 

one Heath to whom the property had been sold for 

$120, of which sum Heath had deposited $110 in the 
hands of an attorney to pay the obligation of the re- 
plevin bond. 

The judgment in the action of trover was for $150 
and interest from the time of the demand. Heath 


(33) 1 Arnould Mar. Ins. 573. 


* Appearing in 73 Maine Reports. 
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judgment therein rendered. 
It was admitted that the value of the steers was $150. 


G. T. Stevens, for plaintiff. 
H. M. Heath, for defendant. 


Perers, J. The important question presented by 
this case is whether in an action upon a replevin bond 
against principal and sureties, when the damages ex- 
ceed the penalty of the bond,the recovery must be 
limited to the penalty, or whether it may exceed the 
penalty so far as to include interest upon the amount 
of the same from the date of the breach of the bond. 
We think the reasonable doctrine to be that so far as 
necessary to secure the damages sustained by the 
obligee, the recovery may go beyond the sum of the 
penalty by allowing interest on such sum from the 
date of the breach; such interest not to be considered 
asany part of the penalty, but as damages for the non- 
payment or detention of the penalty after it becomes 
payable and due. 

It is commonly said that the damages cannot exceed 
the penalty of a bond. Rightly understood the state- 
ment is true. But what is the penalty in a bond for 
the payment of damages? It is the amount which the 
obligors agree to pay, if the whole penalty be needed 
for the purpose. for the damages sustained by the 
obligee by a breach of the bond, the amount to be paid 
as soon as the breach occurs. The obligee is to have 
the penalty at a particular and definite time. Imme- 
diately upon a breach of the bond the penalty is due 
tohim. If he gets it then he gets what the contract 
provides; if he gets it later, he gets less than what the 
contract provides. If then the penalty be paid after 
the breach, interest should be added for the detention 
of the penalty, to make it equivalent to a payment at 
the date of the breach. 

After the penalty is forfeited it becomes a debt due. 
The sureties then stand in the relation of principals to 
the obligee, owing him so much money then due. To 
ascertain the precise sum may require calculation, but 
that is certain which can be made certain. The rule 
common to contracts generally applies, that where 
money is due and there is a default in payment inter- 
est is to be added as damages. The defendants should 
pay damages for detaining the damages which they 
bound themselves to pay at a prior date. The penalty 
of the bond is payable because the principal did not 
fulfill his obligation; the interest is the penalty upon 
the sureties for not fulfilling theirs. 

In some cases courts appear to have been reluctant 
to allow the interest to commence before the date of 
the writ upon the penal bond. But why not, logically, 
from the default as well as from the date of the writ? 
Interest is allowable from the date of a writ only be- 
cause a defendant is considered in default from the 
date. Why not to be reckoned from an earlier date if 
the default ante-dates the writ? In some cases of 
course it would not, in this case it does. It might as 
well be urged that the costs of an action upon a bond 
should not be allowed, as that no interest should be, 
where the costs would carry the execution beyond the 
penalty named in the bond, for costs are as much of 
the nature of a penalty as interest is when interest is 
allowed as damages. 

We feel strongly assured that the rule, as declared by 
us, is maintained by a great majority of the leading 
American authorities. There appears to be some ob- 
scurity and confusion in quite a class of cases, growing 
out of the wart of distinction between what is debt or 
penalty, and what is merely damages for a detention 
of the debt or penalty, some courts trusting to the gen- 
eral rule, without stopping to notice differences. Mr. 
Sedgwick seems to think that by the English cases, 
the penalty is regarded as being the absolute limit of re- 





covery. 2 Sedg. Dam. (6th ed). 262. Still, there is some 
contrariety of view in the English cases, and Sergeant 
Williams struck the key of the doctrine, in his noteto 
the case of Gainsforth v. Griffith, 1 Saund. 51, note 1 
saying: ‘But cases may occur. where the obligee 
may recover more than the penalty of the bond, as 
where, by the breach of the condition, the penalty be- 
comes a real debt due from the obligor to the obligee.”’ 

It was decided in the early case of Williams v. Wil- 
son, 1 Vt. 266, that interest upon a penalty could be 
added to the amount of the penalty, as damages for 
detention. In Perit v. Wallis, 2 Dall. 252, Shippen, J., 
expresses the idea in common sense terms, saying : 
“Ju short, the five thousand pounds (penalty), paid 
with interest at this day, is not, in fact or law, more 
than the five thousand pounds paid without interest, 
at the day it became due.” In Curter v. Carter, 4 Day, 
30, it was well stated by counsel, arguendo, that where 
the whole penalty is given, it becomes a liquidated 
sum, and as such will carry interest ; and in same 
case, it was said, per curiam, *‘The penalty becomes 
forfeited on the first breach; and asit then becomes a 
debt due unconditionally to the obligee, the court may 
allow interest from that time, but can never exceed 
the penalty with interest on it from the first breach.’’ 

In Smedes v. Hooghtaling, 3 Cai. 48, it was ad- 
mitted that interest might be recovered against 
a principal beyond the penalty of a bond. It 
is difficult to appreciate any difference between the 
liability of a principal and that of a surety on a penal 
bond. The liability of all the obligors is expressed in 
precisely the sume terms. In Clark v. Bush, 3 Cow. 
151, Savage, Ch. J., after reviewing such leading au- 
thorities as were in existence at the date of that case, 
says: ‘*The weight of those authorities is, I think, 
in favor of the doctrine, that in debt on bond nothing 
more than the penalty can be recovered, at any rate, 
nothing beyond that and interest after a forfeiture, 
even against the principal obligor.’”’” The case of 
Brainard v. Jones, 18 N. Y. 35, a case upon a replevin 
bond, is like the case at bar, assimilating it in all par- 
ticulars, and it was there determined, that interest 
could be added to the penalty from the date of the 
judgment in the original action, that being the date of 
the breach of the bond; and the opinion in that case, 
after a clear and convincing argument of the question, 
concludes with these words: ‘* The question, in short, 
is not what is the measure of a surety’s liability under 
a penal bond, but what does the law exact from him 
for an unjust delay in payment after his liability is as- 
certained and the debt is actually due from him.” 

In United Statesv . Arnold, 1 Gall. 348, Story, J., 
said: ‘*Notwithstanding some contrariety in the 
books, I think the true principle supported by the bet- 
ter authorities, is, that the court cannot go beyond 
the penalty aud interest thereon from the time it be- 
comes due by the breach.”’ In Bank of United States 
v. Magill, 1 Paine (C. C. R.), 661, Thompson, J., gave 
interest only from the date of the action,upon the 
ground that there was no breachin that case till a de- 
mand was made, and no demand before the commence- 
ment of the suit. 

In Harris vy. Clap, 1 Mass. 307 is a very earnest and 
interesting discussion of the question, in which all 
the judges actively participated. Sewall, J., said: 
“This court, especially in a case where a surety may 
be affected, cannot exceed the express contract of the 
parties, and the legal effect of it. The penalty is re- 
coverable by the express contract of the parties, and 
the damages, estimated at the lawful interest of the 
penalty, are the legal effects of their contract.” 
Strong, J., said: ‘*‘What then is the law as to going 
beyond the penalty? The law, as I understand it, says 
that every man who binds himself in a penalty is 
liable to pay not only the whole penalty—the debt, but 
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also the legal interest of it as damages for the deten- 
tion. ‘This rule of law extends to all cases where the 
condition of the bond is for the payment of money, or 
where the value of the condition, if I may so express 
it, is equally capable of being ascertained as though 
the sum had been expressed in the condition, which is 
the present case. When the surety entered into the 
bond he knew, or ought to have known, that he was 
bound to that extent.’”’ Dana, Ch. J., said: “In 
going beyond the penalty of the bond, the court do 
not go out of the contract, it is no more than the 
common case of a bond conditioned for the payment 
of money lying until the sum mentioned in the condi- 
tion, with interest of it, exceeds the penalty, in which 
cases the court will give the excess as damages for the 
detention of the debt; in no case, however, going so 
far beyond the penalty as to exceed legal interest on 
the penalty. At law the penalty is the debt, and for 
the detention of the debt, damages real or nominal are 
always recoverable.” Pitts v. Tilden, 2 Mass. 118, as 
far as the case goes, follows the line marked out in the 
preceding case, in respect to allowing interest upon a 
penalty after it becomes a debt. 

In a per curiam opinion in Warner v. Thurlo, 15 
Mass. 154, the court is erroneously made by the re- 
porter to say, that it was decided in the case of Harris 
v. Clap, supra, that damages may be recovered beyond 
the penalty, not exceeding interest on the penalty from 
the commencement of the suit, while it is plain to be 
seen that it was decided by a majority of the judges 
sitting in that case, that interest should run from the 
breach of a bond, whenever the breach occurs prior to 
action brought. But the doctrine was not so firmly 
established at that day as to be positively accepted by 
courts without some shrinking in applying it to cases, 
especially in view of contemporaneous English decis- 
ions, positively affirming an adverse view upon the 
whole question. As before expressed by us, if interest 
be allowable at all upon a penalty, we cannot see why 
it should not commence when the defendant is in de- 
fault for not paying the penalty. Of course, there 
may be instances where the penalty is not due till de- 
manded, and bringing the action may be the first de- 
mand. But in the case now presented for our opinion, 
a breach is evidenced by the judgment in a previous 
action. The sureties knew then as well as now just 
what their obligation consisted of. Another incon- 
sistency is seen in some of the earlier cases, wherein 
the doctrine is declared that a greater amount may be 
awarded against a principal than against sureties upon 
the same bond, although bound in the same manner 
and by the same words. 

But these illogical distinctions are not kept up in 
many modern cases. The text of Sedgwick on Dam- 
ages is, in this respect, corrected by a qualifying note, 
upon page 262, vol. 2 (6th ed.), cited supra, where may 
be found a citation of the principal cases upon both 
sides of the question. In Field on Damages, § 546, 
note, the rule deduced from a majority of modern 
cases is stated thus: ‘ Interest on the penalty is now 
generally allowed, on the ground, that when there is a 
breach of the condition of a penal bond, the penalty 
becomes in law a debt due, and the obligors can dis- 
charge themselves from liability on the bond, when 
the damages exceed or equal the penalty, by the pay- 
ment of the penalty alone; and if it be not paid at the 
time of the breach, it should bear interest uatil paid.” 
See cases there cited. See also, the case of Bank of 
Brighton v. Smith, 12 Allen, 243. 

There is nothing in the point taken by the defend- 
ants, that the plaintiff should credit the value of the 
replevied goods upon the bond because he recovered 
their value of a third person who was indemnified by 
the principal defendant. The bond is collateral to the 
whole of the principal’s liability. That recovery ex- 





tinguishes or settles only a part of it. The plaintiff 
claims to recover the damages and costs awarded him 
by the judgment in the action of replevin, and an offi- 
cer’s fee on the writ of restitution, with interest 
thereon; and is entitled to recover ninety-seven dol- 
lars and sixty-two cents, and interest from March 31, 
1877, the date of the judgment therefor, and three 
dollars and forty cents, the officer’s fee, and interest 
on that item from November 14, 1877. 

Bond declared forfeited. Judgment for $110, the 
amount of penalty, as debt, and interest thereon, as 
damages, enough to make the amount recovered equal 
to the claims as above reckoned. 


— 


PROXIMATE CAUSE—INJURY CAUSING 
SUICIDE. 
SUPREME COURT OF THE UNITED STATES, 
APRIL 10, 1882. 


SCHEFFER V. WASHINGTON City, VIRGINIA MIDLAND 
AND GREAT SOUTHERN RAILROAD COMPANY. 
An injury to a passenger by the negligence of a railroad com- 
pany carrying him produced insanity, by reason of which 
he committed suicide. Held, that the injury was not the 
proximate cause of the death and the company were not 
liable for such death. 
N error to the Circuit Court of the United States for 
the Eastern District of Virginia. The opinion 
states the case. . 

MILLER, J. The plaintiffs in error, who are execu- 
tors of Charles Scheffer, deceased, bring this action to 
recover of the railroad company damages for the death 
of said Charles, which is alleged to have resulted from 
the negligence of the company while carrying the de- 
ceased on their road. The defendant demurred to the 
declaration, and the demurrer was sustained, and to 
reverse the judgment rendered on demurrer this writ 
of error is sued out. 

The statute of Virginia under which the action was 
brought is, as to the question raised on the demurrer, 
identical with those of all the other States, giving the 
right of recovery when the death is caused by such de- 
fault or neglect as would have entitled the party in- 
jured to recover damages if death had not ensued. 

The declaration after alleging the carelessness of the 
oflicers of the railroad company, by which acollision 
occurred between the train on which Scheffer was and 
another train, on the 7th day of December, 1874, pro- 
ceeds as follows: 

** Whereby said sleeping-car was rent, broken, torn, 
and shattered, and by means whereof the said Charles 
Scheffer was cut, bruised, maimed and disfigured, 
wounded, lamed, and injured about his head, face, 
neck, back and spine, and by reason whereof the said 
Charles Scheffer became and was sick, sore, lame, and 
disordered in mind and body, and in his brain and 
spine, and by means whereof phantasms, illusions aud 
forebodings of unendurable evils to come upon him, 
the said Charles Scheffer, were produced and caused 
upon the brain and mind of him, the said Charles 
Scheffer, which disease so produced as aforesaid, baffled 
all medical skill and continued constantly to disturb, 
harass, annoy and prostate the nervous system of him, 
the said Charles Scheffer, to wit, from the 7th day of 
December, A. D. 1874, to the 8th of August, 1875, 
when said phantasms, illusions and forebodings, pro- 
duced as aforesaid, overcame and prostrated all his rea- 
soning powers, and induced him, the said Charles 
Scheffer, to take his life in an effort to avoid said phan- 
tasms, illusions and forebodings, which he then and 
there did, whereby and by means of the careless, un- 
skillful and negligent acts of the said defendant afore- 
said, the said Charler Scheffer, to wit,on the 8th day 
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of August, 1875, lost his life and died, leaving him sur- 
viving a wife and children.” 

The Circuit Court sustained the demurrer on the 
ground that the death of Scheffer was not due to the 
negligence of the railroad company in the judicial sense 
which made it liable under the statute. That the rela- 
tion of such negligence was too remote asa cause of 
death to justify recovery, the proximate cause being 
the suicide of the decedent—his death by his own im- 
mediate act. 

In this opinion we concur. 

Two cases are cited by counsel, decided in|this court, 
on the subject of the remote and proximate causes of 
acts where the liability of the party sued depends on 
whether the act is held to be the one or the other; and 
though relied on by plaintiffs in error, we think they 
both sustain the judgment of the Circuit Court. 

The first of these is that of Insurance Co. v. Tweed, 7 
Wall. 44. 

In that case a policy of fire insurance contained the 
usual clause of exception from liability for any loss 
which might occur “‘ by means of any invasion, insur- 
rection, riot or civil commotion, or any military or 
usurped power, explosion, earthquake or hurricane.” 

An explosion took place in the Marshall warehouse, 
which threw down the walls of the Alabama warehouse 
—the one insured, situated across the street from 
Marshall warehouse—and by this means, and by the 
sparks from the Eagle Mill, also fired by the explosion, 
facilitated by the direction of the wind, the Alabama 
warehouse was burned. This court held that the ex- 
plosion was the proximate cause of the loss of the Ala- 
bama warehouse, because the fire extended at once 
from the Marshall warehouse, where the explosion oc- 
curred. The court said that no new or intervening 
cause occurred between the explosion and the burning 
of the Alabama warehouse. That if anew force or 
power had intervened, sufficient of itself to stand as the 
cause of the misfortune, the other must be considered 
as too remote. 

This case went to the verge of the sound doctrine in 
holding the explosion to be the proximate cause of the 
loss of the Alabama warehouse; but it rested on the 
ground that no other proximate cause was found. 

In the case of Milwaukee & St. Paul R. Co. v. Kel- 
logg, 94 U. S. 469, the sparks from a steam ferry-boat 
of the company had set fire to an elevator, and the 
sparks from the elevator had set fire to Kellogg’s saw- 
mill and lumber-yard, which were from three to four 
hundred feet from the elevator. The court below was 
requested to charge the jury that the sparks from the 
steamboat as a cause of the fire of the mil] and lumber 
was too remote. 

Instead of this the court submitted to the jury to find 
“ whether the burning of the mill and lumber was the 
result naturally and reasonably to be expected from 
the burning of the elevator; whether it was a result 
which under the circumstances would not naturally 
follow from the burning of the elevator, and whether 
it was the result of the continued effect of the sparks 
from the steamboat without the aid of other causes not 
reasonably to be expected.” 

The Supreme Court affirmed this ruling, and in com- 
menting on the difficulty in ascertainingin each case 
the line between the proximate and remote causes of a 
wrong for which a remedy is sought, says: ‘‘It is ad- 
mitted that the rulingis difficult. But it is generally 
held that in order to warrant a finding that negligence 
or an act not amounting to wanton wrong is the prox- 
imate cause of an injury, it must appear that the in- 
jury was the natural and probable consequence of the 
negligence or wrongful act, and that it ought to have 
been foreseen in the light of the attending circumstan- 

ces.”” Tothe same effect is the language of the court in 
McDonald v. Snelling, 14 Allen, 294. 





Bringing the case before us to the test of these prin- 
ciples it presents no difficulty. The proximate cause 
of the death of Scheffer was his own act of self-destruc- 
tion. It was within the rule in both these cases anew 
cause, and a sufficient cause of death. 

The argument is not sound which seeks to trace this 
immediate cause of the death through the previous 
stages of mental aberration, physical suffering and 
eight months’ disease and medical treatment to the 
original accident on the railroad. Such a course of 
possible or even logical argument, would lead back to 
that “‘ great first cause least understood,” in which the 
train of all causation ends. 

The suicide of Scheffer was not a result naturally and 
reasonably to be expected from the injury received on 
the train. It was not the natural and probable conse- 
quence, and could not have been foreseen in the light 
of the circumstances attending the negligence of the 
officers in charge of the train. 

His insanity as a cause of his final destruction was 
as little the natural or probable result of the negligence 
of the railway officials as his suicide, and each of these 
was a casual or unexpected cause, intervening between 
the act which injured him and his death. 

Judgment affirmed. 


——__¢—_ 


LOT OWNER NOT LIABLE FOR INJURY FROM 
ICE ON ADJOINING SIDEWALK. 
CONNECTICUT SUPREME COURT OF ERRORS, 
JANUARY TERM, 1881. 


City oF HARTFORD v. TALCOTT.* 

The owner or occupant of a building bordering on a street with 
a graded or paved sidewalk is not liable for an injury re- 
sulting from a neglect to remove snow or ice from such 
sidewalk, even though the neglect is in violation of a city 
ordinance requiring him under a penalty to remove snow 
and ice from the sidewalk. 

Such a proprietor owes no duty to the public in reference to 
the way except to remove from it all property of his own 
that obstructs it and to refrain from doing any thing to 
render it unsafe for travellers. So far as defects in it re- 
sult wholly from the operations of nature he is without re- 
sponsibility for them. 

It is the duty of acity to keep its streets openand safe for 
public travel and this duty extends to that portion used ex- 
clusively by foot passengers. And it cannot by ordinance 
transfer the liability for a neglect of that duty to an indi- 
vidual. 

IVILaction to recover of the defendants the amount 

of a judgment against the plaintiff city for dam- 

ages for an injury caused by ice upon a sidewalk in 

front of their premises; broughtin the Hartford Com- 
mon Pleas. 

The defendants were proprietors of premises front- 
ing on Asylum street in the city of Hartford. Snow 
and ice had accumulated and for several days been al- 
lowed to remain upon the sidewalk in front, rendering 
the walk dangerous for persons passing over it. A 
foot passenger slipped upon it and was injured, and in 
a suit against the city recovered judgment for damuges. 
This judgment the city paid and brought suit to re- 
cover the amount from the defendants. 

The case was reserved for the advice of this court. 

C. E. Perkins, for plaintiffs. 

E. B. Bennett, for defendants. 

PARDEE, J. The State places upon municipal corpo- 
rations the burden of keeping the highways within 
their respective limitsin a reasonably safe condition 
for public travel; and in cities and boroughs this duty 
is co-extensive with the width of the street, including 


* Appearing in 48 Connecticut Reports. 
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that portion used by foot passengers exclusively. As 
both the carriage aud foot-ways are for the convenience 
of the public, and not for the especial use or benefit of 
adjoining proprietors under the general law, the money 
expended in maintaining and in making compensations 
for injuries resulting from neglect to maintain them, 
is to be paid by the public from taxes assessed equally 
upon all property. The ownership of land upon a way 
does not carry with it the burden of an unequal con- 
tribution to either branch of these expenditures. The 
individua] owes no duty to the public in reference to 
the way except to remove therefrom all property of his 
own which obstructs it, and to refrain from doing or 
placing any thing thereon dangerous to the traveller. 
So far as defects in it result wholly from the operations 
of nature, the proprietor at whose front they exist is 
without responsibility for them. Therefore where ice 
has accumulated upon the sidewalk to a dangerous ex- 
tent it isthe duty of the municipality to remove or 
cover it within a reasonable time after its formation. 

The charter authorizes the council to make an ordi- 
nance regulating the keeping ‘* open and safe for pub- 
lic use and travel, and free from encroachment and 
obstruction, the streets, highways, passways and pub- 
lic grounds and places in said city.”” But there is in 
this language no grant of power to the council to change 
the general law and transfer the responsibility for in- 
juries resulting from defects in the way from the public 
to an individual who is not responsible for their exist- 
ence. The utmost reach of it is only to authorize the 
enactment of an ordinance requiring each proprietor 
upon the way to assist the city in restoring the walk to 
a condition of safety, with a fixed and reasonable 
penalty for disobedience. 

The council enacted the following ordinance : 

“Section 11. The owner or owners, occupant or occu- 
pants, private corporation, or any person having the 
care of any building or lot of land bordering on any 
street, square or public place within the city where 
there is a sidewalk graded, or graded and paved, shall 
cause to be removed therefrom any and all snow, sleet 
and ice within two hours after the same shall have 
fallen, been deposited or found, or within three hours 
after sunrise when the same shall have fallen in the 
night season. 

“Section 12. Whenever the sidewalk or any part 
thereof adjoining or fronting any building or lot of 
land, or any street, square or public place, shall be cov- 
ered with ice, it shall be the duty of the owner or 
owners, occupant or occupants, private corporation, or 
any person having the care of such building or lot, to 
cause such sidewalk to be made safe and convenient by 
removing the ice therefrom, or by covering the same 
with sand or some other suitable substance; and in 
case such owner or owners or other persons shall neg- 
lect so to do for the space of one hour during the day- 
time, the person or persons whose legal duty it shall be 
to so clear the said sidewalk and so neglecting shall be 
liable to the penalty named in the succeeding section. 

“Section 13. The owner or owners, occupant or oc- 
cupants, private corporation, or any person having the 
care of any building or lot of land, and whose duty it is 


to clear the same, who shall violate any of the provi- | 


sions of the eleventh or twelfth sections of this ordi- 
nance, or refuse or neglect to comply with the same, 
shall pay a penalty of two dollars for every twelve 
hours such person, owner or owners, occupant or occu- 
pants, shall neglect to comply with said provisions, or 
any of them, after notice from any policeman of said 
city. 

“Section 17. If any sidewalk shall remain incum- 
bered with snow, ice or sleet for twenty-four hours 
after the same has fallen or been deposited, the chief of 
police shall notify the owner or person having the 
charge or care of the lot or building bordering on such 





sidewalk and legally liable to clear the same; and if 
such sidewalk is not thoroughly cleared within twenty. 
four hours after such notice shall have been given, or 
properly covered with sand or some other suitable sub. 
stance, the chief of police shall cause the same to be 
cleared, and collect the expense thereof of such owner 
or other persons; and the city attorney shall, at the re- 
quest of the chief of police, collect by suit such expense 
as a debt due the city.” 

But by passing this ordinance the city has not re- 
lieved itself from responsibility for the safety of trav- 
ellers; it remains answerable for injuries resulting ei- 
ther from the negligence of the individual or its own 
omission to act. The labor performed by those who 
obey and the fines and expenses paid by those who do 
not, measure the extent of the advantages to be de- 
rived from the exercise of the power to pass it. 

Moreover there not being upon the individual any 
liability at common-law for injuries resulting from ob- 
structions in the way wholly the effects of natural 
causes, such liability is not brought into existence by 
force of declarations in the ordinance that the obstruc- 
tions are nuisances, or that it is his duty to remove 
them; for as the liability is the creation of the ordi- 
nance, it can be no greater than that specifically named 
therein; and as in the one before us, the council meas- 
ured it by a fine with cost of removal, the city has 
thereby barred itself from enforcing an unnamed and 
unlimited liability beyond. Inthe matter of statutory 
penalties the expression of a certainty prevents the ex- 
istence of an uncertainty. 

In support of his position counsel for the plaintiff has 
cited Robbins v. City of Chicago, 4 Wall. 657; Portland 
v. Richardson, 54 Maine, 46; Lowell v. Boston ¢ 
Lowell R. Co., 23 Pick. 24,and Brooklyn v. Brooklyn 
City R. Co.,47 N. Y. 475—but these are instances of 
excavations made and negligently left open in the way 
by the defendants. Boston v. Worthington, 10 Gray, 
496, and Churchill v. Holt, 127 Mass. 165—instances of 
dellar-ways opening into the street and negligently left 
unprotected—practically daily digging and leaving 
open a dangerous excavation in the street; Milford v. 
Holbrook, 9 Allen, 17—negligently permitting an awn- 
ing to fall; Gray v. Boston Gas Light Co., 114 Mass. 
149; negligently permitting a chimney to fall; Norwich 
v. Breed, 30 Conn. 535—digging and negligently leaving 
unprotected an excavation on the defendant's land, 
but so dangerously near and open to the street as to be 
in effect an excavation therein. In each case the de- 
fendant placed a dangerous obstruction in the way, 
and of course for a time after doing the act was upon 
every principle responsible for the consequences, and 
that irrespective of any city ordinance. 

The Court of Common Pleas is advised to render 
jugment for the defendants. 

Nore.—See as sustaining the doctrine of this case 
City of Keokuk v. Independent District, 53 Towa, 352; 
Kirby v. Boylston Market Assoc., 14 Gray, 252; Heeney 
v. Sprague, 11 R. I. 461; Flynn v. Canton Co.,40 Md. 
325. 


NEW YORK COURT OF APPEALS ABSTRACT. 
MAY 30, 1882. 


CONSTITUTIONAL LAW—EMINENT DOMAIN INVOLVES 
COMPENSATION PAID OR SECURED—UNCERTAIN FUND 
NOT COMPENSATION—DIRECTION TO CHIEF FINANCIAL 
OFFICER OF THE CITY TO PAY OVER TO CITY-MUNICIPAL 
CORPORATION—RIGHT OF STATE TO ACT FOR—STATU- 
TORY CONSTRUCTION.—(1) It is one of the principles 
of government that a provision for compensation is 
an indispensable attendant upon the due and constitu- 
tional exercise of the power of depriving an individual 
of his property under the right of eminent domain. 
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Gardner v. Newburgh, 2 John’s Ch. 168. The courts 
have held that compensation need not be concurrent 
with the taking, but that it is sufficient if the law au- 
thorizing the taking also provides a sure, sufficient and 
convenient remedy by which the owner can subse- 
quently coerce payment. The law making the appro- 
priation is invalid if such provision is not made. A 
law authorizing the taking of a man’s land and remit- 
ting him for his sole remedy for compensation to a 
fund to be obtained by taxation of certain specified 
Jands in a limited district according to benefits is not 
asure and adequate provision dependent on no hazard, 
etc., such as law and justice require to meet the con- 
stitutional obligations. (2) A public street in a city, 
though opened and the lands taken therefor under a 
special legislative enactment and placed in charge of a 
commission, and out of the ordinary city authorities, 
held, not to render the work a State and notalocal im- 
provement so as to render the State and not the city 
liable for the Jands taken. A municipal corporation is 
the creation of the State deriving its public faculties 
and political powers from the legislature. The legis- 
lature may, in place of remitting the question to the 
direction of the city authorities, prescribe what local 
improvement shall be made and create special agencies 
for their execution. It is not required to commit 
their execution to the ordinary representatives of the 
municipal body, and it may charge the expense of such 
improvements upon the locality. The compensation 
for land appropriated in widening Sackett street, 
Brooklyn, provided for by Laws 1868, chap. 631, al- 
though by the act provision is made for an assessment 
of the expense upon property found to be benefited 
by a commission, held to be by statute a charge upon 
the city of Brooklyn and the city liable therefor. (3) 
A direction to the chief financial officer of a city, 
State, or of the general government, to pay money for 
a public purpose is a direction that the government, 
State or municipality pay the sum stated. This is 
especially so in a case where the direction is found in 
acharter act and relates to a duty of a public char- 
acter, New York, etc., Lumber Co. v. Brooklyn, 71 N. 
Y. 580. Judgmentaffirmed. Suge v. Cityof Brooklyn. 
Opinion by Andrews, C. J. Miller, Danforth, Finch 
and Tracy, JJ.,concur. Earl and Rapallo, JJ., dis- 
sent. 


CORPORATION-—ACTION AGAINST STOCKHOLDERS FOR 
DEBTS—RETURN OF EXECUTION UNSATISFIED.—The 
provision of the general manufacturing law (Laws 
1848, chap. 40), that the return of an execution un- 
satified is a condition precedent to the right of a 
creditor to bring an action against a stockholder is not 
complied with by the issue of an execution in another 
State against specific property of the corporation. 
The statute means that an execution shall have been 
issued out of a court of this State of general jurisdic- 
tion. See Tarbell v. Griggs, 3 Paige, 207; Dix v. 
Briggs, 9 id. 595; Crippen v. Hudson, 13 N. Y. 161; 
Thomas v. Merchants’ Bank, 9 Paige, 216. Judgment 
approved. Rocky Mountain National Bank v. Bliss, 
Opinion by Rapallo, J. 


FRAUD—PROVISIONS OF LAW INTENDED TO PRE- 
VENT CANNOT BE INVOKED TO PERPETUATE—IMPLIED 
TRUST—EQUITABLE ACTION.—Provisions of law in- 
tended to prevent fraud cannot be successfully invoked 
to secure to a wrong-doer the fruits of his iniquity. 
Defendant in 1869 for $100,000 purchased real estate, 
which was, by his direction, conveyed to one who ac- 
cepted it upon an oral understanding that he would 
hold it subject to the order of defendant. In 1871, at 
the request of defendant, F. conveyed the property to 
plaintiff, defendant’s son, who gave no consideration 
therefor. Defendant was in the habit of having prop- 
erty transferred to plaintiff in trust and confidence, 





that plaintiff would dispose of it for the use and bene- 
fit of defendant as he might direct, and on this occa- 
sion defendant agreed, though not in writing, to hold 
the title of the premises for the use and benefit and 
subject to the order of defendant. In 1872, at the re- 
quest of defendant and for his benefit, plaintiff con- 
veyed the premises to oneS. for the consideration ex- 
pressed of $100,000. In part payment two mortgages 
were executed by the purchaser to plaintiff. One of 
these mortgages plaintiff subsequently assigned as 
directed by defendant the other defendant took into 
his possession. In 1879 plaintiff demanded possession 
of this mortgage and being denied, brought this action 
for the purpose of having it adjudged that he is the 
sole owner and entitled to the immediate possession 
of this same. Held, that plaintiff was not entitled to re- 
cover under the statute (1 R. S. 728, §51), which declares 
that‘*where a grant fora valuable consideration shall be 
made to one person and the consideration thereof shall] 
be paid by another, no use or trust shall result in favor 
of the person by whom such payment shall be made, 
but the title shall vest in the person named as the 
alienee in such conveyance,” or the statute (2 R. 8. 134, 
§ 6), prescribing that certain interests on lands cannot 
be created, ‘‘except by a writing, declaring the trust 
and subscribed,” etc. The court has always adhered 
to this principle that the statute should never be un- 
derstood to protect fraud. Resch v. Kennegal, 1 
Ves. Sr. 123; Nelson v. Worral, 20 [owa, 469; Haigh 
v. Kaye, L. R.,7 Ch. Ap. 469; Ryan v. Dox, 34 
N. Y. 307; Wheeler v. Reynolds, 66 id. 227. Plaintiff 
is not entitled to have the statute strained in his favor, 
and taken literally, it does not cover his case. It 
covered the conveyance to F., but not that from F. to 
plaintiff. Besides, plaintiff executed his trust as to 
the real estate and the mortgages he took for payment 
he took as trustee for defendant by implication of law 
if not by agreement. Those securities were personal 
property, and the statute does not apply. Judgment 
reversed. Robbins v. Robbins. Opinion by Danforth, J. 

HIGHWAY—RAILROAD CROSSING—THOUGH IMPED- 
ING TRAVEL SOMEWHAT, NOT UNLAWFUL OR A NUIS- 
ANCE.—U nder the provision of a railroad charter (Laws 
1846, chap. 195, §5), requiring the railroad company 
where crossing a highway with its road to restore ** the 
highway as near as may be to its former state so as not 
unnecessarily to impair its usefulness ”’ it is not neces- 
sary upon a country road which is crossed below grade 
so as to require a bridge, to construct the bridge of the 
full width of the road and the construction of a bridge 
of less width is not per se a nuisance. It would depend 
upon the circumstances, the location of the bridge, 
whether in a populous district or not, the extent of 
the use of the highway, ete. At the trial of an in- 
dictment against the railroad company for maintain- 
ing an improperly constructed bridge upon a highway 
at a railroad crossing, the court charged that 
if the bridge obstructed or hindered the en- 
joyment of the public in the highway it was a 
nuisance, and defendant was guilty under the indict- 
ment, and further, that the question to be passed upon 
by the jury was whether the bridge is so constructed 
as not to impair the usefulness of the road and to in- 
terfere with the enjoyment or safety of the public in 
their right to travel upon the road. Held, that the 
charge was erroneous in omitting the proper qualifica- 
tioas. The court should have submitted it to the jury 
to find upon all the circumstances whether the defend- 
aut unnecessarily impaired the usefulness of the high- 
way by the manner of constructing the bridge. ‘That 
a railroad crossing will, to some extent, impair the 
usefulness of a highway is implied in the language of 
the statute. Judgment affirmed. People of New 
York v. New York, New Haven & Hartford Railroad 
Co. Opinion by Andrews, C. J. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 


FRAUDULENT CONVEYANCE — MORTGAGE BY INSOL- 
VENT DEBTOR TO CREDITOR WHO CONCEALS INSOL- 
VENCY TO GIVE CREDIT.— A mortgage executed by an 
insolvent mortgagor and covering his entire estate to 
his creditor, who knows of his insolvency, and who, for 
the purpose of giving him a fictitious credit, conceals 
the mortgage and withholds it from the record, and 
represents the mortgagor as having a large estate and 
unlimited credit by which means the latter is enabled 
to contract other debts which he cannot pay, is void at 
common law. It is not enough in order to support a 
settlement against creditors, that it be made for a val- 
uable consideration. It must be also bona fide. If it 
be made with intent to hinder, delay or defraud cred- 
itors, it is void as against them, although there may be 
in the strictest sense a valuable or even an adequate 
consideration. T'wyne’s case, 3 Co. Rep. 81; Holmes 
v. Penney, 3 Kay & J. 99; Craig v. Martin., 12 Allen; 
Brady v. Briscoe, J. J. Marsh, 212; Bozman v. Draughn, 
3 Stew. 343; Farmers’ Bank v. Douglass, 11 Sme. & 
Mar. 469; Burn v. Ahl, 29 Penn. St. 99; Root v. Rey- 
nolds, 32 Vt. 139; Kempner v. Churchill, 8 Wall. 362; 
Kerr, Fraud and Mist. 200. Aslong ago as Hungerford 
v. Earle, 2 Vern. 260, it was held that “a deed not at 
first fraudulent may afterward become so by being 
concealed or not pursued, by which means creditors are 
drawn in to lend their money." This doctrine has 
been repeatedly reaffirmed. Chancellor Kent, in Hil- 
dreth v. Sands, 2 Johns. Ch. 35; Scrivener v. Scrivener, 
7 B. Monr. 374; Bank of United States v. Hineman, 6 
Paige, 526. In Coates v. Gerlach, 44 Penn. St. 43, adeed 
of land had been made directly by a husband to his 
wife. The deed bore date March 23, 1857, but was not 
filed for record until December 2, 1857. On January, 
21, 1858, the husband professing to act for his wife, sold 
the land toathird party. The creditors of the hus- 
band attached the unpaid part of the purchase-money 
in the hands of the vendees, and between them and the 
wife acontest arose on the question which had the 
better right to the proceeds of the sale. Touching this 
controversy Strong, J., said: ‘‘ There is another aspect 
of the case not at all favorable to the wife. It is that 
she withheld the deed of her husband from record 
until December 2, 1857. In asking that a deed void at 
law should be sustained in equity she is met with the 
fact that she asserted no right under it, in fact con- 
cealed its existence until after her husband had con- 
tracted the debts against which she now seeks to set it 
up. There appears to have been no abandonment of 
possession by the husband. Even if the deed was de- 
livered on the day of its date, the supinenessof the 
wife gave tothe husband a false credit, and equity will 
not aid her at the expense of those who have been mis- 
led by her laches.”” So in Hilliard v. Cagle, 46 Miss. 
309, it was held that a deed of trust in the nature of a 
mortgage, valid on its face, and not made or received 
with any intent to defeat existing or future creditors, 
may nevertheless be held to be fraudulent and void as 
to all creditors, existing and future, by evidence aliunde 
showing the conduct of the parties in their dealings in 
reference to the deed. The principal circumstance re- 
lied on in this case to avoid the deed was the fact that 
the grantor retained possession of the property, and 
the deed was withheld from record, and the mortgagor 
was thereby enabled to contract debts upon the pre- 
sumption that the property was unincumbered. The 
court declared that ** the natural and logical effect of 
the agreement and assignment, and the conduct of the 
parties thereto, was to mislead and deceive the public, 
and induce credit to be given to the mortgagor, which 
he could not have obtained if the truth had been known 





and therefore the whole scheme was fraudulent as to 
subsequent creditors, as much so as if it had been con. 
trived from that motive and for that object.” In Gill 
v. Griffith, 2 Md. Ch. 270, the court decided that a 
party cannot be permitted to take a bill of sale or mort- 
gage of chattels from another for his own security, 
leave the mortgagor in possession and ostensibly the 
owner, and at his request and to keep the public from 
a knowledge of its existence withhold it from record 
for an indefinite period, renewing it periodically, and 
then receive the benefit of it by placing the last renewal 
upon record to the prejudice of others whom the pos- 
session and ostensible ownership of that very property 
by the mortgagor have induced to confide in him. The 
mortgage which was in controversy in this case wag 
therefore declared void. Upon appeal the Court of 
Appeals affirmed the decree for the reasons assigned by 
the chancellor. So in Hafuer v. Irwin, 1 Ired. 49, 
which grew out of the making of a deed of trust by one 
Dwight to Hafner, to secure certain creditors named 
thereon, it was said, ‘‘ There was evidence tending to 
show that it was a condition of this instrument, and as 
understood between the parties thereto, that it should 
not be registered nor put in use, but kept a secret from 
the world until after the 20th of February ensuing the 
date. There was also evidence tending to show that it 
was a further part of the agreement between the parties 
that the transaction should be kept secret, at all events 
until the debtor should escape beyond the reach of the 
process of his creditors. We need not and cannot lay 
down as arule of law that those who take securities 
from a debtor about to abscond must apprise creditors 
of hisintention to place himself beyond their reach 
under penalty of forfeiting such securities, but we feel 
ourselves justified in holding that when secrecy is part 
of the consideration of such securities, the securities 
are contaminated thereby, and ought not to be re- 
garded as given bona fide.” In Hildeburn v. Brown, 
17 B. Monr. 779, where a mortgage was executed by one 
Sherwood to the plaintiffs, which they withheld from 
record, the court said: ‘*The petition of appellants 
avows that the arrangements between their agents and 
Sherwood was to withhold the mortgage from registra- 
tion forthe purpose of sustaining the latter in busi- 
ness, and not to record the same unless there was dan- 
ger of. Sherwood’s failure. The effect of this arrange- 
ment, though it may not have originated in any actual 
fraudulent or evil purpose, was to secrete from the pub- 
lic eye the true condition of the debtor, and thereby 
enable him under the semblance of being the owner of 
uniucumbercd real estate to deceive and mislead other 
persons by inducing them, upon the faith of his sup- 
posed unembarrassed condition, to give him credit 
which would otherwise have been withheld. Such con- 
trivances or acts, though not designed to perpetratean 
actual fraud upon other persons have an inevitable 
tendency that way, and are obviously opposed to the 
general policy of the law requiring the public registra- 
tion of all liens and incumbrances upon property per- 
mitted to be retained and claimed by debtors. If not 
directly within that class of acts which the law denom- 
inates constructive frauds, it approximates so nearly 
to it that the party avowing himself a participant in 
such transaction ought not to receive the countenance 
or aid of the chancellor in enforcing any lien or claim 
growing out of it as against a third person.’’ The case 
of Neslin v. Wells, decided by this court at the present 
term, arose in the territory of Utah, where the law 
permitted, but did not require the registration of mort- 
gages, but where there was a general custom to record 
such instruments. WNeslin, the vendor of land, took 
from Smith, his vendee, a mortgage to secure a part of 
the purchase-money, but did not file it for record until 
after a subsequent mortgage, executed by the vendee 
on the same land to one Kerr had been filed for record, 
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Kerr having no notice, actual or constructive, of the 
prior mortgage to Neslin. It was held that *‘ under the 
circumstances of the case there arose a duty on the 
of Neslin, the vendor, to record his purchase- 
money mortgage toward all who might become sub- 
sequent purchasers for value in good faith, a breach of 
which in respect to Kerr, the subsequent mortgagee, 
without notice, constituted such negligence and laches 
as in equity requires that the loss which in consequence 
thereof must fall on one of the two, shall be borne by 
him by whose fault it was occasioned.’ See also, 
Worseley v. DeMattos, 1 Burr. 467, and Tarback v. 
Marbury, 2 Vern. 510. Decree of U. S. Cire. Ct., Iowa, 
affirmed. Blennerhassett v. Sherman. Opinion by 
Woods, J. 
[Decided May 1, 1882.] 

PATENT— INVALID FOR WANT OF NOVELTY.— A 
patent which covered only the process of cooking meat 
by boiling, and while it is still warm pressing it com- 
pactly in cases, and sealing it up air-tight, and which 
would not be infringed if any other process of cooking 
the meat except boiling was adopted. Held, invalid 
for want of novelty. A change in the mode of cook- 
ing the meat from broiling, roasting or steaming to 
boiling, all the other parts of the process remaining 
unchanged, cannot be called invention, and entitle the 
party who suggests the change to a patent for the pro- 
cess. ‘ All improvement is not invention, and entitled 
to protection as such. Thus to entitle it, it must be 
the product of some exercise of the inventive faculties, 
and it must involve something more than what is ob- 
vious to persons skilled in theart.’”’ Pearce v. Mulford, 
102 U. S. 112. See also, Rubber-Tip Pencil Co. v, 
Howard, 20 Wall. 498; Hotchkiss v. Greenwood, 11 
How. 248; Stimpson v. Woodman, 10 Wall. 117. De- 
cree of U. S. Circ. Ct., N. D. Illinois, affirmed. Wilson 
Packing Co. v. Chicago Packing & Provision Co. Opin- 
ion by Woods, J. 

[Decided May 8, 1882.] 


REMOVAL OF CAUSE—SUITS AGAINST REVENUE 
OFFICERS.— (1) Section 643 of the U. S. Revised Stat- 
utes, providing for removal] from State Courts of civil 
suits against revenue officers is not superseded by the 
act of March 3, 1875. ‘If by any reasonable construc- 
tion the two statutes can stand together, they must so 
stand. If harmony is impossible, and only in that 
event, the former law is repealed in part or wholly 
as the case may be.” Stato v. Stoll, 17 Wall. 431. 
Judgment of U. S. Cire. Ct., E. D. Virginia, affirmed. 
Venable v. Richards. Opinion by Harlan, J. 

[Decided May 8, 1882.] 
—__>____—_ 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

CoNFLICT OF LAW—FEDERAL COURT MAY NOT EN- 
JOIN SUIT IN STATE COURT.—The Circuit Court has no 
authority to control the proceedings of a State court, 
or to stay the prosecution of a suit therein, by injunc- 
tion or otherwise; this power can only be allowed to 
a tribunal of general jurisdiction under the same 
government. City Bank v. Skelton, 2 Blatchf. 142, 
U. 8. Cire. Ct., Connecticut, March 7, 1882. Harrison 
Wire Co. v. Wheeler. Opinion by Shipman, D. J. 


CONSTITUTIONAL LAW—PROVISION AS TO CREDIT BY 
ONE STATE TO PUBLIC ACTS OF ANOTHER—DOES NOT 
INCLUDE DECISIONS OF STATE COURT AS TO ITS STA- 
TUTE.—The provision of the Federal Constitution that 
“full faith and credit shall be given in each State to 
the public acts, records, and judicial proceedings of 
every other State,’ only relates to the validity and 
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effect of the judgments rendered in one State when 
proved in another. The duty of the courts of one 
State to follow the decisions of another, upon ques- 
tions arising upon the construction of the statutes of 
the latter, isa duty resting upon comity, and is not 
imposed by the Federal Constitution. Where two cor- 
porations, organized under the laws of Illinois, exe- 
cuted a contract to be performed in that State, which, 
according to the decisions of the Supreme Court of that 
State, they had no power to make, and which, accord- 
ing to said decisions, was void, and one of the contract- 
ing parties brought suit in a court of the State of 
Missouri, the Supreme Court of which had previously, 
in a suit between the same parties, held the contract 
valid, held, that the cause could not be removed to 
this court because of said failure of the Supreme Court 
of Missouri to follow the decisions of the Supreme 
Court of Illinois, the case not resting on a Federal law. 
U. 8. Cire. Ct., E. D. Missouri, April 10, 1882. Wig- 
gins’ Ferry Co. v. Chicago & Alton Railroad Co. Opin- 
ion by McCrary, C. J. 

CONTRACT—ACCEPTANCE OF PROPOSITION TO BIND 
MUST BE UNQUALIFIED.—The acceptance of a proposi- 
tion must be comprehensive, unqualified and uncondi- 
tional to make a binding contract. The proposition 
must also be accepted within a reasonable time. <A 
person who has once accepted a proposition with modi- 
fications, which are declined by the other party, can- 
not afterward accept unconditionally, and hold the 
other party to his original offer. Hence, where A. of- 
fered to sell B. a lot of standing timber upon certain 
terms, ‘‘if it can be arranged to make a finish of it 
now,” and B. accepted, but with material qualifica- 
tions, and A. made no answer, but proceeded to nego- 
tiate with other parties, and after the lapse of a fort- 
night B. accepted unconditionally, it was held that B. 
could not maintain a bill for specific performance of 
A.’s original proposition. Hyde v. Wrench, 3 Beav. 
384; Fox v. Turner, 1 Bradw. 153; U.S. Circ. Ct., E. 
D. Michigan, February 20, 1882. Ortman v. Weaver, 
Opinion by Brown, D. J. 


NEGLIGENCE — PRESUMED FROM EXPLOSION OF 
BOILER.—Negligence may be inferred from the fact of 
the explosion of a boiler, whether there be any rela- 
tion between the owner of the boiler and the party in- 
jured or not. The presumption originates from the 
nature of the act, and not from the nature of the re- 
lations between the parties. Where an accident hap- 
pens, as in the bursting of a boiler, in the absence of 
explanatory circumstances, negligence will be pre- 
sumed, and the burden is cast upon the owner to dis- 
prove it. In Scott v. London & St. C. Dock Co., 3 
Hurl. & C. 596, plaintiff, as he was passing by a ware- 
house of defendant, was injured by bags of sugar 
falling from a crane by which they were lowered to 
the ground. The court said there must be reasonable 
evidence of negligence; but where the thing is shown 
to beunder the management of the defendant or his 
servants, and the accident is such as, in the ordinary 
course of things, does not happen if those who have 
the management use proper care, it affords reasonable 
evidence, in the absence of explanation by the de- 
fendant, that the accident arose from want of care. 
This case is cited, with approbation, in Transportation 
Co. v. Downer, 11 Wall. 129. In Mullen v. St. John, 
57 N. Y. 567, plaintiff, who was upon a street sidewalk, 
was injured by the fall of an unoccupied building 
owned by defendant; and it was held, that from the 
happening of such an accident, in the absence of ex. 
planatory circumstances, negligence should be pre- 
sumed and the burden cast upon the owner to disprove 
it. U. S. Cire. Ct.,8. D. New York, March 9, 1882. 
Rose v. Stephens & Condit Transportation Co. Opinion 
by Wallace, D. J. 
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TRADE-MARK—IN NAME OF PERSON.—The right to 
use a trade-mark is one which depends on use. Any 
one has a right to the use of his own name in business, 
but he may be restrained from its use if he uses it in 
such a way as to appropriate the good-will of a busi- 
ness already established by others of that name; nor 
can be, by the use of his own name, appropriate the 
reputation of another by fraud, either actual or con- 
structive. Any one who rightfully uses a name of es- 
tablished reputation as part of a trade-mark in a par- 
ticular business may enjoin its interfering use by 
others. See Croft v. Day, 7 Beav. 84; Metzler v. 
Wood, L. R., 8 Ch. D. 606; Fallwood vy. Fallwood, L. 
R. 9 Ch. D. 176; Levy v. Walker, L. R., 10 Ch. D. 456; 
Massam v. Thorley, L. R., 14 Ch. D. 748: McLean v. 
Fleming, 96 U. S. 245; Devlin v. Devlin, 69 N. Y. 212; 
Filkins v. Blackman, 18 Blatchf. 440; Stonebraker v. 
Stonebraker, 33 Md. 252; Shaver v. Shaver, 54 lowa, 
208; 8S. C., 6 N. W. Rep. 188; Churton v. Douglass, 
Johns. (Eng.) 174. U.S. Cire. Ct. Massachusetts, April 
22, 1882. William Rogers Manufacturing Co. v. Rogers 
& Spurr Manufacturing Co. Opinion by Lowell, C. J. 


~~ 


MICHIGAN SUPREME COURT ABSTRACT. 
APRIL, 1882. 

BOUNDARIES—CONVEYANCE BOUNDED ON WATERS 
OF LAKE RENDERSGRANTEE RIPARIAN OWNER.—II. 
owning certain premises adjoining a lake bay platted 
a portion. According to this plat astrip of land two 
rods wide, lying between the plat and the bay, was re- 
served. H. conveyed to complainant a lot in this plat, 


the lot extending to the line of the reserved land. 
Thereafter H. conveyed to complainant land between 


the lot and the bay, describing it as ‘“‘somuch of a re- 
served strip as lies in the rear and adjoining” the tot 
mentioned “to extend no further into the bay than 
six rods from the rear line of said lot,” ete. This was 
subject to a right of way two rods wide across the 
lot. Held, that riparian rights were by the latter con- 
veyance conveyed to complainant, and that H. was 
not entitled to extend improvements in the waters of 
the bay in front of the lot conveyed, and the court 
would protect such riparian rights. The general rule 
is that where lands are conveyed, bounded by a water- 
course, the grantee holds to the thread of the river, 
even although such was not the grantor’s intention; 
and a reservation of a right of way, in a grant of land 
so bounded, upon the bank of the stream, will not 
limit the grantee’s riparian rights. Angell, Water- 
courses, § 17. In Watson v. Peters, 26 Mich. 517, Cooley, 
J., said: “The owner of city lots bounded on 
navigable streams, like the owner of any other lands 
thus bounded, may limit his conveyance thereof within 
specific limits, if he shall so choose, but when he con- 
veys with the water as a boundary, it will never be 
presumed that he reserves to himself proprietary 
rights in front of the land conveyed, which he may 
grant to others for private occupation, or so occupy 
himself as to cut off his grantee from the privileges 
and conveniences which appertain to the shore of 
navigable water. Such privileges and conveniences 
constitute a part, and in many cases the principal part, 
of the value of the grant; and it is precisely in these 
cases of city lots that they are of most value, and gen- 
erally constitute the chief inducement to the purchase, 
and the chief or a least a very important element, in 
determining the price. These cases therefore of all 
others, are those in which the reason of the rule which 
infers an intent to convey the land under the water, 
is most apparent and forcible. And the rule itself is 
too valuable, and ‘too important, to be varied by so 
immaterial a circumstance as that the boundary on 








the water is defined by a line, instead of by making 
use of words which to the common understanding 
would convey the same meaning. And what we have 
said of navigable waters is equally applicable to all 
natural water-courses.”’ This was a case where the 
defendant was in possession, claiming title, and by the 
plat the westerly line of the blocks on the plat was 
drawn along the shore line of the river. And it was 
said that this did not distinctly indicate an intent on 
the part of the proprietor to make the case exceptional 
or to reserve to themselves any rights in front of the 
water lots marked on it. In Bay City Gaslight Co. y. 
Industrial Works, 28 Mich. 183, Campbell, J., declared 
it to be the settled law of this State, “that any use of 
lands under rivers, which is compatible with the full 
enjoyment of the public easement, belongs with the 
upland, to which it was orginally appurtenant, unless 
sold or granted separately so as to sever it.’’ In this 
State, whatever the law may be elsewhere, these same 
principles have been applied to lands fronting upon 
the lakes. Rice v. Ruddeman, 10 Mich. 139; Pere 
Marquette Boom Co. v. Adams, 44 Mich. 404. Rich- 
ardson vy. Prentiss. Opinion by Marston, J. 


DAMAGES—WHEN LOSS OF PROFITS NOT ALLOWED 
As.—K. agreed with E. to construct two boilers for E., 
and furnish the materials and to have the same ‘“‘com- 
pleted and all connected with the mill" of E. before 
March 15. The boilers were not completed until April 
28. The purpose for which the boilers were to be used 
was known to K. In an action for the price of the 
boilers, held, that E. could not recoup as damages 
for the failure to complete the work in time the 
profits he would have made from his business between 
March l5 and April 28, if the boilers had been com- 
pleted as agreed. There are undoubtedly many cases 
where upon the breach of a contract the injured party 
is entitled to recover as damages the profits he would 
have made, had the contract not been broken. Where 
a party is to perform labor, from which a profit would 
arise as the direct result of the work done at the con- 
tract price, such profits may be recovered. Burrell v. 
New York, etc., Salt Co. 14 Mich. 39. Or where a 
party is to furnish and deliver material under a con- 
tract and is prevented, as in Masterton v. Mayor of 
Brooklyn, 7 Hill. 62. The principles recognized in 
this class of cases are well established and have been 
applied in a great variety of cases. So in cases of tort 
the loss of profits may be allowed. Allison v. Chan- 
dler, 11 Mich. 558; White v. Moseley, 8 Pick. 356. There 
is however another class of cases, within which this 
comes, where the authorities differ, as to the right of 
the injured party to recover such profits as are claimed 
in this case. Perhaps the case most relied on, and 
upon which the others allowing such a recovery mainly 
rest, is Hadley v. Baxendale, 9 Exch. 341. In that 
case the court held, the loss of profits while the mill 
was kept idle could uot be recovered, because it did 
not appear the carrier knew that the want of the shaft 
was the only thing which was keeping the mill idle. 
The court also intimated that a different rule might 
have prevailed had the facts been fully known to the 
carrier. Of course no such question was before the 
court in that case, and intimations given upon facts 
that may perhaps appear in some future case, are not 
usually relied upon. The profits to be recovered must 
not be conjectural or speculative in their nature, or 
depend upon the chances of business or other con- 
tingencies, and must have some reference to the na- 
ture of the contract and breach complained of. A 
rule allowing such profits as damages in a breach of 
such a contract as this would be extremely dangerous 
and should not be adopted in the absence of a clear 
showing that such a result was anticipated by the 
parties. McEwenv. McKinnon. Opinion by Marston, 
C.J. 
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NEGLIGENCE — CONTRIBUTORY NEGLIGENCE — CARE 
REQUIRED OF CHILD—MALE AND FEMALE GOVERNED 
BY SAME RULE.—(1) In an action for the death of a 
girl thirteen years old who was run over and killed by 
a railread train, the court instructed the jury that the 
law did not require the same degree of care of a child 
as of an adult person. Held, correct. Railway Co. v. 
Bohn, 27 Mich. 503. (2) lt also instructed the jury 
that the law did not require the same degree of pru- 
dence in &@ Woman as in a man. Held, error. No 
doubt the difference in sex has much to do with the 
application of legal principles in many cases. Police 
regulations with the utmost propriety sometimes make 
distinctions between menu and women, in the conduct 
required of them under the same circumstances, and 
the unwritten law is in some particulars more indulg- 
ent to the one sex thanthe other. Wordsand conduct 
which in the presence of men might be condemned for 
bad taste only, in the presence of women may be pun- 
ishable as criminal indecency, and a crime of violence 
committed upon the one would be condemned less 
severely by public opinion and punished less severely 
by the law than the same crime committed upon the 
other. And no doubt also the law ought under all 
circumstances where they become important, to make 
allowances for any differences existing by nature be- 
tween men and women, and also for any that grow 
out of their different occupations, modes of life, edu- 
cation and experience. A woman, for example, driv- 
ing a horse on a highway may be presumed somewhat 
wanting in the “‘amount of knowledge, skill, dexter- 
ity, steadiness of nerve or coolness of judgment—in 
short, the same degree of competency *’ which we may 
presume in a man; and the person meeting her under 
circumstances threatening collision should govern his 
own conduct with some regard to her probable de- 
ficiencies. Daniels v. Clegg, 28 Mich. 33, 42. In Snow 
v. Provincetown, 120 Mass. 580, a question of contribu- 
tory negligence was made against a young woman 
who, in attempting to pass a cart in a public way, 
which had commenced backing toward her, accident- 
ally fell over an erabankment and was injured. The 
following instruction by the trial judge to indicate 
the degree of care required of the plaintiff, was held 
unexceptionable: ‘Care implies attention and cau- 
tion, and ordinary care is such a degree of attention 
and caution as a person of ordinary prudence of the 
plaintiffs sex and age would commonly and might 
reasonably be expected to exercise under like circum- 
stances.”” This no doubt is true. But while the au- 
thorities permit all the circumstances to be taken into 
the account, age and sex among the rest, in determin- 
ing the degree of care to be reasonably required or 
looked for, no case, so far as we know, has ever laid it 
down as a rule of law that less care is required of a 
woman than of a man. Sex is no excuse for negli- 
gence. Fox v. Glastenbury, 29 Conn. 204. In many 
circumstances woman is more cautious than man. No 
person of any ageor sex is chargeable with legal fault 
who, when placed in a position of peri!, does the best 
that can be done under the circumstances. Voak v. 
Nor. Cent. R. Co.,75 N. Y. 320. Even this statement 
indicates a more rigid rule than the law will justify, 
for the legal requirement is only the observance of 
ordinary care; and while in laying down rules that are 
of general application, it is no doubt better to employ 
general terms, lest they be supposed applicable to par- 
ticular classes only. Tucker v. Henniker, 41 N. H. 317. 
Yet when the actor is a woman, an instruction that 
she is bound to observe the conduct of a woman of 
common and ordinary prudence, cannot be held 
legally erroneous because of being thus special. 
Bloomington v. Perdue, 99 Il]. 329. Women may enter 
upon and follow any of the «ccupations of life; they 
may be surgeons if they will, but they cannot as such 








claim any privilege of exemption from the care and 
caution required of men. A woman may be engineer 
of a locomotive if she can obtain the employment, but 
the law will expect and require of her the same dili- 
gence to avoid mischief to others which men must ob- 
serve. The rule of prudent regard for the rights of 
others knows nothing of sex. Neither can sex excuse 
any one for the want of ordinary care when exposing 
one’s self to kuown and obvious perils. Michigan Cen- 
tral Railroad Co. v. Hasseneyer. Opinion by Cooley, J. 


———_>_____—_——. 


CORRESPONDENCE. 


THE DYNAMITE QUESTION. 
Editor of the Albany Law Journal: 


The able judge who decided the case of Foley v. Chi- 
cago, etc., R.Co., probably did what five out of ten 
judges would have done under a similar state of facts. 
The law of negligence, difficult enough to understand, 
is still more difficult toapply, though negligence-liti- 
gation itself with its consequent judicial dicta, is plenty 
everywhere in the country. On page 64 of the current 
volume of the JOURNAL you quote considerably from 
the opinion given in the case forming the caption ot this 
communication. That circumstance leads me now to 
ask some indulgence ferthe purpose of commenting 
upon the opinion. 

The use of the fourteenth word (proper) in the Jour- 
NAL quotation,appears somewhat to beg the question at 
issue. Is it nota debatable point whether any request 
to move dynamite, well Known to be exceedingly dan- 
gerous even in a stationary condition, can ever enroll 
itself among the “‘ proprieties”’ of business life in the 
sense which a request to move some absolutely harm- 
less substance would and might? If the unfortunate 
adjective is eliminated, then the opinion reads as fol- 
lows: 

‘* Whether the defendant in complying with a request 
from another railroad company to run for it a short 
distance one of its cars, to be loaded with an article 
which was safe when properly handled, but exceedingly 
dangerous when carelessly handled, was bound to as- 
sume that negligence on the part of those handling 
would occur, and bound to take measures for the pro- 
tection of its servants on that assumption?” 

The portion of the charge in which the judge answers 
this question negatively looks sound, but contains in it- 
self an assumption, viz.. That dynamite is necessarily 
safe when properly handled. In scientific circles the 
proper handling of dynamite is a matter still unsettled. 
Chemistry indeed shows much and various spontaneous 
action which develops force of terrific moment. If 
dynamite be safe under proper handling, so far as this 
is now understood, and an explosion nevertheless oc- 
curs inthe process of such handling, is one not obliged 
to also admit an absurdity to the effect that dynamite 
may explode when it is properly han‘led? 1 suppose 
the proof in the case met plaintiff's effort to demon- 
strate negligence on the defendant's part, by showing 
the dynamite in question to have been ‘ properly ” 
handled. Yetin the face of this, the explosion that 
sends a soul to eternity does ensue. That sad event of 
course established what looked upon its face clearly 
like a cause of actionin plaintiff's behalf. Unless in- 
deed it bea fact, as the judge’s opinion unmistakably 
implies, that the proper handling of the dynamite being 
conceded, an explosion is precluded and no recovery 
for injury can be had, even when the explosion at last 
takes place. Is it not less absurd to conclude that 
dynamite is unsafe under any process of handling, and 
that the degrees of its unsafeness vary with circum- 
stunces nol absolutely dependent upon the degrees of 
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care taken in the handling—finally that all handling of 
dynamite is dangerous per se? 

The Michigan judge asks whether “defendant was 
bound to assume that negligence on the part of those 
handling would occur, and boundjto take measures for 
the protection of its servants in that assumption?” 
Under all the circumstances and under the singular 
logic of the facts in the case, one is naturally con- 
strained to hold according tothe general rule of law 
that the defendant is bound to take measures for the 
protection of its servants varying with and proportion- 
ate to the risk involved; and bound to do this act, not 
necessarily under any assumption that negligence 
would occur in a given case, nor necessarily upon any 
other single and specific assumption whatsoever, nor 
alone on the super-important score of humanity, but 
because dynamite in general is a substance which might 
and here did explode in the very face of seemingly 
proper handling. The next question put by the judge 
is: ** What measure of protection could the defendant 
take short of absolute refusal to move the car at all?”’ 
The answer to this apparent conundrum is simple 
enough. Defendant might comply on condition that 
the company for which the car was to be moved should 
either assume all the extraordinary risks of the act, or 
guarantee indemnity for the probable (this word is 
used advisedly) casualties among the persons in defend- 
ant’s employ liable to be hurt during the transaction. 
That is all, and since human life is at stake, not by any 
means toomuch. But no precaution at all was taken, 
and the poor switchman is dead. The learned judge 
adds: ‘*The switchman knew what was to be loaded, 
and had a general knowledge of its qualities; but more 
particular and specific information to him would have 
been entirely without value.”” Well, the switchman 
is dead now, as just before remarked, though surely 
when he was alive he didn’t know with any adequate 
degree of exactness what were the calibre and charac- 
ter of his chances of surviving duty in connection with 
dynamite. If one assumes he did, does it appear that 
he was given to understand such hazardous duty by 
him was entirely optional, and would be compensated 
if done by additional pecuniary consideration? Here 
comes pat the question: Can one reasonably claim that 
a switchman’s ordinary course of employment is in rela- 
tion to cars full of dynamite? This class of freight is 
notoriously exceptional, abnormally dangerous, and 
forms a pitiably small percentage in the sum total of 
railroad business. It ison this account I think that 
“more specific information” to the switchman would 
not absolutely and necessarily ‘“‘have been entirely 
without value,”’ the learned judge to the contrary nuot- 
withstanding. Such information might at least have 
given the switchman an opportunity to decide whether 
he preferred a chance to die and harvest a bill of costs 
for his administrators, or live and get work elsewhere. 
If the judge tells us, as he does, that the switchman was 
not to handle the nitro-glycerine, and that the unpro- 
tected railroad functionary could exercise no control 
over the action of those who were to handle it, this 
poor fellow’s position becomes very unfortunate, and 
ought to exercise the decency of his employer so far at 
least as to regard a little the life of his servant, when 
it was clearly in that employer’s power to control the 
action of the company whose car carried the explosive 
which took that servant’s life; or as just now remarked, 
leave the servant the alternative of changing his place 
and surviving. Now if mistake there be, and I think 
mistake there is, about the learned Michigan judge’s 
precedent concerning negligence, it is hid just here, 
that the situation in which dynamite played so fatal a 
part to the poor switchman in the case, was measured 
by the doctrine pertaining to ordinary casualties grow- 
ing out of the usual course of traffic in ordinary 


freight. Respectfully, 
JacoB SPAHN. 





CoDE OF CRIMINAL PROCEDURE. 


Editor of the Albany Law Journal: 


I see that several sections of the Code of Criminal 
Procedure have been amended, among others section 
527. The amendment consists in allowing the notice of 
appeal to act as a stay where the punishment is death, 
This section refers to the appeal taken from the Trial 
Court to the Supreme Court. Section 528 refers to the 
stay to be obtained on an appeal to the Court of Ap- 
peals. No amendment was made to the latter section. 
Now, ina case where the penalty is death, and the con- 
viction is affirmed and an appeal taken to the Court of 
Appeals, does the former practice to obtain a stay still] 
prevail, or does the notice of appeal act as a stay? 

Again, to section 527 has been added a clause that the 
Appellate Court may grant a new trial when justice, 
etc., requires it. As this section, previous to the 
amendment, referred to appeals taken to the Supreme 
Court, will this last amendment apply to the Court of 
Appeals? 

Aun answer through your columns will oblige 

OLD SUBSCRIBER. 

July 25, 1882. 

—————— ———————— 


NEW BOOKS AND NEW EDITIONS. 


RAPALJE’S CASE ANNOTATIONS. 


Case Annotations, New York Decisions. Rapalje’s Annota- 
tion Pad, No. 1, or New York Case Annotator, embrac- 
ing more than fourteen thousand cases contained in 
over five hundred volumes of reports. By Stewart 
Rapalje. F.D. Linn & Co., Jersey City, N. J. 


HIS is a novel and very ingenious invention. The 
annotations give the volume and page of the prin- 
cipal report, and state when and where the case has 
been affirmed, approved, reversed, overruled, modified, 
criticised, reconciled, distinguished, followed or 
doubted, etc. The annotations are printed in double 
columns on one side of the leaf only, with spaces so 
that they can be cut out and pasted in their appropri- 
ate places in the reports. This is an extremely useful 
and labor-saving device. Many lawyers are in the 
habit of writing up their reports in this manner, but 
that is a great labor. The present invention will in- 
duce every methodical lawyer to adopt such an ex- 
cellent assistance in his practice. Aside from the 
peculiar convenience of the device, it furnishes, we 
think, by far the most thorough and complete state- 
ment of case criticisms that has been made. The 
** pad”? may also be preserved in its book form, and 
continued by the lawyer as new criticisms appear. 


UNITED STATES DIGEST. 


The annual digest for 1881 is out very promptly, and 
forms a handsome volume of 937 pages. Under the 
editorial charge of Mr. Williams this series shows a 
marked improvement in classification and expression. 
Enormous as is the bulk of law compressed in these 
pages, under the editor’s well-considered system there 
is no difficulty in speedily finding the decisions on any 
given point. We have long found this series absolutely 
indispensable to us in practice and in editorial work, 
and we should suppose no practitioner could safely do 
withoutfit. Little, Brown & Co., Boston, publishers. 


IX Jacon’s-F1isHER’s DIGEstT. 


This volume completes this important undertaking 
so thoroughly carried out. The volume contains the 
titles Waste-Writ, and a table of cases and an index. 
Published bv George S. Diossy, New York. 
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CURRENT TOPICS. 
UGGESTIONS about the next annual meeting of 
the New York State Bar Association, at Albany, 
September 19, are invited to be sent to any one of 
the committee of arrangements, who are: Elliott F. 
Shepard, Elbridge T. Gerry, New York; Leslie W. 
Russell, Albany; John F. Seymour, Utica; Jas. L. 
Angle, Martin W. Cooke, Rochester. Hon. Benja- 
min Harris Brewster, attorney-general of the United 
States, is to deliver the annual oration. Essays are 
to be delivered by Francis M. Burdick, Utica; Ains- 
ley Wilcox, John G, Milburn, Jas. F. Gluck, Buffalo ; 
James B. Perkins, Theodore Bacon, Rochester; 
William Barnes, Albany; Edward B. Merrill, Rich- 
mond, Four of the nine justices of the U. 8. Su- 
preme Court have acgepted invitations to be pres- 
ent. The district committees on admission are 
requested to see that all reputable members of the 
profession of three years’ standing are made mem- 
bers of the association. 

The care which the law exercises for the moral 
and physical safety of human beings, young and 
adult, is illustrated in two recent cases in the city 
of New York. Mr. Gerry has been investigating a 
juvenile opera company, and on his complaint the 
mayor has prohibited about half the troupe from 
singing and acting, on the ground that they are too 
young and delicate in health. Then on the other 
hand the mayor is trying to find out if he has au- 
thority to prohibit the proposed ‘‘ soft glove” spar- 
ring contest between Messrs. Sullivan and Wilson. 
The question is, is it a prize-fight or a fight with fists ? 
One would suppose that a fist is still a fist, although 
gloved, just as a foot is a foot in an India-rubber 
overshoe. No doubt these gentry could kick pretty 
hard in overshoes, and Mr. Sullivan has demon- 
strated the anesthetic power of his fists in gloves, 
when administered in allopathic doses. The au- 
thorities have decided that the proposed contest is 
unlawful. 


It seems that Baron Huddleston has gone back on 
his promise to let the sculptor, Be/t, make busts in 
the presence of the jury, in his libel suit against 
Vanity Fair. At Carnarvon, in an action for per- 
sonal injuries against a railway company, the plaint- 
iff's counsel asked him to allow the plaintiff to walk 
across the court before the jury, with a view to con- 
vince them that his lameness was not assumed. The 
learned judge declined to allow this test, and said 
‘‘tRat ever since he had been reported to have said, 
during the hearing of the case of Belt v. Lawes, that 
he should allow the plaintiff to make a bust of him 
(Baron Huddleston), in court, he had been pest- 
ered to allow all kinds of tests to be gone through 
in court before the jury; and he wished it to be 
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known that the press had entirely misrepresented 
him in this matter, and that he had never indicated 
that he should allow such a course to be taken.” 
We did not understand the learned judge to prom- 
ise to let Belt make a bust of him, but simply to 
make a bust. We guess the learned Baron is quib- 
bling. The difference between this test of skill and 
the offer in the railway case is manifest, for the jury 
could not tell but that the plaintiff then was sham- 
ming lameness, while there could be no question if 
he made a bust. The London Law Times remarks: 
‘*We do not trouble to inquire how far his lordship 
conduced to the impression by what he said or did; 
he repudiates having had the intention which was 
ascribed tohim. That is enough. And this is sat- 
isfactory because the extreme inconvenience of any 
such precedent has been brought home to the 
learned judge by many applications which have 
since been made for a like purpose and peremptorily 
refused.” (By the way, our contemporary’s use of 
‘‘trouble ” is entirely unwarrantable. No ‘‘ Ameri- 
can” would be guilty of such a solecism, ‘‘Trou- 
ble,” in the sense of ‘‘ trouble ourselves,” or ‘‘ take 
the trouble,” is barbarous. ) 


At the Greenwich (England) police court there 
was a recent complaint against a church warden for 
‘brawling in church.” The vicar was proceeding 
to administer the communion, when the defendant 
interfered, protesting against the service as illegal 
because there were not three celebrants. There 
were two men and three women present, but the 
ladies, although regular communicants, he had 
learned, were not going to partake. The defendant 
‘‘brawled” to such purpose that he prevented the 
service. ‘‘The magistrate, in giving his decision, 
said he could not agree that there was no real ser- 
vice going on at this time, because he thought that 
after the prayer for the Church Militant the vicar 
might fairly assume that those who remained were 
communicants. He did not think it a part of Mr. 
Walker’s duty to do more than that. It seemed to 
him shocking that at so very solemn a time such in- 
terference should have taken place, though he did 
not doubt that Mr. Sander? acted conscientiously. 
He very much mistook what was his duty, and 
would be fined forty shillings.” Those English 
have a world of trouble with their ecclesiastical 
forms —tempests enough to blow the little teapot 
of an island sky-high. Our Lord would hardly 
have passed muster as a churchman there, for He 
said: ‘* Where éwo or three are gathered together 
in my name. there am I in the midst of them.” 


Our inquiry last week for ‘‘Norwood” was a 
mistake. It is ‘‘Nmrop” that we want to hunt 
us up. 


From the New Jersey Law Journal we get news 
of acurious question curiously decided — Summer- 
bell v. Summerbell—an action of divorce on the 
ground of the wife’s adultery. On the trial written 





122 


THE ALBANY LAW JOURNAL. 





confessions by the wife to the husband were ad- 
mitted in evidence, under objection that they were 
confidential and privileged. The bill was dismissed 
on the ground that confessions alone would not 
suffice, and there was no sufficient corroboration. 
This was affirmed by the Court of Errors and Ap- 
peals, by a tie vote, three justices and two judges 
voting on each side, and three justices and two 
judges being absent. We are not imformed whether 
any of the absentees were ‘‘ paired.” 





In the earlier days of this journal we amused our- 
selves by reviewing the absurd misrepresentations 
which have been made of law and lawyers in litera- 
ture. Perhaps it is too much to include a newspa- 
per in the term, “literature,” but when a newspaper 
assumes superior correctness, not only by its name 
but by its conduct, we are entitled to look for some- 
thing a little above the ordinary in its representa- 
tions of this subject. Yet in a recent number of 
London Truth we find a story not a whit behind the 
average newspaper in legal absurdity. A lawyer is 
called on by an utter stranger to draw his will, and 
is offered the executorship and a legacy of £500 for 
his trouble. This is in strict confidence and secresy, 
because the testator proposes to cut off his family and 
substitute his valet as beneficiary! The lawyer com- 
plies without any inquiries, and it does not even appear 
that any extra precautions in the execution are taken 
on account of the benefit which he isto take under the 
will! After this he gives the testator his check for 
£200 asaloan! Of course the testator is the valet 
in disguise. Of course, too, the affair comes out all 
right, but it is on account of the superior shrewd- 
ness of the lawyer’s clerk. So much for Mr. La- 
bouchere, the editor who writes ‘‘I” instead of 
‘*we,” and assumes always to tell the ‘‘truth.” 


A recent prosecution in England of the Free- 
thinker, for blasphemy, has excited general censure. 
The London Law Times says, and we think quite 
correctly, that such prosecutions ‘‘are at the pres- 
ent day ill-advised and out of place, and their util- 
ity in suppressing the obnoxious literature doubt- 
ful.” Such prosecutions have been very rare within 
acentury. In 1763 Annett was convicted of libel 
in publishing that Moses was an impostor; in 1797 
Williams was convicted for publishing Paine’s “ Age 
of Reason;” Hone was unsuccessfully prosecuted 
for a parody on the Prayer Book, etc.; and in 1820 
Carlile was convicted of a similar offense. Prose- 
cutions for blasphemous and obscene publications 
generally result in extensively advertising and sell- 
ing the work in question. Such was the result of 
late in respect to the ‘‘ Decameron” in New Jersey. 
Probably Bennett made money by his incarceration 
for publishing his nasty book; at all events he 
worked his way around the world by the fame of it. 
Some one occasionally sends us a copy of a disgust- 
ingly blasphemous publication. Recently we re- 
ceived one in which Christ was called a tramp. 
Such things are calculated to make reverent men 
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angry, but such men must remember the privilege, 
that every man owns, of being an infidet. They 
should also remember the homely proverb about the 
result of ‘stirring ” certain articles. 


——— ee 


NOTES OF CASES. 


TN First National Bank of Flora v. Burkett, 101 Ml, 
4 391, the defendant shipped hogs, taking a bill 
of lading, got a discount of his draft on the con. 
signee, with the bill of lading as collateral security, 
and afterward and before the presentation of the 
draft collected pay for the hogs from the consignee, 
The lender recovered judgment against him on an 
allegation of fraud, and he was imprisoned under 
it. Jield, that ‘‘ malice” was the ‘‘ gist of the ac- 
tion,” within the meaning of the statute of civil 
imprisonment. Walker, J., quoted the definition of 
**malice” given by Parke, J., in Mitchell v. Jenkins, 
5 B. & A. 594, namely, that it ‘is not to be consid- 
ered in the sense of spite or hatred against an indi- 
vidual, but of malus animus, and as denoting that 
the party is actuated by improper and indirect mo- 
tives;” and also another: ‘‘A formed design of 
doing mischief to another,” ‘‘a wicked intention to 
do an injury to another;” and continued: ‘ Thus 
the forsaking of a husband or wife of the other, 
without sufficient cause, is said to be a malicious 
abandonment. Malicious mischief is the wanton 
or reckless destruction of or injury to property. It 
in some cases implies a wrong inflicted on another 
with an evil intent or purpose, and this is the sense 
in which it is employed in this statute. It requires 
the intentional perpetration of an injury or wrong 
on another. The wrong and intention to commit 
the injury are necessary to deprive the party of the 
right to a discharge from arrest or imprisonment. 
In this case there was an intentional wrong, little if 
any thing short of a criminal act, and it was mali- 
cious in the statutory sense.’ Scott, J., dissented, 
and sodo we. If this decision is law, imprisonment 
for debt, in a case where a man runs in debt with- 
out intending to pay, is the rule in Illinois. This 
is not what the Legislature meant. They did not 
mean to include pecuniary dishonesty in the term 
‘* malice.” 


” 


Here is a caution to ‘‘lightning-rod men.” In 
Ormsby v. Howe, 54 Vt. 182, it was held that a trans- 
feree of a promissory note fraudulently obtained by 
the payee cannot recover on it when ne 1s a general 
purchaser of the payee’s notes and knows his dis- 
honest methods in obtaining them. This was 4 


‘¢wire clothes line” case. Veazey, J., said: ‘‘ We 
think the case discloses that Healey understood 
Preston’s methods; that he knew that Preston de- 
liberately proposed to practice fraud, if necessary, 
to get rid of his wares through the forms of sale, 
and that he became a general purchaser of his 
notes, knowing his fraudulent purpose and the like- 
lihood that such purpose would often have to be 
carried out in order to get the notes. He was not 
only put upon inquiry, but we think upon the fact, 
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found that he bought the notes in bad faith. He 
was not an innocent purchaser, under the rule as 
contended for by the plaintiff. Justice Swayne says 
in Murray v. Lardner, 2 Wall. 121: ‘The rule per- 
haps may be said to resolve itself into a question of 
honesty or dishonesty, for guilty knowledge and 
willful ignorance alike involve the result of bad 
faith.’ ‘To buy notes generally that Healey knew 
would to some extent be likely to be infected with 
fraud, was not an honest act. He practically lent 
himself for a profit to Preston to enable him to 
carry out his fraudulent purpose.” 


In Renick v. Boyd, Pennsylvania Supreme Court, 
Pitts. Leg. Jour., August 2, 1882, it was held that 
replevin for property which has become chattel by 
severance from the realty does not lie, at common 
law, by one out of possession of the realty against 
one in possession under claim of title; and that a 
statute authorizing such actions to recover ‘*tim- 
ber, lumber, coal or other property severed from the 
realty,” does not extend to crops cut from the land. 
On the first point the court cite Brown v. Caldvell, 
10S. & R. 114, a case of slate taken from a quarry, 
and Powell v. Smith, 2 Wright, a case of mill fix- 
tures; also Mather v. Trinity Church, 3 8. & R. 
509; Baker v. Howell, id. 476. On the second 
point they observe: ‘‘It is claimed that growing 
crops come within the designation, ‘other property, 
and therefore that the act includes them also, But 
a very slight consideration of the act shows not 
only that they are not expressly mentioned, but 
that they are not necessarily implied under this 
general description. There are many other forms of 
property besides timber, lumber and coal, which 
constitute part of the realty. Thus slate, marble, 
iron ore, zinc ore, and all other forms of minerals 
and ores in place, building stone and fixtures, and 
machinery of every description, which have been 
permanently affixed to the realty. To all of these 
the expression ‘other property’ in the act may well 
be applied. They are of the same generic charac- 
ter with the other kinds of property expressly men- 
tioned. That is, they are a part of the realty itself, 
and when converted into personalty, it is by an act 
of severance, such as works a conversion of timber, 
lumber and coal, Now growing crops are only 
ephemeral. They are produced not by nature as a 
part of the land, but by the labor of man, com- 
bined with the operations of nature, and are never 
intended to become permanently affixed to the free- 
hold, but to be removed from it at maturity. The 
very purpose of their cultivation is to make them 
personalty. Hence the spirit and meaning of the 
act in no sense requires that they should be consid- 
ered in the same category with such constituent ele- 
ments of the earth as timber, lumber and coal. In 
Allen’s Appeal, 32 P. F. Smith, 302, the words of 
an act giving a preference for wages to persons em- 
ployed ‘in any works, mines, manufactory, or other 
business,’ etc., were construed to apply only to any 
other business, ejvsdem generis. The same rule of 
Construction applicd here would exclude growing 








crops as not being of the same kind or class with 
those expressly named in the act. We consider that 
the purpose of the act was to remedy a different 
kind of evil which existed prior to its passage. 
Formerly, when one in possession cut down stand- 
ing timber, or severed or removed coal, slate, ores 
or minerals from the realty, the only remedy of the 
true owner was by the action for mesne profits, or 
by estrepement or other proceeding to stay waste. 
But these were not adequate, as the tenant in pos- 
session could make way with and convert these arti- 
cles, and being insolvent, a verdict and judgment 
for damages, or a mere preventive order staying 
future acts, furnished no sufficient relief, and we 
apprehend it was the purpose of this act to remedy 
this class of wrongs. ‘These considerations are in- 
applicable however to the case of growing crops. 
They are generally the fruits of the labor of the 
tenant in possession, and it would be a most serious 
innovation upon the existing state of the law, as 
well as a great hardship upon the person in posses- 
sion under claim of title, to subject him to a succes- 
sion of actions for his various crops when harvested, 
and to the necessity of trying complicated and vexa- 
tious questions of title to land, in the determina- 
tion of the ownership of his fruits, vegetables and 
crops.” 


In Wieman v. Mabee, 45 Mich, 484, to prevent a 
town superintendent of schools from licensing an 
applicant to teach, persons interested in the school 
in question represented to the superintendent, in an 
affidavit and a petition, that the applicant was a 
person of bad moral character and unfit to have 
charge of a school. Being sued by him for libel, 
they justified, and showed that he was habitually 
profane and ‘‘went gunning” on Sunday. Held, 
that the justification was made out, and that the 
communication was privileged. On the first point 
the court said: ‘‘If this had been a libel published 
generally, and without reference to any particular 
purpose, it is very probable that its meaning might 
be regarded as covering a kind of conduct different 
from that proved against plaintiff here, and that by 
reason of the difference a justification might not be 
complete that went no further. * * * But 
* * * where the meaning intended to be con- 
veyed, and actually understood, is shown, there can 
be no responsibility incurred forany other. * * * 
We do not think any superintendent would need 
vindication for being dissatisfied with the moral 
character of a teacher who has the faults complained 
of by these parties who opposed the licensing of 
plaintiff. A superintendent who should subject 
young children to such influences would be very 


censurable.” 
——_>—___—_——_— 


POLLOCK’S JURISPRUDENCE AND 
ETHICS.* 


HIS volume of republished essays and lectures, 
written in the new philosophical vein, now the 





* Essays in Jurisprudence and Ethics, by Frederick Pollock, 


M. A., LL. D., late Fellow of Trinity 
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fashion among the jurisprudential writers in Eng- 
land, must prove a welcome addition to the Ameri- 
can law library; for nearly all the topics treated of 
are as distinctly relevant to our social and jurispru- 
dential conditions as they are to those of England. 
The literary style of those essays will serve also to 
remind American lawyers that they may write, and 
write well, technical essays in modern English, and 
that to adhere to the formal phrases of the black- 
letter lawyers, is regarded as no longer essential. 
Undoubtedly most of these essays were written for 
laymen as well as for lawyers, but there seems to be 
no reason why the principles of jurisprudence — 
even if the practice of the adjective law is to be 
exclusively confined to lawyers — should not be dis- 
cussed in a tongue common to all educated persons. 

The first of the essays deals with the ‘‘nature of 
jurisprudence, considered in relation to some recent 
contributions to legal science ’’—the contributions 
in question being ‘‘ Holland’s Elements of Jurispru- 
dence,” ‘‘ Lorimer’s Institutes of Law,” and “ Hall’s 
International Law.” In this essay, our author’s own 
conceptions of the subject are pleasantly interspersed 
with the opinions of the writers named. Jurispru- 
dence, at its simplest phase, is not an easy branch of 
political science, and any consideration of its prov- 
ince presupposes an erudition certainly not com- 
mon. But our author discusses its particular Eng- 
lish relations easily enough, and offers some very 
practical suggestions. He seems to doubt whether 
a course beginning with an extended study of the 


academic conceptions of jurisprudence, or with juris- 
prudence as an abstract science and not applied to 
the institutions of any particular country, is the best 
mode of educating for the bar; but he concedes that 
some general knowledge of abstract jurisprudence 
is an essential preliminary to the study of the par- 


ticular jurisprudence of a given country. Mr. Pol- 
lock intimates that to his mind the Germans in their 
methodical treatises, known as ‘‘ Pandekten,” have 
most nearly arrived at the proper combination of 
abstract and particular jurisprudence. Blackstone’s 
treatise, excellent “ according to his light and time,” 
has undoubtedly been so mutilated by the later Eng- 
lish editions, that even its former value as an histori- 
cal treatise has now disappeared. We agree with 
Mr. Pollock that it is time for an entirely new Insti- 
tutional Treatise, which shall properly apply the 
principles of abstract jurisprudence to the particu- 
lar positive laws of England. Just here we may 
observe that Mr. Pollock in his remarks on Lori- 
mer’s ‘‘Institutes of Law” rejects the latter’s use 
of the term ‘‘ positive law” to indicate the ideal 
law, or that conception of law as it ought to be and 
not as it is, and he affirms the definition of the Aus- 
tinian school. In this essay, our writer reviewing 
Hall’s International Law, pays a well-deserved and 
delicate compliment to the American contributors 
to this yet inexact department of jurisprudence. 
Mr. Pollock’s views are certainly free from any 
scholastic taint, and perhaps err, if at all, on the 
side of extreme liberality; but as this is a good and 
vather unusual fault in essays of this character, we 





cheerfully recommend this one to an attentive perv. 
sal. 

In the second essay, ‘‘ Laws of Nature and Laws 
of Man,” is discussed the fancied analogy between 
‘laws in the strict or positive sense,” and the 
‘‘uniformities in the course of physical events.” 
We confess that we cannot share in the prevalent 
curiosity to discover such an analogy; yet Mr. Pol. 
lock’s easy-going discussion of Professor Huxley's 
late comparison is attractive because of the entire 
freedom from prejudice and dogma. The compari. 
son of things possessing a single characteristic, and 
in all other respects widely dissimilar, is not apt to 
be very profitable. Mr. Pollock, though readily 
abstracting the one point of resemblance between 
laws in the strict sense and laws in a metaphorical 
sense —- we mean uniformity — considers the resem- 
blance which customary laws bear to this attribute 
of the irresistible forces of nature. He _ touches 
also upon the psychology of custom, which is prac- 
tical enough ground for even common lawyers. 

Unquestionably one of the most readable of all 
the essays in the book is that entitled ‘‘ Some De- 
fects of our Commercial Law.” It first points out 
that in England, devoid of a Code, the expense of 
making much of the new law-merchant falls not on 
the State or on the public at large, but on private 
suitors who are compelled to go into court to make 
law for other people. Next, it points out some of 
the anomalies of the development of judiciary law, 
and then the caprices of legal development in Eng- 
land, Finally it criticizes the fragmentary and ill- 
considered acts by which Parliament endeavors to 
mend the anomalies and the caprices of the common 
law. The one remedy for the evils mentioned is 
declared to be codification. This conclusion is very 
forcibly put, and appeals to the intelligence of our 
own bar, for while we do not, as a unit, concede 
that codification by the State will prove a panacea 
for all the evils here surrounding the administration 
of justice, yet few of us really doubt that a great 
Code, and such as no doubt England will ultimately 
arrive at, must prove beneficial to any State. In 
the continental countries of Europe, as Mr. Pollock 
observes, actual codification has accomplished all or 
nearly all that its supporters had hoped to accom- 
plish by it. By way of illustration, he might have 
mentioned, in addition to the European Codes, the 
Revised Statutes of New York, to some extent a 
pure Code, and for that matter, the practice Code, 
both of which have been reforms certainly not alto- 
gether useless to our own public. We notice that 
the temper of this essay is philosophical and de 
lightful; indeed, a very lesson to the supercilious 
folk on both sides of the ‘‘ codification question” — 
a question after all of politics and legislation, as 
well as of jurisprudence. 

In the discussion of ‘‘ Employers’ Liability,” 
some of the leading principles which underlie the 
present legal relations between master and servant 
are stated with a broadness more common to juris 
prudents than to ordinary law-text writers. This 
relation has descended from a condition of society 
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very widely different from that now existing. There- 
fore the present relevancy of such an antiquated re- 
Jation appears at first to be doubtful. Why, we 
may well ask, at this day in America where the mas- 
ter’s power and control over his ‘‘ help” —as the 
modern domestic servant prefers to be styled —is 
practically none, should the master’s liability for his 
servant’s acts be increasing rather than decreasing ? 
Mr. Pollock’s essay will answer this question. The 
master’s increasing responsibility does not depend 
alone on the amount or extent of his power and 
control over the servant, but on the increasing du- 
ties which the master owes to modern society at 
large. In these days of extended corporate and 
private undertakings and aggrandizement, the wel- 
fare of society at large should be the objective point 
for all legislation, judicial or otherwise. What then 
so proper as that the master who causes the great 
and dangerous undertaking to exist, as a source of 
profit to himself, should be responsible for the neg- 
ligence and for the sins of omission and commission 
of his underlings when engaged in the undertaking? 
The increasing liability of the employer serves to 
protect society at large against the multiform com- 
plications engendered by the new and powerful 
auxilliary forces which science has lately invoked. 
Mr. Pollock states the reason of this legal relation 
between master and servant extremely well; and. he 
states equally well some reasons for increasing the 
employer’s liability for his servants’ acts. We do 
venture to suggest that in one particular, though, 
Mr. Pollock overlooks, or rather fails to emphasize, 
the wide distinction which ought to exist between 
the liability of non-business persons for their ser- 
vants’ acts, and the liability of business persons for 
their servant-agents’ acts. The reasons in favor of 
increasing the liabilities of the latter type of mas- 
ters have no bearing on the legal relation existing 
between the non-business master and his domestic 
servant. Yet the inevitable result of placing the 
employer's liability, in both cases, on the common 
ground of master and servant is, that the non-busi- 
ness master’s liability increases to the same extent 
as the business master’s liability; whereas, in each 
case it ought to depend on the status of the differ- 
ent master, when the reason for not increasing the 
non-business master’s liability becomes apparent. 
But this result can only be attained by a codifica- 
tion defining very clearly the responsibilities of 
each status. This we understand Mr. Pollock to 
assert, or think. Besides considering under this 
topic the employer’s liability to the public at large, 
the essay advances some arguments in favor of in- 
creasing the business master’s present liability to 
his servants for injuries occasioned by their fellow- 
servants. Obviously the master’s duty and liability 
to the public at large are not the present measure of 
his duty and liability to his dependents inter se. 
Mr. Pollock thinks that the business master’s com- 
mon-law liability should be increased so as to render 
him liable to his servant for damage by reason of 
any negligent condition of the business premises, 
even though such condition has occurred solely by 
the fault of a fellow of the injured servant. Mr. 





Pollock, with reason, animadverts upon the idea of a 
fictitious contract which the common law supposed 
the servant to make, and from which the master’s 
exemption from certain liabilities proceeded. No 
doubt reason demands that the master’s exemption 
shall at this day be placed on more substantial 
ground than a fictitious contract. This particular 
essay concludes with some interesting reflections on 
contributory negligence; but they must be read to 
be appreciated. After considerable reflection we 
prophesy that the reader, even if he does not accept 
all the author’s suggestions, will concur in the opin- 
ion that speedy codification (aided by considerable 
legislative reform) of the common law of negli- 
gence and of master and servant is not only desira- 
ble but highly necessary. 

Though the reader of Mr. Pollock’s volume will 
not do so, we may pass over ‘* The Theory of Prose- 
cution” and ‘*The Oath of Allegiance” to essay 
No. VIII, ‘‘ The History of English Law as a Branch 
of Politics.” Doubtless a serious student of his- 
tory has a more accurate knowledge of the laws of 
a country than many a lawyer in fair practice. A 
true and comprehensive history of a people is above 
all things a history of the laws of that people. For 
rebellion is but a deviation from the organic law, 
and a revolution, either the virtual abrogation, or 
if successful, a repeal of the organic law. The 
legal institutions of a people are always within the 
province of their historian. Indeed, jurisprudence 
itself is but a branch of the science of politics. 
Therefore it is not difficult for Mr. Pollock to array 
in a popular, if not very methodical way, many 
facts which demonstrate the all-important places 
that laws and lawyers have filled in the history of 
English politics. é 

In essay No. IX, entitled ‘‘The Science of Case 
Law,” we have a series of observations which are 
as useful to the American lawyer as to his English 
brother. The essayist, likening legal science to 
the more exact natural sciences, shows that the ob- 
ject of legal science is to predict, by the inductive 
process, legal results. In natural science the uni- 
formity of nature is assumed as the basis of all pre- 
diction; so in legal science the uniformity of judi- 
cial decisions, ‘‘ stare decisis,” must be assumed at 
the outset of any investigation, or we have only 
empiricism and not a legal science. The way to 
preserve uniformity in judicial decisions evidently 
perplexes the author, but he assumes that with care 
such a uniformity is approximately attainable. Hav- 
ing reached this stage of the simile, it is not diffi- 
cult to show that the reported cases enable the legal 
scientist to predict what must happen from ascer- 
tained conditions similar to those reported in the 
‘*books” of case-law. The method in which the 
man of law works out his prediction from reported 
cases is precisely similar to the inductive process of 
the man of science. Mr. Pollock’s elegant elabora- 
tion of this parallel is not only profoundly interest- 
ing but by reason of the scientific habit it tends to 
inculcate, extremely useful to the young— and for 
that matter to many an old — lawyer. 

He who reads these thoughtful essays in juris- 
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prudence will hardly stop when he reaches the 
essays in ethics. Doubtless soine of us, predis- 
posed to the theories of a favorite ethical philoso- 
phy, will occasionally dissent from Mr. Pollock’s 
own conclusions; but even then, we shall not re- 
fuse him that appreciation which his intelligent 
labors merit. Should the practical lawyer, laying 
aside his solemn harness, venture beyond the essays 
in jurisprudence, he will find interesting the essay- 
ist’s discussion of ethics and metaphysics, which 
border on the domain of jurisprudence. We cheer- 
fully recommend this clever volume to our readers 
for we have enjoyed it, and have found it far re- 
moved from the common way. 


—_——_q—__—— 


THE PROTECTION OF SOCIETY. 

A recent correspondent in the LAw JOURNAL de- 
clares that ‘“‘ whatever the protection of society de- 
mands the government must do.’ This proposition 
would lead to great abuses unless subjected to various 
qualifications. Man cannot have absolute protection 
upon earth, and neither God nor any human govern- 
ment affords such protection, and every individual 
must ever remain liable to some danger and inconven- 
ience, forallthe rest of mankind and the animal crea- 
tion cannot be hung or imprisoned to afford him abso- 
lute protection. All that society or governments can 
properly undertake is to provide reasonable protectiou 
all things considered. And the burden of proof is 
upon the government before it resorts to extreme force 
to show that society cannot otherwise be protected to 
such reasonable extent. When Blackstone wrote his 
commentaries some one hundred and sixty crimes 
were punishable with death, and the cuckoo note of 
government conservatives then was that ‘ society must 
be protected,” and that notwithstanding the rigor of 
the laws crimes were yet far too prevalent, and that if 
men who stole t@the value of ashilling were not hung, 
property would be totally unsafe, and society not pro- 
tected. But what well-informed person will contend 
that crime is now more rife in England, or in our State 
where treason aud murder in the first degree are alone 
punishable with death, than it was in Blackstone's 
day? 

Insane persons are dangerous, and to hang all of them 
would protect us from them; but by such brutality we 
should sow dragon's teeth that would spring up and 
grow and eventually result in a harvest of violence and 
murder. For scores of years we have had statutes re- 
straining or prohibiting the sale of intoxicating liquors, 
and despite all penalties they are broken, and too often 
with impunity; and thousands are annually murdered 
by the demon intemperance, and thus society is unpro- 
tected. Shall we therefore jump tothe conclusion that 
all rum-sellers must be hung-—*‘ for society must be 
protected '’? 

In all ages men have been too ready to assume that 
society cannot be protected without extreme rigor, too 
often degenerating into cruelty and brute force, and 
their laws like Draco’s have been written in blood, and 
there have been but few whom your able correspond- 
ent (Mr. Hopkins) could justly christen as disciples of 
any school of * Divine Pity;*’ on the contrary, they 
have generally been Pessimists of the “Innate De- 
pravity and Reprobation School "* holding that man- 
kind were so spviled in making or so bedeviled since, 
that all would commit murder unless restrained by 
governments; creatures mostly created for eternal 
perdition and torment, to whom governments could do 
no injustice; mere objects of Divine vengeance. But 








this latter school is nearly broken up, though some of 
its school-masters are yet abroad. And it has been dis. 
covered that governments are no better than the peo. 
ple who make them, and that the majority of mankind 
are neither robbers nor murderers, simply from the 
terror of the laws. 

I shall not in thiscommunication undertake to prove 
that capital punishment in this enlightened age and 
country is unnecessary for the best protection of the 
public, or that imprisonment for life, considering the 
slowness of jurors to convict and of witnesses to testify 
where the punishment is death, would afford greater 
protection, aud that itis not so much the magnitude 
of the punishment as its certainty that deters the de- 
praved from crime. But I only intend tosound a note 
of warning, lest under the shadow of a great National 
calamity we retrograde, and that we may not without 
the utmost care and patient examination permit any 
judicial murders to stain our annals, or at least that 
we do not hastily, in the language of Milton: 

** By necessity 
The tyrant’s plea, excuse our devilish deeds." 

It is stilla good legal maxim—that it is better that 
ten guilty escape than that one innocent man should 
be hung. We should remember that the Almighty has 
not in every case of murder found it necessary to sum- 
marily take the life of the offender. Witness the cases 
of Cain, of Mosesand of David. The examples where 
capital punishment has been abolished, and where it is 
well authenticated that murders were not thereby in- 
creased, are neither few nor unimportant. Witness 
Rome, Tuscany, Russia under Elizabeth and Catharine 
and Belgium, etc., and several States of this Union, 
whose statistics prove that under such reyime murders 
have notably decreased and punishment has been more 
certain. 

If capital panishment be a necessity, and especially 
if enjoined by the Deity, as some dogmatically insist, 
then should hanging bedoneas a sacred duty, under 
all the sanctions of religion, and in the presence of all 
the people, and the spectacle would be found most 
salutary and promotive of the highest civilization. 
But Christendom is now agreed that on the contrary 
public executions are depraving and brutalizing, and 
generate incite murders, and hence executions are per- 
formed within prison walls, and gibbets and the heads 
of malefactors in our era do not embellish bridges and 
thoroughfares. 

Time would fail us to note the thousandth part of 
the fatal mistakes and horrid consequences of sacri- 
ficing the natural rights of the citizen to the fancied 
protection of society, to recount the army of martyrs, 
both Christian and Pagan. The supposed public safety 
required the sacrifice of Iphigenia by the Grecian army 
at Aulis, the slaughter of the children of the nobles at 
Carthage in seasons of disasters, of John Huss and 
Michael Servetus, the countless victims of the Inquisi- 
tion, of bloody Mary,ete. Of what weight with our 
pilgrim fathers were the rights of the individual, Roger 
Williams, weighed in their balance with public weal? 
The community ‘‘must be protected’ from witches, 
and our fathers held that God had enjoined their total 
extirpation by the governments, and the judicial mur- 
ders at Salem were the hateful fruit. Thesafety ofthe 
State formerly required absolute belief in the Divine 
right of kings, and of the necessity of uniformity in 
religious opinions, and at one time to speak against the 
prayer-book was a capital offense, and at another to 
read the scriptures in English was too dangerous to be 
tolerated, and in Galileo’s day to protect the church 
and state the world must stand still. 

* But humanity sweeps ouward,” and in ourera will 
tolerate no punishment where the offender is not both 
capable of discriminating between right and wrong, 
and sv far possessed of self-government as to beable to 
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resist the impulse tocommit homicide. This is really the 
common law of England and of this country, as well as 
of God, though not at all times so construed by judges. 
No fancied protection of the public, under the * sober, 
second thought ” of an enlightened people,will justify 
hanging for causing death, unless there be both homi- 
cide and moral guilt. Sergeant Stephens in his com- 
mentaries justly observes: “‘ An involuntary act, as it 
has no claim to merit, so neither can it induce any 
guilt, the concurrence of the will when it has its choice 
either to do or to avuid the fact in question being the 
only thing that renders human actions either praise- 
worthy or culpable. Indeed to make a complete crime 
cognizable by human laws there must be both a will 
and an act.’’ 

If the perpetrator of a homicide have not the 
power to distinguish between right and wrong, and also 
the power of choice, he may be restrained to prevent 
all farther danger; or were he about to kill another,and 
he could not otherwise be prevented, he might under 
the law of nature be slain, but he could not be pun- 
ished. 

I shall not discuss the question of the sanity or in- 
sanity of Guiteau. If sane within therule before stated 
his punishment was just, if not his conviction aud 
execution was at least a blunder, if not a crime, and 
the scandal of his hanging could not be mitigated by 
any claim that ‘“ Uncle Samuel” cannot adequately 
protect the public from crazy men after they have been 
caught aud incarcerated within his stone walls and 
grates and bars of iron. 

Neither ‘s it credible that the non-hanging of Free- 
man (who killed the Vannest family), for whose de- 
fense Gov. Seward at the time was so clamorously cen- 
sured, or of the insane men who shot at Gen. Jackson 
or at Queen Victoria, has at all endavgered society. It 
will probably prove a just conclusion, ** that the more 
sacred human life shall be held by the government the 
safer will be its citizens from murder.”’ 

History has demonstrated that by sanguinary laws, 

“We teach 
loody instructions, which being taught, 
Return to plague the inventor.” 
Wo. GLEASON. 
Deut, N. Y., July 18, 1882. 


—-+—_-—— 


TITLE TO [Ce IN NAVIGABLE RIVERS. 
KANSAS SUPREME COURT, JANUARY TERM, 1882. 


Woop v. FowLer.* 


Courts will take judicial notice of the navigability of large 
rivers. 

Ariparian owner owns only tothe bank and not to the center 
of anavigable stream. He does not own the ice which 
is formed on the stream adjacent to his land, and without 
first taking possession of and securing it, may not maintain 
an injunction to restrain a stranger from cutting and re- 
moving it. 

A statute which declares a specified stream a non-navigable 
river, by implication recognizes the fact that theretofore it 
has been a navigable river, and does not have the effect to 
extend the title of the riparian owner from the bank to the 
center of the stream. 


Psi to restrain defendants from cutting and 
removing any ice that may be formed upon the 
surface of the Kansas river within certain described 
boundaries. Judgment below for the defendants. 
The plaintiffs bring the case here. The opinion states 
the facts. 


John K. Cravin, for plaintiffs. 
Leland J. Webb, for defendants. 


* Appearing in 26 Kansas Reports. 





BrEweER, J. This is a petition for an injunction. A 
demurrer thereto was sustained in the District Court, 
and the plaintiffs bring the case here for review. The 
petition alleges substantially that on the 20th of Jan- 
uary, 1880, one Matthias Splitlog was the owner and 
had the exclusive possession of a tract of land in the 
neighborhood of Kansas city and Wyandotte, and 
bordering on the Kausas river and extending to the 
middle of the channel; that he then leased said tract 
to these plaintiffs for ten years, and placed them in the 
same exclusive possession; that these plaintiffs are ice 
dealers, engaged in gathering ice, and that they have 
erected ice-houses On the banks of the Kansas riverand 
in close proximity to this tract of land, for the storage 
and preservation 6f ice in great quantities; that mer- 
chantableice isa commodity of great value, and the 
value thereof greatly enhanced when it can be gathered 
in close proximity to the market; that the cities of 
Kansas City and Wyandotte furnish a good market for 
the sale of ice to consumers, as well as for export 
trade; and that merchantable ice of superior qual- 
ity formed upon the surface of said Kansas river within 
the limits of said premises, which adhered to the banks 
of the stream and extended therefrom to the center of 
the channel. The petition contained further allega- 
tions that the defendants were entering the premises 
and removing the ice, and other facts showing that the 
plaintiffs were entitled to an injunction if they were 
the owners of the ice, or if they had such an interest 
therein that they could prevent any removal of it. 

The question then is fairly presented as to the extent 
of the interest which a riparian owner has in the ice 
formed adjacent to his property. The petition alleges 
ownership and possession to the center of the channel; 
but the defendants insist that this allegation must be 
disregarded, because the Kansas is a navigable stream, 
and that the owner of the adjacent soil in such case 
only owns to the bank, and not to the center of the 
stream ; that this court is bound to take judicial notice 
of such fact—the official records of the United States 
surveys showing that the stream was measdered, and 
its navigability being also indicated by early Kansas 
legislation, and its actual navigation a fact of early 
Kansas history. We think the claim of the defendants 
is correct—that the court is bound to take judicial no- 
tice of the navigability of the stream. Limits of judi- 
cial knowledge are perhaps not strictly defined. 
Greenleaf in his work on Evidence, vol. I, section 6, 
sums it up in these words: ‘In fine, courts will gener- 
ally take notice of whatever ought to be generally 
known within the limits of their jurisdiction.”” Ina 
note thereto he adds: ‘‘ There is not much consistency 
in the cases, and possibly this may result from the fact 
that different judges may assume that what is or is not 
known to them, is or is not generally kuown.” Re- 
turning to the cases we find many that tend with 
more or less directness to sustain the conclusion we 
have arrived at. A reference to some may not be in- 
appropriate. 

In Railroad Co. v. More, 16 Ind. 43, in a suit against 
a railroad company for.damages, it was proved that the 
accident happened at a certain locality, butit was not 
proved that such locality was within the limits of the 
county, and the court took judicial notice of the limits 
of the county, and of the fact that such place proved 
was within its limits. See also, Railroad Co. v. Case, 
15 Ind. 42. In Luke Co. v. Young, 40 N. H. 420, it was 
held that courts take notice of the civil divisions of the 
State, such as counties and townships, and of its great 
geographical features, as of large lakes, rivers and 
mountains. In Atwater v. Schenck, 9 Wis. 160, it was 
ruled that judicial notice would be taken of the gov- 
ernment surveys and the legal subdivisions of public 
lands. In Montgomery v. Plankroad Co., 31 Ala. 76, 
the court took judicial notice that no part of the Talla- 
poosariver was within the corporate limits of the city 
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of Montgomery. See also Lewis v. Harris, 31 Ala. 69. 
In The Peterhoff, Blatchford’s Prize Cases, 463, it was 
held that the court will take judicial notice of the sit- 
uation of a town ina foreign country, and that a bar 
exists at the mouth of the river at which it lies, which 
vessels of tbe draught of the vessel libeled cannot cross. 
In Mossman v. Forrest, 27 Ind. 233, it was ruled that 
courts will take judicial notice of the permanent geo- 
graphical facts and features of the country. See also, 
Railroad Co. v. Stevens, 28 Ind. 429; Wright v. Haw- 
kins, 28 Tex. 452. In Buchanan v. Whitam, 36 Ind. 
257, it was held that the court will take judicial notice 
that the lands in Ripley county were surveyed and 
laid out by anact of Congress, and that their sides 
were east, west, north and south, and that there can 
be no such description of, orin relation to, a congres- 
sional survey of them as the south-east side of a 
quarter-section. In 1 Greenleaf on Evidence, section 
6, the author, citing several cases, says: ‘‘ The courts of 
the United States moreover take judicial notice of the 
ports and waters of the United States in which the tide 
ebbs and flows.’’ And further the exact question in 
this case came before the Supreme Court of Indiana in 
Neaderhouser v. State, 28 Ind. 257, and there the court, 
after a full consideration, held that courts will take 
judicial notice of the navigability of streams, at least 
so far as the great rivers are concerned. See also Mc- 
Manus v. Carmichael, 3 Iowa, 1. Indeed it would seem 
absurd to require evidence as to that which every man 
of common information must know. To attempt to 
prove that the Mississippi or the Missouri is a naviga- 
ble stream, would seem an insult to the intelligence of 
the court. The presumption of general knowledge 
weakens as we pass to smaller and less-known streams ; 
and yet within the limits of any State the navigability 
of its largest rivers ought to be generally known, aud 
the courts may properly assume it tobe amatter of 
general }knowledge, and take judicial notice thereof; 
and in taking judicial notice we know that the Kansas 
is the largest river wholly within the limits of the 
State; that it has been recognized as the prominent 
geographical feature dividing the State into northern 
and southern Kansas; that in early territorial history 
it wasin fact navigated, a few steamboats going up 
and down its waters; and that its volume of water is 
such that in its natural condition it is capable of being 
used for purposes of navigation, and so coming within 
the recognized definition in this country of a navigable 
stream. The Montello, 20 Wall. 430; Booming Co. v. 
Speechly, 31 Mich. 336. We know that the lines of the 
United States surveys do not cross the channel, but 
that the stream was meandered. Lester’s Laud Laws, 
p. 714. We find among the territorial statutes (Laws 
1857, pp. 166-7), two charters of navigation companies 
incorporated toengage in the business of navigating 
the Kansas. It is true in 1864, Laws 1864, p, 180, an act 
was passed by the State Legislature declaring the Kan- 
sas and certain other rivers not navigable; but the 
plain implication of the act is that the streams had 
theretofore been considered navigable, and its purpose 
was to sanction the bridging and damming of such 
streams. It certainly was not the purpose, and the act 
had not the effect, to enlarge the title of the riparian 
owners, or to recognize them as possessed of higher 
rights than heretofore. Indeed where title is once 
vested, a mere change in the condition or character of 
the current or the uses to which the stream is put will 
not transfer any title. Pecplev. Tibbetts, 19 N. Y. 527; 
Wheeler v. Spinola, 54 N. Y. 377. It was an assertion 
of State control over a stream wholly within its terri- 
torial limits; a control, which notwithstanding the 
general supremacy of the Federal government over 
navigable streams, was asserted to exist in the State in 
the case of Neuderhouser v. State, 28 Ind. supra, as well 
as in many other authorities. So that for allthe pur- 
poses of this case and any question in it, we may as- 











sume that the Kansas is at the point in controversy a 
navigable stream. The stream having been meandered, 
the lines of the surveys are bounded by the bank; the 
patents from the United States passed title only to the 
bank; Splitlog, as riparian owner, owned only to the 
bank. The title to the bed of the stream isin the State, 
Stevens v. Ruilroad Co., 34 N. J. 532; Pollard’s 
Lessee v. Hagan, 3 How. 21%. It is true that a dis- 
tinction was recognized in England, and that streams 
were considered navigable only in so far as they par- 
took of the sea, and to the extent that their waters 
were affected by the ebb and flow of the tide, and only 
so far was the title of the riparian owner limited tothe 
bank; above such point, even although the stream was 
large enough to be used, and in fact was used for pur- 
poses of navigation, the riparian owner owned the soil 
ad medium filum aque. So that really three distinct 
characters of streams were recognized: First, those 
smaller streams, which could not be used for any pur- 
pose of navigation in which the title to the soil was in 
the riparian owner, and along which the public had no 
rights of highway or otherwise; an intermediate class 
in which the riparian owner owned to the middle of the 
channel, but along whose stream the public had all the 
rights of a highway, and third, that which was called 
technically the navigable streams, where the <itle to 
the bed of the stream wasin the sovereign, and all 
rights were in the public. The same doctrine of ripa- 
rian ownership tothe center of the stream in all rivers 
unaffected by the ebb and flow of the tide, is recog- 
nized in some States of the Union; but the better and 
more generally accepted rule in this country is to ap- 
ply the term “‘ navigable ”’ to all the streams which are 
in fact navigable; and in such case to limit the title of 
the riparian owner to the bank of the stream. Es- 
pecially is this true in the States where the lands have 
been surveyed and patented under the Federal law. 
See the following authorities: Railroad Co. v. Schur- 
meir, 7 Wall. 272; McManus v. Curmichael, 3 Iowa, 1; 
Haight v. Keokuk, 4 lowa, 199; Tombden v. Railroad 
Co., 32 Iowa, 106; Flannigan v. City of Philadelphia, 
42 Penn. St. 219; Bridge Co. v. Kirke, 46 id. 112, Peo- 
ple v. Tibbetts, 19 N.Y. 525; People v. Canal Appraisers, 
33 id. 461. These conclusions seem to compel an affirm- 
ance of the judgment of the District Court; for what- 
ever might be the case where a riparian owner owns to 
the center of the channel, and whatever ownership and 
control he may have over the ice which forms upon the 
stream upon his premises (and as to the extent of his 
rights, see the following authorities: State v. Pott- 
meyer, 33 Ind. 402, also reported in 5 Am. Rep. 224; Mill 
River Co. v. Smith, 34 Conn. 462; Marshall vy. Peters, 12 
How. Pr. 218; Myer v. Whittaker, 18 Alb. L. J. 128; 4 
Cent. L. J. 500; 7 id. 141; Higgins v. Kusterer, 41 Mich. 
318; 9 Cent. L. J. 247; People’s Ice Co. v. Excelsior, 11 
id. 347; Paine v. Wood, 108 Mass. 173; Gage v. Stein- 
kraus, Sup. Ct. Mass., reported in 24 Alb. L. J. 516; 
Washington Ice Co. v. Shortall, Ill. Sup. Ct., 138 Rep. 9), 
it would seem that where there is no ownership of the 
subjacent soil, a riparian proprietor has no title to the 
ice. Thetitle to the soil being in the State, and the 
stream being a public highway, obviously the owner- 
ship of the ice would rest in the general public, or in 
the State as the representative of that public. The ri- 
parian proprietor would have no more title to the ice 
than he would to the fish. It simply is this, that his 
land joins the land of the State. The fact that it so 
joins gives bim no title to that land, or to any thing 
formed or grown upon it, any more than it does to any 
thing formed or grown or found upon the land of any 
individual neighbor. Undoubtedly in view of the im- 
portance that ice is rapidly assuming as a merchantable 
commodity, it would be wise for the State to legislate 
in reference to the ice product of the navigable streams; 
but until such legislation is had it would seem that the 
one who first appropriates and secures the ice which is 
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formed is entitled to it, and on the same principle that 
he who catchesa fish in one of those rivers owns it. 
Hickey v. Hazard, 3 Mo. App. 480; Gage v. Steinkrans 
and Rowell v. Doyle, Mass. Sup. Ct., 25 Alb. L. J. 23. 
There being uo other questions in the case, the 
judgment of the District Court will be affirmed. 


-_ iiscnsiace 
LIMITED RAILROAD TICKET, WHEN USED. 


NEW YORK COURT OF APPEALS, APRIL, 1882. 


New York Centra & HupbsoN 


River RArLROAD Co. 


Plaintiff purchased at St. Louis of the O. Railroad Company, 
acting as agent for other companies, a ticket to New York 
over connecting lines mentioned in coupons attached. 
The ticket was conditioned to be good only for one con- 
tinuous passage from point to point named on coupon at- 
tached, and was to be “used on or before” the 26th of 
September. A coupon for passage over the N. Road was 
for passage from B. to New York. Plaintiff entered a 
train on the N. Road going from B. to New York at R., 
an intermediate station, and presented it to the conductor, 
who received it and punched it as aregular ticket. While 
on the journey the 26th expired, and when the train 
reached H.,a station between R. & New York, about 
four o'clock a. m., September 27, plaintiff was ejected from 
the car by the conductor, on the ground that the time the 
ticket had to run was expired. eld, that the ejection 
was wrongful. When the ticket was accepted from plaint- 
iff after he entered the train at R., it was * used,” and 
plaintiff was entitled to passage to New York. 


AUERBACH V. 


CTION for damages for being ejected from defend- 
ant’s train while riding as a passenger. The opin- 
jon states the case. 

Faru, J. This action was brought by the plaintiff 
to recover damages for being ejected from one of the 
defendant's cars while he was riding therein as a pas- 
senger. He was nonsuited at the trial and the judg- 
ment entered upon the nonsuit was affirmed at the 
General Term. The material facts of the case are as 
follows: 

The plaintiff being in St. Louis on the 2Ist day of 
September, 1877, purchased of the Ohio & Missisgippi 
Railway Company a ticket for a passage from St. 
Louis, over the several railroads mentioned in coupons 
annexed to the ticket, to the city of New York. It 
was specified on the ticket that it was ** good’ for one 
continuous passage to point named “in coupon at- 
tached ;"’ that in selling the ticket for passage over 
other roads, the company making the sale acted only 
as agent for such other roads and assumed no respon- 
sibility beyond its own line; that the holder of the 
ticket agreed with the respective companies over 
whose roads he was to be carried to use the same on 
or before the 26th day of September then instant, and 
that if he failed to comply with such agreement, 
either of the companies might refuse to accept the 
ticket or any coupon thereof, and demand the full 
regular fare which he «greed to pay. He left St. 
Louis on the day he bought the ticket, and rode to 
Cincinnati and there stopped a day. He then rode to 
Cleveland and staid there a few hours, and then rode 
to Buffalo, reaching there on the 24th, and stopped 
there a day. Before reaching Buffalo he had used all 
the coupons except the one entitling him to a passage 
over the defendant’s road from Buffalo to New York. 
The material part of the language upon that coupon is 
asfollows: ‘Issued by Chio & Mississippi Railway 
on account of New York Central & Hudson River 
Railroad, one first-class passage, Buffalo to New 
York.” 

Being desirous of stopping at Rochester the plaintiff 
purchased a ticket over the defendant's road from 
Buffalo to Rochester, and upon that ticket rode to 





Rochester on the 25th, reaching there in the afternoon. 
He remained there about a day, and in the afternoon 
of the 26th of September he entered one of the cars 
upon the defendant's road to complete his passage to 
the city of New York. He presented his ticket with 
the one coupon attached to the conductor, and it was 
accepted by him and was recognized asa proper ticket, 
and punched several times until the plaintiff reached 
Hudson, about three or four o’clock A. M., September 
27th, when the conductor in chargeof the train de- 
clined to recognize the ticket on the ground that the 
time had run out, and demanded three dollars fare to 
the city of New York, which the plaiutiff declined to 
pay. The conductor, with some force, then ejected 
him from the car. 

The trial judge nonsuited the plaintiff on the ground 
that the ticket entitled him to acontinuous passage 
from Buffalo to New York, and not from any inter- 
mediate point to New York. The General Term af- 
firmed the nonsuit upon the ground that although the 
plaintiff commenced his passage upon the 26th of Sep- 
tember, he could not continue it after that the date on 
that ticket. 

Weare of opinion that the plaintiff was improperly 
nonsuited. The coutract at St. Louis evidenced by 
the ticket and coupons there sold was not a contract 
by auy one company, or by all the companies named in 
the coupons jointly, for a continuous passage from St. 
Louis to New York. A separate contract was made 
for a continuous passage over each of the roads men- 
tioned in the several coupons. Each company, through 
the agent selling the ticket, made a contract for a pass- 
age over its roads, and each company assumed respon- 
sibility for the passenger only over its road. No com- 
pany was liable for any accident or default upon any 
road but its owu. This was so by the very terms of 
the agreement printed upon the ticket. Hence the 
defendant is not in a position to claim that the plaint- 
iff was bound to a continuous passage from St. Louis 
to New York, and it cannot complain of the stoppages 
at Cincinnati and Cleveland (Hutchinson on Carriers, 
§ 579; Brooks v. Railway, 15 Mich. 332. 

But the plaintiff was bound to a continuous passage 
over the defendant's road, that is, the plaintiff could 
not enter one train of the defeudant’s cars and then 
leave it, aud subsequently take another train and com- 
plete his journey. He was not however bound to 
commence his passage at Buffalo. He could com- 
mence it at Rochester or Albany, or any other point 
between Buffalo and New York, and there make it 
continuous. The language of the contract, and the 
purpose which may be supposed to have influenced 
the making of it, do not require a construction which 
make it imperative upon a passenger to enter a train 
at Buffalo. No possible harm or inconvenience could 
come to the defendant if the passenger should forego 
his right to ride from Buffalo and ride only from 
Rochester or Albany. The purpose was only to secure 
a continuous passage after the passenger had once en- 
tered upon a train. On the 26th of September, the 
plaintiff having the right to enter a train at Buffalo, it 
cannot be perceived why he could not, with the same 
ticket, rightfully enter a train upon the same line at 
any point nearer to the place of destination. 

When the plaintiff entered the train at Rochester 
on the afternoon of the 26th of September and pre- 
sented his ticket and it was accepted and purched, it 
was then used within the meaning of the contract. It 
could then have been taken up. So far as the plaintiff 
was concerned it had then performed its office. It was 
thereafter left with him not for his convenience, but 
under regulations of the defendant for its convenience 
that it might know that his passage had been paid for. 
The contract did not specify that the passage should 
be completed on or before the 26th, but that the ticket 
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should be used on or before that day, and that it was 
so used it seems to us too clear for dispute. 

The language printed upon the ticket must be regarded 
as the language of the defendant, and if it isof doubtful 
import the doubt should not be solved to the detriment 
of the passenger. If it had been intended by the de- 
fendant that the passage should be continuous from 
St. Louis to New York, or that it should actually 
commence at Buffalo and be continuous to the city of 
New York, or that the passage should be completed on 
or before the 26th of September, such intention should 
have been plainly expressed and not left in such doubt 
as might and naturally would mislead the passenger. 

We have carefully examined the authorities to 
which the learned counsel for the defendant has called 
our attention, and it is sufficient to say that none of 
them are in conflict with the views above expressed. 

The judgment should be reversed and a new trial 
granted, custs to abide the event. 

All concur; Audrews, C. J., in result; Tracy, J., 
absent. 


a oe 
LEVY BY ONEOFFICER PRECLUVES LEVY 
BY ANOTHER. 

KANSAS SUPREME COURT, JULY TERM, 1881. 
JONES STATIONERY AND PAPER Co. V. CASE.* 


Where ‘personal property has been levied upon by a con- 
stable holding a valid execution, it is not while in such 
possession subject to levy by any other officer (constable, 
sheriff or marshal) holding process from the same or an- 
other court. 


_— under an agreed statement of facts. 
opinion states the case. 


The 


Webb & Sowers, for plaintiffs. 
Case & Moss, for defendants. 


Brewer. J. There is but a single question in this 
case. Under process regular and valid, a constable 
levied upon certain personal property; thereafter, un- 
der process from a different court, another constable 
attempted to levy upon the same property while in 
the possession of the first constable. Was such at- 
tempted second levy good? In other words, is prop- 
erty duly levied on and in the possession of the officer 
making the levy, subject to levy by another officer 
holding process from the same ora different court? 
So far as to the form of the actions and the regu.arity 
of the proceedings, the agreed statement shuts them 
out from consideration, and leaves to us the single 
question above named. 

Reluctantly we answer this question in the nega- 
tive; it is a general truth that when property has been 
once seized and taken into possession by any officer 
under any valid process, it is in custodia legis, and 
beyond the reach of further touch or attack except as 
prescribed by statute. ‘‘In general, when things are 
in custodia legis, they cannot be interfered with by a 
private person or by another officer acting under the 
authority of a different court and jurisdiction; they 
are in the custody of the law until the proper time of 
their sale, and for such a reasonable time thereafter as 
may be necessary for the purchaser to remove them. 
During this time they are beyond the reach of seizure 
by any other execution, attachment, or any other 
writ.’” (Herman ou Executions, sec. 173.) The same 
doctrine is affirmed in Freeman on Executions, sec. 
135, and supported by alarge number of authorities 
cited by the author. It is true the authorities cited 
refer generally to cases in which process issues from 
courts of different jurisdictions, but the principle 
which underlies and determines those cases controls 





* Appearing in 26 Kansas Reports. 





here. The principle is this: In order to make a levy 
there must be possession—at least this is true of per. 
sonal property. Bouvier’s Dictionary (vol. 2, page 39) 
says that ‘“‘in order to make a valid levy on personal 
property the sheriff must have it within his power and 
control;"’ in other words, in order to makea valid levy, 
the officer levying must have full and exclusive posses- 
sion. It matters not what outside or ultimate rights 
there may be, the officer levying an execution upon 
personal property must have that property in his ab- 
solute and exclusive possession, and this partially at 
least for his own protection, because he becomes respon- 
sible for the property to the plaintiff in his execution. 
A levy means this and nothing else. Civil Code, g 
444; Goode v. Longmire, 35 Ala. 668; Davidson v. 
Waldron, 31 Tl. 120; Douglas v. Orr, 58 Mo. 573; Allen 
v. McCalla, 25 Lowa, 464. And secondly, when prop- 
erty is thus levied upon, when it is in possession of an 
officer of the law, when itis, as the law books say, in 
custodia legis, it is safe from touch or seizure. Of 
course we are no’ now considering direct proceedings, 
such as replevin, etc. It matters not whether the 
officer in possession be a constable, a sheriff, or a re- 
ceiver—it is still in custodia legis. It is true the 
remedies may be different whether the possession be 
that of a constable or a receiver, but still the ultimate 
fact is the same, that the possession is the possession 
of the law. Such possession when once established is 
absolute and exclusive; it cannot be interfered with, 
it cannot be divided. 

When a sheriff has levied, a marshal cannot touch, 
and vice versa; when a sheriff has levied, constable 
cannot touch, and vice versa; when a constable has 
levied, no other constable can touch. The levy made 
must in some way be carried out to completion, 
whether by sale of the property or by payment of the 
judgment before any other legal process can attach, 
because if the first levy implies absolute and exclusive 
possession, there is nothing for the second levy to 
touch. There is no provision of statute for dividing 
the possession. The first officer owes no duty to the 
second officer; none to the plaintiff in the last judg- 
ment. If the process in his hand is satisfied—and it 
may be satisfied before and without any sale—or if the 
plaintiff in the judgment directs the return of the 
process, his duties are discharged, save that the prop- 
erty unsold he must return to the defendant. By no 
statute is he required or authorized to hold it for the 
benefit of any other constable, or the plaintiff in any 
other judgment. The defendant has a right to it by 
reason of his ownership, and no statute casts any 
right upon the officer to retain possession for the 
benefit of any other officer, or will protect him against 
an action of the defendant for refusing to return it to 
him. It certainly would not be just for the second 
officer to charge him with the responsibility of a 
second levy, when he can take no possession, cannot 
interfere with the possession of the first officer, can- 
not know absolutely when that possession will cease, 
and when the first officer owes him no duty, for it 
would be casting upon him a responsibility without 
giving him the power of protecting himself, and 
throwing him upon the mercy of another officer, who 
owes him no duty, and may have no desire to assist 
him. The case of Benson v. Berry, 55 Barb. 620, 
seems to be authority in favor of the defendant in 
error, but that decision may find warrant in the special 
statutes of New York, and if not so authorized, is in 
conflict with the principles underlying the authorities 
cited in Herman and Freeman, above noticed, as well 
as with the general rules determining the scope and 
effect of a levy. 

It might be well if there were a statute making pro- 
vision for a second levy, and requiring the officer 
making the levy to retain the property for the second 
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officer, after his own ,process has been satisfied, and 
making the sureties on his bond -responsible for de- 
linquer.cies in that respect. Such a provision would 
doubtless be in the interests of justice, for now the 
only security to the second judgment creditor seems to 
be in the provision that the first officer shall only levy 
upon property apparently sufficient to satisfy his debt, 
and this provision will often be found inadequate to 
secure the just rights of all; but until the Legislature 
does make some such statutory provision, it seems 
that the absolute possession required to perfect a levy 
prevents any further seizure by any other officer. 

The judgment of the District Court will therefore be 
reversed, and the case remanded for further proceed- 
ings in accordance with the views herein expressed. 

The costs, as by the stipulation, will be paid out of 
the proceeds of the property. 


CONTRIBUTORY NEGLIGENCE /N CROSSING 
RAILROAD, 


JUDICIAL 


12, 1882. 


MAINE SUPREME COURT, JUNE 


PLUMMER V. EASTERN RAILROAD Co.* 


A traveler in crossing a railroad is bound to exercise such 
care as a prudent man, in approaching such a place, would 
ordinarily use for the protection of life. 

The fact that one attempting to cross a ratlroad does not, 
at the instant of stepping on it,look to ascertain if a 
train is approaching, is not conclusive evidence of a due 
want of care onhis part. His omission to do so is to be 
submitted to a jury for their consideration, 

A CTION by John E. Plummer against the defendant 
£1 «corporation for injury from negligence. Also by 

Plummer and wife against the defendant for injury to 

the wife. The two actions were tried together. <A 

verdict in the first named one was given for plaintiff 
for $5,100, and in the ‘second for $1,200. Defendant 
moves to set aside the verdicts. The opinion states 
the case. 

Strout & Holmes, for plaintiffs. 

Webb & Haskell, for defendant. 


APPLETON, C. J. This is an action on the case 
against the defendant corporation for negligence, by 
reason of which the plaintiff, while attempting to 
cross their track, with his wife received a severe in- 
jury, for which compensation is sought. 

There are no exceptions tothe rulings of the presid- 
ing justice. It may therefore be assumed that they 
were in strict accordance with the legal rights of the 
parties. 

The case comes before us on a motion for a new 
trial, on the ground that the verdict was against the 
law. 

The plaintiff claims that no bell was rung nor whistle 
blown, as should have been done to give notice of the 
approaching cars. The evidence on this point is con- 
tradictory, but the jury must have found against the 
defendant on both these questions. The matter was 
properly left to the jury and no sufficient reasons are 
shown for interfering with their conclusions as to 
these points. 

But the defendants, not contesting the findings of 
the jury on these points, insist that there was contri- 
butory negligence in not stopping and looking iu both 
directions for coming trains. 

Whether contributory negligence existed or not isa 
mixed question of law and fact; the fact is to be de- 
termined by the jury on competent evidence and in 
accordance with the principles of law as given by the 


*To appear in 73 Maine Reports 





court for their guidance. “It is negligence,’’ say the 
court in Grows v. Maine Central, 67 Maine, 104, ‘* to 
attempt crossing the track of a railroad without look- 
ing to see if the cars are approaching. If the traveler 
does not look, and his omission contributes to his in- 
jury, he is guilty of such negligence as will bar his 
recovery, notwithstanding the negligence of those in 
charge in omitting to sound the whistle or ring the 
bell.”’ 

This case came before the court on demurrer to a 
declaration in which it was alleged that the plaintiff 
saw the cars were approaching and about forty rods 
from the crossing. 

It is in evidence that the plaintiff did not stop im- 
mediately before crossing the railroad track. It was 
held in Pennsylvania Railroad Company v. Beale, 73 
Penn. 504, that the failure of a traveler to stop, imme- 
diately before crossing a railroad track, was negligence 
per se. It was held otherwise in New York, where it 
was decided that it was not, as matter of law, negli- 
gence fora person approaching a railroad train in a 
carriage upon a highway, not to stop; his omission to 
do so is a fact to be submitted to a jury. Kellogg v. 
Railroad Co., 79 N. Y. 72. The fact that a person who, 
in attempting to cross a railroad, does not at the in- 
stant of stepping on it look to ascertain if a train is 
approaching, is notconclusive of a due want of care 
on his part. Chaffee v. B. & L. Railroad Co., 104 Mass. 
108; Williams v. Grealy, 112 id. 79. 

The bell not having been rung nor the whistle blown, 
the negligence of the defendant is established. Was 
the plaintiff under the circumstances in the exercise 
of ordinary and common care? The morning train 
had already passed. The train from the west was not 
due. The customary signals of approaching cars had 
not been given. It was the bounden duty of the de- 
fendant to givegthose signals of danger, and the 
plaintiff had a rf€ht toexpect them, and not hearing 
them, to assume that there was no car sufficiently near 
to endanger the passage over the track. ‘Tabor v. Mis- 
souri Railroad Co., 46 Mo. 353. It is true the plaintiff 
did not stop and listen, but he states that as they 
drove ‘most down to the station,” his wife asked if 
there were any cars coming, to which he replied no, 
not from Boston, *‘ unless there was extra trains, and 
he (1) was looking for the train.’’ To the inquiry 
which way? his reply was, “‘from Portland, and I 
looked toward Boston and 1 did not see any train 
coming from any direction.’’ The wife testifies that 
she asked her husband if there were any cars coming, 
to which he answered in the negative, giving as a 
reason that the train had not time to get out so that 
another could come from Oak Hill; that she looked 
Portland way, aud then the other way, and the train 
was close upon them — that she had looked away from 
Portland before this, through the opening to see if she 
could see any. The plaintiff and his wife, looking in 
both directions, hearing no sounds of cars, whistle or 
bell, and with vision somewhat obstructed by buildings 
and trees, attempted to cross, and in that attempt 
were injured. The jury found they were in the exercise 
of ordinary and common care. Is that verdict so 
manifestly erroneous that it should be set aside? It is 
true the plaintiff was bound to exercise his sight to 
avoid danger, but be was not bound to use the greatest 
possible diligence. He was bound to exercise such care 
as a prudent man approaching such a place would 
ordinarily use for the protection of life. It is uncer- 
tain to what extent he could see the cars through the 
intervening obstructions. His attention was called to 
the danger, and he and his wife looked to see if there 
wasatrainin view. The obstructions may have pre- 
vented theirseeing. Seeing nothing, hearing no warn- 
ing of danger through the negligence of the defendants, 
in attempting to cross, the plaintiff was injured. 
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Under the circumstances of the case, it was for the 
jury to determine whether he exercised the care the 
law requires, The jury saw and heard the witnesses; 
they examined the premises, and with the best means 
of judging have arrived at a conclusion, which is not 
so manifestly erroneous as to demand our interference. 
Kellogg v. New York Central & H. R.R. Co., 79 N. Y. 
72; Cleveland C. & C. R. Co. v. Crawford, 24 Ohio St. 
631; Stackus v. New York Central H. R. R. Co., 79 
N. Y. 465. 
Motion overruled. 

Walton, Barrows, Danforth and Peters, JJ., con- 
curred. 

Virgin and Symonds, JJ., non-concurred. 

Nore. — See also upon this subject: Pennsylvania 
R. Co. v. Righter, 13 Vroom, 180; Grows v. Main C. R. 
Co., 67 Me. 104; Clark v Bost. & Alb. R. Co., 128 Mass. 
1; Wilds v. Hudson Riv. R. Co., 29 N. Y. 315; Ernst 
v. Hudson Riv. R. Co., 39 id. 61; Wilcox v. Rome & O. 
R. Co. id. 358; Railroad Co. v. Houston, 9 U.S. 697; 
Butterfield v. Western R. Co., 10 Allen, 532; Allyn v. 
Boston & Alb. R. Co., 105 Mass. 77. 


- —— 


STATUTORY FEES NOT PURCHASE OF JUS- 
TICE. 
RHODE ISLAND SUPREME COURT, OCTOBER 11, 1881. 


Perce v. HALLETT.* 


A statute which prescribes entry fees and continuance fees 
for suits at law and in equity is not violative of the pro- 
vision in the Constitution of Rhode Island which declares 
that every person within this State ‘ought to obtain right 
and justice freely and without purchase ; completely and 
without denial, promptly and without delay.” 

This constitutional provision prohibits gratuities or exactions 
given or demanded to influence legal proceedings, not 
moderate fees such as are prescribed by the statutory 
fee table. 

The interpretation of this provision is to be drawn from its 
history. 

XCEPTIONS to the Court of Common Pleas. A 
statute of Rhode Island provides that ‘‘ the fees 

on each writ, action, appeal, petition, and suit in equity. 
in any court, for the first term, shall be paid before 
entering the same; and for each term thereafter, on or 
before the second day thereof; otherwise the proceed- 
ing may be dismissed on motion of the clerk, at the 
discretion of the court.’’ The opinion states the case. 


Warren R. Perce, pro se ipso. 
William B. W. Hallett, pro se ipso. 


DurFrez, C.J. This case comes up from the Court 
of Common Pleas on exceptions to an order of that 
court dismissing the action, on motion of the clerk at 
the defendant’s request, for non-payment of the 
entry fee prescribed by statute. The plaintiff contends 
that the statute is void for repugnance to the Constitu- 
tion of the State, Art. 1,35, which declares that every 
person within the State ‘‘ought to obtain right and 
justice freely and without purchase; completely and 
without denial; promptly and without delay; con- 
formably to the law.’’ He contends that to exact the 
fee is to sell justice. The argument is cogent, and if 
we were at liberty to regard simply the language of the 
provision, might be convincing. The provision has a 
history which sheds light on its meaning. It was bor- 
rowed from Magna Charta, and in England the gener- 
ality of jurists and legislators have supposed and acted 
on the supposition that it does not prohibit such fees. 
Reeves’ History of the English Law (Finlason’s ed.), 
vol. I, pp. 284-287, and notes. The better opinion is 


*To appear in 13 Rhode Island Reports. 





that it was designed to abolish, not fixed fees, pre- 
scribed for the purposes of revenue, but the fines 
which were anciently paid to expedite or delay law 
proceedings and procure favor. See Thompson's 
Essay on Magna Charta, p. 230. Thecharacter of those 
fines is copiously exemplified by Madox in the twelfth 
chapter of his History of the Exchequer.* They 
appear to have been arbitrary exactions, often out- 
rageously oppressive. Madox concludes his twelfth 
chapter with the following language: ‘“‘Some men 
used to pay fines to have or obtain justice or right; 
others, to have their right or their proceedings or judg- 
ment speeded; others, for stopping or delaying of 
proceedings at law; and others were obliged to pay 
great and excessive fines (viz., a fourth part, a third 
part, or half of the debt sued for) to obtain justice 
and right, according to their several cases, so that the 
King seemed to sell justice and right to some and to 
delay or deny it to others. Against these mischiefs a 
remedy was provided by a clause in the great charter 
of liberties, made by King John and King Henry III. 
That clause in each of those charters runs in the same 
or consonant words, which are these: Nulli vendemus, 
nulli negabimus, aut differemus rectum aut justiciam.” 
Mag. Char. Joh., 40, Char. Hen. IIT., 33. 

In this country the provision has been widely copied 
into the declarations of right, which are contained in 
the State Constitutions, and we are not aware that it 
has anywhere been held to prohibit such fees. In this 
State such fees have existed ever since the Code of 
1647. The digests of-1798 and 1822 contain not only 
tables prescribing such fees, but also statutory decla- 
rations of right, in which the language of Art. 1, § 5, 
will be found, word for word, as it is in the Constitu- 
tion. The fee table was likewise re-enacted imme- 
diately after the adoption of the Constitution in the 
digest of 1844. It is evident, from these facts, that 
the fees were not then supposed to be obnoxious to 
any constitutional objection. They are moderate in 
amount, and entirely insufficient to reimburse the 
State for the cost of the administration of justice. In 
the light of both history and legislative practice, 
therefore, we think the legitimate conclusion is, that 
the declaration of the Constitution was intended to 
prohibit, not fees, like those described in the fee 
table, but gratuities, or exactions, given or demanded 
for the direct purpose of influencing the course of 
legal proceedings. 

The exception is therefore overruled, and the judg- 
ment of the court below affirmed, with costs. 

Exceptions overruled. 
—.-—-+e 
UNITED STATES SUPREME 
STRACT. 


COURT ALB- 


CONFLICT OF LAW — STATUTORY CONSTRUCTION - 
STATE COURT CONSTRUCTION OF STATE LAW BINDING 
ON FEDERAL COURT — EVIDENCE — JOURNALS OF 
LEGISLATIVE BODY. — (1) Whether a seeming act of 
the Legislature is or is not a law is a judicial question 
to be determined by the court, and not a question of 
fact to be tried byajury. (2) The construction uni- 
formly given to the Constitution of a State by its 
highest court is binding on the courts of the United 
States asarule of decision. (3) An act of the Legisla- 
ture of a State, which has been held by its highest 
court not to be a statute of that State, because never 


. passed as its Constitution requires, cannot be held by 


the courts of the United States, upon the same evi- 
dence between different parties, to be a law of the 





*Compare the narrative of Richard de Anesty, given at 
length by Palgrave, English Commonwealth, vol. 2, pp. 5, 24, 
75, 83. “ Haec sunt dona quae dedi. . Radulfo medico 
regis, dedi triginta sex marcas et dimidiam; Regi centum 
marcas et Regine unam marcam quri.” 
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State, although referred to in later statutes of the 
State as an existing law, and assumed to be such in 
earlier cases in the State court, in which its validity 
was not, and by the settled practice of that court could 
not be controverted. (4) The printed journals of either 
house of a Legislature, published in obedience to law 
are competent evidence of its proceedings. Judgment 
of the U. S. Cire. Ct., N. D. Illinois, affirmed. Amos- 
keayg National Bank v. Town of Ottawa. Opinion by 
Gray, J. 

[Decided May 8, 1882.] 

CONSTITUTIONAL LAW — LOCAL WHARFAGE CHARGES 
NOT TAX ON TONNAGE NOR REGULATION OF COMMERCE. 
—The town of C., situate upon the Kentucky shore 
of the Ohio river, under the authority of the Kentucky 
Legislature constructed wharves within its limits, and 
established by ordinance regulations as to the places 
of landing of vessels, wharfage charges determined by 
the tonnage of the boats landing and the time of oc- 
cupancy, and fixed a penalty for violating the regula- 
tions. Held, that the regulations were not invalid as 
in violation of the constitutional provisions in relation 
to tonnage taxes and regulations of commerce. If the 
trustees of the town had aright to compensation for 
the use of the improved landing or wharf which they 
had made, it is no objection to the ordinance fixing 
the amount of this compensation that it was measured 
by the size of the vessel, and that this size was ascer- 
tained by the tonnage of each vessel. It is idle, after 
the decisions made, to call this atax upon tonnage. 
Cannon v. New Orleans, 20 Wall. 597; Packet Co. v. 
St. Louis, 100 U. S. 428; Same v. Keokuk, 95 id. 
80; Guy v. Baltimore, 100 id. 442. Still less ground 
exists for holding that the penalties imposed for a 
refusal to obey the rules for places of landing are 
taxes on tonnage. Nor is there any room to question 
the right of acity or town situated on navigable waters 
to build and own a wharf suitable for vessels to land 
at, and to exact a reasonable compensation for the 
facilities thus afforded to vessels by the use of such 
wharves, and that this is no infringement of the con- 
stitutional provisions concerning tonnage taxes and 
the regulation of commerce. A regulation as to the 
landing of vessels belongs to that class of rules which, 
like pilotage and some others, can be most wisely ex- 
ercised by local authorities, and in regard to which no 
general rules, applicable alike to all ports and landing 
places, can be properly made. If aregulation of com- 
merce at all, it comes within that class in which the 
States may prescribe rules until Congress assumes to 
do so. Cooley v. Board of Wardens, 12 How. 237; 
Gilman v. Philadelphia, 3 Wall. 727; Crandall v. Ne- 
vada, 6 id. 42; Pound v. Turck, 95 U. S. 462. Decree 
of U.S. Cire. Ct., Kentucky, affirmed. Cincinnati & 
Pomeroy Packet Co. v. Trustees of Catlettsburg. Opin- 
ion by Miller, J. 

[Decided May 1, 1882.] 


PATENT — CERTAINTY IN SPECIFICATION — NOVELTY 
OF INVENTION — PRIORITY BETWEEN CLAIMANTS — 
PLEADING. —(1) A specification in letters-patent is 
sufficiently clear and descriptive, when expressed in 
terms intelligible to a person skilled in the art to which 
the invention belongs. Evidence is admissible to show 
the meaning of terms used ina patent, as well as the 
state of the art, for the purpose of enabling the court 
or jury to understand it. If an improvement of a 
well-known appendage to a machine is fully described 
in a specification, it is not necessary to show the 
ordinary modes of attaching the appendage to the 
machine; the patent is to be read as if the machine and 
its appendage were present, or in the mind of the 
reader, and he, a person skilled in the art. (2) A new 
combination of known devices, producing a new and 
useful result (as that of greatly increasing the effective- 





ness of a machine) is evidence of invention, and may 
be the subject of a patent. Webster’s improvement in 
looms for weaving pile fabrics,which consisted in sucha 
new combination of known devices as to give toa loom 
the capacity of weaving fifty yards of carpet a day, 
when before it could only weave forty,—held to be 
patentable, and his patent for the same, dated August 
27, 1872, sustained. (3) Of two original inventors, the 
first will be entitled to a patent unless the other puts 
the invention into public use more than two years be- 
fore the application for a patent. (4) An invention 
relating to machinery may be exhibited as wellin a 
drawing as in a model, so as to lay the foundation of 
a claim to priority, if sufficiently plain to enable those 
skilled in the art to understand it. (5) Though the 
defence of prior invention ought to be set out in the 
answer, yet if the omission to set it out is not objected 
to’at the proper time in the court below, it cannot be 
objected to in this court. Roemer v. Simon, 95 U. 8. 
220. Decree of U.S. Cire.Ct. 8. D.,New York, reversed. 
Webster Loom Co. v. Higgins. Opinion by Bradley, J. 
[Decided May 8, 1882. 


STATUTORY CONSTRUCTION — PUNCTUATION — MORT- 
GAGE — STATUTES AUTHORIZING REDEMPTION DO NOT 
APPLY TO RAILROADS—CHATTEL MORTGAGE. — (1) 
Where a comma after « word in a statute, if any force 
was attached to it, would give the sec‘ion containing it 
a broader scope than it would otherwise have, held, that 
that circumstance should not have a controlling influ- 
ence. Punctuation is no part of the statute. Lord 

*Kenyon, in Doe v. Martin, 4 T. R. 65, said that courts 
in construing acts of Parliament or deeds should read 
them with such stops as will give effect to the whole. 
Sedgw. Constr. Stat. (2d ed.) 223, note a; Bouv. Law. 
Dic. 347, 402. The general rule is well illustrated in 
Barrington’s Statutes (4th ed.) 438, note x; Price v. 
Price, 10 Ohio St. 316; Cushing v. Worrick, 9 Gray, 
385; Gyger’s Estate, 65 Penn. St. 311; and Hamilton v. 
Str. R. B. Hamilton, 16 Ohio St. (N. S.) 482. In the last 
case it was said: ‘‘ But for the punctuation, as it 
stands, there could be little doubt but that this was 
the meaning of the legislature. Courts will however, 
in the construction of statutes, for the purpose of ar- 
riving at the real meaning and intention of the law 
makers, disregard the punctuation, or repunctuate, if 
need be, to render the true meaning of the statute.” 
(2) Statutory provisions giving the right to redeem, as 
well lands or tenements sold under execution, as 
mortgaged lands sold under decrees of courts of equity, 
have no application to the real estate of a railroad cor- 
poration, which with its franchises and personal prop- 
erty is mortgaged, as an entirety, tu secure the pay- 
ment of money borrowed for railroad purposes. Mort- 
gaged real estate, to which is attached the right of re- 
demption, is such and such only as could at law be 
levied upon and sold on execution. The right does not 
extend to real estate of a public corporation, mortgaged 
with its franchise to acquire, hold, and use property 
for public purposes, and whose chief value depends 
upon its being so used and appropriated. The differ- 
ence between real estate, so acquired, held, and used, 
and real estate which may at law be sold under exe- 
cution, is well illustrated in Gue v. Tide Water Canal 
Co., 24 How. 262. In that case it appeared that an 
execution was levied upon a house and lot, sundry 
canal locks, a wharf-boat, and several lots, the prop- 
erty of the canal company, chartered under the laws of 
Maryland for the construction of a canal from Havre 
de Grace, in that State, to the Pennsylvania line. The 
property so levied upon was admitted to be necessary 
to the uses and working of the canal, which was a 
public improvement, and a great thoroughfare of trade. 
It was of little value apart from the franchise to take 
tol's, and if sold separately under execution, the 
franchise to take tolls, said Taney, C. J., speaking for 
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the court, would not have passed to the purchaser. 
It was consequently ruled that the real estate there in 
controversy could not be seized and sold under fieri 
facias, and consistently with the rights of stockholders 
and creditors, could not be sold separately from the 
franchise from which was derived its chief value. (3) 
Statutory provisions in regard to chattel mortgages, 
held, not to embrace mortgages by a railroad corpora- 
tion, in connection with its real estate and franchises, 
of its personal property used and appropriated for 
railroad purposes. Decreesof U.S. Circ. Ct., 8. D. 
Illinois, affirmed. Hammock v. Farmers’ Loan & Trust 
Co. Opinion by Harlan, J. 

[Decided May 24, 1882.] 


—_————_——___—_ 


UNITED STATES CIRCUIT COURT 
ABSTRACT.* 


BOUNDARIES — ALONG PONDS OR LAKES — ESTOPPEL. 
STATE MAY BE BOUND By.— (1) Non-navigable streams 
are usually narrow, and the lines of riparian owners 
can readily he extended into them at right angles with- 
out confusion or injustice. But practical difficulties 
arise in applying the rule to lakes and ponds having no 
current, and being more or less circular. Mere pro- 
prietorship of the surrounding lands will not in all 
cases give ownership to the beds of natural non-navi- 
gable lakes and ponds. As to them the application or 
non-application of the rule depends largely upon the 
facts in the given case. Therule is that while a gen- 
eral grant of land on ariver or stream “on-navigable 
extends the line of the grantee to the middle or thread 
ofthe current, a grant on a natural pond or lake ex- 
tends only tothe water's edge. See Wheeler v. Spi- 


nola, 54 N. Y. 377; Canal Com'rs v. People, 5 Wend. 
423; Dillingham v. Smith, 30 Me. 370; Mansur v. Blake, 


62 id. 38; Paine v. Woods, 108 Mass. 160; State v. Gil- 
manton, 9 N. H. 461; Mariner v. Schulte, 13 Wis. 775; 
Delaplaine v. Chic. & N. W. R. Co., 42 id. 214; Boor- 
man v. Sunnuchs, 42 id. 233; Seaman v. Smith, 24 III. 
521; Austin v. Rutland R. Co., 45 Vt. 215. (2) Resolute 
good faith should characterize the conduct of States in 
their dealings with individuals, and there is no reason, 
in morals or in law, that will exempt them from the 
doctrine of estoppel. Commonwealth v. Andre, 3 
Pick. 224; Commonwealth v. Pejepscut Proprietors, 10 
Mass. 155; People v. Soc. for Prop. of Gosp., 2 Paine, 
545; State v. Bailey, 19 Ind. 452; People v. Maynard, 
15 Mich. 463; Cahn v. Barnes, 5 Fed. Rep. 326. U. 8. 
Cire. Ct., Indiana, April 8, 1882. State of Indiana v. 
Milk. Opinion by Graham, C. J. 

CONTRACT— WHEN ACTION LIES FOR BREACH OF— 
DAMAGES.— (1) In contracts for services, for marriages, 
for deliveries of merchandise, if the principal, before 
the time for performance arrives, renounces the con- 
tract, animmediate action will lie. Accordingly where 
defendants contracted to deliver a quantity of ice at 
50 cents per ton during the season, ‘*‘ while the river is 
open,”’ and in consequence of the price of ice during 
the season rising to five dollars per ton, they unquali- 
fiedly refused to ship the ice that season, it was held 
that an action may be maintained, though brought be- 
fore the close of the season. Hochster v. DeLatour, 2 
Ell. & Bl. 678; Frost v. Knight, L. R., 7 Ex. 111; Roper 
v. Johnson, L. R., 8 C. P. 167; Crabtree v. Messersmith, 
19 Iowa, 179; Holloway v. Griffith, 32 id. 409; Fox v. 
Kitton, 19 Ill. 519; Burtis v. Thompson, 42 N. Y. 
246; Howard v. Daley, 61 id. 362. (2) In such action 
the measure of damages is the value of the ice, to be 
estimated at what plaintiffs lost. Ex parte Llansamlet 
Tin Plate Co., L. R., 16 Eq. 155; Brown v. Muller, L. 
R., 7 Ex. 319. U.S. Circ. Ct., Maine, September term, 
1881. Dingley v. Oler. Opinion by Lowell, C. J. 


*Appearing in 11 Federal Reporter. 








REMOVAL OF CAUSE NO REMOVAL AS TO OND oF 
SEVERAL DEFENDANTsS.--- Under section 2 of the act of 
March 3, 1875, a case cannot be removed from a State 
court to a Circuit Court of the United States, as to one 
defendant, and left pending in the State court as to 
another. U.S. Cire. Ct., E. D. Missouri, April 4, 
1882. Chambers v. Holland. Opinions by McCrary, C. 
J. and Treat, D. J. 


REMOVAL OF CAUSE—CONSTRUCTION OF ACT OF 
1875 — FRACTION OF DAy.—(1) Under the act of 
March 3, 1875, the first clause of the sectlon providing 
for the removal of causes into the Circuit Court, re- 
quires all the plaintiffs or all the defendants to have the 
right to remove the cause, but by the second clause 
any one interested, either plaintiff or defendant, may 
petition if the controversy can be fully determined as 
tohim. The first clause refers to an ordinary action 
at common-law, where there is ouly one party on each 
side, and the second refers to suits where there may be 
distinct controversies between different sets of plaintiffs 
and defendants. See removal cases 100 U. 8. 457; Ruck- 
man v. Palisade Land Co., 1 Fed. Rep. 367; Burke v. 
Flood, id. 541; Smith v. McKay, 4 id. 353; Bybee v. 
Hawkett,5id.1. (2) The matter in dispute must at 
the time of filing the petition exceed $500, and if by 
amendment in the State court, the amount has been 
reduced to less than that sum, the cause cannot be re- 
moved. (3) The ancient maxim that the law knows no 
fractions of a day is now known chiefly by its excep- 
tions. When private rights depend upon it, courts 
will inquire into the hour at which an act was done, 
or a decree entered, or an attachment laid, or any title 
accrued. National Bank v. Burkhardt, 100 U. 8S. 686; 
Wydown’s case, 14 Ves. Jr. 80; Re Wynne, Chase, 227; 
Westbrook Co. v. Grant, 60 Me. 88; Re London & 
Devon B. Co., L. R., 12 Eq. 190; Re Pettit, L. R., 1 
Ch. D. 478. The crownin England has a prerogative 
to be conclusively presumed the first to have acquired 
arighton agiven day. Reg. v. Edwards, 9 Ex. 32. 
And there is some doubt whether the hour at which a 
statute became law can be proved, though the court 
thinks it may. See Richardson’s case, 2 Story, 571; 
Kennedy v. Palmer, 6 Gray, 316; Lapeyre v. United 
States, 17 Wall.191. U.S. Cire. Ct., Maine, March 25, 
1882. Maine v. Gilman. Opinion by Lowell, C. J. 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
MARCH, 1882. 

CARRIER— RAILROAD — EJECTION OF PASSENGER 
FOR REFUSAL TO PAY ADVANCED PRICE ON TRAIN — 
REFUSAL TO CARRY ON SAME TRAIN FOR FARE.— (1) 
The table of prices for fare oua railroad authorized the 
ticket-seller at D. to make a discount of fifteen cents 
for passengers who purchased tickets to L., the adver- 
tised fare being 65 cents. Plaintiff, who desired to take 
passage from D.to L., went to the ticket-office after 
the time for the departure of the train as advertised 
had expired, but there was sufficient time to purchase 
if the ticket-seller had been in the office, but he had 
only remained there up to the advertised time. Plaint- 
iff then took passage without aticket, and refusing to 
pay more than the price asked at the ticket-office, was 
ejected from the train by the conductor, who 
demanded the full fare. Held, that the ejec- 
tion was justifiable. It has been held ina few 
cases that the offer to carry passengers at a less rate if 
tickets were purchased, was in the nature of a proposal 
like other proposals to enter into a contract dependert 
for its acceptance upon the compliance with its condi- 
tion; that it might be withdrawn at any time; that 
closing the office for the sale of tickets was such with- 
drawal; and that the offer carried with it no obligation 
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on the part of ne company to open an office or to keep 
such office open for any length of time, it being merely 
an offer to make the deduction if the ticket should be 
procured. C rocker v. New Londou R. Co,, 24 Conn. 
249; Bordeaux v. Erie R. Co., 8 Hun, 579. Ina much 
larger number of cases, and with much better reason, 
it has been held that where the railroad undertakes to 
conduct its business by means of tickets, whether it 
requires, as it may, the possegion of a ticket as a pre- 
requisite to entering its cars or whether it offers a de- 
duction from the regular or advertised rate to one who 
shall procure a ticket in advance, it isa part of its duty 
to afford a reasonable opportunity to obtain its tickets. 
St. Louis & Alton R. Co., v. South, 43 Il. 176; Jeffer- 
sonville R. Co., v. Rogers, 88 Ind. 116; Indianapolis R. 
Co. v. Rinard, 46 id. 293; DuLaurans v. St. Paul R. 
Co., 15 Minn. 49. Adopting on this part of the case the 
rule most favorable to the plaintiff, he was afforded a 
fair and reasonable opportunity to obtain a ticket. 
The delay of the train did not enlarge his rights, nor 
would it entitle him to insist that at the station whence 
he was to start the office of the ticket-seller should not 
be closed until its arrival. The plaintiff having no 
right to insist on being carried for the price of a ticket, 
and declining to pay the regular fare, was properly ex- 
cluded from the train. (2) The exclusion from the 
train took place at W., astation intermediate D. and L. 
While the train was stopping plaintiff undertook to 
purchase aticket from W. to L., for the purpose of con- 
tinuing his journey on the same train, and tendered 
the ticket-seller at W. money therefor which was ac- 
cepted by the ticket-seller, but he on learning the cir- 
cumstances refused to sell the ticket, and tendered 
back the money which plaintiff refused to accept, and 
the train left W. without plaintiff. Held, that the re- 
fusal to sell the ticket was justifiable. While the jour- 
ney which he had commenced and for which he had 
contracted to pay continued, he could not at his pleas- 
ure break it into two separate transactions. That 
which he sought to make had been included in his 
original contract, and the railroad company was not 
obliged to readmit him to the same train from which 
his exclusion had been proper, so long at least as he 
persisted in his violation of the contract he had 
originally made. Stone v. Chicago & Northw. R. (o., 
47 Iowa, 82; O’Brien v. New York Cent., etc., R. Co., 
80 N. Y. 236. Swan v. Manchester & Lawrence R. Co., 
Opinion by Devens, J. 


TITLE— PLEDGE LEFT IN POSSESSION OF PLEDGOR. 
— Defendant loaned C. money and indorsed his note. 
At that time C. gave to defendant a bill of certain car- 
riages, receipted, which also stated that it was ‘for 
security forend. notes and cash."” Atthe time this 
writing was given defendant went with C. to the stable 
where the carriages were, and thereupon C. poir-ed out 
the carriages to defendant and stated that hed. ivered 
them to defendant, who left them in C.’s po. session, 
with the agreement that C. might use and let the same 
in his business. ‘The carriages remained in C.’s posses- 
sion up to the time of his death, soon after which, and 
prior to the appointment of an administrator, the de- 
fendant took possession of the carriages. In an action 
by the administrator for the value of the carriages, 
held that the case was not to be distinguished from 
Walker v. Staples, 5 Allen, 34. When the defendant, 
after the formal delivery to him, returned the property 
to the hands of the pledgor, permitted him to use and 
let it in his business, and allowed it thus to remain in 
the possession of the plaintiff's intestate up to the time 
of his death, he had abandoned the rights which he had 
acquired. Kimball v. Hildreth, 8 Allen, 167. He could 
not regain them by taking possession of the property 
after the decease of the plaintiff's intestate, but stood 
in the same position as his other creditors. Thompson 
v. Dolliver. Opinion by Devens, J. 





WITNESS — COURT DECIDES QUALIFICATION OF EX- 
PERT.— Whether a witness who is called as an expert 
has the requisite qualifications and knowledge to enable 
him to testify is a preliminary question for the court. 
The decision of this question is conclusive unless it ap- 
pears upon the evidence to have been erroneous, or to 
have been founded upon some error in law. Nunes v. 
Perry, 113 Mass. 276; Commonwealth v. Sturtivant, 
117 id. 122. Perkins v. Stickney. Opiuion by Endicott, 
J 


———_»—___— 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 

LIMITATIONS — WHEN STATUTE BEGINS ON DUE BILL 
ON DEMAND.— The statute of limitations begins to run 
upon a due bill payable on demand at its date. Itisa 
well-recognized rule of law that the statute begins to 
run on a promissory note, whether negotiable or not, 
whenever a cause of action accrues thereon; that is, 
from the time the holder has a right to demand the 
thing claimed. Bucklin v. Ford, 5 Barb. 393; 2 Par- 
son Not. and B., 641. The words ‘‘on demand” 
in a note do not make the demand a condition 
precedent to a right of action, but import the debt is 
due and demandable immediately, or at least that the 
commencement of a suit therefor is a sufficient de- 
mand; Byles Bills, 342; Taylor’s Ad’mrs v. Witman’s 
Adm’rs, 3 Grant, 138; Milne’ s Appeal, 29 Pittsb. L. J. 
397. A promise in writing to pay a note “at any time 
within six years from this date,”’ was held a promise to 
pay on demand, and the statute ran from its date. 
Young v. Weston, 39 Me. 492. The rule applicable 
in case of a promise to return specific property or se- 
curities on demand, as in Finkbone’s Appeal, 5 Norr. 
368, and of a deposit in bank, as in Girard Bank v. 
Bank of Penn Township, 3 Wright, 82, does not apply 
toadue bill. Andress’ Appeal. Opinion by Mercur, J 
(Decided March 21, 1882. 


MUNICIPAL CORPORATION — NOT LIABLE FOR INJURY 
CAUSED BY MERE SLIPPERINESS OF ICE IN STREET. — A 
municipal corporation is not liable for an injuryto a per- 
son falling on ice in the street where the fall was due to 
the mere slipperiness of the ice, no hill or ridge having 
been suffered to accumulate. A mere unevenness of 
the surface, there being nothing in the surroundings to 
attract the notice of the authorities, will not be 
sufficient to impose liability. As was saidin McLaugh- 
lin v. City of Corry, 27 P. F. Smith, 118. “ A munici- 
pality cannot prevent the general slipperness of its 
streets caused by the snow and ice during the winter, 
but it can prevent such accumulations thereof in the 
shape of ridges and hills as render their passage dan- 
gerous.”” Burrough of Mauch Chunk v. Kline. Opin- 
ion by Sharswood, J. 

[Decided March 20, 1882.] 


NEGLIGENCE —ONE CROSSING RAILWAY BY PUB- 
LICLY USED PATH NOT TRESPASSER. — A person cross- 
ing a railway track by a common and well-known foot 
path used by the public is not a trespasser, and tho 
railroad company is not relieved from liability for a 
negligent injury to him, on the ground that being a 
trespasser he was therefore guilty of contributory neg- 
ligence. The court say that such a foot-path “ must 
certainly have been well-known to the employes and 
officers of this company, and if, without let or hin- 
drance, the use of it was permitted to persons desiring 
to cross and recross the roadway, we cannot see how 
one thus using it could be treated as atrespasser. Cer- 
tainly, if a private person had so permitted his land to 
be used, an action to trespass by him against one pass- 
ing over it, without previous notice or prohibition, 
would meet with little favor. But we cannot, in this 
respect, clothe corporations with powers superior to 
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those of natural persons. Indeed, if we regard the 
case of Pennsylvania R. Co. v. Lewis, 29 P. F. 8. 33, 
as authority, even a trespasser may have some rights 
which a railroad company is bound to respect, a 
fortiori as to a person who is on the roadway by per- 
mission. To hold otherwise would be but a poor com- 
ment upon our civilization and upon the wisdom of 
this court. Philadelphia & Reading Railroad Co. v. 
Troutman. Opinion by Gordon, J. 

[Decided April 10, 1882.] 


PATENT — LIABILITY OF LICENSEE OF INVALID FOR 
ROYALTIES. — The licensee of a patent while it is ap- 
parently valid, and he is enjoying the benefit of its 
supposed validity, is bound to pay the stipulated 
royalty, and cannot set up as a defense the actual in- 
validity of the patent; but when, in addition to the 
invalidity of the patent, by reason of a prior outstand- 
ing patent for the same invention, it is shown that the 
owner of the prior patent is asserting his exclusive 
rights thereunder by supplying the market with the 
patented article, forbidding all interference on the 
part of others, and the licensee under the invalid 
patent is deprived of the enjoyment of the monopoly 
for which he contracted, and in consideration of which 
he agreed to pay the royalty, he may defend on the 
ground of the actual failure of the consideration; 
Marston v. Swett, 82 N. Y. 527. That was a suit by a 
patentee against his licensee to recover royalty, in 
which the defense was failure of consideration; and 
the court say, ‘“‘the substantial consideration to up- 
hold these royalties was the transfer to defendants of 
a monopoly, the right to an exclusive use, and we see 
at once that the evidence offered tended to show the 
total failure of that consideration. It is impossible 
not to see that if the plaintiff's theory should prevail, 
these defendants might be liable at one and the same 
time to pay royalties to the plaintiff, who had no 
patent, and to Goodfellow, who had. The injustice of 
such a result makes us slow to believe that any rule of 
law requires us to sustain it.”” Angier v. Eaton. 
Opinion by Sterrett, J. 

[Decided Jan. 2, 1882.] 


SUBROGATION — LIEN OF CREDITOR ON TWO FUNDS 
WHERE OTHER CREDITORS. — The equitable principle 
that when a creditor has a lien on two fundsin the 
hands of the same debtor, and another creditor has a 
lien only on one of the funds, the former may be com- 
pelled to levy his debt out of the fund to which the 
latter cannot resort; or what is tantamount thereto, 
if the former takes his money out of the fund, on 
which alone the latter has a lien, he may to that ex- 
tent be subrogated to the rights of the former as 
against the other fund, does not apply except in cases 
where both funds are in the hands of the common 
debtor of both creditors. Ex parte Kendall, 17 Ves. 
520; Ebeuhardt's Appeal, 8 W. & S. 327; Lloyd v. Gal- 
braith, 8 Casey, 108. Conser’s Appeal. Opinion by 
Sterrett, J. 

[Decided Oct. 3, 1881.] 


WISCONSIN SUPREME COURT ABSTRACT.* 
FEBRUARY 7, 1882. 


BAILMENT—TRUE OWNER CAN ENFORCE TITLE 
AGAINST BAILEE OR CONSIGNOR.— The true owner of 
personal property may enforce his right to it as against 
the consignor or consignee or carrier, or other bailor 
or bailee, whenever he sees fit to do so, before its de- 
livery to the bailee as directed by the bailor. A pack- 
age of money belonging to W. alone was sent by express 
directed to W. & C., and upon W.’s demanding it as 


*To appear in 54 Wisconsin Reports. 








sole owner, without any assignment by C. of his appar- 


ent interest to W., or written order by C. to deliver to 
W.., or offer of any receipt or acquittance from both, 
the express company refused to deliver itto W., claim- 
ing that the money had been subjected to process of 
garnishment in its hands. Held, that apart from the 
question of garnishment, W. may recover the full 
amount of such moneys. See upon this subject Oyle 
v. Atkinson, 5 Taunt. 75; Sheridan v. New Quay Co. 
4C. B., N. S. 617; Hardman v. Willcock, 9 Bing. 382; 
Cheesman v. Exall, 6 Exch. 341; Wilson v. Anderton, 
1B. & Ad. 450; Dixon v. Yates, 5 id. 340; Taylor v. 
Plumer, 3 M. & S. 362; Patterson v. Robinson, 5 id. 
105; Bidde v. Band, 34 Law J. Q. B. 1387; Thorne v. 
Tilbury, 3 H. & N. 534; Blivin v. Hudson River R. 
Co., 35 Barb. 188; Bates v. Stanton, 1 Duer, 79; Rogers 
v. Weir, 34 N. Y. 463; Western Transportation Co. v. 
Barber, 56 id. 544; Floyd v. Bovard,6 W. & S. 75; 
King v. Richards, 6 Whart. 418; Lawrence v. Berry, 19 
Ala. 130; Rosenfield v. Express Co.,1 Woods. 131; 
The Idaho, 93 U. S. 575; American Express Co. v. 
Greenhalgh, 80 Ill. 68. Wells v. American Express Co., 
Opinion by Orton, J. 


FRAUDULENT CONVEYANCE — EXCHANGE OF LANDS 
BY HUSBAND AND WIFE— PRESUMPTION.—In this 
case which wasan action to have declared fraudulenta 
deed from a husband to a wife as in fraud of credi- 
tors. The judgment below was in favor of plaintiffs. It 
appeared that the wife conveyed her own land in Iowa 
(which was the homestead) to the defendant husband 
by a valid deed, and took from him in exchange the 
deed in question, which was of Wisconsin land of less 
value. There was no evidence that she knew of her 
husband’s insolvency or indebtedness. Held, that the 
judgment below would be reversed for want of proof 
of fraud on her part. It has frequently been held by 
this court that a deed based upon an adequate consid- 
eration, directly from the husband to the wife, is good 
inequity. Putnamv. Bicknell, 18 Wis. 351; Hannon 
v. Oxley, 23 id. 519; Beard v. Dedolph, 29 id. 136; Fen- 
elon v. Hogoboom, 31 id. 172; Carpenter v. Tatro, 36 id. 
297; Dayton v. Walsh, 47 id. 118; Horton v. Bell, 10 N. 
W. Rep. 599. There would seem to be no good reason 
why contracts, when bona fide made for such convey- 
ance, based upon a valuable and adequate consideration, 
should not be specifically enforced in equity. Living- 
ston v. Livingston, 2 Johns. Ch. 537; Wolfe v. Insur- 
ance Co., 39 N. Y. 49; Hunt v. Dupuy, 11 B. Monr. 285. 
The burden of proving, as a matter of fact, that the 
conveyance was made with the intent to defraud 
creditors, was upon the plaintiff. Hyde v. Chapman, 
33 Wis. 392; Barkow v. Sanger, 47 id. 500. In the cases 
cited this court held that such transactions should be 
subjec ted to close scrutiny, but it is unwilling to hold 
that t) ‘y are presumptively fraudulent from the mere 
relatio of the parties. In order to avoida sale as 
being i: fraud of creditors both parties must be con- 
nected with the fraudulent design. Sterling v. Ripley, 
3 Pinney, 135; Hopkins v. Langton, 30 Wis. 379. The 
same rule prevails in the courts of Iowa. Fifield v. 
Gaston, 12 Iowa, 218; Steele v, Ward, 25 id. 535; Pres- 
ton v. Turner, 36 id. 671; Drummond v. Couse, 39 id. 
442; Kellogg v. Aherin, 48 id. 299. The rule seems to 
be universal. Leach v. Francis, 41 Vt. 670; Ewing v. 
Runkle, 20 Ill. 488; Violett v. Violett, 2 Dana, 326; 
Foster v. Hall, 12 Pick. 89; Bryne v. Becker, 42 Mo 
264; Bancroft v. Blizzard, 13 Ohio, 30; Splawn v. 
Martin, 17 Ark. 146; Governor y. Campbell, 1i 
Ala. 566; Ruhl v. Phillipps, 48 N. Y. 125; Jaeger v. 
Kelley, 52 id. 274. It is thus established, that before 
a conveyance made by a grantor with the intent to 
defraud his creditors will be set aside as against 
the grantee, it must be made to appear that such 

grantee participated in or had knowledge of such 
intent. There would be no equity in setting asido 
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the deed from the husband to the wife, as the one from 
her to him of the Lowa land was valid, even if they both 
intended to defraud the husband's creditors. Jonesv. 
Lake, 2 Wis. 210; Eaton v. White, 2id. 292; Railway 
v. Seeger, 4 id. 268; Fargo v. Todd, 6 id. 106; Schettler 
v. Brunette, 7 id. 197; Reynolds v. Vilas, 8 id. 471; 
Janvrin v. Maxwell, 23 id. 51; Clemens v. Clemens, 28 
id. 637; Dietrich v. Koch, 35 id. 618; Gunderman v. 
Gunnison, 39 Mich. 317. Mehlhop v. Pettibone. Opinion 
by Cassoday, J. 








MASTER AND SERVANT— INJURY TO SERVANT BY 
DEFECTIVE APPLIANCES — KNOWLEDGE OF SERVANT. 
—Inan action against a railway company for injuries 
to an employee, where the whole evidence shows be- 
yond dispute that the sole cause of the injuries was the 
use of one bolt of insufficient length in fastening a slat 
of the ladder of a freight car, together with the some- 
what decayed condition of the wood at the place of 
such bolt. and that there was no external indication of 
these defects, and the person injured had been fre- 
quently in charge of the same car, and in the habit of 
using the same ladder, there was no error in directing 
anonsuit. One railroad company receiving a loaded 
car from another, and running it upon its own road is 
not bound to repeat the tests which are proper to be 
used in the original construction of such a car, but may 
assume that all parts of the car which appear to be in 
good condition are soin fact. See Wedgwood v. Rail- 
way Co., 41 Wis. 478; Smith v. Railway Co., 42 id. 520; 
Morrison v. Railway Co., 44 id. 405; Steffen v. Railway 
Co., 46 id. 265; Railway Co. v. Hightower 92 Ill. 139; 
Railway Co. v. Toy, 91 id. 474; DeGraff v. Railway Co. 
76 N. Y. 125; Warner v. Railway Co., 39 id. 468; Bald- 
win v. Railway Co., 50 lowa, 680; Davis v. Railway Co., 
20 Mich. 105; Railway Co. v. Gildersleeve, 33° id. 133; 
Railway Co. v. Barber, 5 Ohio St. 541. It has frequently 
been held that an employee who has knowledge of de- 
fects in machinery about which heis employed, or who 
might know them by the exercise of reasonable care, 
cannot maintain an action for injuries resulting there- 
from, if he continues in the employment without ob- 
jection.”” Way v. Railway Co., 40 Iowa, 341; Kray v. 
Railway Co., 32 id. 357; McGlynn v. Brodie, 31 Cal. 
376; Devitt v. Pacific Railway Co., 50 Mo. 302; Dillon 
v. Railway Co., 3 Dill. C. C. R. 320; Sullivan v. Ind. Mfg. 
Co., 113 Mass. 396; Railway Co. v. Black, 88 IL. 112. 
In Hayden v. Railway Co., 29 Conn. 548, it was held 
that “‘an employee cannot recover for an injury suf- 
fered in the course of his employment from a defect 
in the machinery used by hisemployer, unless the em- 
ployer knew or ought to have known of the defect, and 
the employee did not know of it or had not equal 
means of knowledge.’’ The fairness of such a rule can- 
not well be questioned, as it places both parties upon 
an equality; and it is not materially different from the 
rule frequently recognized by this court. Dorsey v. 
Railway Co., 42 Wis. 583; Flanagan v. Railway Co., 45 
id. 98; S. C., 50 id. 462. Ballow v. Chicago & North- 
western Railway Co. Opinion by Cassoday, J. 


>—_—_———_— 


CRIMINAL LAW. 


EVIDENCE— TESTIMONY OF DECEASED WITNESS.— 
The evidence of a deceased witness on the commitment 
trial is admissible on the subsequent trial before the 
jury for the offense. {t is a continuous prosecution for 
thesame offense and the parties identical. Such evi- 
dence could be proved by parol, although it may have 
been held that what the magistrate took down in 
writing would have been better evidence of what the 
witness swore, since it was not shown that the evidence 
was taken down in writing in this case. Georgia Sup. 
Court, March 7, 1882. Robinson v. State of Georgia. 
Opinion by Jackson, C. J. 








GAMING —CONTENTS OF INDICTMENT.— It is not nec- 
essary that an indictment for gambling should state 
with whom the gambling was done, or what thing of 
value was played for, nor was it necessary to elect on 
which game of cards the playing was done. There was 
no error in admitting the testimony of a witness who 
swore from memory aided by a memorandum. Geor- 
gia Sup. Court, April 20,1882. Hinton v. State of 
Georgia. Opinion by Jackson, C. J. 


EVIDENCE — WHEN TESTIMONY TAKEN AT FORMER 
TRIAL INADMISSIBLE.— Where a witness who testified 
at the preliminary examination of the defendant upon 
the same charge is living, but has gone out of and be- 
yond the jurisdiction of the court, evidence of what he 
said on the former trial is inadmissible in a criminal 
prosecution. In United States v. Wood, 3 Wash. C. C. 
440, it was held that what a witness (since dead) swore 
at a previous trial of the same indictment might be 
proved, provided the persons undertaking to repeat the 
testimony could do it as it was given, and not repeat 
the substance of it. So held in Summons v. State, 5 
Ohio St. 325. And in United States v. Macomb, 5 
McLean, 286, where the defendant was arrested for 
robbing the mail, and a witness who testified in the 
preliminary examination died before the trial on the 
indictment, it was held that proof of his testimony on 
the preliminary trial was admissible. This is when 
the witness was dead. In cases where the witness was 
living, but had gone without the jurisdiction the deci- 
sions have been very uniform that the testimony is not 
admissible. In Finn v. Commonwealth, 5 Rand. 701, 
it is said that proof of what a witness said upon a 
former trial is inadmissible in a criminal prosecution, 
especially where he has only removed out of the State. 
The same was heldin New York in the case of People 
v. Newman, 5 Hill, 295. So also in Brogy v. Common- 
wealth, 10 Gratt. 722; in Bergen v. People, 17 Ill. 426; 
in State v. Houser, 28 Mo. 233. U. S. Circ. Ct., New 
Hampshire, March, 1881. United States v. Angell, 11 
Fed. Rep. 34. 


PLEADING — WHEN CONTRADICTION IS NOT MA- 
TERIAL— VIOLATION OF SUNDAY LAW.— An indict- 
ment under a statute of Maryland forbidding the sale 
of spirituous liquor on Sunday charged the traverse, 
with unlawfully selling aquantity of spirituous liquor, 
not less than a pint, to a particular person named, on 
the 4th day of July, 1879, ‘‘the same day in the year 
aforesaid being the Sabbath day, commonly called 
Sunday.’’ It was objected by the traverser that the in- 
dictment was fatally defective because of the aver- 
ment, that the 4th day of July of the year 1879, on 
which the sale of the liquor was alleged to have beer 
made was Sunday, whereas in fact,as the court was 
judicially bound to know, the 4th day of July of that 
year was Friday. Held that the gist of the offense 
being the sale of the forbidden article on Sunday, the 
day of the week, rather than the day of the month, was 
the material averment in respect to time; and the in- 
dictment charging the offense to have been committed 
on Sunday, though the day of the month it named did 
not fall on Sunday, was sufficient. Where the offense 
consists in doing a thing on Sunday, the indictment 
will be good if it charge the unlawful act to have been 
done on Sunday, though the day of the month given in 
it falls on some other day of the week. See McGowan 
v. Commonwealth, 2 Met. (Ky.) 3; State v. Drake, 64 
N. C. 589; Commonwealth v. Harrison, 11 Gray, 308. 
Maryland Ct. of Appeals, June 30, 1881. Hoover v. 
State of Maryland. Opinion by Alvey, J., 56 Md. 584. 


———_—___—_ 


RECENT ENGLISH DECISIONS. 


CRIMINAL LAW—FORMER ACQUITTAL—WHEN 
PRISONER HAS NOT BEEN IN PERIL.—In one indict- 
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ment the prisoners were charged with larceny at com- 
mon-law, and for feloniously receiving ‘* the goods 
aforesaid.”” They were acquitted onthe ground that 
the alleged goods were a fixture in the building. They 
were then charged upon a second indictment under the 
24 and 25 Vict., c. 96, s. 31.,for stealing the fixture, to 
which charge they pleaded autrefois acquit. The pre- 
siding chairman at sessions held that plea not to be 
proved, and the prisoners then pleaded not guilty, but 
were convicted. Held, that the ruling of the chairman 
was right, and that the prisoners had not been in peril 
on the count for receiving in the first indictment. Ct. 
for Cr. Cas. Res., March 11, 1882, Regina v. O’Brien, 
Opinion by Lord Coleridge, C. J. (46 L. T. Rep. N. 8 
177.) 


CRIMINAL LAW — FALSE PRETENSES — REPRESENT A- 
TION AS TO FUTURE AcT.— The prisoner obtained 
money by representing that he was collecting informa- 
tion for a new county directory that W. & Co. were 
getting up, and that by paying one shilling the prose- 
cutor could have his name inserted in large type, and 
would receive other advantages. There were several 
similar charges. W. & Co., an existing firm, were not 
getting up anew county directory, and the prisoner 
was not employed by them to canvass or collect infor- 
mation. The prisoner's defense before the magistrates 
(in evidence at the trial) was,that he was going to bring 
out a directory, and that he was not aware he was 
doing wrong in usingthe name of W. & Co. At the 
trial the prisoner’s counsel urged that there was no 
misrepresentation of any existing fact, but only a 
promise to do something in future. Held, that this 
wasa misrepresentation of an existing fact. Ct. for 
Crown Cas. Res., March 11, 1882. Regina v. Speed. 
Opinion by Lord Coleridge, C. J. (46 L. T. Rep. N. 8. 
174.) 

MALICIOUS PROSECUTION — FALSE CHARGE IN GOOD 
FAITH NOT GROUND FOR ACTION.— The defendant 
prosecuted the plaintiff for perjury alleged to have 
been committed in an action for rent brought by the 
defendant against the plaintiff's father. The plaintiff 
was acquitted, and thereupon sued the defendant for 
damages for malicious prosecution. Thejury were di- 
rected that in an action for malicious prosecution, the 
plaintiff must prove affirmatively the absence of rea- 
sonable aud probable cause and the existence of mal- 
ice. The learned judge then told them if they came 
to the conclusion that the plaintiff had spoken the 
truth, but that the defendant hada very treacherous 
memory, and went on with the prosecution under the 
impression that the plaintiff had committed perjury, 
yet if that was an honest impression, the upshot of a 
fallacious memory, and acting upon it he honestly be- 
lieved that the plaintiff had sworn faisely, they would 
not be justified in finding that the defendant had ma- 
liciously and without reasonable and probable cause, 
prosecuted the plaintiff. Held, a right direction. 
Autborities referred to: Mitchell v. Jenkins, 5B. & Ad. 
694; Lister v. Perryman, 25 L. T. Rep. N. S. 269; 
Turner v. Ambler, 10 Q. B. 252; Bromage v. Prosser, 
4B. & C. 255. Ct. of Appeal, March 8, 1882. Hicks 
v. Faulkner. Opinions by Hawkins, J., Lord Cole- 
ridge, C. J. and Brett, L. J. (46 L. T. Rep. N.S. 127.) 


NEGOTIABLE INSTRUMENT— WHAT GOOD PROM- 
IssORY NOTE.— Action for 5001. upon a promissory note 
in the following form: ** Witness, John Hutley, Riv- 
enhall, Oct. 2, 1860. Three months’ notice I promise to 
pay Mr. Jonathan Hutley, interest 5/. per cent. per 
annum for 5001. value received. Dan Marshall, 
Charles Marshall. (5s. stamp.] 500l.”” It was admitted 
that upon the 2d October, 5001. was advanced by Jona- 
than Hutley to Dan Marshall, and that Charles Mar- 
shall, the defendant, signed as surety for his brother. 
Held, a good promissory note for 5001. Where the 





words in the body of a note are ambiguous, the figures 
at the bottom of the note and the stamp may be looked 
at in construing them. Ct. of Appeal, Feb. 27, 1882. 
Hutley v. Marshall. Opinions by Brett, Cotton and 
Holker, L. JJ. (46 L. T. Rep. N. S. 186.) 


NEGOTIABLE INSTRUMENT — ACCEPTED BILLS WITH 
DRAWER’S NAME LEFT BLANK — FILLING BLANK 
AFTER DEATH OF ACCEPTOR.— N. in November, 1874, 
deposited stock with W. as collateral security fora 
debt due to him from R., who had accepted and deliy- 
ered to W. two bills of exchange for the amount of the 
same debt, complete in allrespects except the drawer’s 
name, which was left blank. The bills fell due on the 
18th December, 1874, and the 18th January, 1875. R, 
died on the 6th January, 1875. No drawer’s name had 
been inserted in the bills at the date of hisdeath. N, 
became bankrupt in 1879, and his trustee brought an 
action against W. to have the stock delivered up dis- 
charged from the debt, on the ground that W. could 
not complete the bills by filling up the drawer’s name, 
and therefore could not deliver over to N. as surety 
the security he held from his principal. Held, that W. 
hadaright to fill in his own name as drawer at any 
time, even after the acceptor’s death, and the action 
must be dismissed. See Scard v. Jackson, 34 L. T. 
Rep. N. 8S. 65, n; Harvey v. Case, 3id. 64; Armfield v. 
Allport, 30 L. T. Rep. 123; Montague v. Perkins, 21 id. 
85; Watson v. King, 4 Camp. 272; Usher v. Donnelly, 4 
id. 97; Hatch v. Searles, 22 L. T. Rep. 280; Re Duffy, 
L. R., 5 Ir. Eq. 92. Chane. Div., March 14, 1882. Car- 
terv. White. Opinion by Kay, J. (46L. T. Rep. N. 
S. 236.) 

‘ iniaiipiicshaiahane 
FINANCIAL LAW. 

_NDORSEMENT— NATURE OF CONTRACT OF—OF 
NOTE ON DEMAND.-—- The guaranty of a note by its in- 
dorsement in blank by a third person is that the maker 
will be of ability to pay it when it becomes due, and 
that it will be collectible by the use of due diligence. 
If the maker is not then of ability to pay it the guar- 
anty is broken. In that case nodemand on the maker 
is necessary. And it is not enough that he has some 
property that might be taken if he has not sufficient to 
pay thedebt. If the maker has real estate, the holder 
is not bound to attach it before resorting to the guar- 
antor. Where a note so guaranteed is payable on de- 
mand, and it is apparent in view of the purpose for 
which the money was borrowed that the parties did not 
contemplate its immediate payment, the question is— 
was the maker at the time the note was payable, aoc- 
cording to the presumed intention of the parties, able 
to pay it, and was it then collectible by the use of due 
diligence? Castle v. Candee, 16 Conn. 223; Clark v. 
Merriam, 25id. 576; Hayes v. Werner, 45 id. 246. Con- 
necticut Sup. Ct. of Errors, Dec. term, 1880. Forbes 
v. Rowe. Opinion by Beardsley, J. (48 Conn. 413.) 


INDORSEMENT — NOTICE.— Notice to an indorser of 
a promissory note, to be good under the law of Georgia, 
must express not only notice of demand and refusal, 
but also of protest of the note for non-payment. 
Georgia Sup, Ct., January 24, 1882. Continental Na- 
tional Bank v. Folsom. Opinion by Crawford, J. 


NATIONAL BANK—WHO 18S A “SHAREHOLDER” 
THAT IS MADE LIABLE FOR DEBTS OF BANK.— While 
it may be true that a bank organized under the Na- 
tional banking law may not be bound to admit a pur- 
chaser of shares of stock in the association to all the 
rights and liabilities of the prior holder, unless the 
transfer is made on the books of the bank in the manner 
prescribed by the by-laws or articles of association, yet 
where it does issue certificates of shares toa subse- 
quent purchaser in lieu of the certificates of the prior 
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owner, without observing its by-laws, so far as creditors 
of the bank are concerned. aparty taking and holding 
such shares of stock will be subject to the liabilities 
imposed by section 5151 of the National banking law. 
Illinois Sup. Ct., March, 1882. Laing v. Burley. Opin- 
jon by Scott, J. (101 1il. 591.) 


NEGOTIABLE INSTRUMENT — NOT SUBJECT TO EQUI- 
qies.— A negotiable note indorsed before maturity is 
not subject in the hands of the indorsee to a set-off in 
favor of the maker of a debt due by the payee at the 
time of making the note. The law presumes that the 
holder of such paper is the owner, and took it for value 
and before dishonor, and that an undated indorsement 
of the same was made at the date of the note. As was 
said in Ranger v. Carey, 1 Metc. 369, ** a negotiable note 
being offered in evidence duly indorsed, the legal pre- 
sumption is that such indorsement was made at the 
date of the note, or at least antecedently to its becom- 
ing due, and if the defendant would avail himself of 
any defense that would be open to him only in case 
the note were negotiated after it was dishonored, it is 
incumbent on him to show that the indorsement was 
in fact made after the note was overdue.’’ North 
Carolina Sup. Ct., February Term, 1882. Tredwell v. 
Blount. Opinion by Ashe, J. (86 N. C. 33.) 


—_.____. 


OHIO SUPREME COURT ABSTRACT.* 
FEBRUARY 1882.* 

ACTION — EQUITY WILL NOT WITHOUT BREACH OF 
TRUST INTERFERE FOR STOCKHOLDER IN MANAGE- 
MENT OF CORPORATION. — By the Ohio statutes the 
powers, business and property of a corporation, having 
a capital stock, must be exercised, conducted and 
controlled by its board of directors, who are duly 
elected and qualified. Held, that a court of equity will 
not, on the application of a stockholder, interfere with 
its management and control of the corporate business, 
while acting within the scope of its authority, unless 
they are guilty of a breach of trust to the injure of 
such stockholder. This principle is applicable to the 
action of the board of directors, in receiving subscrip- 
tions for that portion of the authorized capital not 
taken before the corporation was organized, where it 
will promote the objects of the corporation. A sub- 
scription for such stock, made by one member of the 
board with the consent of the other, and payment of 
the par value thereof, when the transaction is free 
from fraud, and is beneficial to the corporation, will 
not be set aside at the instance of a stockholder, when 
no action has been taken to withhold such stock from 
subscription or sale. Dodge v. Woolsey, 18 How. (U. 
8.) 342; Ware v. Grand Junction Co., 2 Russ. & M. 
470; Gifford v. N. J. R. Co., 10 N. J. Eq. 171; Stevens 
v. Rutland & B. R. Co., 29 Vt. 545; Bissell v. Mich. 8. 
R. Co., 22 N. Y. 258; Kean v. Johnson, 1 Stock. Ch. 
401; Field on Cor., $8 141, 142. Sims v. Street Railroad 
Co. Opinion by Johnson, J. 


NEGLIGENCE — KILLING ANIMAL BY RAILWAY COM- 
PANY — PRESUMPTION. —In an action against a rail- 
road company, to recover damages for killing live 
stock, the plaintiff must provo affirmatively that want 
of ordinary care on the part of the company, or its em- 
ployes, caused the injury. Such inference does not 
arise from the mere fact that the animal was killed. 
Ruffuer v. Cincinnati, etc., R. Co., 34 Ohio St. 96; Rail- 
road Co. v. Lawrence, 13 id. 66. Railroad Co. v. 
McMillan. Opinion by Longworth, J. 


TAXATION — VALUATION OF PROPERTY BY DIFFER- 
ENT MODES NOT INEQUALITY — EQUITABLE RELIEF. — 
Statutory provisions, whereby different classes of prop- 


* Appearing in 37 Ohio State Reports. 











erty are listed aud valued for taxation in and by differ- 
ent modes and agencies, are not necessarily in conflict 
with the provisions of the Constitution, which require 
all property to be taxed by a uniform rule and accor- 
ding to its true value in money. Asa general rule, the 
decisions of officers and tribunals specially created and 
charged, in tax laws, with the duty of valuing property 
for taxation and equalizing such valuations, are final 
and conclusive. Inequalities in the valuations, made 
under a valid law, of property for taxation, do not con- 
stitute grounds for enjoining the tax, in the absence of 
fraudulent discriminations by the agents and officers 
charged by the law with the duty of making such val- 
uations. Even in such case equity will not relieve a 
tax-payer whose property is not assessed in a greater 
amount than would have been imposed upon it, in case 
all the taxable property of the State had in fact been 
assessed, by a uniform rule and according to its true 
value in money. A petition for such injunction, which 
shows that the plaintiff’s property was valued only at 
80 per cent of its true value in money, while other 
property in the county was valued at only 40 per cent 
of its value, and avers that such valuations were un- 
equal, unjust and illegal, does not state sufficient facts. 
Wagoner v. Loomis. Opinion by Mcllvaine, J. 


—— 


CORRESPONDENCE 


A PERILOUS QUESTION OF GRAMMAR. 


Editor of the Albany Law Journal: 

DEAR Sir. —In a printed subpoena blank, following 
the command to “appear and testify,’’ etc., and im- 
mediately preceding the teste clause, are the words, 
‘*Hereof fail not at your peril.’”’ Doubtless the in- 
tended effect of this clause is that of a warning to tho 
party subpoenaed that if he fails to obey the writ he 
does it ‘tat his peril,’ rendering himself liable to pun- 
ishment for contempt, etc., etc. Now, does not the 
above phraseology defeat the very object of the clause? 
As the subpoena now reads, the party subpoenaed, if 
he “fails Not,” that is, if he OBEYS the writ, he does 
it ‘at his peril’ and hence instead of an inducement to 
obey there is rather a warning not to obey. The ques- 
tion is, should not this clause read, ‘* Hereof fail at 
your peril,’’ the ** not’’ being omitted. 

JOHN Dox, JR. 

Yonkers, July 31, 1882. 


(We think the phraseology is right. If it were not 
for the words, ‘tat your peril,’ the phrase of course 
should stand, ‘hereof fail not.’’ This is equivalent 
to ‘“‘obey,’’ and the whole substantially reads, ** fail 
not to obey at your peril.”” Or the words ‘tat your 
peril’’ may be regarded as interjectional, like ‘‘make 
no mistake”’ or ‘don’t you forget it.”” It would be 
impossible for anybody to regard it as a command to 
disobey. Or you may read it, ‘fail not to be and 
appear,’’ etc., ‘tat your peril.””’ We grant that the 
other way would not be wrong—“ hereof fail at your 
peril,’ but the accepted way is right. Ep. ALB. Law 
JOUR.) 


THE UnriquitTous CAsE OF DETROIT V. BLAKEBY. 
Editor of the Albany Law Journal: 

Why fret? The doctrine of Detroit v. Blakeby has 
been extinguished in Michigan for the last three years 
by Act of Legislature, and its successful abolition after 
various blundering attempts, is recognized in Grand 
Rapids v. Wyman, 46 Mich. 517, and Buwrabane v. 
Byron Township, id. 555. 24 ALB. L. J. 376-7. 

H. A. CHANEY. 

DetrRoIT, August 1, 1882. 
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NEW BOOKS AND NEW EDITIONS. 


BaTEs’ PLEADINGS, PARTIES AND Forms. 
Pleadings, Parties and Forms under the Code. Adapted to 
the Statutes of Ohio, in force July, 1881, with full author- 
ities from all States using a Code, and decisions from the 
common law practice. By Clement Bates, of the Cin- 
cinnati Bar Cincinnati, Robert Clark & Co., 1882. 2 
vols., pp. xvi, viii, and 1239. 
NE of the most difficult subjects to deal with ina 
treatise is legal practice. Weare not sure that we 
should err if we pronounce it the most difficult. The 
reasons of this is, that its rules have nearly all bad 
their origin in convenience and not in principle, and 
the rules remained after the occasion giving rise to 
them no longer existed; that those rules are not only 
numerous, but in many respects naturally inhar- 
monious, such semblance of harmony as there is being 
the result of arbitrary regulation, and that such 
changes and additions as legislature and courts have 
made in recent times have often left doubt whether in 
specific cases the old rule still prevails or is abrogated 
by a new one. To do justice to the subject, the 
writer needs to be aman of keen analytical powers, 
well up in every branch of the law, and gifted with a 
style of composition that will enable him to express 
what he desires to say briefly, accurately and clearly. 
That such a writer as this is not often found is why 
most books relating to practice possess small value, 
being but little more than poorly arranged compendi- 
ums of what has been enacted, decided, and said in 
relation to their subject. 

A few excellent works have nevertheless appeared, 
and among them we must class the one before us. 
The writer in his preface announces that the scope of 
the work is strictly ‘practice alone.’’ The word 
*“*practice’’ we suppose is to be taken in its broader 
sense as including parties and pleading, as the latter 
topics are named in the title and fully treated. The 
author also states that elementary matter has been 
spared the reader, as he is assumed to be in some degree 
familiar with each action, and certain forms available 
elsewhere are omitted for the purpose of economizing 
space. The professions of the preface, so far as we 
have been able to discover, are fulfilled, and we have a 
work of over a thousand pages of text, exclusive of in- 
dices, etc., devoted to practice under the Code of Ohio, 
and possessing the merits of adherence to its subject, 
accuracy and brevity in its statements of principles, 
thoroughness in details, and fulness in its references 
to authority. We have examined these volumes with 
considerable care, and find in every part evidence 
of aconscientious and faithful performance of what 
was undertaken. The work is arranged in a usual 
manner, the general rules governing parties, pleadings, 
and actions being first considered, the rules applicable 
to particular actions and defenses, occupying about 
two-thirds of the entire space, following, after which 
the topics of counter-claim, reply, motions, appeals, 
etc., are treated. Repetition of matter is avoided by 
cross-references. Numerous forms of pleading are 
given, some applicable generally and others applicable 
to nearly a hundred particular actions, and toa like 
number of particular defenses. These forms relate to 
about every case likely to arise, and are skillfully pre- 
pared, the direct style of composition being almost 
uniformly adopted. Compactness is secured by the 
use of letters for the names of parties and avoidance of 
repetitions. The writer’s treatment of the topics dis- 
cussed is lucid, and we believe will be found practical. 
The section on ‘“* Misnomer,”’ etc., pp. 71-80, is the most 
useful article upon that branch of the law we have 
met with. But we have not space to particularize. 

The table of cases cited, which is admirably made, 
indicates that nearly six thousand cases have been ex- 





amined in preparing thisbook. The citations are from 
almost every English and American authority, the 
references to New York decisions being peculiarly 
numerous. 

The index is very full, occupying 138 pages. Its ar. 
rangement of subordinate references is faulty, a matter 
that materially impairs its value as a key to the work, 
and indirectly the practical utility of the work itself. 
The arrangement of the principal references is well 
enough, but this is not sufficient to render an index 
what it should be. The mechanical execution of the 
volumes is good. 


DONNAN’S ANNOTATED CRIMINAL CODES. 

Annotated Code of Criminal Procedure of the State of New 
York, as amended in 1882. With Copious Forms and Notes 
of Judicial Decisions, on Pleading, Practice and Evidence, 
together with an exhaustive Index. Annotated Penal Code 
of the State of New York, as amended in 1882. With Notes 
of all Judicial Decisions referring to the same, together 
with an exhaustive Index. Edited by George R. Donnan, 
Albany, N. Y.: John D. Parsons, Jr., 1882. 1 vol., pp. xx, 
510, 298, civ, exviii. 

This isa very thorough and intelligent piece of work, 
and must prove indispensable. The editor,a careful 
and experienced lawyer and legal editor, has evinced 
excellent judgment in his annotations, and has so ar- 
ranged them, with catch words and letters, that by ref- 
erence to the indexes any point can instantly be found. 
We have rarely seen so well contrived, so neatly execu- 
ted, and so happily distributed a massof notes. The 
forms are concise but sufficient, and alone cover 
some 160 pages. The indexes are remarkably de- 
tailed, exhaustive and accurate. There is also an 
index of the forms. The work, although embracing 
the last amendments, has been many months in hand, 
and has been prepared with deliberation and pains- 
taking. It would be hard to find another book on 
our local criminal practice so methodical, comprehen- 
sive and convenient, and in counection with the 
recent codification of the criminal law, the work hasa 
double and unique value. The book is very admirably 
printed. It contains the official certificate of the Secre- 
tary of State to the correctness of the laws and the 
amendments. 


ROBERTS AND WALLACE’S LIABILITY OF EMPLOYERS. 

A Summary of the Law on the Liability of Employers for Per- 
sonal Injuries. By W. Howland Roberts and George 
Henry Wallace. Second edition, enlarged. London: 
Reeves and Turner, 1882. Pp. xxii, 232. 

This manual ls designed for English use, with special 
reference tothe Employers’ Liability Act of 1880, which 
greatly enlarged the employer's liability to his ser- 
vant. It seems well devised and well constructed. 

Youna’s ADMIRALTY DECISIONS. 

The Admiralty Decisions of Sir William Young, Kt., LL. B., 
Judge of the court of vice-admiralty for the province of 
Nova Scotia, and late Chief Justice of the Supreme Court, 
1865-1880. Edited by James M. Oxley. Toronto: Carswell 
& Co., 1882. Pp. vii, 312. 

The title-page sufficiently describes the scope and 
indicates the probable authority and interest of these 
decisions. We have found considerable interest in 
several decisions on violations of the Dominion Fishery 
Acts, on which we comment in Notes of Cases, ante, 
103. 

26 KANSAS REPORTS. 

This volume contains cases decided at July Term,1881, 
and January Term, 1882. A number of them are of 
general interest and importance; these have been re- 
ferred to in these columns from advance sheets sent us 
by Mr. Randolph, the reporter. The reporter’s work 
is well done, and the book is creditably printed. 
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CURRENT TOPICS. 


HE meeting of the American Bar Association at 
Saratoga last week was not more numerous 
than that of last year; we think hardly so numer- 
ous, There -was the customary predominance in 
numbers of western and southern lawyers over the 
eastern. Such of the exercises as we were able to 
attend were of about the average degree of interest 
which has characterized these meetings from the 
start. The annual address, delivered by Vice-Presi- 
dent Kernan in place of the deceased president, Mr- 
Potter, is published in full in other columns of this 
journal. The address by Mr. Lawton, of Georgia, 
is highly spoken of. It was biographical in charac- 
ter, the main subjects being Pettigrew and Legare, 
of South Carolina. We regret that its length will 
debar us from publishing it in full, Mr. Lawton was 
complimented by election to the presidency of the 
association for the coming year. 


We were led by the apparently live interest of 
Mr. Koerner’s paper on the Doctrine of Punitive 
Damages and its Effects on the Ethics of the Pro- 
fession, to make a pilgrimage to Saratoga to hear 
the reading. The paper was read by Mr. Hinkley, 
the secretary. It was of respectable merit, but not 
of,noticeable originality or brilliancy. Mr. Koener 
vigorously assailed the doctrine on principle. We 
think he might usefully have called attention to 
more of the recent judicial protests against the doc- 
trine. His only reference, as we recollect, was to 
that of Chief Justice Ryan, in Bass v. Railway Co., 
42 Wis. 654; S. C., 24 Am. Rep. 437. (The author 
incorrectly credited this to Michigan.) Judge Fos- 
ter, of New Hampshire, wrote a book on this sub- 
ject, and published it as a judicial opinion, in Fay 
v. Parker, 53 N. H. 342; 8S. C., 16 Am. Rep. 272. 
The subject has also been touched upon in Koerner 
v. Oberly, 56 Ind. 284; S. C., 26 Am. Rep. 34; 
Boyer v. Barr, 8 Neb. 68; S.C., 30 Am. Rep. 814; 
Huber v. Teuber, 3 MacArthur, 484; 8. C., 36 Am. 
Rep. 110. The last four cases hold that exemplary 
damages are not recoverable in an action for an act 
punishable criminally. At the close of the paper, 
the author briefly declared his belief that the doc- 
trine was demoralizing to the profession, and alluded 
in severe terms to the ‘‘ contingent fee ” business, 
In respect to this he used harder language than we 
have ever done, denouncing such agreements as 
‘gambling contracts,” prohibited either by express 
law or by ‘‘honorable custom.” 


The paper by Mr. Rose, of Arkansas, on Titles of 
Statutes, exhausted the learning on the subject and 
was well written, but seemed to us too dry and 


technical for the occasion. We think he did not 
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wisely to eschew the historical portion of his sub- 
ject, or rather to treat it so slightly. There must 
be a good deal of amusement in it. (We always re- 
call, on this subject, the act of this State author- 
izing a lottery to raise money nominally for the 
‘‘improvement of Hudson’s river,” but really to 
complete the old capitol.) This essay, as well as 
that of Mr. Koerner, exhibited general scholarship 
and research. 


Mr. Semmes’ essay on the Civil Law, as Trans- 
planted in Louisiana, received high praise from those 
who heard it. It is in print, and we shall do our- 
selves the pleasure of reading it and of comment- 
ing on it as the interest of the subject and the ex- 
cellence of the treatment will warrant. 


The debate, on Thursday evening, on the major- 
ity and minority reports of the committee, appointed 
to devise a plan for the relief of the Supreme Court 
of the United States, proved interesting, and more 
lively than the proceedings of the association are 
wont to be. We have heretofore commented to some 
extent on the respective reports. The majority in 
effect recommend the Davis plan of an intermediate 
appellate court in each Circuit; the minority recom- 
mend authorizing the Supreme Court to sit in two 
divisions. Mr. Hitchcock, of St. Louis, opened the 
debate in a temperate and lucid manner, on behalf 
of the majority report. He is a good and unpre- 
tentious speaker, and his argument was character- 
ized by the various ability which has given him so 
high a rank in the southwest. We think he laid 
too much stress on the weakest point of his case, 
namely, the objection that the proposed sitting in 
divisions is an infraction of the constitutional in- 
junction that there shall be ‘‘one Supreme Court.” 
He was answered, at greater length, and with ad- 
mirable ingenuity, force, and elegance, by Mr. 
Phelps, of Vermont, the chairman of the commit- 
tee. Mr. Phelps made mince-meat of the constitu- 
tional objection in a few easy and masterly sen- 
tences, by showing that Congress has and has 
exercised the power of saying what shall be a quo- 
rum of the court, and may declare it four as well as 
six, and that the other members, while such a quo- 
rum is sitting, may also sit separately, and thus 
there may be two quorums of one court. Mr. Phelps 
commented with great force on the impolicy, if not 
the unconstitutionality, of establishing an inferior 
appellate court, supreme up to ten thousand dol- 
lars. Mr. Bonney, of Chicago, responded for the 
majority in an unpremeditated but effective speech. 
His remarks were acute, but his manner and voice 
are fuucreal. He found a curious safeguard against 
the patent danger of inconsistent decisions by the 
various intermediate appellate courts, in the fact 
that the Federal Reporter promptly reports every 
case, and the judges can keep informed by reading it. 
An undoubtedly deserved compliment to our ex- 
cellent contemporary, but hardly a satisfactory solu- 
tion of the difficulty. (At this moment our Su- 
preme Court have recorded conflicting decisions on 
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the subject of the rate of interest on overdue con- 
tracts.) Meanwhile Mr. Evarts was looking nerv- 
ously at the clock, and everybody was impatiently 
waiting for the intellectual lion of the occasion, but 
on Mr. Bonney’s subsidence Mr. Russell, of St. 
Louis, sprang with an angry roar into the arena, 
and proceeded to convulse the house with a violent 
and uproarious tirade against Senator Davis and his 
bill. Points of order were of no avail. The en- 
thusiastic gentleman sought to fire the associated 
heart by showing how contemptuously the senator, 
when asked to adjourn the debate in the Senate in 
order to hear from this committee, had refused, stig- 
matizing the association as ‘‘a few gentlemen who 
meet at Saratoga,” and who do not agree among 
themselves, etc. This was too bad of the senator, 
especially as he himself is one of the ‘‘ few gentle- 
men,” but the speaker got even with him by calling 
him ‘a guasi politician.” Although the senator was 
not in this part of the country, yet he must easily 
have heard the speaker, who might prudently have 
saved the expense of his journey to Saratoga and 
delivered his speech on the levee at St. Louis. He 
should have recalled Quintilian’s declaration: 
“* Hst quedam vox ad auditam accommodata, non 
magnitudine sed proprietate.” By this hour— 
half-past ten—it was apparent that Mr. 
Evarts would not have time to utter more than one 
of his famous sentences before eleven, and that the 
room was full of gentlemen as anxious to be heard 
as to hear, and the debate was adjourned until 
morning, when no doubt the rivalries of Chicago 
and St. Louis, and the local disagreement of St. 
Louis on this topic, found audible expression. We 
are sorry that we could not be there. 


Mr. Evarts, we are informed, dwelt on the con- 
stitutional objection to the establishment of the new 


courts. If his argument was like Mr. Phelps’ in 
this regard, it was to the effect that as the Constitu- 
tion declares that ‘‘the Supreme Court shall have 
appellate jurisdiction,” ‘‘ with such exceptions and 
under such regulations as the Congress shall make,” 
Congress has no power to vest final appellate juris- 
diction in any other tribunal, as the Davis bill does 
vest it in cases under ten thousand dollars. This 
argument we are not prepared to accept. By the 
Constitution (art. 1, § 8), Congress has power ‘‘to 
constitute tribunals inferior to the Supreme Court,” 
and the judicial power is vested in the Supreme 
Court and ‘‘in such inferior courts as the Congress 
may from time to time ordain and establish ” (art. 3, 
$1). The power to establish inferior courts being 
clear, cannot an inferior court of final appeal in 
particular classes of cases be established? It is 
conceded that under the power to except and regu- 
late, Congress may entirely cut off the right of ap- 
peal in particular cases. May it not then vest that 
right—not generally, but in particular classes of 
cases —in an inferior appellate court? Such vest- 
ing would seem to be an act of grace and favor, 
when the right may be denied entirely. This does 
not seem unconstitutional. 





The result of the debate was the adoption of the 
majority report by a vote of 39 to 27. Senator 
Davis will probably now think better of the “few 
gentlemen who meet at Saratoga.” But we think 
no better of his bill. Nor, as we have said before, 
do we entirely approve the minority scheme. That 
is good so far as it goes. So is the majority plan 
in a modified form. We are more than ever con- 
vinced that the best plan is to establish a single in- 
termediate appellate court, to sit at various con- 
venient points, with the right to appeal from it to 
the Supreme Court, at least as ample as now from 
the inferior courts; to authorize the Supreme 
Court to divide itself; and to increase the number 
of Circuits and of Circuit and District judges. It 
should be noted that in one view the Davis scheme 
may increase rather than diminish the Supreme 
Court labor, for it confers the right of appeal upon 
certificate in all cases involving five hundred dol- 
lars, whereas now the limit is absolute at five thou- 
sand dollars. We favor the principle of unre- 
stricted appeal where it is practicable, but it should 
never be hampered by the veto power of the certifi- 
cation system, and certainly should never be meas- 
ured by a pecuniary standard, 


We regret to see the Albany Lvening Journal as- 
serting that the prosecution in the Bradley-Sessions 
bribery case ‘‘ has not the shadow of a leg to stand 
on.” It would be quite as well not to try to preju- 
dice the public mind in thiscase. There is nothing 
in Mr. Sessions’ history or reputation that renders 
the accusation incredible or even improbable; there 
is nothing in Mr. Bradley’s that necessitates a belief 
in consp’ acy and perjury to ruin Mr. Sessions. The 
apparent fact of the money should have some weight 
in a case balanced as to witnesses in respect to num- 
ber if not in respect to quality. It does not look 
well in a newspaper to scout so important an accu- 
sation beforehand, especially when made against 
one of its own party. Let us have the case tried, 
and let us have a fair trial, and let us see if it is 
possible to punish bribery in this State. We do not 
say that we believe Mr. Sessions guilty; we only say 
that if he is, he should be doing the State service as 
a stone-cutter rather than as a law-maker. 


In addition to previous announcements for the an- 
nual meeting of the New York State Bar Associa- 
tion, to be held here September 19, Hon. George 8. 
Batcheller, American judge in the Egyptian Inter- 
national Court at Cairo, has accepted the invitation 
of Mr. Shepard’s committee, and will speak to the 
State bar on the ‘‘ Principles of Extra-Territoriality 
in the Ottoman Empire and the Mixed Courts of 
Egypt.” This would be an interesting subject at 
all times, but at this juncture it is emphatically so, 
when England has drawn the sword to maintain her 
view of those principles, and when the functions of 
the courts are suspended, at least, temporarily. 
Judge Batcheller’s long residence at Cario, in a po- 
sition giving him the entreé to State councils, ren- 
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ders him the best possible authority on this subject. 
Mr. Dwight H. Olmstead, is to deliver an essay 
upon a subject which is properly engrossing a good 
deal.of attention both in this country and in Great 
Britain, viz., ‘*Land Transfer Reform.” In Penn- 
sylvania a company has been chartered to guarantee 
real estate titles. The New York Chamber of Com- 
merce has called very loudly on the lawyers to sim- 
plify the transfer of real estate; and Parliament has 
had two of its committees report on the subject, 
with the view to reformatory legislation. It is to 
be hoped, in view of the eminent character of the 
speakers (Attorney-General Brewster is to make the 
annual oration), and the diversity and importance 
of the subjects to be discussed, that both the bar 
and laity of Albany, the home of the State Bar As- 
sociation, will cordially second the committee of 
arrangements by their attendance, and by courtesies 
to the distinguished gentlemen who are to visit 
them. 


NOTES OF CASES. 


N Burton v. Stratton, United States Circuit Court, 
| Eastern District of Michigan, July 3, 1882, 12 
Fed. Rep. 696, it was held that ‘* Twin Brothers” is 
a valid trade-mark for yeast, in connection with a 
label showing the figures of two men’s heads. The 


principle declared is that mere words may become 
valid trade-marks, when purely arbitrary, or when 
indicative of the origin or original ownership. 
Brown, D. J., gave the following useful summary: 


“1, That a court of equity will enjoin unlawful 
competition in trade by means of a simulated label, 
or of the appropriation of a name; as where the de- 
fendant appropriates the name of a hotel conducted 
by the plaintiff, or imitates his label upon prepara- 
tions. Howard v. Henriques, 3 Sandf. 725 (Irving 
House case) ; Woodward v. Lazar, 21 Cal. 448 (What- 
Cheer House case); Howe v. Searing, 10 Abb. Pr. 
264 (Howe’s Bakery case); MeCardel v. Peck, 28 id. 
120 (McCardel House case); Williams v. Johnson, 2 
Bos. 1 (Genuine Yankee Soap case); Day v. Croft, 
2 Beav. 488 (Day & Martin Blacking case); Davis v. 
Kendall, 2 R. I. 566 (Pain-Killer case); Meriden 
Britannia Co. v. Parker, 39 Conn. 450. The ground 
of interference in this class of cases is fraud; that 
is, the attempt to palm off the goods of the defend- 
ant as the goods of the plaintiff. 2. A court of 
equity will not protect a person in the exclusive use 
of a word which expresses a falsehood; as, if the 
article bears the word ‘patented’ when in fact it is 
not patented, or exhibits an untruth as to the place 
of manufacture or composition of the article. 
Leather Cloth Co. v. American Leather Cloth Co., 11 
H. of L. 531; Brown on Trade-Marks, § 72; Flavel 
v. Harrison, 10 Hare, 467; Partridge v. Menck, 2 
Barb. Ch. 101; Pidding v. How, 8 Sim. 477 (Howqua 
Mixture case); Palmer v. Harris, 60 Penn. St. 156, 
wherein the trade-mark indicated that certain cigars 
were made in Havana, when in fact they were made 
in New York; Fetridge v. Wells, 13 How. Pr. 385 
(Balm of Thousand Flowers case); Phalon v. Wright, 





5 Phila. 464 (Night-Blooming Cereus case); Cocks v, 
Chandler, L. R., 11 Eq. 446 (Reading Sauce case); 
Conwell v. Reed, 128 Mass, 477 (East Indian Remedy 
case). 3. That no one can extend his monopoly of 
a patented trade-mark. By the expiration of the 
patent the public acquires the right not only to 
make and sell the article, but to make and sell it 
under the name used by the patentee. Singer Manu- 
Jucturing Co. v. Stanage, 6 Fed. Rep. 279; In re 
Richardson, 3 O. G. 120; Tucker Manufacturing Co. 
v. Boyington, 9 id. 455. 4. A person cannot, by 
means of « trade-mark, monopolize the name of the 
place where the article is manufactured. Canal Co. 
v. Clark, 13 Wall. 311 (Lackawanna Coal case); 
Brooklyn White Lead Co. v. Masury, 25 Barb. 416. 
Nor the ordinary numerals or letters. Manufactur- 
ing Co. v. Trainer, 101 U. S. 51 (A. C. A. case); 
Am. Manufacturing Co. v. Spear, 2 Sandf. 599; 
Avery v. Meikle, 23 Alb. Law Jour. 443. This pro- 
position however has been disputed. See Gillott v. 
Esterbrook, 48 N. Y. (303 case); Boardman v. Meri- 
den Britannia Co., 35 Conn. 402. Nor can a person 
monopolize a name expressive of the character or 
composition ofan article. Caswell v. Davis, 35 How. 
Pr. 76 (Ferro-Phosphorated Elixir of Calisaya Bark 
case). 5. So where the words used are expressive 
only of the name or quality of the article, and have 
acquired that significance in the market. Am. Man- 
ufacturing Co. v. Spear, 2 Sandf. 599; Manufactur- 
ing Co. v. Trainer, 101 U. 8. 51; Stokes v. Landgraff, 
17 Barb. 608; Corwin v. Daly, 7 Bos. 222 (Club 
House Gin case); Ferguson v. Davoll Mills, 2 Brew- 
ster, 314; Choynski v. Cohen, 39 Cal. 501 (Antiqua 
rian Book Store case); Phalon v. Wright, 5 Phila. 
464; Singleton v. Bolton, 3 Doug. 2983 (Case of Dr. 
Johnson’s Yellow Ointment) ; Zhomson v. Winchester, 
19 Pick. 214 (Thomsonian Medicine case); Benninger 
v. Wattles, 24 How. Pr. 204 (Old London Dock Gin 
case); Raggett v. Friedlater, L. R., 17 Eq. 29 (Nour- 
ishing Stout case). 6. In order that mere words 
may be upheld as a trade-mark they must be merely 
arbitrary, or they must indicate the origin or owner- 
ship of the article or fabric to which they are affixed. 
Am. Manufacturing Co. v. Spear, 2 Sandf. 597; Ca- 
nal Co. v. Clark, 13 Wall. 322; Falkinburg v. Lucy, 
35 Cal. 52; Brown, Trade-Marks, § 216; Durham 
Tobacco Case, 3 Hughes, 157; Wotherspoon v. Currie, 
L. R., 5 E. & I, App. 508 (Glenfield Starch case); 
Ford v. Foster, L. R., 7 Ch. App. 611 (Eureka Shirt 
case); Hier v. Abrahams, 82 N. Y. 519; 8. C., 87 
Am. Rep. 589 (Pride Tobacco case); McAndrew v. 
Bassett, 10 Jur. (N. S.) 550; S. C., 12 Week. R. 777 
(Anatoleo case); Lee v. Haley, L. R., 5 Ch. 155 
(Grimes Coal Co. case); Seixo v. Provezende, L. R., 
1 Ch, 192 (Seixo Wine case); Braham v. Bustard, 1 
Hem. & M. 447 (Excelsior Soap case). 


On the same subject, Shaw Stocking Co. v. Mack, 
United States Circuit Court, Northern District of 
New York, 12 Fed. Rep. 707, is an interesting case. 
The plaintiff had adopted as a trade-mark on labels 
the word ‘‘Shawknit,” printed in script, with a 
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flourish underneath in connection with the final let- 
ter, and the number ‘830. The defendant had 
adopted a label of similar size, arrangement and ap- 
pearance, with the word ‘‘ Seamless,” in a position 
corresponding to the ‘‘Shawknit,” in script and 
with a like final flourish, and the same number. 
The use of the numerals and of any word in script 
and with the flourish was enjoined. On the subject 
of the numerals the court, by Coxe, D. J., observed: 
‘* A careful examination of the authorities cited by 
the learned counsel for the defendants leads to the 
conclusion that where the courts have refused pro- 
tection to alleged trade-marks composed of letters 
or numerals, it has been because on the facts of each 
case it was determined that the figures or letters 
were intended solely to indicate quality, etc., and 
not because figures and letters in arbitrary combina- 
tion are incapable of being used as trade-marks. It 
is very clear that no manufacturer would have the 
right exclusively to appropriate the figures 1, 2, 3, 
and 4, or the letters A, B, C, and D, to distinguish 
the first, second, third and fourth quality of his 
goods, respectively. Why? Because the general 
signification and common use of these letters and 
figures are such that no man is permitted to assign 
a personal and private meaning to that which has 
by long usage and universal acceptation acquired a 
public and generic meaning. It is equally clear 
however that if for a long period of time he had 
used the same figures in combination, as ‘3214,’ to 
distinguish his own goods from those of others, so 
that the public had come to know them by these 
numerals, he would be protected. The courts of 
last resort in Connecticut, in Massachusetts, and in 
New York have distinctly held that doctrine. 
Boardman v. Meriden, 35 Conn. 402; Lawrence Co. 
v. Lowell Mills, 129 Mass. 325;-S. C., 37 Am. Rep. 
862; and Gillott v. Esterbrook, 48 N. Y. 374; 8. C., 
8 Am. Rep. 553; the numerals sustained being re- 
spectively ‘2340, ‘523,’ and ‘303.’ The defend- 
ants concede this, but insist that the case of Manu- 
facturing Co. v. Trainer, 101 U. 8S. 51, affirms a 
contrary doctrine, and that it should be controlling. 
Undoubtedly the decisions of the Supreme Court 
should be followed, but I do not understand the 
doctrine enunciated by the court in this case as con- 
flicting with the general principle contended for by 
the complainant.” In regard to the script and flour- 
ish, the court held briefly that they ‘‘are in a posi- 
tion where, even though intending no wrong, they 
may work injury to the complainant.” The whole 
decision was put on the ground of a ‘‘simulated 


label.” 


In United States v. Loftis, U. 8. District Court, 
Oregon, July 11, 1882, it was held that a sealed let- 
ter deposited in the mail, addressed to some one, is 
not a writing or a publication within the statute de- 
claring obscene, etc., books, writings, etc., or “other 
publication of an indecent character,” non-mailable. 
Deady, D. J., observed: ‘‘It is contended by the 
district attorney that the letter in question is a 
‘writing’ within the meaning of that term as used 





in the first clause of the section, which reads: 
‘Every obscene, lewd, or lascivious book, pamphlet, 
picture, paper, writing, print, or other publication of 
an indecent character,’ is declared non-mailable, 
Speaking generally, this letter is a writing; but to 
bring it within this clause of the statute it must be 
also a ‘publication.’ This word ‘ writing’ occurs in 
in enumeration of things — books, pamphlets, pic- 
tures, prints, and papers — which ex vi termini are 
prima facie publications. The general phrase with 
which the enumeration ends, ‘or other publication 
of an indecent character,’ impliedly asserts that the 
things before enumerated are publications. The ex- 
pression ‘John and James and other men’ is one in 
which, by a necessary implication, it is asserted that 
John and James are men, A publication is some- 
thing —as a book or print —which has been pub- 
lished — made public or known to the world. And 
a writing, as well as a printing may be published. 
What constitutes a publication or a making public 
is a question, and must generally depend upon the 
circumstances of each case. But a private letter, 
sent by one individual to another in a sealed envel- 
ope, cannot be considered a ‘ publication’ within 
this statute. But the fact that the statute has ex- 
pressly provided for the case of a ‘letter’ in a sepa- 
rate clause, in which the offense that may be com- 
mitted by means of it is confined to indecent, 
obscene, etc., language on the envelope in which it 
is inclosed, is conclusive to my mind that Congress 
did not intend to include it in the term ‘ writing,’ 
as used in the clause concerning obscene publica- 
tions. It never was the intention of the law to take 
cognizance of what passes between individuals in 
private communications under the sanctity and se- 
curity of a seal. And probably the chief reason for 
making it a crime to put indecent or obscene delinea- 
tions or language on the envelope inclosing such 
communications is to prevent the post-office from 
being used as a means for committing cowardly and 
indecent assaults at a safe distance, or anonymously, 
upon the feelings and character of any one, by the 
use of indecent or immoral and offensive epithets 
and suggestions openly addressed to him on the en- 
velope of a letter or a postal card. But what is 
said privately — within the envelope and under the 
seal—the statute does not notice. It could not 
well do so without establishing an espionage over 
private correspondence, which would never be 
thought of in a free country. As the case stands, 
it is apparent that the matter to be excluded from 
the mails, and which is made a crime to deposit 
therein, is such that its illegal character is open to 
inspection and can be ascertained without breaking 
the seal of private correspondence.” See 21 Alb. 
Law Jour. 361; and U. S. v. Whittier, 5 Dill. 35, to 
same effect. 
———_ 
PRESUMPTION AS TO LIABILITY OF 
SUCCESSIVE CARRIERS. 


N Marquette, etc., Railroad Company v. Kirkwood, 
45 Mich. 51, it was held that where one of a 
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continuous line of carriers is sued for injury to 
goods, there is no presumption that he received 
them in good order, but the fact must be affirma- 
tively proved by the plaintiffs. The court said: ‘‘A 
carrier has no means in a case like this of opening 
packages and examining their contents. Unless 
there is some outward token which is suspicious, he 
may and must take the articles and forward them on 
the usual terms. He is bound in law to deliver 
them in the condition in which he receives them. 
But there can be no further responsibility; and any 
rule of law which would make him responsible actu- 
ally or presumptively for the action of previous in- 
dependent carriers, would be grossly unfair, and 
subject him to losses against which he could have 
no protection. He has nothing to do with any of 
the previous dealings with the property, and no 
means of informing himself about them. We can- 
not see how this case is different from what it would 
have been if the plaintiffs themselves had delivered 
the boxes to the company at Marquette. In law the 
transit company acted merely as the plaintiffs’ agent 
in turning them over, and cannot be treated as rep- 
resenting the Marquette Railroad Company without 
reversing the whole order of business.” The court 
disapprove Laughlin v. Railway, 28 Wis. 204; 8. C., 
9 Am. Rep. 493; and Dizon v. Railroad, 74 N. C. 
538; and remarking on the presumption on which 
they were put, namely, ‘‘ that things remain as they 
once have been shown to exist,” observe: ‘‘The 


presumption that things remain unchanged applies 


in such a case as the present just as forcibly back- 
ward as forward. It may quite as reasonably be 
presumed that the goods were delivered at Negaunee 
and Ishpeming in the condition in which they were 
received at Marquette, as that they came to Mar- 
quette as they left New York. * * * To assume 
that they were damaged after they left Marquette, 
and not on any of their previous removals, is to 
make a very arbitrary assumption, which has no 
more foundation in probability than any other. If 
it were worth while to enlarge on what is confessedly 
a presumption not resting on any sure foundation 
in experience, it might very well be questioned 
whether such a presumption is admissible at all as 
applied to things the position of which does not re- 
main either fixed in place or free from disturbance 
by human agencies.” 

The Laughlin case was one of stolen goods. 
Dixon, C. J., observed: ‘‘Under these circum- 
stances, the rule or presumption of law which 
makes the defendant liable for the value of the 
goods, unless (what seems quite impossible to be 
done) it shows where the loss actually took place, 
must be supported by most clear and satisfactory 
reasons of policy or necessity, or otherwise it should 
be rejected. It must be shown that greater injus- 
tice or more certain injustice will ensue from its re- 
jection than will or may follow from its adoption. 
I have been, as I have said, in very considerable 
doubt; but examination convinces me that there are 
such reasons, and that both principle and authority 
sustain the presumption. The very uncertainty 





which exists as to when or where the cloths were 
taken out, or in whose custody the boxes then were, 
and the difficulty or impossibility of ever ascertain- 
ing those facts, make the presumption absolutely 
necessary. What is difficult or impossible for the 
defendant to find out with respect to the breaking 
or larceny, is still more difficult or impossible for 
the plaintiffs. The defendant possesses means and 
facilities which the plaintiffs do not. To say that 
the plaintiffs shall not recover because they have not 
ascertained and proved that the cloths were taken 
while in the custody of the defendant, is in effect 
to say that they are without remedy in the law for 
their loss. If required to make such proof to estab- 
lish a cause of action against this company, then 
the same proof would be required in a suit against 
either of the others, and the plaintiffs could not re- 
cover against any, although it is certain that one of 
them is or should be responsible for the loss. If 
the plaintiffs knew or could prove in whose custody 
the boxes were when the cloths were taken, there 
would be no hardship, perhaps, in requiring them 
to sue that company. But the plaintiffs do not 
know, nor is it possible for them to ascertain this, 
and unless aided by presumption they are without 
remedy, which is a positive and certain injustice. 
I know of no more reasonable or proper presump- 
tion to apply than that here invoked. In fact, I 
know of no other fitted to the facts and circum- 
stances of the case. It is true, the defendant may 
not be the company which ought in very fact to be 
visited with the consequences of the loss, but it is 
at the same time true that it may be such company. 
The cloths may have been taken while the boxes 
were in its custody. It is not certain that they were 
not, and therefore not certain that injustice has been 
done the defendant. On the other hand, the wrong 
and injustice done the plaintiffs, if they are dis- 
missed without remedy, are certain.” 

The same line of reasoning was adopted in Smith 
v. WN. Y. Cent. R. Co., 48 Barb. 225, and that de- 
cision is noted as affirmed in 41 N. Y. 620. This is 
the earliest decision of the point in this country, so 
far as we can learn. The safety of the owner and 
the access to proof are made the foundations of 
what is conceded to be an exception to the general 
rule that ‘‘the burden of proof is always upon the 
party who asserts the existence of any fact which 
infers legal responsibility.” 

On the authority of the Laughlin and Smith cases 
was decided Shriver v. Sioux City and St. Paul R. 
Co., 24 Minn. 506; S. C., 81 Am. Rep. 353. The 
court say: ‘‘ Although the question is not free from 
doubt, we think the conclusion reached by the 
courts in these two cases correct. * * * Itisin 
part because of his superior ability to furnish the 
proof that the onus of showing the cause of a loss 
or injury to be within the exceptions to his liability 
is imposed on the carrier. For the same reason we 
think that ordinarily a subsequent carrier should be 
required to show in what condition goods came into 
his hands, or that their condition did not change 
while in his keeping.” 
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(As to the presumption in case of contract excep- 
tions to the carrier’s liability, it is held that the 
burden is on the owner, in Harris v. Packwood, 3 
Taunt. 264; Marsh v. Horne, 5 B. & C. 322; French 
v. Buffalo, etc., R. Co.,4 Keyes, 108; Sager v. 8. 
and P., ete., R. Co., 31 Me. 228; and Kallman v. U. 
S. Express Oo., 3 Kans. 205; while it is held that 
the burden is on the carrier, in Swindler v. Hilliard, 
2 Rich. 286; Davidson v. Graham, 2 Ohio St. 131; 
Whitesides v. Russel, 3 W. & S. 44; and the Shriver 
case, supra.) 

The Laughlin case was followed in Dixon v. Rich- 
mond and Danville R. Co., 74 N. C. 538. The court 
said: ‘‘If the contents and condition are unknown, 
liability may be guarded against by a stipulation, or 
by an examination. It is important that these pre- 
cautions should be observed, because by them the 
shipper will be able to know and prove on which 
line an injury has accrued, and only in this way can 
the shipper know, unless he accompany the article 
all the way. And it is negligence in a receiving 
line not to take these precautions. And failing to 
take them, the receiving line is presumed to have 
received the article in good order. If this were not 
so, then shippers would be at the mercy of the car- 
riers.” 

In Brintnall v. S. and W. R. Co., 32 Vt. 665, the 
plaintiff delivered a box to the defendant at Sara- 
toga for carriage to Boston; the defendant’s termi- 
nus was Castleton, where it connected with another 
line; the plaintiff proved the delivery at Saratoga 
and the non-arrival at Boston; and this was held to 
put the onus on the defendant. 
‘*mainly on the ground that this was really all the 
proof the nature of the case permitted to the plaint- 
iff, and that proof of a delivery by the defendant 
to the next carrier was a matter that was peculiarly 
within the power of the defendant, and not at all 
in the power of the plaintiff,” etc.; and that ‘‘a 
plaintiff is only bound to give such proof of the 
loss as the nature of the case admits of and fairly 
is in his power to bring.” 
the facts, but the reasoning is persuasive and analo- 
gous. The contrary seems to be held however in 
Gilbert v. Dale, 5 Ad. & Ed. 543, and Midland 
Railway v. Bromley, 17 Q. B. 372. 

The question is purely one of public convenience 
and policy, and there seems to us to be no answer 
to Chief Justice Dixon’s reasoning on the compara- 
tive policy of the two rules. 
delivered by the owner to the first carrier, of course 
it is easier for him than for the carrier to prove 
their condition, but after that, the contrary is the 
fact. 
tect himself by stipulation, as suggested in the 
North Carolina case. We regard the Michigan case 
as substantially unsupported by authority, and as 
inconvenient and dangerous in principle. 


This was based 


This is not in point, on 


Where the goods are 


At all events, the succeeding carrier may pro- 
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PRESIDENT’S ADDRESS DELIVERED BE. 
FORE THE AMERICAN BAR ASSOCIA- 
TION ATITS FIFTH ANNUAL MEET- 
ING AT SARATOGA SPRINGS, N. Y., 
AUG. 8, 1882, BY FRANCIS KER- 

NAN, ACTING PRESIDENT. 

GENTLEMEN — The constitution of our association 
provides that at each annual meeting the president 
shall communicate “the most noteworthy changes in 
statute law on points of general interest, made in the 
several States and by Congress”’ since the preceding 
annual meeting. 

In nearly two-thirds of the States of the Union the 
regular sessions of their respective Legislatures are 
biennial only. In these States there has been no 
regular session of the Legislature, and hence no im- 
portant changes in their statute law since your last 
meeting. I have examined the statutes enacted dur- 
ing the past yearin the Statesin which sessions of 
the Legislature have been held, and also the reports 
made to me by the members of our General Council 
from those States; and I do not find that many 
changes in their statute laws on points of general in- 
terest have been made. 

In Georgia acts have been passed requiring all ac- 
ceptances of bills of exchange to be in writing, and 
also that all conditional sales of personal property 
(except as between the immediate parties) shall be in 
writing and shall be recorded. 

In New York a statute has been passed providing 
that no new promise made by a person duly discharged 
in bankruptcy from his debts shall revive such debts 
unless such new promise be in writing signed by the 
person to be charged thereby. 

New York has also enacted that where advances of 
money to an amount not less than five thousand dol- 
lars, repayable on demand, are made upon warehouse 
receipts, bills of lading, certificates of stock, certifi- 
cates of deposit, bills of exchange, bonds or other 
negotiable instruments pledged as collateral security 
for such repayment, it shall be lawful to receive or to 
contract to receive and collect as compensation for 
making such advances any sum to be agreed upon, in 
writing, by the parties to such transaction. 

A statute has been passed in Georgia whereby it is 
provided that the concurrent verdict of two juries at 
different terms of the court shall be necessary to au- 
thorize a decree of absolute divorce. The same State 
requires the decree of divorce to restore to the wife 
her ante-nuptial name where the decree is in her 
favor. 

In Georgia, judges now, upon the request of the 
jury, must, in all civil cases, furnish the jury with 
written instructions as to the form of their verdict. 

Massachusetts has authorized women to be admitted 
to practice as attorneys at lawon the same terms as 
men. 

In several States acts have been passed directing 
that seats be provided for car drivers and female em- 
ployees. Mississippi has passed a law authoring per- 
sons charged with crime to testify in their own behalf. 


| Acts have been passed in Massachusetts and other 


States to prevent the adulteration of food and drugs 
and making such adulteration a penal offense. 

In many States stringent license laws have been 
enacted. In Georgiait is now a penal offense to em- 
ploy minors in any place where liquors are sold by 
retail to be drunk on the premises. 

In New York the chairman of a political caucus, held 
for the purpose of selecting candidates for office or 
delegates to a convention, may administer an oath to 
a person offering to vote at such caucus who shall have 
been challenged, and interrogate such person under 
oath as to his name, residence and qualification as @ 
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voter; and the person answering shall be liable to 
conviction for perjury if he intentionally makes false 
answers. 

Georgia declares incompetent as election managers 
all persons unable to read and write; and has also 
passed an act punishing the purchase and sale of votes 
atelections. Voluntary assignments by insolvent debt- 
ors made hereafter in Georgia for the benefit of cred- 
itors are void unless accompanied by a sworn inven- 
tory and schedule of all the assets of the assignor. 

South Carolina and New York have enacted laws in 

‘regard to the regulation and management of railroads 
and providing for the appointment of railroad com- 
missioners. 

In Connecticut a married woman may now be an 
executrix, administratrix, trustee or guardian the 
same as a femme sole. 

New Hampshire has passed a law declaring that any 
town in that State may exempt from taxation ma- 
terials of wood, copper, iron and steel used in the 
construction of ships and vessels. That State also 
exempts from taxation as personal estate all ships and 
vessels engaged in the foreign carrying trade, and 
declares that only their net yearly income shall be 
taxable. Enactments of this character are worthy of 
the special consideration of other States as tending to 
promote ship-building and to increase our merchant 
marine. 

The constitutional right of convicts to worship God 
according to the dictates of their own consciences has 
been recognized and protected by law in New Hamp- 
shire. 

In several States, where there has been no regular 
session of the Legislature during the past year, 
spceial sessions have been called and the State redis- 
tricted for Congressional representation. Such action 
is in marked contrast with those States in which 
regular sessions have been held and adjourned without 
redistricting the State. Acts forthe registration of 
voters have been passed in Maryland and other States. 
In Virginia punishment by stripes has been abolished, 
andthe right of a prisoner to testify in his own be- 
half in criminal cases has been extended from assault 
and battery to felonious and malicious assault. 

In the city of Baltimore jurors to the number of 
seven hundred and fifty are hereafter to be annually 
selected by the five judges of the Supreme Bench of 
that city; andfrom the jurors so selected the judges 
shall select the Grand Jurors, and the sheriff shall 
draw the other jurors. 

Maryland and New Hampshire have appointed com- 
missioners to examine and report as to the destruction 
of forests. 

In Rhode Island it is provided that the board of 
persons imprisoned on original writ, mesne process or 
execution, shall be paid in advance at the rate of three 
dollars a week by the party at whose suit such person 
is imprisoned, and the amount so paid shall become 
part of the costs of the proceedings. In case of de- 
fault of such payment the prisoner is to be discharged. 

That State has provided for the appointment of a 
commissioner to inspect dams and reservoirs, with 
power to orders repairs and alterations therein and to 
cause the water to be drawn therefrom, and with whom 
must be filed plans and specifications for all new dams 
and reservoirs. In that State a general act has been 
passed in reference to supplying towns with water. 
Anact has also been passed by that State providing 
for administration on the estates of persons who have 
been absent fromthe State and not heard from for 
seven years. 

Wisconsin has repealed the ‘‘anti-treat law’’ re- 
ferred to by your president a year ago. In that State 
deceptive advertisements by insurance companies are 
prohibited under penalty of a revocation of their 
license to travsact business in the State. In Wiscon- 





sin it is also provided that the friends or relatives of 
a person adjudged insane may execute the warrant 
of commitment and be paid fees therefor in the same 
manner as if executed by the sheriff. 

In Georgia the penalty for taking or reserving 
usurious interest is the forfeiture of the excess of such 
interest above legal interest. 

In West Virginia a divorce a mensa et thoro may 
now be had where either party after marriage becomes 
an habitual drunkerd. 

That State also gives statutory forms of indictments 
for murder and certain other offenses. In that State 
damages to the extent of ten thousand dollars may 
now be recovered by the representatives of a person 
whose death has been caused by the wrongful act, 
neglect or default of another. 

That State also declares that if adevise be made to 
two or more persons jointly, and one or more of them 
die without issue, the part of the estate so devised to 
him shall not go to the other joint devisees, but shall 
descend and pass to the heirs-at-law of the testator as 
if he had died intestate, unless the will otherwise 
provide. 

Ohio has enacted the following law: 

Section 1. Be it enacted by the General Assembly of 
the State of Ohio, That section seven thousand and 
fourteen of the revised statutes of Ohio be amended 
so as to read as follows: 

Section 7014. Whoever assigns or transfers any 
claim for debt against a resident of this State for the 
purpose of having the same collected by proceedings 
in attachment in courts outside of this State, or who- 
ever, with intent to deprive a resident of this State of 
a right to have his personal earnings exempt from ap- 
plication to the payments of his debts, sends out of 
this State any claim for debt against such person for 
the purpose aforesaid, where the creditor and debtor 
and the person or corporation owing the money in- 
tended to be reached by such proceedings are within 
the jurisdiction of the courts of this State, shall be 
fined not more than fifty nor less than twenty dollars; 
and the person whose personal earnings are so attached 
shall have a right of action, before any court of this 
State having jurisdiction, to recover the amount at- 
tached and any costs paid by him in such attachment 
proceedings, either from the person so assigning, trans- 
ferring, or sending such claim out of this State to be 
collected as aforesaid, or the person to whom such 
claim is assigned, transferred, or sent as aforesaid, or 
both, at the option of the person bringing such suit. 
The assignment, transfer, or sending of such claim to 
aperson nota resident of this State,and the com- 
mencement of such proceedings in attachment, shall 
be considered prima facie evidence of a violation of 
this section. 

Section 2. This act shall take effect and be in force 
from and after its passage. 

Passed March 8, 1882. 

In that State it has been enacted that whoever pub- 
lishes any false or malicious libel imputing unchastity 
to any female of good repute shall be punished by 
fine and imprisonment. 

Under the new Criminal Code of New York new 
trials can be granted by an Appellate Court even 
where no objections to evidence were taken. An ap- 
peal on the part of a prisoner under sentence of death 
in New York, while pending, operates as a stay of the 
execution of the sentence. In New York justices of 
sessions or side judges no longer form a part of the 
Court of Oyer and Terminer. 

In Ohio the following is now the law: 

An act to supplement section 6934 of the Revised 
Statutes of Ohio. 

Section 1. Be it enacted by the General Assembly of 
the State of Ohio, That the following be enacted as 
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supplementary to section 6934 of the Revised Statutes 
of Ohio, with sectional numbering as follows: 

Section 6934a. That whoever contracts to have or 
give to himself or another the option to sell or buy, at 
a future time, any grain, or other commodity, stock of 
any railroad or other company, or forestalls the 
market by spreading false rumors to influence the 
price of commodities therein or corvers the market, 
or attempts to doso in relationto any such commo- 
dities, shall be fined 1.0t less than twenty nor more 
than five bundred dollars, or confined in the county 
jail not exceeding six months, or both; and all con- 
‘tracts made in violation of this section shall be con- 
sidered gambling contracts, and shall be void; pro- 
vided, that the provisions of this law shall only be 
held to mean and apply to such contracts where the 
intent of the parties thereto is that there shall not be 
a delivery of the commodity sold, but only a payment 
of differences by the parties losing upon the rise or 
fall of the market. 

Section 2. This act shall be in force from and after 
its passage. 

Passed April 15, 1882. 

The character of State legislation is very important. 
The Constitution of the United States delegates to 
the Federal Government certain governmental powers 
essential tothe common defense and general welfare 
of allthe people of all the States; and by the same 
instrument the Statesare prohibited from exercising 
certain governmental powers. All other powers of 
government are reserved to the States, respectively. or 
to the people. Therefore the protection of individual 
rights and the prosperity of the people of each State 
depend largely upon State laws and their administra- 
tion. If the State enacts just and wise laws, has good 
courts, and enforces honesty and economy it the ad- 
ministration of State and municipal affairs, the people 
will be contented and prosperous. If this is not done 
the mass of the people of the State will suffer. What- 
ever we, as citizens of our respective States and as mem- 
bers of this association, can do to aid in making the 
legislation of the States what it should be, we ought 
todo, The danger is not that there is or will be too 
little State legislation. The tendency is to legislate 
too much. 

An examination of the volumes of State statutes 
enacted at each session of the Legislature shows that 
often changes are made inthe existing laws of the 
State which do not improve them; and that in many 
of the States there is at every session of the Legisla- 
ture a large amount of special and local legislation. 
The existing statute and common law of the State 
should not be changed except where there is a plain 
defect; and then it should be amended by a statute 
clearly expressed and drawn so as to remedy the de- 
fect and to make no other change. 

This will tend to promote stability and certainty in 
the law, prevent litigation, and relieve the courts 
from a great deal of labor. It will also aid to prevent 
what has become in some States a great evil, the pro- 
curing by individuals or by combination of parties the 
enactment of statutes changing general laws for pri- 
vate and special purposes. If legislatures would enact 
statutes changing the general laws of a State only 
where experience had shown that such laws were de- 
fective, there would be much less State legislation. 
In many of the States all charters for railroad, banking, 
insurance, manufacturing and other business corpora- 
tions are granted by special acts. This imposes great 
labor on the Legislature and consumes much time. It 
brings around the Legislature influences which too 
often procure special privileges which are detrimental 
to the people of the State. I would suggest that the 
policy which prevails in some States by which general 
laws are passed, under and by virtue of which indi- 





viduals can organize these corporations, is a wise policy, 
It obviates the necessity of a great deal of special 
legislation, and it relieves the Legislature from the 
importunities of those who seek special charters con- 
ferrirg corporate franchises and special privileges not 
open to all. In 18384 general law was passed by tho 
Legislature of New York, under which individuals 
could organize corporatious to carry on the business 
of banking. By the Constitution of New York, which 
took effect on the first day of January, 1847, it was 
declared that ‘‘corporations may be formed under 


general laws, but shall pot be created by special act,ex- 


cept for municipal purposes, and in such cases where 
in the judgment of the Legislature the objects of the 
corporation cannot be obtained under general laws. 
All general laws and special acts passed pursuant to 
this section may be altered from time to time or re- 
pealed.’’ In accordance with this constitutional pro- 
vision the Legislature of New York has enacted 
general laws under which corporations may be and 
are created to carry on almost all kinds of business 
enterprises for which associated capital and corporate 
powers are deemed necessary or desirable. It is be- 
lieved that this policy has been advantageous to our 
State and given satisfaction to the people. Much 
special aud local legislation may also be done away 
with by conferring by general laws upon the people of 
municipalities power to manage and regulate their 
local matters. The people of a county or town can by 
their own local officials, elected by themselves, exercise 
many of the powers of local government more wisely 
than a State Legislature. The necessity for an an- 
nual meeting of a State Legislature is not apparent to 
me. The reasons which made it important at one time 
to the mass of the people in England that there should 
be frequent meetings of Parliament do not apply to 
our State governments. The people of these States 
do not require annual sessions of their State Legisla- 
ture to protect them from oppression or illegal exac- 
tions. The power and duties of the executive officers 
of the State Government are prescribed by constitu- 
tional provisions and statutes. The court can arrest 
usurpation and punish illegal action on the part of 
executive officers. The Legislature can without diffi- 
culty provide and appropriate the necessary moneys 
for the ordinary expenses of a State Government for 
two successive years. In most, if not in all of the 
States, provision is made by Constitution or statute 
for the calling of extra sessions of the Legislature 
should there by any pressing necessity. 


> ————— 


BILL IN EQUITY FOR PROFITS FROM IN- 
FRINGEMENT OF PATENT NOT SUS- 
TAINABLE. 

SUPREME COURT OF THE UNITED STATES, 
MARCH 13, 1882. 


Roor v. LAKE SHORE AND MICHIGAN SOUTHERN 
RAILROAD COMPANY. 


A bill in equity for a naked account of profits and damages 
against an infringer of a patent cannot be sustained. 
Such relief ordinarily is incidental to some other equity, the 

right to enforce which secures to the patentee his standing 
in court. 
4 PPEAL from the Circuit Court of the United 
States for the Northern District of Illinois. The 
opinion states the case. 

MATHEWS, J. The appellant filed his bill in the 
court below on December 9, 1878, as assignee of the let- 
ters patent originally granted to Henry Tanner foran 
improvement in railroad car brakes, dated July 6, 1852, 
and which on July 5, 1866, were renewed and extended 
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for the additional term of seven years, which expired 
July 6, 1873. It is averred in the bill that by virtue of 
the assiguments to him, the complainant was invested 
with all rights of action for infringements of the patent 
which had occurred, and particularly those of which 
it was alleged the defendant had been guilty from 
August 6, 1869, to July 6, 1873, having, as is averred, 
during that period, used upon its railroad cars the 
patented brakes, but how many, the bill states, the 
complainant is ignorant and cannot set forth, but avers 
that the number so used was large, and that defendant 
had derived, received, and realized great gains and 
profits therefrom, but to what amount he is ignorant 
and cannot set forth. 

The prayer of the bill is that the defendant may be 
compelled to account for and pay to the complainant 
all the gains, profits, and savings which it derived, re- 
ceived, or realized from or by reason of the use of said 
brakes. 

To this bill a general demurrer was filed, alleging, as 
grounds thereof, that the bill does not contain any 
matter of equity on which the court could grant any 
relief, and that the complainant is not entitled to the 
relief prayed for, because he hada plain, adequate and 
complete remedy at law, and alsojbecause it appeared 
on the face of the bill that the causes of complaint were 
barred by the statutes of limitation both of the 
United States and of the State of Illinois. 

This demurrer was sustained and the bill dismissed 
by the decree of the Circuit Court, now brought here 
for review by this appeal. 

The propositions mainly relied upon by the appellee 
in support of the decree are: First. That after the 
expiration of a patent, equity has no jurisdiction to 
entertain a bill, merely for an account and the recov- 
ery of the profits of an infringer during its existence, 
the remedy being at law for damages; and Second. 
That even if in certain cases such a jurisdiction exists, 
the present does not fall within it. On the other hand 
it iscontended onthe part of the appellant that in 
cases for the enforcement of the rights of patentees, 
resort may be had, as matter of right, to a court of 
equity, as a distinct head of its jurisdiction, for the 
mere purpose of establishing an infringement and as- 
certaining and recovering the profits of the infringer, 
upon the independent equity that he is for that pur- 
pose a trustee of his gains for the use of the true owner 
of the patent and liable to account as such. 

In support of this contention we are referred by 
counsel for the appellant to numerous decisions of the 
Circuit Courts, many of which it is claimed, are di- 
rectly upon the point, and to several cases in this court, 
in which it is alleged the same doctrine is either vir- 
tually decided or assumed; which it is further argued, 
though not supported by the modern decisions of the 
English chancery, is found in its earlier precedents. 

An examination of the practice and opinions of the 
Circuit Courts undoubtedly shows much diversity, in- 
capable of reconciliation, and makes it necessary, as 
far as it can be done, by a deliberate judgment of this 
court, to remove the question out of its present uncer- 
tainty, by a settlement upon some basis of principle in 
harmony with our system of equity jurisprudence, de- 
veloped and modified by legislation. To effect this 
satisfactorily and intelligently it will be necessary to 
review the course of legislation and judicial decision in 
this court, so far as it bears upon the question, from 
the beginning. 

Prior to the passage of the patent act of 1819 (3 Stat. 
L. 481) Congress had passed three laws, in execution of 
the power conferred by the Constitution itself, and in 
furtherance of the policy thereby indicated, to secure 
to inventors an exclusive right of property in their in- 
ventions. The first of them, the act of 1790 (1 Stat. L. 

109), gave as a remedy for its violation, an action atlaw 





upon the case for damages, and forfeited the infringing 
article. The next was the act of 1793(1 Stat. L. 318) 
which fixed the rule and measure of damages recover- 
able in an action at law upon the act at three times the 
price at which the patentee had usually sold or licensed 
to other persons the use of the invention. This was 
changed by the act of 1800 (2 Stat. L. 37) to three times 
the actual damage sustained by the patentee by reason 
of the infringement. By neither of these acts however 
was any jurisdiction conferred upon the courts of the 
United States in equity. To vest such jurisdiction by 
reason of the subject-matter, as a case arising under 
the laws of the United States, to be exercised in con- 
troversies between parties, without regard to differ- 
ence of citizenship, it was held by Mr. Justice Liv- 
ingston in the case of Livingston vy. Van Ingen, 1 Paine, 
45, required the express authority of an act of Con- 
gress; and the parties in that case not being citizens of 
New York the bill was dismissed. The controversy 
was thereupon renewed in the courts of that State; 
and the chancellor having refused the injunction asked 
for, it was brought by appeal into the court for correc- 
tion of errors. (9 Johnson, 507.) It was there objected 
that the right in question rested upon statute alone, 
which prescribed remedies at law for its violation, 
which it must be deemed were intended to be exclu- 
sive. But the decision affirmed the jurisdiction. 
“The principle is,’’ said Chief-Justice Kent, p. 587, 
“that statute privileges no less than common-law 
rights, when in actual possession and exercise, will not 
be permitted to be disturbed until the opponent has 
fairly tried them at law and overthrown their preten- 
sion.”’ The same learned judge refers also to the prac- 
tice of the Federal courts in granting injunctions 
under the patent law, mentioning two instances, one 
the case of Morse v. Reid, an injunction bill filed in 
1796 to restrain the invasion of a copyright; the other 
Whitney v. Fort, in which an injunction was granted 
to restrain the violation of the patent for the cotton- 
gin. Of course in those cases the jurisdiction of the 
court depended on the citizenship of the parties. 
Congress then passed the act of February 15, 1819, 
which enacted “that the Circuit Courts of the United 
States shall have original cognizance, as well in equity 
as at law, of all actions, suits, controversies and cases 
arising under any law of the United States, granting or 
conferring to authors or inventors the exclusive right 
to their respective writings, inventions and discov- 
eries; and upon any bill in equity filed by any party 
aggrieved in any such cases, shall have authority to 
grant injunctions according to the course and princi- 
ples of courts of equity, to prevent the violation of the 
rights of any authors or inventors secured to them by 
any law of the United States, on such terms and condi- 
tions as the said courts may deem fit and reasonable.” 
In the case of Sullivan v. Redfield, 1 Paine, 441, which 
was decided in 1825, Mr. Justice Thompson, who in the 
Livingston case had sat as one of the judges of the 
State court, had occasion to consider the nature of the 
equity jurisdiction in patent suits. ‘The equity jur- 
isdiction,” he said, *‘ exercised by the court over 
patents for inventions is merely in aid of the common 
law, and in order to give more complete effect to the 
provisions of the statute under which the patent is 
granted.’’ And in answer to the argument that the act 
of 1819 gave a peremptory right to an equitable remedy 
by virtue of the patent itself, he said: ‘* This act does 
not enlarge or alter the powers of the court over the 
subject-matter of the bill or the cause of action. It 
only extends its jurisdiction to parties not before fall- 
ing within it. Before this act it had been held that a 
citizen of one State could not obtain an injunction in 
the Circuit Court for a violation of a patent-right 
against a citizen of the same State, as no act of Con- 
gress authorized such suit. This act removed that ob- 
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jection and gave the jurisdiction, although the parties 
were citizens of the same State. But in the exercise 
of the jurisdiction in all cases of granting injunctions 
to prevent the violation of patent-rights, the court is to 
proceed according to the course and principles of courts 
of equity in such cases. So that the questions pre- 
sented in the present case are precisely where they 
would have been without this act.” 

The substance of the act of 1819 was incorporated into 
the 17th section of the patent act of July 4, 1836, 5 
Stat. L. 117, so far as it related to inventors, but re- 
mained in force after the passage of the latter act, so 
far as it gave cognizance to the courts of the United 
States of cases of copyright. It was under that provi- 
sion of the act of 1819 that the case of Stevens v. Glad- 
ding, 17 Howard, 447, arose and was decided. That was 
a bill for an injunction torestrain the violation of a 
copyright, and prayed for the recovery of the penalties 
given by the 7th section of the act of February 3, 1831, 
and for general relief. Mr. Justice Curtis, delivering 
the opinion of the court, said: ‘‘ There is nothing in 
this act of 1819 which extends the equity powers of the 
courts to the adjudication of forfeitures; it being 
manifestly intended that the jurisdiction therein con- 
ferred should be the usual and known jurisdiction ex- 
ercised by courts of equity for the protection of analo- 
gous rights. Theprayer of this bill for the penalties 
must therefore be rejected. The remaining question 
is whether there ought to bea decree for an account 
of the profits. The complainant has not prayed for 
such an account, nor have the defendants stated one 
in their answer; but the bill does pray for general re- 
lief. The right to an account of profits is incident to 
the right to aninjunction in copy and patent right 
cases,” citing Colburn v. Simms, 2 Hare, 554; 3 Dan. 
Ch. Pr. 1797. ‘And this court has held in Watts v. 
Waddle, 6 Pet. 389, that where the bill states a case 
proper for an account, one may be ordered under the 
prayer for general relief.” 

The 17th section of the act of 1836 differs from the act 
of 1819 in one other particular only. It makes the jur- 
isdiction in patent causes of the courts of the United 
States exclusive. 

It was under the act of 1836 that the question arose 
for the first time in Livingston v. Woodworth, 15 How- 
ard, 546, as to the rule for computing the profits of an 
infringer upon a decree for such an account. The bill 
was for an injunction and account. The validity of the 
patent and the fact of infringement were both admit- 
ted by the defendant, who consented to a decree re- 
quiring him to account for and pay over the gains and 
profits made by him during the infringment,in accord- 
ance with the prayer of the bill. The decree confirmed 
the report of the master, who awarded not actual gains 
and profits, but suchas he estimated the defendant 
might have made with “due diligence. It was argued 
in support of the decree, that where the court has jur- 
isdiction to give the principal relief sought, it will 
make a complete decree, and give compensation for the 
past injury, asin bills for specific performance and in- 
junction bills for waste; and that it was a correct rule 
to hold the party accountable, as an involuntary trus- 
tee, for what the patentee might have realized by the 
same exercise of the right, as a court of equity some- 
times forces the character of a trustee upon an intru- 
der or wrong-doer, or one in possession under color of 
right, or who takes rents and profits belonging to an- 
other, or might have taken them as in cases of mort- 
gages; but it was admitted that the case was of first 
impression. The decree upon this point was reversed. 
The court said (p. 559): ‘‘ We are aware of no rule 
which converts a court of equity into an instrument 
for the punishment of simpletorts. * * * * Ifthe 
appellees, the plaintiffs below, had sustained an injury 
to their legal rights, the courtsof law were open to 





them for redress, and in these courts they might, ac- 
cording to a practice, which however doubtful in point 
of essential right, is now too inveterate to be called in 
question, have claimed not compensation merely, but 
vengeance for such injury as they could show they have 
sustained. But before a tribunal which refuses to lis- 
ten even to any, save those whose acts and motives are 
perfectly fair and liberal, they cannot be permitted to 
contravene the highest and most benignant principle 
of the being and constitution of that tribunal. There 
they will be allowed to claim that which ex cquo et 
bono is theirs, and nothing beyond this.’”’ The account 
was therefore restricted to the actual gains and profits 
of the appellants during the time their machine was in 
operation. 

This rule in relation to the profits recoverable in 
such suits was followed in Dean v. Mason, 20 Howard, 
198, which was a case of a bill for an injunction and 
account, in whichadecree pro confesso had been taken. 
The final decree was entered on the report of the mas- 
ter, for the estimated amount of profits which the de- 
fendant, with reasonable diligence, might have real- 
ized; not what in fact he did realize. This was held 
to be erroneous. The court said: ‘‘The rule in sucha 
case is the amount of profits received by the unlawful 
use of the machines, as this in general is the damage 
done to the owner of the patent. It takes away the 
motive of the infringer of patented rights by requiring 
him to pay the profits of his labor to the owner of the 
patent. Generally this is sufficient to protect the 
rights of the owner; but where the wrong has been 
done under aggravated circumstances, the court has 
the power under the statute to punish it adequately by 
an increase of the damages.”’ 

The important case of Seymour v. McCormick, 16 
Howard, 480, was decided in 1853. That was an action 
atlaw. The court below instructed the jury that the 
actual damages to which the plaintiff was entitled for 
an infringement of a patent for an improvement in a 
machine, might be determined by ascertaining the 
profits which in judgment of law he would have made, 
provided the defendants had not interfered with his 
rights, and that the same rule applied whether the 
patent covered an entire machine or merely an im- 
provement onamachine. This instruction this court 
held to be erroneous and reversed the judgment on that 
account. Mr. Justice Grier in delivering the opinion 
of the court, referred to the rule of damages prescribed 
by the acts of Congress, previously in force, stating 
that ‘‘experience had shown the very great injustice 
of a horizontal rule equally affecting all cases without 
regard to their peculiar merits;’’ and that it was to ob- 
viate this that the patent act of 1836 confined the jury 
to the assessment of actual damages, leaving it to the 
discretion of the court to inflict punitive damages to 
the extent of trebling the verdict. He then pointed 
out that “it must be apparent to the most superficial 
observer of the immense variety of patents issued 
every day, that there cannot in the nature of things be 
any one rule of damages which will equally apply to all 
cases. The mode of ascertaining actual damages must 
necessarily depend on the peculiar nature of the 
monopoly granted;’’ that a man who invents or dis- 
covers a new composition of matter, or an entire new 
machine, may find his profit to consist in a close 
monopoly, the patentee himself being able to supply 
the whole demand at his own price,in which cases 
“the profit of the infringer may be the only criterion 
of the actual damage of the patentee ;’’ that ‘‘ one who 
invents some improvement in the machinery of a mill 
could not claim that the profits of the whole mill should 
be the measure of damages for the use of his improve- 
ment; and where the profit of the patentee consisted 
neither in the exclusive use of the thing invented or 
discovered,uor in the monopoly of making it for others 
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to use, itis evident that this rule could not apply. 
The case of Stimpson’s patent for a turnout ina rail- 
road may be cited asan example. It was the interest 
of the patentee that all railroads should use his inven- 
tion, provided they paid him the price of his license. 
He could not make his profit by selling itas a complete 
and separate machine. An infringer of such a patent 
could not be liable to damages to the amount of the 
profits of his railroad, nor could the actual damages of 
the patentee be measured by any known ratio of the 
profits of the road. * * * * Itis only where from 
the peculiar circumstances of the case no other rule 
can be found; that the defendant’s profits became the 
criterion of the plaintiff’sloss. Actual damages must 
be actually proved and cannot be assumed as a legal 
inference from any facts which amount not to actual 
proof of the fact.’’ Accordingly it was held in New York 
v. Ransom, 23 Howard, 487, where the rule in Seymour 
y. McCormick, supra, was expressly approved, that in 
an action at law, if the plaintiff rested ‘his case, after 
proof of infringement merely, he was entitled only to 
nominal damages. It was also applied in Jones v. 
Morehead, 1 Wall. 155, which was a bill in equity for an 
injunction and an account, where a decree for a large 
sum as profits had been rendered against the defendant 
upon an entire machine,in respect to which it ap- 
peared as matter of fact that the defendants had not 
infringed the patent sued on, but had admitted to the 
contrary in the answer. The court construed this ad- 
mission by applying it to the smallest number of pat- 
ented articles, and to the use of any part of the patent 
found to be valid, and reversing the decree, ordered one 
to be entered for a “nominal sum of one dollar for 
profits.’’ : 

In the case of the Rubber Company v. Goodyear, 9 
Wall. 788, which was a bill foran injunction and ac- 
count, a decree fora large sum was rendered in favor 
of the complainants, which was affirmed on appeal. 
“The rule,” said Mr. Justice Swayne, delivering the 
opinion of the court, “tis founded in reason and jus- 
tice. It compensates one party and punishes the other. 
It makes the wrong-doer liable for actual, not possible 
gains. The controlling consideration is that he shall 
not profit Ly his wrong. A more favorable rule would 
offer a premium to dishonesty and invite toaggression. 
The jurisdiction of equity is adequate to give the 
proper remedy, whatever phase the case may assume; 
and the severity of the decree may be increased or 
mitigated according to the complexion of the conduct 
of the offender.”’ 

The case of Mowry v. Whitney, 14 Wall. 620, was also 
a bill in equity for an injunction and account. A de- 
cree was rendered in favor of the complaint for all 
the profits on the manufactured articie, instead of 
upon the patented process of manufacture, with in- 
terest added. On appeal, this court reversed the de- 
cree on that point, saying: ‘*The question tobe de- 
termined in this case is, what advantage did the 
defendant derive from using the complaint’s invention 
over what he had in using other processes then open to 
the public and adequate to enable him to obtain an 
equally beneficial result. The fruits of that advantage 
are his profits * * * That advantage is the measure 
of profits.” On the question of interest, Mr. Justice 
Strong, speaking for the court, said: ‘‘ We add only 
that in our opinion the defendant should not have 
been charged with interest before the final decree. 
The profits which are recoverable against an infringer 
of a patent are in fact a compensation for the injury 
the patentee has sustained from the invasion of his 
right. They are the measure of his damages. Though 
called profits, they are really damages, and unliqui- 
dated until the decree is made. Interest is not gen- 
erally allowable upon unliquidated damages. We will 
not say that in no possible case can interest be allowed. 





It is enough that the case in hand does no justify such 
an allowance.” 

In the case of Packet Company v. Sickles, 19 Wall. 
611, which was an action at law, the rule established 
in Seymour v. McCormick, supra, was reiterated, as 
“the established criterion of damages in cases to 
which it was applicable.’ ‘In cases where there is no 
established patent or license fee in the case, or even 
an approximation to it, general evidence must neces- 
sarily be resorted to,” as was said by the court in the 
case of Suffolk Company v. Hayden, 3 Wall. 315. ‘* And 
what evidence,” said Mr. Justice Nelson, in that case, 
p. 820, ‘‘could be more appropriate and pertinent than 
that of the utility and advantage of the invention 
over the old modes or devices that had been used for 
working out similar results? With a knowledge of 
these benefits to the persons who have used the inven- 
tion, and the extent of the use by the infringer, a jury 
will be in possession of material and controlling facts 
that may enable them, in the exercise of a sound 
judgment, to ascertain the damages, or in other words, 
the loss to the patentee or owner by the piracy instead 
of the purchase of the use of the invention.’”’ He 
added that ‘‘a recovery does not vest the infringer 
with the right to continue the use, as the consequence 
of it may be an injunction restraining the defendant 
from the further use of it.” 

In Packet Company v. Sickles, supra, Mr. Justice 
Miller said: ‘‘The rulein suits in equity, of ascer- 
taining by a reference toa master the profits which 
the defendant has made by the use of the plaintiff's 
invention, stands ona different principle. It is that 
of converting the infringer into a trustee for the 
patentee as regards the profits thus made; and the 
adjustment of these profits is subject to all the equit- 
able considerations which are necessary to do com- 
plete justice between the parties, many of which 
would be inappropriate in a trial by jury. With these 
corrective powers in the hands of the chancellor, the 
rule of assuming profits as the ground-work for es- 
timating the compensation due from the infringer to 
the patentee has produced results calculated to suggest 
distrust of its universal application even in courts of 
equity.” 

The doctrine ‘of this case was reiterated in Burdell 
v. Dewing, 92,U.S. 716, where Mr. Justice Miller, again 
delivering the opinion of the court, said: 

‘*Profits are not the primary or true criterion of 
damages for infringement in an action at law. That 
rule applies universally and mainly to cases in equity, 
and is based on the idea that the infringer shall be 
converted into a trustee, as to those profits, for the 
owner of the patent which he infringes; a principle 
which it is very difficult to apply ina trial before a 
jury, but quite appropriate on a reference to a master, 
who can examine defendant’s books and papers, and 
examine him on oath, as well as all his clerks and em- 
ployees. On the other hand, we have repeatedly held 
that sales of licenses of machines, or of a royalty es- 
tablished, constitute the primary and true criterion of 
damages in the action at law. No doubt, in the ab- 
sence of satisfactory evidence of either -class in the 
forum to which it is most appropriate, the other may 
be resorted to as one of the elements on which the 
damages or the compensation may be ascertained.” 

The case of Littlefield vy Perry, 21 Wall. 205, was 
one where the patentee, by force of an agreement, 
held the legal title to the patent in trust for the com- 
plainant, in violation of which he was making use of 
his legal rights. It was held upon a bill filed for an 
injunction an account, that it was a case under the 
patent laws, and the defendant was required to ac- 
count for the profits he had made, according to the 
rule in Mowry v. Whitney, supra. The Chief Justice 
said, p. 230: ‘ Profits actually realized are usually, in 
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a case like this, the measure of unliquidated damages. 
Circumstances may however arise which would 
justify the addition of interest in order to give com- 
plete indemnity for losses sustained by willful infringe- 
ments.” 

On July 8, 1860, Congress passed the act to revise, 
consolidate, and amend the statutes relating to patents 
aud copyrights, 16 Stat. L., 198. The 59th section re- 
newed the provision previously in force, that damages 
for infringement might be recovered by action on the 
case, and that whenever in any such action, a verdict 
shall be rendered for the plaintiff, the court may enter 
judgment therein for any sum above the amount 
found by the verdict as the actual damages sustained, 
according to the circumstances of the case, not ex- 
ceeding three times the amount of the verdict. The 
55th section is as follows: 

“That all actions, suits, controversies, and cases 
arising under the patent laws of the United States 
shall be originally cognizable, as well in equity as at 
law, by the Circuit Courts of the United States, or any 
district court having the power aud jurisdiction of a 
Circuit Court, or by the Supreme Court of the District 
of Columbia, or of any territory; and the court shall 
have power, upon billin equity filed by any party ag- 
grieved, to grant injunctions, according to the course 
and principles of courts of equity, to prevent the vio- 
lation of any right secured by patent, on such terms as 
the court may deem reasonable; and upona decree 
being rendered in any such case for an infringement, 
the complainant shall be entitled to recover, in addi- 
tion to the profits to be accounted for by the defend- 
ant, the damages the complainant has sustained 
thereby, and the court shall assess the same or cause 
the same to be assessed under its direction, and the 
court shall have the same powers tu increase the same 
in its discretion that are given bythis act to increase the 
damages found by verdicts in actions upon the case; 
but all actions shall be brought during the term for 
which the letters patent shall be granted or extended, 
or within six years after the expiration thereof.” 

These provisions are substantially carried into the 
Revised Statutes, sec. 59 of the act of 1870 being sec. 
4919 of the latter, and sec. 55 corresponding to sec. 
4921, R. S., except as to the provision in respect to the 
limitation upon the right to sue, which is not found 
in the Revised Statutes. But the rights of the parties 
in the present suit arose while in the act of 1870 was 
in force, and are determinable under it. 

In the case of Birdsall vy. Coolidge, 93 U.S. 64, it is 
declared, in reference to the effect of the act of 1870, 
that ‘‘ gains and profits are still the proper measure of 
damages in equity suits, except in cases where the in- 
jury sustained by the infringement is plainly greater 
than the aggregate of what was made by the respond- 
ent;”’ in which event the provision is, that the com- 
plainant ‘‘shall be entitled to recover, in addition to 
the profits to be accounted for by the respondent, the 
damages he has sustained thereby.” 

Mr. Justice Clifford, in the opinion in this case, 
quotes a passage, slightly altered, from Curtis on 
Patents, sec. 441, a, 4th ed., p. 461, which, taken by 
itself, might seem to imply that prior to the act of 
1870 the owner of a patent had the election to resort 
toa court of equity for the recovery of profits, or a 
court of law for damages, irrespective of any other 
relief of an equitable character; but the language of 
the passage is to be restrained to mean merely that 
the option existed to sue at law for past infringement, 
or seek equitable relief by way of prevention, the 
damages or profits following, as either jurisdiction is 
resorted to, each according to its kind. For if this be 
not so, it follows that since the passage of the act of 
1870 an owner of a patent may recover, in a suit in 
equity profits and damages in all cases, according to 
the rule above stated, without seeking any other re- 





lief whatever, the effect of which would be to give two 
remedies, one in equity, the other at law, merely for 
the recovery of damages for an injury to a legal right, 
an anomaly not to be found in any other branch of 
our jurisprudence. And manifestly, upon such a 
construction, the action at law would soon become 
obsolete, as completely as if it had been abolished by 
legislation. The whole force of the change in the 
statute consist in conferring upon courts of equity, in 
the exercise of their jurisdiction in administering the 
relief which they are accustomed aud authorized to 
give, and which is appropriate to their forms of pro- 
cedure, the power not merely to give that measure of 
compensation for the past, which consists in the profits 
of the infringer, but to supplement it, when necessary, 
with the full amount of damage suffered by the com- 
plainant, and which, if he had sued for that alone, he 
would have recovered in another forum, with power 
to increase the amount of the actual damages, as in 
courts of law. But as the account of profits, pre- 
viously, was the incident of the suit, and not its ob- 
ject, so now the power to award damages and to 
multiply them is added as an incident to the right to 
an account. 

But the difference between the state of the law 
before and after the act of 1870 finds its best illustra- 
tion in a comparison between two cases, both of which 
were decided at the October term, 1877, Elizabeth v. 
Pavement Company, 97 U. 8S. 126, and Marsh v. Sey- 
mour, id. 348. 

In the former the bill was filed before the passage of 
the act, but prayed, besides an injunction, for both 
damages and profits. It was held that the court below 
had rightly decided that adecree for profits alone 
could be rendered, inasmuch as the jurisdiction of 
courts of equity to decree damages, as distinct from 
profits, was first conferred by the statute. Mr. Jus- 
tice Bradley, delivering the opinion of the court, re- 
marking that the general question of the profits re- 
coverable in equity by a patentee, was surrounded 
with many difficulties, which the courts had not yet 
succeeded in overcoming, said: 

“But one thing may be affirmed with reasonable 
confidence, that if an infringer of a patent has real- 
ized no profit from the use of an invention, he cannot 
be called upon to respond for profits’ the patentee in 
such case is left to his remedy for damages. It is 
also clear, that a patentee is entitled to recover the 
profits that have been actually realized from the use 
invention, although from other causes the general 
business of the defendant, in which the invention is 
employed, may not have resulted in profit, as when 
it is shown that the use of his invention produced a 
definite saving inthe process of manufacture. Mowry 
v. Whitney, 14 Wall. 620; Cawood Patent, 94 U. 8S. 
69. On the contrary, though the defendant's general 
business be ever so profitable, if the use of the in- 
vention has not contributed to the profits, none can 
be recovered. The same results seem to follow where 
it is impossible to show the profitable effect of using 
the invention upon the business results of the party 
infringing. It may be added, that where no profits 
are shown to have accrued, a court of equity cannot 
give a decree for profits by way of damages, or as a 
punishment for the infringement. Livingston v. 
Woodworth, 15 How. 559. But when the entire profit 
of a business or undertaking results from the use of 
the invention, the patentee will be entitled to recover 
the entire profits, if he elects that remedy. And in 
such a case, the defendant will not be allowed to 
diminish the show of profits by putting in uncon- 
scionable claims for personal services or other in- 
equitable deductions. Rubber Company v. Goodyear, 
9 Wall. 788." And these genera! propositions, he 
added, will hardly admit of dispute. 

Accordingly, in that case, the bill was dismisssed as 
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to the city of Elizabeth, which had infringed, because 
it appeared that it had made no profit from the use of 
the patented improvement, while a decree was 
rendered against the contractor, who had laid the 
pavement which was the subject of the patent, be- 
cause he was shown to have made profits from the in- 
friugement. The municipal corporation, of course, 
remained liable to respond in damages in an action at 
law, for any loss which the plaintiff could have es- 
tablished by proof. 

The case of Marsh v. Seymour, supra, afose under 
the act of 1870, and was bills for injunctfon and ac- 
count. Decrees were rendered in favor of the com- 
plainant, and a reference ordered to a master to state 
an account of profits. In both cases, the respondents 
showing that they had made no profits by reason of 
the use of the invention, the complainant waived his 
claim for a recovery on that account, and decrees 
were rendered for damages on the basis of a license 
fee forthe infringing machines which had been sold, 
and nominal damages for those manufactured but not 
sold. These decrees were affirmed, the court saying, 
Mr. Justice Clifford delivering its opinion, that ‘‘dam- 
ages of a compensatory character may be allowed toa 
complainant in aa equity suit, where it appears that 
the busiuess of the infringer was so improvidently 
conducted that it did not yield any substantial profits, 
as in the case before the court.” 

In the case of Parks vy. Booth, 102 U. 8S. 96, which 
was a suit in equity for an injunction, an account of 
profits and damages, under the act of 1870,a decree 
was rendered in favor of the complainant, and for 
profits and damages as found bya master. Under 
the head of damages there were included items for 
expenses of conducting the suit, being counsel fees, 
compensation for the complainant’s time, and inter- 
est on the profits. he decree was modified on appeal, 
by striking out all these allowances, except that for 
the complainant's time, lost in attending to the suit. 
Interest on profits was disallowed on the authority of 
Silsby v. Foote, 20 Howard, 386, on the ground that 
profits in such a case are to be regarded in the light of 
unliquidated damages. No injunction was decreed, 
asthe term of the patent had expired. It does not 
appear from the report of the case when the suit was 
begun, but a reference to the original record shows 
that the bill was filed in April, 1871, before the expira- 
tion of the term of the patent. 

The case of Hendrie v. Sayles, 98 U.S. 546, was a 
bill in equity for an account of profits, fled after the 
expiration of the patent, the same patent on which the 
present suit is founded. It was decided upon a single 
point raised on demurrer to the bill, the question of 
jurisdiction not being noticed either by counsel or 
court. A decree for the complainant was affirmed on 
appeal. 

This appears to be the only case of the kind, until 
the present, that found its way into this court. 

The case of Eureka Company vy. Bailey Company, 11 
Wall. 488, is no exception to this remark; although 
in respect to it the observation has been made, that 
the injunction prayed for in that case was incidental 
to the account and not vice versa. That however is 
amisconception; for unless upon the ground of a 
difference of citizenship, the court would not have 
had jurisdiction to entertain the bill in that case, if 
it had not prayed for an injunction. For the mere 
purpose of enforcing the contract for the royalty, it 
was not a case arising under the patent laws, so as to 
give jurisdiction to the courts of the United States. 
It was because the defendant was guilty of an in- 
fringement of the complainant’s patent that he was 


suable in equity in these courts, and to restrain that, an’ 


injunction was asked until he should pay what he had 
promised. The object of the suit doubtless was to 





collect the royalty, but it was sought by means of, and 
therefore as an incident to, the jurisdiction of the 
court, invoked for the purpose of enjoining the con- 
tinuance of what, until the royalty was acknowledged 
and paid, was found to be an infringement. 

All the acts of Congress relating to patents, prior to 
that of 1870, contained provisions specifying the 
special defenses which might be made in an action at 
law for an infringement, under the plea of the general 
issue, notice thereof having been previously given. 
The 61st section of the act of 1870 enumerates the 
several special matters thus authorized to be proved, 
and adds, for the first time in the history of this 
legislation, the clause that ‘the like defenses may be 
pleaded in any suit iu equity for relief against an 
alleged infringement, and proofs of the same may be 
given upon like notice iu the answer of the defendant 
and with the like effect.” 

The plain and obvious purpose of this provision is to 
furnish appropriate modes in equity pleading for the 
trial of all issues, both of fact and law, relating both to 
the alleged infringement and the validity of the patent, 
without the necessity of framing special issues out of 
chancery for trial by jury, or sending the parties toa 
court of law for the trial of an action in that forum, 
in order to determine their legal right. It proceeds 
upon the idea that the court of equity having acquired 
jurisdiction for the purpose of administering the 
equitable relief sought by the bill, may determine 
directly and for itself, in the same proceeding, all 
questions incidental to the exercise of its jurisdiction, 
notwichstanding they may be questions affecting legal 
rights and Jegal titles. 

Although this was the first statutory authority for 
the practice, it was rather a recognition of what had 
already been established than its introduction; for 
the practice had in fact originated long before, and 
was based upon well-known principles of equity juris- 
prudence. Whatever question may have existed in 
reference to it previously was settled in the courts of 
the United States by the decision in Goodyear v. Day, 
2 Wall, Jr., C. C. 283, a case argued by Webster 
and Choate, and decided by Mr. Justice Grier in 1852. 
That learned judge, on that occasion, said: ‘It is 
true that in England the chancellor will generally not 
grant a final and perpetual injunction in patent cases, 
when the answer denies the validity of the patent, 
without sending the parties to law to have that ques- 
tion decided. But even there the rule is not absolute 
or universal; it is a practice founded more on con- 
venience than necessity. It always rest on the sound 
discretion of the court. A trial at law is ordered by a 
chancellor to inform his conscience; not because 
either party may demand it as a right, or that a court 
of equity is incompetent to judge of questions of fact 
or legal titles.” 

See also Orr v. Merrill, 1 Wood & Minot, 376. 

The distinction in the nature of the two proceedings, 
of an action at law and a suitin equity, is plainly 
pointed out in this section of the statute, the former 
as being an action for an infringement, the latter asa 
suit for relief against an alleged infringement. And 
while upon the words used in the 55th section of the 
act, it may be, that the jurisdiction in equity which ° 
is thereby conferred is not exhausted by the power to 
grant injunctions according to the course and princi- 
ples of courts of equity, to prevent the violation of 
any right secured by patent, yet the statute im@edi- 
ately says,that it is upon a decree being rendered in any 
such case for an infringement—as though that was the 
only one—that the complainant shall be entitled to 
recover, in addition to the profits to be accounted for 
by the defendant, the damages the complainant bas 
sustained thereby. 

It is impossible, we think, to maintain the claim 





154 


THE ALBANY LAW JOURNAL. 











that the language of this act, similar 1m that respect 


to the previous acts of 1819 and 1836, conferring juris- 
diction in patent cases in equity as well as at law, was 
meant to obliterate the distinctions between these 
two jurisdictions, or even to confuse the boundaries 
between them, as it is alleged was done by the decision 
in the case of Nevins v. Johnson, 3 Blatch. 80, and 
perhaps in other subsequent circuit court decisions. 
Indeed it is the settled doctrine of this court that this 
distinction of jurisdiction, between law and equity, 
is constitutional, to the extent to which the 7th 
Amendment forbids any infringement of the right of 
trial by jury, as fixed by the common law. And the 
doctrine applies in patent cases as well as others. 
This court said in Parsons v. Bedford, 3 Peters, 446, 
speaking of the meaning intended by the framers of 
that amendment, that “ by common law they meant 
what the constitution denominated in the 3d article, 
law, not merely suits which the common law recognized 
among its old and settled proceedings, but suits in 
which legal rights were to be ascertained and de- 
termined, in contradistinction to those where equitable 
rights alone were recognized and equitable remedies 
administered.’” The rule was repeated in Fenn v. 
Holme, 21 How. 484, in this language: ‘In every 
instance in which this court has expounded the 
phrases, proceedings at the common law and pro- 
ceedings in equity, with reference to the exercise of 
the judicial powers of the courts of the United States, 
they will be found to have interpreted the former as 
signifying the application of the definitions and prin- 
ciples and rules of the common law to rights and ob- 
ligations essentially legal; and the latter as meaning 
the administration with reference to equitable as 
contradistinguished from legal rights, of the equity 
law as defined and enforced by the Court of Chancery 
in England.” 

It becomes necessary, therefore, to consider what 
support there is in the general doctrines of equity for 
the contention of the appellant. 

It is the fundamental characteristic and limit of the 
jurisdiction in equity that it cannot give relief when 
there is a plain and adequate and complete remedy at 
law; and hence it had no original, independent, and 
inherent power to afford redress for breaches of con- 
tract or torts, by awarding damages; for to do that 
was the very office of proceedings at law. When 
however relief was sought which equity alone could 
give, as by way of injunction to prevent a continuance 
of the wrong, in order to avoid multiplicity of suits 
and to do complete justice, the court assnmed juris- 
diction to award compensation for the past injury, 
not however by assessing damages, which was the 
peculiar office of a jury, but requiring an account of 
profits, on the ground that if any had been made, it 
was equitable to require the wrong-doer to refund 
them, as it would be inequitable that he should make 
a profit out of his own wrong. As was said by Vice- 
Chancellor Wigram in Colburn vy. Simms, 2 Hare, 543, 
**the court does not by an account accurately measure 
the damage sustained by the proprietor of an expen- 
sive work from the invasion of his copyright by the 
publication of acheaper book,”’ but “tas the nearest 
approximation which it can make to justice, takes 
from the wrong-doer all the profits he has made by 
his piracy and gives them to the party who has been 
wronged.” 

Wpether a bill for an account of profits against a 
wrong-dvoer would lie, independently of other equit- 
able grounds for the intervention of the court, is a 
question, as was said by Lord Chancellor Brougham in 
Parrott v. Pulmer,3 Mylne & Keen, 640, ‘* which has 
been oftentimes agitated, and has perhaps never re- 
ceived a clear and a general decision; that is to say, a 
distinct judgment on the general proposition, with its 





limitations.”” He concluded, that “from the whole 
it may be collected, that although as to timber there 
exists considerable discrepancy, yet the sound rule is 
to make the account the incident and not the princi- 
pal, where there is a remedy at law; but that mines 
are to be otherwise considered, and that as to them, 
the party may bave an account even in cases where no 
injunction would lie.” 

The supposed exception in cases of mines seems to 
rest upon a dictum of Lord Hardwicke in Jesus College 
v. Bloom, 3 Atkyn, 262, that ‘it was a sort of trade;” 
but the reference is tu the case of Bishop of Winchester 
v. Knight, 1 P. Wms. 406, where the bill prayed for 
an account of ore dug by the ancestor of the defend- 
ant, in respect to which the argument was, that being 
a personal tort, it died with the person. The decision 
was that the plaintiff was not entitled, but on this 
point the Lord Chancellor said: ‘It would be a re- 
proach to equity to say, where a man has taken my 
property, as my ore or timber, and disposed of it in 
his lifetime and dies, that in this case I would be 
without remedy. It is true as to the trespass of 
breaking up meadow or ancient pasture ground, it 
dies with the person; but as to the property of the ore 
or timber, it would be clear, even at law, if it came to 
the executor’s hands, that trover would lie for it; 
and if it has been disposed of in the testator’s lifetime, 
the executor, if assets are left, ought to answer it.” 
It is plain from these observations that the assumed 
ground of the equity jurisdiction was the absence of 
any remedy at law. Powell v. Aiken, 4 Kay & Johns. 
343. It is now clearly established in the English 
chancery “‘that a bill will not lie for an account of 
timber felled any more than for any other money de- 
mand, except when the account is asked as an inci- 
dent to an injunction, and that when the plaintiff has 
no right to an injunction he has no right to an aec- 
count, and his remedy is at law alone.’’ Per Sir Win. 
M. James, L. J., in Higginbctham v. Hawkins, L. R., 
7 Ch. App. 679. 

The same rule is applied by the modern decisions in 
cases of mines, where, as incident tothe relief sought 
by a bill, an account is asked of profits against tres- 
passers. It appears that as to the mode of assessing 
compensation, in such suits, to an owner of coal which 
has been improperly worked by the owner of an ad- 
joining mine, a different principle is applicable when 
the coal is taken inadvertently, or under a bona fide 
belief of title, and when it is taken fraudulently, 
with knowledge of the wrong. In cases of the 
latter description, at law the strict rule of 
damages laid down in Martin v. Porter, 5 M. 
& W. 351, was to charge the value of the coal 
without allowing any of the expenses of getting it; 
but in those of the former description, a milder rule 
was applied in Morgan v. Powell, 3 Q. B. 278, and 
Wood v. Morewood, id. 440, which was to give to 
the plaintiff the fair value of the coals as if the coal 
field had been purchased from him by the defendant. 
This distinction was adopted and latter rule applied 
in equity, by Vice-Chancellor Manlin in Hilton v. 
Wood, L. R., 4 Eq. 452, and by Lord Chancellor 
Hatherley in Jegon v. Vivian, L. R., 6 Ch. App. 742, 
the latter remarking that “this court never allows a 
man to make profit by 9% wrong.’ This rule was 
adopted in Stockbridge Iron Co. +. Cone Llron Works, 
102 Mass. 86. 

The same rule applies in England in patent and 
copyright cases. The Vice-Chancellor Page Wood, in 
Smith v. The London and Southwestern Railway Co., 
Kay’s Rep. 415, said: ‘The true ground of relief in 
these cases is laid down in Bailey v. Taylor, 1 Russ. & 
M. 75, where Sir J. Leach, M. R., says: ‘The court 
has no jurisdiction to give to a plaintiff a remedy for 
an alleged piracy unless he can make out that he is 
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eutitled to the equitable interposition of this court by 
injunction ; and in such case, the court will also give 
him au account, that his remedy here may be com- 
plete. If this court do not interfere by injunction, 
then his remedy, as in the case of any other injury to 
his property, must be at law’ Unless that primary 
right to an injunction exists, this court has no juris- 
diction with reference to a mere question of dam- 
ages.’ The Vice-Chancellor further observed, that as 
had often been stated by Lord Eldon, as the object of 
the court in interfering by injunction was the pre- 
vention of a multiplicy cf suits, which might be 
rendered necessary by continued infringements of 
the patent, he was at a loss to see how the jurisdic- 
tion could attach or the relief by injunction be ar- 
rived at, after the expiration of the patent, unless a 
case were made out, of a numerous series of past in- 
fringements, from which the parties were still 
deriving advantage. He then referred to Crossley 
v. Beverly, Web. Pat. Cas. 119, as a case where 
there was a specific ground for that relief, 
that the defendants had been manufacturing the 
patented articles, secretly and fraudulently, for 
the purpose of pouring into the market the articles 
so manufactured directly the patent should have ex- 
pired. In that case the bill was filed before the ex- 
piration of the patent, and the right to sue having 
been thus acquired, the court extended it to restrain 
using the articles so manufactured after the patent 
had expired. ‘‘Such a case,’ continues the Vice- 
Chancellor, ‘“‘of a fraudulent attempt to evade the 
patent might occur, as would enable the court tu re- 
strain the use of articles made in infringement of the 
patent and kept back until it expired,even after its 
expiration, and the plaintiff having thus obtained a 
right to the injunction, the right to an account would 
follow.” 

In thecase of Price’s Pat. Candle Co. v. Bawwen’s, 
4 Kay & Johnson, 727, the bill was dismissed, because 
the patent having expired pendente lite, the relief by 
injunction could not be granted at the hearing; butin 
Davenport v. Rylands, L. R., 1 Eq. Cas. 302, the same 
judge retained the bil? under similar circumstances, 
for the purposes of an inquiry as to damages, because 
the act of 21 and 22 Vict. c. 27, commonly called Cairn’s 
act, passed after the former decision had altered the 
rule. That statute declared that in all cases in which 
the court has jurisdiction to entertain an application 
for an injunction against a breach of any covenant, 
contract or agreement, or against the commission or 
continuance of any wrongful act, or for the specific 
performance of any covenant, contract or agreement, 
the same court may award damages to the party in- 
jured either in addition to or in substitution for such 
injunction or specific performance, and such damages 
may be assessed in such manuer as the court shall di- 
rect; a provision which no doubt suggested the like ex- 
tension of the jurisdiction of the court in patent cases, 
contained in our patent act of 1870. But even after the 
passage of Cairn’s act it was decided by Vice-Chancel- 
lor Sir Wm. M. James,in Betts v. Gallais, L. R., 10 Eq. 
Cas. 392, that the court would not entertain a bill for 
the mere purposes of giving relief in damages for the 
infringement of a patent, when the bill had been filed 
so immediately before the expiration of the patent as 
to render it impossible to have obtained an interlocu- 
tory injunction. He characterized it as *‘ a mere device 
to transfer a plain jurisdiction to award damages from 
thecourt to which that jurisdiction properly belongs 
to this court.” 

Mr. Kerr, in his treatise on injunctions, 41, summa- 
rizes the result of many decisions,which he cites under 
this statute, as follows: 

“The statute did not transfer to the court the general 
jurisdiction of common law by way of damages, or ex- 





tend its jurisdiction to cases where previously to the 
statute it had no jurisdiction, or could not consistently 
with its rules and principles have interfered. The 
statute merely empowered the court to give damages 
in cases involving elements or ingredients of an equi- 
table character. If the case as presented to the court 
was an equitable one, so that the subject-matter of the 
application is properly cognizable in equity, the court 
had jurisdiction under the statute to entertain the 
question of damages. If on the other hand the plaintiff 
had no equitable right at the time of bringing the ac- 
tion, so that the matter has been improperly brought 
into equity, the statute had no application. Damages 
may be awarded under the statute if it appear that at 
the time of bringing the action there was an equitable 
ease, although the case for an injunction fails, or 
although an injunction isnot competent from circum- 
stances which have occurred since the filing of the 
bill.” 

It will be observed that the British statute does not 
touch the question of the account of profits by an in- 
fringer, leaving that as it stood before the passage of 
theact. The unavoidable inference is that damages 
can only be given under the act in cases in which an 
account might be decreed; and that the patentee must 
as it was expressly decided by the House of Lords, in 
De Vitre v. Betts, L. R., 6 H. L. 321, in all cases when 
he has a decree, elect whether he will have an account 
of profits, or an inquiry as to damages, and cannot 
have both. Under the act of Congress of 1870, he may 
recover damages in addition tothe profits tobe ac- 
counted for by tae defendant; but as the recovery is 
limited by the act to the actual damages, it is manifest 
that the recovery of damages and profits is not in- 
tended to be double, but that when necessary the dam- 
ages are to supplement that loss of the complainant 
which the profits found to have been received are in- 
sufficient to compensate, subject to the powerof the 
court as to their increase, as in case of verdicts. 

This firm and indisputable doctrine of the English 
chancery has been recognized and declared by this 
court, in Hipp v. Babin, 19 Howard, 271, to be part of 
the system of equity jurisprudence administered by 
the courts of the United States, founded not only upon 
the legislative declaration in the judiciary act of 1789, 
**that suits in equity shall not be sustained in either 
of the courts of the United States in any case where 
plain, adequate and complete remedy may be had at 
law,”’ but also upon the intrinsic distinctions between 
the different jurisdictions of law and equity. In de- 
livering the opinion of the court in that case, Mr. Jus- 
tice Curtis remarked that “the practice of the courts 
of the United States corresponds with that of the 
chancery of Great Britain, except where it has been 
changed by rule, or is modified by local circumstances 
or local convenience; and cited the instances in 
which “this court has denied relief in cases in equity, 
where the remedy at law has been plain, adequate and 
complete, though the question was not raised by the 
defendants in their pleadings nor suggested by the 
counsel in their arguments.”” He then adds: “And 
the result of the argument is that whenever a court of 
law is competent to take cognizance of a right, and has 
power to proceed to a judgment which affords a plain, 
adequate and complete remedy, without the aid of a 
court of equity, the plaintiff must proceed at law, be- 
cause the defendant has a constitutional right to a trial 
by jury.”” It was contended in that case that not- 
withstanding this general principle the bill ought to be 
maintained, because the complainants, being minors, 
were authorized to call upon the defendants, who had 
intruded into possession of their lands, for an account 
as guardians, and that the court of chancery was better 
fitted to take an account for rents, profits and improve- 
ments, and might decide the question of title as inci- 
dental to the account. 
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In reply to these points,Mr. Justice Curtis remarked, 
that “there are precedents in which the right of an 
infant to treat a person who enters upon his estate, 
with notice of his title,as guardian or bailiff, and to 
exact an account in equity for the profits for the 
whole period of his occupancy is recognized.’’ ** But,” 
he added, “in those cases the title must, if disputed, 
be established at law, or other grounds of jurisdiction 
must be shown. ‘Nor can the court retain the bill 
under an impression that a court of chancery is better 
adapted for the adjustment of the account for rents, 
profits and improvements. The rule of the court is 
that when a suit for the recovery of the possession can 
be properly brought in a court of equity, and a decree 
is given, the court will direct an account as an incident 
in the cause. But when a party has aright to a pos- 
session which he can enforce at law, his right to the 
rents and profits is also a legal right, and must be en- 
forced in the same jurisdiction. The instances where 
bills for an account of rents and profits have been 
maintained are those in which special grounds have 
been stated to show that courts of law could not give a 
plain, adequate and complete remedy. No instances 
exist where a person who had been successful at law 
has been allowed to file a bill for an account of rents 
and profits during the tortious possession held against 
him, or in which the complexity of the account has af- 
forded a motive for the interposition of a court of 
chancery to decide the title and to adjust the account.” 

These principles were announced ina case for the 
recovery of the possession of real estate held adversely, 
but they are of general application, and embrace as 
well the case of torts to personalty, and infringements 
of patent and copyrights. 

The distinct ground upon which the opposite view is 
presented to us in argument is, that the infringer of a 
patent-right is, by construction of law, a trustee of the 
profits derived from his wrong for the patentee, and 
that a court of equity, in the exercise of its acknowl- 
edged jurisdiction over trusts and trustees, will re- 
quire him to account as trustee, without reference to 
any other relief. And in support of this contention we 
are referred to passages of the judgments of this court 
in the cases of Packet Co. v. Sickles, 19 Wall. 611; Bur- 
dell v. Dewing, 92 U.S. 720, and Birdsall v. Cooledge, 93 
id. 68, allof which have been already cited in this opin- 
ion. 

But the inference sought to be drawn from the ex- 
pressions referred to is not warranted. Itis true that 
it isdeclared in those cases that in suits in equity for 
relief against infringements of patents, the patentee 
succeeding in establishing his right is entitled to an 
account of the profits realized by the infringer, and 
that the rule for ascertaining the amount of such prof- 
its is that of treating the infringer as though he were 
a trustee for the patentee in respect to profits. But it 
is nowhere said that the patentee’s right to an account 
is based upon the idea that there is a fiduciary relation 
created between him and the wrong-doer by the fact 
of infringement, thus conferring jurisdiction upon a 
court of equity to administer the trust and to compel 
the trustee to account. That would bea reductio ad 
absurdum, and if accepted would extend the jurisdic- 
tion of equity to every case of tort where the wrong- 
doer had realized a pecuniary profit from his wrong. 
All that was meant in the opinions referred to was to 
declare according to what rule of computation and 
measurement the compensation of a complainant 
would be ascertained in a court of equity, which hav- 
ing acquired jurisdiction upon some equitable grounds 
to grant relief, would retain the cause for the sake of 
administering au entire remedy and complete justice, 
rather than send him to acourt of law for redress in a 
second action. The rule adopted was that which the 
court in fact applies in cases of trustees who have com- 





mitted breaches of trust by an unlawful use of the trust 
property fortheir own advantage; that is to require 
them to refund the amount of profit which they have 
actually realized. This rule was adopted, not for the 
purpose of acquiring jurisdiction, but in cases where 
having jurisdiction to grant equitable relief, the court 
was not permitted by the principles and practice ip 
equity to award damages in the sense in which the law 
gives them, but a substitute for damages at the election 
of the complainant for the purpose of preventing mul- 
tiplicity of suits. And the particular rule was formu. 
lated, as wil] be seen by reference to the cases already 
referred to, out of tenderness to defendants in order to 
mitigate the severity of the punishment to which they 
might be subjected in an action at law for damages, 
and because it was thought more equitable merely to 
deprive them of the actual profits arising from their 
wrong, than to make no allowances in estimating dam- 
ages for the cost and expense of the business in the 
prosecution of which they had violated the rights of 
the complainant. The same reason operated in the es- 
tablishment of the similarrule acted uponin the cases 
of Hilton v. Woods, L. R.,4 Eq. 432, and Jegon y, 
Vivian, L. R., 6 Ch. App. 742, already cited ina pre- 
vious part of this opinion. The rule itself is reasonable 
and just, though sometimes perverted and abused. It 
has been constantly acted upon by the courts. But it 
is a rule of administration and not of jurisdiction; and 
although the creature of equity, it is recognized as well 
at law, as one of the measures though not the limit for 
the recovery of damages. 

The case is not within the principle according to 
which in certain circumstances a court of equity de- 
crees a wrong-doer to be a trustee de son tort, and ex- 
erts its jurisdiction over him in that character. Where 
adefendant has wrongfully intermeddled with prop- 
erty already impressed with a trust, he may be required 
asatrustee to account for it, as was done in the case 
of the People v. Houghtuling, 7 Cal. 348, because trust 
property may be followed, wherever it can be traced, 
into whosesoever possession it comes, except that of a 
bona fide purchaser without notice. It is the character 
of the property, and not the wrong done in converting 
or withholding it that constitutes the wrong-doer a 
trustee. 

Our conclusion is that a bill in equity for a naked 
account of profits and damages against an infringer of 
a patent cannot be sustained; that such relief ordi- 
narily is incidental to some other equity, the right to 
enforce which secures to the patentee his standing in 
court; that the most general ground for equitable in- 
terposition is to insure to the patentee the enjoyment 
of his specifie right by injunction against a continuance 
of the infringement; but that grounds of equitable 
relief may arise other than by way of injunction, as 
where the title of the complainant is equitable merely, 
or equitable interposition is necessary on account of 
the impediments which prevent a resort to remedies 
purely legal; and such an equity may arise out of and 
inhere in the nature of the account itself, springing 
from special and peculiar circumstances which disable 
the patentee from a recovery at law altogether, or ren- 
der his remedy in a legal tribunal difficult, inadequate 
and incomplete; and as such cases cannot be defined 
more exactly, each must rest upon its own particular 
circumstances, as furnishing a clear and satisfactory 
ground of exception from the general rule. 

The case of Garth v. Cotton, 1 Dickens, 183, furnishes 
an interesting and curious illustration of one of the 
excepted cases. In that case Lord Hardwicke sustained 
a bill in equity ina case of waste, for an account of 
timber felled and sold, where there could be no injunc- 
tion in favor of acomplainant unborn at the time of 
its commission, whose estate was a contingent remain- 
der, supported by a limitation to trustees to preserve 
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it, the defendaut being the owner of a prior term of 
years, and the ultimate remainder-man in fee. The 
Lord Chancellor proceeded on the ground of collusion 
between the defendants avd a nominal or imputed 
breach of trust on the part of the trustees to preserve 
the contingent remaiuder in permitting the wrong, 
and distinguished the case from Jesus College v. Bloom, 
3 Atk. 262, particularly on the ground that the com- 
plainant could have no remedy at law. Another in- 
stance of an exception is mentioned by Vice-Chaucel- 
lor Page Wood in the extract from his judgment in the 
case of Smith v. The London and Southwestern Railway 
Co., Kay’s Rep. 415, contained in a previous part of 
this opinion. 

It does not appear from the allegations of the bill in 
the present case that there are any circumstances 
which would render an action at law for the recovery 
of damages an inadequate remedy for the wrongs com- 
plained of; and as no ground for equitable relief is 
presented, we are of opinion that the Circuit Court did 
not err in sustaining the demurrer and dismissing the 
bill. Its decree is therefore affirmed. 


—_—___4—________ 


HAMPSHIRE SUPREME COURT AB- 
STRACT* 


NEW 


WILL — INTERPRETATION OF.— The interpretation 
ofa will is the ascertainment of the testator’s inten- 
tion; and the question of intention is ordinarily deter- 
mined as a question of fact, by the natural weight of 
competent evidence, and not by artificial rules of inter- 
pretation. Rice v. Society, 56 N. H. 191; Houghton v. 
Pattee, 58 id. 326; Morse v. Morse, 58 id. 391. Brown 
vy. Bartlett. Opinion by Doe, C. J. 


CONFLICT OF LAW— FEDERAL STAMP ACT.— The 
provision of the Federal statute (St. of 1866, ch. 184, § 
9) that no instrument not stamped according to law 
shall be used or admitted in evidence in any court until 
legally stamped, applies to the Federal and not the 
State courts. Green v. Holway, 101 Mass. 243, 249; 
Carpenter v. Snelling, 97 id. 452. Woodward v. Roberts, 
Opinion by Bingham, J. 


MUNICIPAL CORPORATION —TOWN — ARBITRATION. 
— Anaward by arbitrators, made on the submission of 
selectmen, is binding on the town when the town nas 
no other authorized agent. Gray v. Rollersford, 58 N. 
H. 253; Eastman v. Burleigh, 2 id. 484; Buckland vy. 
Conway, 16 Mass. 396; Holker v. Parker, 7 Cranch, 449; 
Filmer v. Delber, 3 Taunt. 436. Fogg v. Dummer. 
Opinion by Allen, J. 


RAILROAD — UNGUARDED CROSSING — HORSE RIGHT- 
FULLY IN HIGHWAY.-— Plaintiff in an action against 
a railroad company for killing his horse, offered to 
prove that on the night of the accident, about dark, he 
went to a store with his horse and sleigh, hitched his 
horse, securely as he supposed, near the door of tbe 
store, and went in to do some errands; that he came 
out in about ten minutes and found his horse had 
broken away and escaped; that he immediately went 
in pursuit, and when he arrived at a crossing of defend- 
ants’ railroad he heard a crash, which proved to be the 
collision of the locomotive with his horse and sleigh. 
This was in about ten minutes after the plaintiff left 
the store in pursuit of his horse. It appeared that the 
horse after breaking away went upon the highway until 
he came to acrossing of the defendant’s railroad where 
there were no cattle guards, and there went on to the 
railroad track and ran some distance, when he was 
overtaken and killed by the locomotive. Held, that if 
the plaintiff's horse was the horse of a ‘traveller ”’ 
when it went on to the defendants’ railroad it was 
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rightfully inthe highway; and if it was rightfully in 
the highway the defendants were bound to fence against 
it. Giles v. Boston & Maine R. Co., 55 N. H. 552; 
Mayberry v. Concord R. Co., 47 id. 391; Chapin v. Sul- 
livan R. Co., 39 id. 564; Cornwall v. Sullivan R. Co., 
28 id. 161; Towns v. Cheshire R. Co., 21 id. 363; Wool- 
son v. Northern R. Co., 19 id. 267. Whether the 
plaintiff's horse was rightfully in the highway, and 
whether the plaintiff was in the exercise of due care at 
the time the accident happened, were questions for the 
jury. Elliott v. Lisbon, 57 id. 27; Varney v. Man- 
chester, 58 id. 430; Cummings v. Center Harbor, 57 id. 
17; Dumas v. Hampton, 58 id. 134; Hardy v. Keene, 52 
id. 370; Baldwin v. G. T. Co., 40 Conn. 238; Ring v. 
Cohoes, 77 N. Y. 83. Sleeper v. Worcester & Nashua 
R. Co. Opinion by Clark, J. “ 
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SUPREME COURT ABSTRACT. 
APRIL 1882.* 

DEED — RULE FOR CONSTRUCTION OF.—The funda- 
mental rule for the construction ofa deed, whether it 
relates to the description of the land, the estate con- 
veyed, or other matter, is to so construe it as to give 
effect, if possible, to the intention of the parties. John- 
son v. Simpson, 36 N. H. 91; Railroad Co. v. Steigeler, 
61 N. Y. 348; Jackson v. Dunsbaugh, 1 Johns. Cas. 91; 
Jackson v. Myers, 3 Johns. 388; Church v. Steele, 42 
Conn. 69; Wright v. Day, 33 Wis. 260; Bridge v. Wel- 
lington, 1 Mass. 219; Worthington v. Hylyer, 4 id. 106; 
Lane v. Thompson, 43 N. H. 320; Reed v. Proprietors 
of Locks, etc., 8 How. 274; Jackson v. Moore, v. 
6 Cow. 705; Tyler, Law of Boundaries, 121; Wolfe 
Scarborough, 2 Ohio St. 361; Peyton v. Ayres, 2 Md. 
Ch. 64. To arrive at the intention of the parties, the 
facts and circumstances before the parties at the time 
may be given in evidence, so far as they can without 
trespassing upon any of the rules of evidence. Drew 
v. Drew, 8 Foster, 494; Webb v. Stone, 4id. 286. Par- 
kinson v. McQuaid. Opinion by Taylor, J. 


WISCONSIN 


FALSE REPRESENTATIONS— WHAT NECESSARY TO 
SUSTAIN ACTION FOR.—In an action, not for a rescis- 
sion, but for damages for the false representations of 
defendant in the sale of a note and mortgage, where 
the validity of the instruments is not denied, and it 
does not appear that the mortgage has been foreclosed, 
the complaint is bad if it fails to show that the securi- 
ties are insufficient, and what would be the probable 
deficiency upon a sale on foreclosure of the mortgage. 
The maxim of universal application is that “fraud 
without damage, or damage without fraud,’”’ does not 
constitute a cause of action. In such a case “ the 
gravamen of the charge is that the plaintiff has been 
deceived to his hurt, not that the defendant has gained 
an advantage.’’ Fisher v. Mellen, 103 Mass. 505. In 
cases of the purchase of land by the inducement of 
fraudulent representations of its value, the purchaser 
may not be affected by any change of its value after the 
purchase, and he would be entitled to the profits of his 
bargain; but not so here: the plaintiffcan only recover 
what he has finally lost by the fraud in the deficiency 
of his security. This complaint studiously states the 
comparative value of the mortgaged property, and the 
loss and damage at the time of the purchase. It seems 
clear that the case, as made by the complaint, is one of 
mere fraud without damages. Nye v. Merriam, 35 
Vt. 438; Medbury v. Watson, 6 Met. 246; Adams v. 
Paige, 7 Pick. 542; Newell v. Horn, 45 N. H. 422; Ran- 
dall v. Hazelton, 12 Allen, 414; Phipps v. Buckman, 30 
Penn. St. 402; Bartlett v. Blaine, 83 Ill. 25; Castleman 
v. Griffin, 13 Wis. 535; Barber v. Kilbourn, 16 id. 485, 
Foster v. Taggart. Opinion by Orton, J. 





*To appear in 54 Wisconsin Reports. 
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SURETYSHIP— VARIATION OF CONTRACT BY PRIN- 
CIPAL AND CREDITOR.— By contract between G. and 
plaintiff, G. was to have the exclusive right in certain 
places to sell harrows bought of him by plaintiff, and 
was to pay plaintiff for harrows so purchased either 
** by cash or note due July 1, 1879, with privilege of five 
months’ extension if desired, with 10 per cent inter- 
est." B. guaranteed payment by G. for all purchases 
made by him under such contract, and payment of all 
notes “or renewals thereof ’’ made by G. in pursuance 
of the contract. Afterward, by a written addition to 
the contract with G., made without the knowledge of 
B., plaintiff gave him the privilege of selling harrows 
at a certain other place named. G. sold harrows at 
such other place, and gave his note for the amount 
due plaintiff therefor, payable on or before November 
1, 1879, with interest after July 1, 1879, at 10 per cent. 
Ina suit on such note, held (1), that the liability of B. 
as surety was not affected by the additional agreement 
between G. and plaintiff as to the place of sale; (2) 
that there is no material difference between the form 
of the note in suit given by G., and that described in 
the contract, and the surety is liable thereon. Robinson 
v. Dale, 38 Wis. 330; Sage v. Strong, 40 id. 575; Gard- 
ner v. Van Norstrand, 13 id. 543; Stewart v. McKean, 
10 Exch. 675; Smith v. Addison, 5 Cranch, C. C. 623; 
Amicable M. & F. Ins. Co. v. Sedgwick, 110 Mass. 163; 
Davey v. Phelps, M. & G. 300; Finney v. Condon, 86 
Ill. 78; Curtiss v. Hubbard, 9 Mete. 322; Rice v. Filene, 
6 Allen, 230. Theauthorities agree in holding that the 
changes or differences must be substantial and material 
to release the guarantor. Fond Du Lac Harrow Co. v. 
Bowles. Opinion by Orton, J 





——_e—__—_—- 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 

COVENANT — DISCHARGE IN BANKRUPTCY BAR TO 
ACTION ON.— The discharge in bankruptcy of the cov- 
enantor is a bar to an action upon a covenant of seizin, 
when the eviction took place after the defendant was 
adjudged a bankrupt, but before the order for the final 
dividend. The case Fernald v. Johnson, 71 Me. 437, 
distinguished. Dow v. Davis. Opinion by Appleton, 


[Decided March 28, 1882.] 


DEFENSE — FRAUD — TENDER.— Where the defense 
to an action on a promissory note was that it was given 
for agricultural implements which the payees of the 
note promised to send the maker within a certain time, 
but which were not sent nor ever intended to be sent, 
and that the note was obtained without consideration 
and by fraud; and it was shown that a small portion 
of the articles were sent to the defendant and taken by 
him before the commencement of the suit, held, that 
the verdict, which was for the defendant, should have 
been against him for some amount. In such a case the 
defendant cannot be permitted to say that he took the 
articles sent asatrespasser. When a tender is made 
for the purpose of fulfilling acontract in part, the party 
to whom the tender is made cannot without consent 
take and hold the article tendered, for Any other pur- 
pose, and he would be estopped from denying the true 
character of the transaction. McGlynn v. Billings, 16 
Vt. 829. Burrell v. Parsons. Opinion by Peters, J. 
(Decided March 16, 1882.] 


EVIDENCE— JUDICIAL NOTICE OF MEANING OF 
“C. O. D.”— Courts and juries from their general in- 
formation may take the initials C. O. D., when affixed 
to packages sent by common carriers from seller to 
buyer, to mean that a delivery is to be made upon pay- 


ment of the charges due the seller for the price, ang 
the carrier for the carriage of the goods. State of 
Maine v. Intoxicating Liquors. Opiuion by Peters, J, 
(Decided March 16, 1882.] 


FIXTURES— AS BETWEEN MORTGAGOR AND MoORT- 
GAGEE — BUILDING NOT FIXED TO SOIL.— (1) Fixtures 
actually or constructively annexed to the realty after 
the execution of a mortgage of the real estate, become 
apart of the mortgage security, and while the mort- 
gage is iu force cannot be removed or otherwise dis- 
posed of by the mortgagor or by one claiming under 
him, without the consent of the mortgagee. See Davis 
v. Buffum, 51 Me. 160; Smith v. Goodwin, 2 id. 173; 
Corliss v. McLagin, 29 id. 115; Lynde v. Rowe, 12 Allen, 
100; Richardson v. Copeland, 6 Gray, 536; Clary y, 
Owen, 15 id. 522; Hunt v. Bay State Iron Co., 97 Mass. 
279; Pierce v. George, 108 id. 78. (2) A frame building 
that ‘* was not underpinned, but rested upon posts set 
in the ground, and was finished and had a chimney,” 
Heid, a fixture that a mortgagee could hold. Butler y, 
Page, 7 Metc. 40; Cole v. Stewart, 11 Cush. 182; Lins- 
cott v. Weeks, 72 Me. 506. Wight v. Gray. Opinion 
by Symonds, J. 

[Decided April 4, 1882.] 

MALICIOUS PROSECUTION — CONVICTION OF PLAINT- 
IFF BARS ACTION THOUGH INDUCED BY PERJURY.— 
In an action by a father for the malicious prosecution 
of his minor son it was claimed that the son was con- 
victed by the perjury of defendant, and of a witness 
suborned by defendant. The son after imprisonment 
returned to plaintiff's house and died. Held, that the 
action would notlie. In an action for malicious pros- 
ecution the plaintiff must show the fact of the prosecu- 
tion and the termination in his favor. Sayles v. Briggs, 
4 Metc. 421. To sustain such suit it must be averred 
and proved that there has been a failure of the pro- 
ceedings against the plaintiff, which constitute the 
ground of his complaint. Stewart v. Sonneborn, 98 U. 
S. 187. If the action is commenced while the malicious 
suit or a prosecution is pending, it cannot be main- 
tained. O’Brien v. Barry, 1/6 Mass. 303; Hamilburgh 
v. Shepherd, 119 id. 31. In Mellor v. Baddeley, 2 C. & 
M. 675, it was held that a conviction unreversed con- 
stituted a complete answer, as showing probable cause 
for instituting the prosecution. The declaration is 
fatally defective unlessitset forth the termination of 
the suit against the plaintiff and in his favor. Davis 
v. Clough, 8 N. H. 157. At common law the perjury 
of a witness affords no ground of action. An action 
upon the case does not lie for perjury of a witness, 
whereby the plaintiff recovered less damages in trover. 
Damport v. Simpson, Cro. Eliz. 520. It does not lie by 
one party toa suit against his opponent for falsely 
swearing before an auditor, and thereby procuring a 
judgment. Curtis v. Fairbanks, 16 N. H. 543. Nor for 
suborning a witness to swear falsely in another suit, 
whereby judgment was rendered against the plaintiff. 
Smith v. Lewis, 3 Johns. 157. Though the conviction 
of the son Was unjust, and was procured by fraud and 
perjury, and through a conspiracy to accomplish such 
purpose, an action is not maintainable while such con- 
viction remains unreversed. Dunlap v. Glidden, 31 
Me. 435. Severance v. Judkins, Opinion by Appleton, 
C. J. 

[Decided May 5, 1882.] 


CONNECTICUT SUPREME COURT OF ERRORS 
ABSTRACT.* 
JUNE, 1881. 


CONSTITUTIONAL LAW —JUROR NOT PUBLIC OFFI- 
CER — LEGISLATIVE LIMITATION OF ELIGIBILITY.— 





* Appearing in 73 Maine Reports. 





* Appearing in 48 Connecticut Reports. 
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Jurors are not public officers within the meaning of 
the constitution and law. It follows therefore that 
where jurors have been selected for a year, and an act 
of the Legislature is passed changing the mode of 
selecting jurors, and taking effect within the year, 
they may be superseded by the new jurors appointed 
under the act. Also that a provision that jurors shall 
be not less than thirty years of age does not violate the 
provision of the Constitution that ‘every elector shall 
be eligible to any office."’ State of Connecticut v. 
Bradley. Opinion by Carpenter, J. 


EVIDENCE — DECLARATIONS AS TO MATTERS OF 
GENERAL INTEREST — DATE OF ERECTION OF SCHOOL- 
HOUSES.— Matters of a public or general interest may 
be proved by the declarations of deceased persons who 
were ina situation to have knowledge of them. But 
dates or particular facts thatare not in themselves 
matters of general knowledge, though connected with 
those which are, cannot be thus proved. Ina contro- 
versy as to the title to land upon which a school-house 
had stood for many years, it was held that the date of 
the erection of the school-house could not be thus 
proved. In Frazer v. Hunter, 5 Cranch C. C. 470, it 
was held that when the question is upon a disputed 
boundary line, the court will not permit hearsay evi- 
dence to be given that a particular object, such as a 
spring, was on the land of one of the parties. In Ire- 
land v. Powell, Peake’s Ev. 14, where the question 
was whether a turnpike was erected within or out of 
the limits of the town of Wem, Mr. Justice Chambre 
permitted the plaintiff, who contended that it was 
within the town, to give evidence of general reputa- 
tion that the town extended to a close called the 
Townend Piece, and that old people since deceased 
had said that such was the boundary of the town; but 
he would not suffer it to be proved that those persons 
had said that there were formerly houses where none 
then stood, observing that this was evidence of a par- 
ticular fact and not of general reputation. See also 
Cooke v. Banks, 2 Car. & P. 478; Weeks v. Sparke, 1 
M.&S8. 687. And in 1Swift’s Digest, 766, it is said 
that the tradition ofa particular fact is not admissi- 
ble. The principle, we think, also derives support from 
certain decisions relative to hearsay evidence to prove 
facts of family history or pedigree, where such evidence 
has been excluded when offered to prove the particular 
place of one’s birth or death. Town of Union v. Town 
of Plainfield, 39 Conn. 563, and cases there cited; 
McCarty v. Deming, 4 Lans. 440; Monkton vy. 
Attorney-General, 2 Russ. & M. 156. South West 
School District v. Williams. Opinion by Loomis, J. 

MUNICIPAL CORPORATION—DUTY AS TO ICE ON 
HIGHWAY—NEGLIGENCE. In this climate the duties 
of towns in respect to snow and ice upon their high- 
ways is very limited. The fact that a highway has 
been rendered impassable by drifts of snow for three 
months is not of itself proof of negligence on the part 
of the town. The question of negligence in sucha 
case depends upon the further questions whether the 
town was able by reasonable effort, and at a cost within 
its means, to remove the snow, and whether the road 
is a public thoroughfare of importance and the reason- 
able demands of public travel required its removal. 
The jury in passing upon the question of negligence 
are to consider all the circumstances—the character of 
the country as to its being exposed to drifts or other- 
wise; the general custom of country places, especially 
where there is a sparse population, of allowing such 
drifts to remain; and the impracticability of keeping 
the road clear for any length of time—making it a 
question in all cases as to what could reasonably be 
required of a town in all the circumstances. The or- 
dinary traveled track of a highway had been for a 
long time blocked by snow, and the public travel had 





worn a track by the side of the road along the ditch. 
The plaintiff took this side track with a neavy load, 
and broke in through a crust of ice and snow that 
covered a wet place, and was injured. In a suit 
against the town, in which the defendants offered 
evidence to show that a path had been broken through 
the drift by the road contractor two days before the 
accident, making the ordinary track of the highway 
passable and safe, it was held that it was not enough 
that the plaintiff thought it safer and better to take 
the side track, if the regular track was reasonably 
open and safe. A town cannot be liable for an error 
of judgment on the part of atraveler. Held also that 
evidence was not admissible that a little distance 
beyond where the accident happened, and in the side 
track, there were logs and other obstructions, and 
that other persons had been injured in passing over 
them. The only question was as to the condition of 
the precise place where the plaintiff was injured, and 
as to the state of things which caused this injury. The 
statute which makes towns liable for injuries from 
defective highways contemplates only compensatory 
damages for such injuries. Authorities referred to as 
to negligence: Congdon v. City of Norwich, 37 Conn. 
414; Landolt v. City of Norwich, id. 615. As to dam- 
ages, Linley v. Bushnell, 15 Conn. 225; Wilson v. 
Town of Granby, 47 id. 59; Seger v. Town of Bark- 
hamstead, 22 id. 290; Masters v. Town of Warren, 27 
id. 298; Welch v. Town of Durand, 36 id. 182; St. 
Peters Church v. Birch. Burr v. Town of Plymouth. 
Opinion by Granger, J. 


— 


CORRESPONDENCE. 


WITNESS MY HAND. 
Editor of the Albany Law Journal: 

When the quasi order of reference on a paragraph in 
Popular Science for August (p. 472), as to the origin of 
the phrase ‘“‘ witness my hand” (26 Alb. L. J. 102) 
came to the attention of the referee, he relaxed his im- 
mediate efforts and reclined in his chair fora moment. 
And there recurred to him a few cases printed in 
strange type upon paper turned yellow with age, 

There was Thoroughgood’s case. Sir Francis Moore 
(Moore’s Rep. 148) simply called him Throwgood ; while 
Sir Henry Roll or Rolle and my Lord Coke were agreed 
upon Thoroughgood, but differed in this: that the for- 
mer called him William and the latter Goodman, 
which is all wrong, ‘‘and the reason is because it is re- 
pugnant to the Rules of the Christian Religion, that 
there should bea Christian without a Name of Baptism, 
or that such Person should have two Christian Names 
since our Church allows of no Re-baptizing, and there- 
fore if a person enter into a Bond by a wrong Christian 
Name he cannot be declared against by the Name in 
the Obligation, andjhis true name brought in an Alias, 
for that supposes the Possibility of two Christian 
Names,” etc. (Bac. Abr. Misnomer B.) But this is 
digression. The case is thoroughly good in illustrating 
legal protection extending toward illiteracy against the 
rapacity of Chickens. It seems one Thomas Ward had 
begun to read to the plaintiff, and before he had read 
a line of thewriting one John Ward took the writing 
out of his hand, saying to the plaintiff, ‘Goodman 
Thoroughgood you are aman unlearned, and I will 
declare it unto you, and make you understand it better 
than you can by hearing of it read ;’’ and then said fur- 
ther to him, ‘‘Goodman Thoroughgood, the effect of it 
is this, that you do release to Wm. Chicken all the ar- 
rearages of rent that he doth owe you and no other- 
wise, and then you shall have your land again;” to 
which the plaintiff said, “if it be no otherwise I am 





content;’’ and thereupon giving credit to the said 
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John Ward, released his close, with which the said 
Chicken made off. And it was adjudged not the 
plaintiff's deed, and three points were resolved. First, 
that although the party to whom the writing was 
made or other by his procurement, doth not read the 
writing, but a stranger of his own head read it in other 
words than in truth it is, yet it shall not bind the party 
who delivereth it,for it is not material who readeth the 
writing,so as he who maketh it be a layman, and being 
not lettered be (without covin in himself) deceived. 
Second, that such layman, not learned, is not bound to 
deliver the deed, if there be not one present which can 
read the deed unto him in such language that he who 
should make the deed may understand it. Third, 
although the writing be not read to the party, yet if 
the effect be declared to him in other form than is con- 
tained in the writing, and upon that he deliver it, he 
shall avoid the deed,2 Co. 9; 2 Roll’s Rep. 393. The lat- 
ter book will be remembered by the fly-leaf, on which 
Sir Mathew Hale thought the reports of the “eight 
last ’’ vears, etc., fit to be published. Yet there were 
times it seems when even the illiterate asked too much. 
There was Manser’s case (2 Co. 4; 4 Leon. 73). Manser, 
defendant, and John, his son, were to do all acts and 
devises for the better assurance of certain lands (with 
which the defendant had enfeoffed the plaintiff), to the 
plaintiff, as by him or his “‘ council ”’ learned in the law 
should be devised, upon which the obligation (in suit) 
should be void. A release or writing was made, but 
because the son was not lettered and could not read, 
the said John prayed the plaintiff to deliver it to him 
to be shown to some man learned in the law, who 
might inform him if it was made according to the con- 
dition, and said further that if it was according to the 
condition, he would deliver it, which the plaintiff re- 
fused, and it was adjudged for the plaintiff. See also 
Shulter’s case, where one who could read and write very 
well, but by reason of his great age was blind, was de- 
clared like to one who could not read at all. (12 Co. 90.) 

It was expected of one who experiences repugnance 
to form in its reduction to mummery, to point out the 
origin of the legal phrase, ‘‘ witness my hand,”’ etc. 
From the path referred to him he has strayed. Prob- 
ably the pardoning power will be readily exercised in 
his behalf if he declare it by far more useful, in con- 
sidering the former illiteracy of our race,to present the 
protecting hand lent by the law to the illiterate than 
the mumbling of words uttered as ceremony accompa- 
nying the putting of the hand to an instrument. Upon 
the vulgar mind, the latter course does unquestionably 
leave the impression that undue advantage thereby 
was invariably taken by the law. There is too much 
stress laid upon ceremony, and too little upon sub- 
stance. And so we have strayed into the sunlight or 
substance of the law and avoided the form. 

Yet let not the error be fallen into of supposing an 
admission of the statement in Popular Science. It says: 
“ Kings did not even know how tosign their names, 
so that when they wanted to subscribe to a written 
contract, law or treaty, which some clerk had drawn 
for them, they would smear their right hand with ink 
and slap it down on the parchment, saying, Witness 
myhand. Ata later date some genius devised the 
substitute of the seal, which was impressed instead of 
the hand, but oftener besides the hand.” 

Now the use of the seal is most ancient. ‘So she 
wrote letters in Ahab’s name, and sealed them with 
his seal, and sent the letters unto the elders and to the 
nobles that were in his city dwelling with Naboth.” 
(1 Kings, chap. 21.) 

* And he wrote in the King Ahasuerus’ name, and 
sealed it with the king’s ring, and sent letters by posts 
on horseback, and riders on mules, camels, and young 
dromedaries.”’ (Esther, chap. 8). 

* And a stone was brought and laid upon the mouth 





of the den; and the king sealed it with his own signet, 
and with the signet of his lords, that the purpose 
might not be changed concerning Daniel.” (Daniel, 
chap. 6). 

As “‘ the substitute of the seal’’ was “‘ devised ” ata 
later date,” the smearing of the hand with ink must 
have been at an earlier period than the above quota- 
tions; and if the particular time be set forth, the 
question will arise whether ‘“‘some genius” had “ de. 
vised” the use of “ink.’’ The whole question, how- 
ever, is not momentous, and not likely to revolution- 
ize the world. LEOPOLD LEo. 


[For a learned article on Seals, see 1 Am. Law 
Rev., 638. Mr. Leo should not say, ‘‘My Lord 
Coke,” although he has good precedents therefor, 
Coke never was a lord. We were once severely 


rebuked by a newspaper sophomore for the like 
Ep. ALB. LAw Jour. |] 


error. 


ARE HOMESTEADS TAXABLE? 


Editor of the Albany Law Journal: 

You will observe that an act of the Legislature which 
took effect on the Ist day of January, 1828, made all 
property exempt from taxation which was exempt by 
law from execution. 

And that again by the session laws of 1850, chap. 260, 
a homestead was made exempt to the amount of $1,000 
from levy and sale by virtue of an execution, but not 
from taxation. 

And that by the session laws of 1877, chap. 417, No. 
24, theact of 1850 was entirely repealed. 

Then by sections 1397 and 1402 of the Code of Civil 
Procedure a homestead is exempt from execution. 

Now from the strict wording of theact of 1828 and 
sections 1397 and 1402 of the Code, it would seem that 
a homestead to the amount of $1,000, or even irrespect- 
ive of its value, is not liable to taxation. 

Yours truly, W. E. KNApp. 

Exvmira, N. Y., Aug. 12, 1882. 


——_—¢— 


NOTES. 


The American Law Review for August contains lead- 
ing articles as follows: Proof of Handwriting, I, by 
witnesses, by John D. Lawson: Specific performance 
of contract for sale of shares in corporations, by A. G. 
Bullock.—In Sergeant Ballantyne’s Recollections we 
read: ‘Once in acase before Sir Lancelot Shadwell, 
Mr. Wakefield demanded that judgment should be 
given in his favor, because Sir Lancelot had already 
given his decision in the similar case of Jones v. Webb. 
The vice-chancellor had no recollection on the point. 
Mr. Bethell, on the other side, was equal to the oc- 
casion. He got up and said: ‘I perfectly recollect 
the case of Jones v. Webb mentioned by my learned 
friend, but my learned friend, of course accidentally, 
omitted to mention that your Honor’s judgment was 
finally reversed on appea! in the House of Lords.’ This 
was too much for the ingenious Mr. Wakefield, who, 
in his despair, was heard to mutter, ‘what a d—— lie, 
there never was such a case at all!’ ” A reporter 
has discovered that two justices of the Supreme Court 
and one judge of the Superior Court are speculating 
in Wall street, and predicts decisions in favor of the 
gamblers and wreckers. Now where is the T'iimes?— 
Who says ,the star-routers are not to be punished? 
They have to listen to twelve speeches of counsel — 
one for every juryman. 
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“CURRENT TOPICS. 
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HE duty of the president of the American Bar 
Association every other year is comparatively 
light, for in many of the States the Legislature is 
biennial, and in the ‘off year” there is compara- 
tively little legislation. Vice-President Kernan in 
his recent address called attention to some curious 
examples of legislative ‘‘ hen-hussying.”” What can 
be more absurd than the Georgia statute requiring 
the concurrent verdict of two juries at different 
terms to authorize a decree of absolute divorce ? 
This matter is thus elevated to the importance of a 
proposition for constitutional amendment, which in 
our State must be approved by two successive Leg- 
islatures. The proof might be unavoidably absent 
on the second trial which was present and satisfac- 
tory on the first. The private matter of parties is 
made the subject of extraordinary expense to the 
public. The opinion of twenty-four citizens is ex- 
acted, while in other cases the opinion of twelve is 
sufficient. A man on trial for his life is entitled as 
of course to only one trial, but where a woman 
comes in there must be asecond. This is ridiculous. 
There is no other word in the language suited to the 
case. The constitutional right of convicts to 
worship God according to the dictates of their own 
“consciences” has been recognized and protected 
by statute in New Hampshire. It would of course 
be barbarous to compel a convict to attend a re- 
ligious service objectionable to him, but it might 
be inconvenient to provide services suited to the dif- 
ferent tenets of all the convicts. Some might get 
rid of ‘‘going to meeting” by pleading conscien- 
tious scruples against the particular form of service. 
The provision exhibits an unusual tenderness toward 
the criminal classes. —In Rhode Island creditors 
who wish to imprison their debtors must pay for 
their board, and that in advance. It seems right 
that those who desire this luxury should pay for it, 
and not subject the public to expense for their pri- 
vate gratification. Wisconsin has repealed her 
“anti-treating ” law. The law was absurd, and so 
is the American practice of ‘‘ treating.” —— The 
Wisconsin law permitting the friends or relatives of 
persons adjudged insane to execute the warrant of 
commitment and receive fees therefor, is probably 
designed to save the feelings of the insane and ren- 
der their commitment more easy. But it may be 
liable to abuses. This privilege may be an import- 
ant factor in a conspiracy. At all events men should 
never be paid for consigning their insane relatives 
and friends to confinement. 


The jurisprudence of Pennsylvania is of the 
greatest variety, interest, and importance, and her 
judicial reports have generally been admirably con- 


In June, 1878, the Legislature enacted 


Vox. 26— No. 9. 


ducted. 





that certain classes of cases—we do not exactly 
know what — should be omitted in the future. We 
notice also that there was a jump from the 93d to 
the 97th volume, and of the lacking volumes only 
the 94th has as yet appeared. Just now is issued 
the first volume of a new series, called ‘‘ Pennsyl- 
vania Supreme Court Reports,” ‘‘ being those cases 
not designated to be reported by the State reporter,” 
edited by Samuel W. Pennypacker. In an apolo- 
getical preface the editor says: ‘A large propor- 
tion of these cases are those in which careful and 
accurate renderings of the law in the courts below 
have made elaborate opinions in the Supreme Court 
unnecessary. There are many others, which though 
of less comparative importance, nevertheless throw 
light upon obscure places in an intricate system of 
jurisprudence. It has been thought that reports of 
these cases would be of value to the profession, and 
the present attempt has been made to supply them.” 
We have not been asked to review this volume, but 
we take it upon ourselves to give it a notice, and our 
opinion of it isthat reporting ‘‘ these cases ” would be 
more honored in the breach than in the observance. 
They are generally of very slight interest — mere 
per curiam memoranda, fact cases, reiterations of 
hackneyed principles—the offscourings of the re- 
porter’s table, and such as the Legislature did wisely 
to endeavor to suppress. They light up no obscure 
places; they are in the sunniest and dustiest part of 
the legal highway. Our remarks about ‘‘81* Penn. 
State Rep.” will apply to this volume. See 25 Alb. 
Law Jour. 98. The editor threatens the community 
with more volumes. We implore him to desist. 
But if he will persist, at least let him alter his title; 
it is confusingly like Pennsylvania State Reports. 


We recently alluded to unanimous reversals by 
the numerous Court of Errors and Appeals of New 
Jersey. In the first installment of 15 Vroom, now 
before us, we notice another case unanimously re- 
versed, by eleven judges. Another is reversed by 
nine to three. Two others are affirmed by seven to 
five. Five others are unanimously affirmed, and in 
one other there was but one vote for reversal. We 
think these figures show the impolicy of so numer- 
ous a court, The cases affirmed by seven to five are 
Stuhr v. Curran, involving the right of an officer de 
jure to recover from the officer de facto the fees of 
office paid to him, on which we commented, 26 Alb. 
Law Jour. 382, and Sonneborn v. Insurance Co., in- 
volving a question of unoccupancy under an insur- 
ance policy. These are very important questions, 
especially the former; but these decisions will have 
very little authority. 


The law does not approve of testators tantalizing 
their next of kin by keeping their curiosity excited 
and their expectations on tip-toe for years. In 
Brown v. Burditt, Ch. Div., Aug. 2, 1882, the testa- 
trix, says the Law Journal, ‘‘ devised her house, 
orchard and garden to trustees in trust to brick up 
all the doors and windows (except the kitchen and 
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a room for a caretaker), with all the furniture and 
other things, especially the clock, as she left them. 
The house was to remain in this condition for 
twenty years, after which it was to go to devisees 
beneficially. If the trustees failed to comply, the 
property was to fall to others. * * * Pope’s 
sarcasm that ‘thousands die and endow a college or 
a cat’ was cited in extenuation of the bequest, but 
Vice-Chancellor Bacon was unable to see even a cat 
to be benefited. The beneficiaries, if any, were the 
spiders; or perhaps a fit legatee would have been 
the ‘dog in the manger.’ The lady had probably 
read of rooms locked up and kept for years just as 
they were left by the dead, through the morbid 
fancy of a survivor. A place at the table duly laid 
at meals is another form of the same luxury of woe. 
The lady wanted her heirs to feel her power after 
her death, and wait with longing eyes on the 
blocked-up windows all the twenty years.” But as 
the lady died in 1872 she has had her own way for 
half the term. She was more unreasonable than 
Girard, who only wanted his college surrounded by 
a high wall which clergymen could not climb over 
or look through. 


At the annual conference of the Association for 
the Reform and Codification of the Law of Nations, 
held this month in Liverpool, several Americans 
participated in the debate on the form of a bill of 
lading. Judge Warren, of New York, moved that 
the words ‘‘act of God” be struck out, on the 
ground that the phrase was irreverent and entirely 
superfluous. Judge Peabody seconded the mo- 
tion, because he did not like to have the misfor- 
tunes and accidents of the sea attributed *to the 
Supreme Being. Mr. Lowndes deprecated the in- 
troduction of theological argument. Mr. Westgarth 
considered that it would be tantamount to a revolu- 
tion to leave out of the bill of lading the old phrase 
“the act of God.” Mr. Atkinson denied that the 
words were any more irreverent than the shibboleth 
“So help me God,” which was used when they went 
into court to give evidence. Mr. Gray Hill said the 
words had received a judicial interpretation for a 
long series of years, but ‘‘super-human cause” 
would cover ‘‘act of God.” Judge Warren with- 
drew his motion, moving that the words “lightning 
and other causes” be inserted. Mr. F. R. Coudert, 
of New York, was in favor of retention of the 
phrase, because it was a reverent expression, and 
because there was a tendency amongst Continental 
nations to strike it out. Eventually, the motion for 
the omission of the words from the bill of lading 
was lost by twenty-seven to twelve. We think the 
‘‘act of God” might well be left out of bills of 
lading, and the ‘‘instigation of the devil” out of 
indictments. 


We receive many inquiries for the 26th number of 
volume XXV of this journal. There were only 
twenty-five numbers in that volume, as July 1st 
came on Saturday, our publication day, and the new 
volume started at that date. 





In a paper read before the Kentucky Bar Associa- 
tion, on the 23d of June last, by Mr. Wilbur F, 
Browder, on Competency of Witnesses, the essayist 
advocates two reforms which we have long urged, 
namely, the admission of the party to testify al- 
though his antagonist may be dead or under other 
disability, and the admission of kusband and wife 
to testify on their own behalf in divorce suits. On 
the first point he asks: ‘‘If a party is incompetent 
to testify against the estate of a deceased person, 
for the reason that in all probability he will per- 
jure himself, and if it be the province of the law to 
shield him from the temptation of perjury, why is 
he required, by the same law, to verify his claims 
against the decedent, by a solemn oath, and if suit 
be instituted to coerce collection, to supplement 
that oath by the verification of every pleading he 
files in the cause? * * * Why should a party 
be denied the right to tell what he knows of his 
case, simply because his opponent, without his fault, 
happens to be an infant under fourteen years of age, 
or a non-resident constructively summoned, or labors 
under any of the disabilities mentioned in the ex- 
ceptions? Why should the court and jury be de- 
prived of this important aid in the correct perform- 
ance of their functions ? This is really the question.” 
On the other point he observes: ‘‘If marriage be 
a civil contract, as the books all declare, let ordinary 
business usages and methods minister to its infirmi- 
ties and adjust its affairs. The inconsistent pretext 
of the law should no longer be tolerated. Under 
the chaste plea of shielding the sacredness of the 
marital relation from the vulgar gaze, the princi- 
pals in these domestic dramas are driven behind the 
scenes, and the expectant public is served with a 
medley of innuendos and exaggerations, half-seen 
and half-heard misdoings, by the cook and cham- 
bermaid, the hired man and the omnipresent and 
omniscient next-door neighbor. In the very nature 
of things, the parties themselves alone know the 
facts. Matrimonial embarrassments and difficulties 
are always stealthy—-seldom seen by the outer 
world —and the cruel and inhuman conduct, which 
forms one of the grounds of divorce often relied 
on, can never be proved completely or satisfactorily 
without invoking the personal knowledge of the 
parties themselves. They speak by their pleadings, 
why not by their evidence?” Of course Mr. Brow- 
der advocates the right of persons accused of crime 
to testify for themselves. 


NOTES OF CASES. 


_ interesting points decided in 27 Hun (ad- 
k 


vance sheets): A party may show that the op- 
posite party has offered to bribe a witness to swear 
falsely. In an action by a woman for an indecent 
assault, specific acts of lewdness on her part with 
men other than defendant may be shown in mitiga- 
tion of damages, although not pleaded. — Galerette 
v. McKinley, p. 320. A parol agreement to make & 
will in a certain way, the other party having exe- 
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cuted his part of the agreement, may be specifically 
enforced. — Sherman v. Scott, p. 331. A medical 
college is not a benevolent, charitable, scientific or 
missionary society. — People v. Cothran, p. 344. The 
signing of a note by the owner over the original 
makers is not a material alteration. — Derrick v. 
Hubbard, p. 847. Where one buys clover seed, rep- 
resented to be pure, it is his duty to examine it be- 
fore sowing it, and if by such examination the 
presence of other seed can be discovered, he may 
not use the seed and hold the vendor liable for dam- 
ages by reason of failure of crop. — For v. Everson, 
p. 395. It is actionable per se to say of an innkeeper 
that he keeps no accommodations and one cannot 
get a decent meal or decent bed at his house. — 
‘rimmer v. Hiscock, p. 364. Exploding torpedoes 
>] } gS wry 
in a completed oil well, to quicken the flow, gives a 
right of lien under the statute, as labor ‘‘in or 
about the sinking, drilling, or completing” of an 
oil well. — Gallagher v. Karns, p. 375. 


In Pace v. State, Supreme Court of Alabama, it 
was recently held that it is not unconstitutional to 
impose a different punishment for the offense of 
adultery when committed between a negro and a 
white person, from that imposed when the guilty 
persons are of the same race. The discrimination 
is not directed against the person of any particular 
color or race, but against the offense, and rests on 
sound public policy. Somerville, J., said: ‘The 
statute is not, in our opinion, obnoxious to any con- 
stitutional objection. The fact that a different 
punishment is affixed to the offense of adultery 
when committed between a negro and a white per- 
son, and when committed between two white per- 
sons or two negroes, does not constitute a discrimi- 
nation against or in favor of either race. The 
discrimination is not directed against the person of 
any particular color or race, but against the offense, 
the nature of which is determined by the opposite 
color of the cohabiting parties. The punishment of 
each offending party, white or black, is precisely 
the same. There is obviously no difference or dis- 
crimination in the punishment. The evil tendency 
of the crime of living in adultery or fornication is 
greater when it is committed between persons of the 
two races, than between persons of the same race. 
Its result may be the ama!zamation of the two races, 
producing a mongrel population and a degraded 
civilization, the prevention of which is dictated by a 
sound public policy, affecting the highest interests 
of society and government. To thus punish the 
crime denounced by the statute, by imposing the 
same term of imprisonment and the identical amount 
of fine upon each and every person guilty of it, can 
in no sense result in producing any inequality in 
the operation or protection of the law. This view 
of the case is fully settled by the past decisions of 
this court. Green v. State, 58 Ala. 190; 8. C., 29 
Am. Rep. 739; Ford v. State, 53 Ala. 150; Ellis v. 
State, 42 id. 525; Hoover v. State, 69 id. 57. It is 
also sustained by the decisions of the highest courts 





of many sister States. State v. Gibson, 36 Ind. 389; 
8. C., 10 Am. Rep. 42; State v. Kennedy, 76 N. C. 
251; 8. C., 22 Am. Rep. 688; Fhrasher v. State, 3 
Tex. App. 263; S.C., 30 Am. Rep. 131; Kinney’s 
case, 80 Gratt. 859; S. C., 32 Am. Rep. 690.” The 
cases cited do not touch the point at all, but are 
cases concerning mixed marriages. 


In Camden and Atlantic R. Co. v. Hoosey, Pennsyl- 
vania Supreme Court, January 27, 1882, 12 W. N. 
C. 1, a passenger upon a railroad train, unable in 
consequence of the crowded condition of the cars 
to obtain a seat, although there was standing room 
inside, placed himself on or near the edge of the 
outside platform, and rode there, with his back 
against the end car window, holding on by an iron 
rail affixed to the car. While in this position a jolt 
occurred, by which he was thrown upon the track 
and injured. Suit having been brought by him 
against the company to recover damages for the in- 
jury, held, that he should have been nonsuited. The 
court said: ‘*He was not only in the position of 
known danger, but was there voluntarily and in dis- 
regard of the rules of the company. * * * Hav- 
ing shown by his own testimony that at the critical 
juncture he was in a position where no one of ordi- 
nary prudence should have placed himself, it was 
incumbent on him to prove that he was there from 
necessity and not from choice. * * * The dan- 
gerous position on the platform in which the plaint- 
iff voluntarily placed himself while the cars were in 
rapid motion, was undoubtedly the immediate cause 
of his being jolted off. If there had been any tes- 
timony from which it could have been reasonably 
inferred that he was there from necessity and not 
from choice, it would have been a question for the 
jury, but in the absence of such evidence, it was 
error to refuse the point, and leave it to the jury to 
determine whether he was or was not guilty of con- 
tributory negligence. Of all the passengers on a 
long train of twenty overcrowded cars, the plaintiff 
was the only one who appears to have been injured. 
If he had submitted, as many others did, to the in- 
convenience of standing inside the cars, or if he 
had been guilty of no greater imprudence than pass- 
ing from car to car while the train was in rapid mo- 
tion, it is not at all probable he would have been 
injured. His much to be regretted misfortune was 
the result of his own carelessness. This was clearly 
proved by uncontroverted testimony, from which no 
other conclusion could reasonably be drawn.” Mer- 
cur, Gordon, and Trunkey, JJ., dissent. See 25 
Alb. Law Jour, 84, 


In White v. Smith, 15 Vroom, 105, a wife allowed 
her husband to use her wagon in his business; he 
employed a wheelright to make necessary repairs on 
it; the wheelwright charged the repairs to the hus- 
band, supposing the wagon to be his; held, in trover 
by the wife, that the wheelwright had a lien for the 
repairs, the wife’s authority being implied. Depue, 
J., gives an interesting sketch of the doctrine of 
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bailees’ lien. He said further: ‘‘In Hiscow v. 
Greenwood, 4 Esp. 174, a coachmaker to whom a 
carriage had been delivered for repairs by the own- 
er’s servant, was denied a lien where the carriage 
had been broken by the negligence of the servant, 
without the knowledge of the master, and had been 
taken by the servant to the coachmaker for repairs, 
without any orders from his master. In Hollings- 
worth v. Dow, 19 Pick. 228, the plaintiff had pur- 
chased a machine of one Nesbit, in an unfinished 
state, and had contracted with him to finish it for a 
stipulated sum. Nesbit employed the defendant, 
Dow, to finish the machine, without the knowl- 
edge or consent of the plaintiff, and it was held in 
replevin that the defendant did not acquire a lien in 
his own right for his labor upon the machine. * * * 
Williams v. Allsup, 10 C. B. (N. 8.) 417, is the 
leading case on this subject. In that case the 
plaintiff, a shipwright, detained a vessel for his 
charges for repairs, as against a mortgagee undcr a 
prior mortgage. The mortgage had been recorded 
pursuant to the Merchants’ Shipping Act. The ves- 
sel was left in the mortgagor’s possession and con- 
trol for use, and was condemned as unseaworthy. 
The shipwright’s charges were for necessary repuirs, 
made by the mortgagor’s direction, without the 
knowledge of the mortgagee. The court sustained 
the shipwright’s lien for repairs, against the claim 
of the mortgagee. * * * The doctrine of 
Williams v. Allsup was applied as against prior 
mortgagees by the Supreme Court of New York in 
favor of the lien of a shipwright for the necessary 
repairs of a canal boat, and by the Supreme Court 
of Massachusetts to repairs on a hack described in 
the mortgage as in use in certain stables. Scott v. 
De La Hunt, 5 Lans. 372; Hammond v. Danielson, 
126 Mass. 294. It will be observed that in each of 
these cases the right of the workman to his lien was 
placed upon the ground that the value of the chat- 
tel was enhanced by the labor of the workman, and 
that it was presumably the intention of all parties 
that the chattel should be kept in a proper state of 
repair; from which facts authority was inferred that 
the person in possession and entitled to use it might 
have the repairs made upon the usual and ordinary 
terms, i. ¢., that the property having been aug- 
mented in value by the repairs, the workman should 
have a lien on it for the work and labor which en- 
hanced its value, and for which, by the common 
law, he would be entitled to his lien if he was law- 
fully employed to render the services. It is im- 
portant to keep in mind the special grounds on 
which these cases were decided, for in Bissell v. 
Pearce, 28 N. Y. 252, it was held that a farmer, who 
under a special contract with the owner of horses 
which were subject to a prior mortgage, kept and 
fed them during the winter, had no lien on them 
for the price of the keeping as against the mort- 
gagee. The contract was one of agistment, for 
which the common law gave no lien. The lien 
arose simply by force of the special contract under 
which the service was rendered, and had relation 
only to the date of the contract. Indeed, it is one 








of the characteristics of common-law liens which 
arise by operation of law, as distinguished from 
liens created by contract or statute, that the former, 
as a general rule, override all other rights in the 
property to which they attach, and the latter are 
subordinate to all prior existing rights therein.” §o 
in Sargent v. Usher, 55 N. H. 287; 8. C., 20 Am, 
Rep. 208, under a statute giving agisters a lien, it 
was held that an agister had no lien as against a 
mortgagee of cattle, for their keep when intrusted 
to him by the mortgagor without the mortgagee’s 
knowledge. The contrary however was held in Case 





v. Allen, 21 Kans. 217; 8. C., 30 Am. Rep. 425. 


In Murdock v. Boston and Albany Railroad Co., 
Massachusetts Supreme Court, May, 1882, Mass, 
Law Rep., Aug. 17, 1882, an action of damages for 
breach of contract to carry the plaintiff as a passen- 
ger from Springfield to North Adams, it appeared 
that the plaintiff bought a ticket at Springtield 
which entitled him to be carried to North Adams; 
that the defendant’s conductor refused to receive 
the ticket, and when the train arrived at Pittsfield, 
the conductor, who was a railroad police officer, 
arrested the plaintiff for evading his fare and deliy- 
ered him into the custody of two police officers of 
Pittsfield, who detained him during the night in the 
place of detention provided for arrested persons, 
The presiding judge ruled that the plaintiff was 
entitled to recover damages for this arrest and 
imprisonment, for indignities which the plaintiff 
claimed that he suffered at the hands of the Pitts- 
field police officers, for his mental suffering and for 
sickness produced by a cold caught while confined, 
The court in review said: ‘The distinction be- 
tween the rules of damages applicable in actions of 
contract and of tort appears to have been overlooked 
at the trial. We are of opinion that too broad a 
rule was adopted in this case. Damages for a 
breach of a contract are limited to such as are the 
natural and proximate consequences of the breach, 
such as may fairly be supposed to enter into the con- 
templation of the parties when they made the con- 
tract, and such as might naturally be expected to 
result from its violation. The detention of the 
plaintiff during the night, his discomforts in the 
place of detention, the cold which he took by 
the dampness of the cell, and the indignities he suf- 
fered from the police officers of Pittsfield, were not 
the immediate consequences of the breach of the 
defendant's contract to carry the plaintiff to North 
Adams. They were the results of intervening 
causes, not the primary but the secondary effects of 
the breach of contract, and are too remote to come 
within the rule of damages applicable in an action 
of contract. Hobbs v. London and Southwestern 
Railway, L. R., 10 Q. B. 111. The plaintiff's rem- 
edy for these wrongs, if proved, is by an action of 
tort. The defendant was not required to be ready 
to meet and contest these questions under a declara- 
tion alleging a breach of a contract to carry the 
plaintiff to North Adams.” See Brown v. Chicago, 
etc., Ry. Co., 25 Alb. Law Jour. 142, 
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TEXAS CRIMINAL LAW. 


HE current novel from the southwest — 11th 
Texas Court of Appeals Reports —is a trifle 
dull. It contains only a baker’s dozen of murder 
cases! Several of the cases reported however will 
bear a little reviewing, as illustrative of morals and 
manners in the Lone Star State. 

Atkins v. State, p. 8, was a case of aggravated 
assault by a clergyman on one of his female parish- 
joners. The minister undertook to salute the sister 
with an unholy kiss, and she being a good wife and 
mother, resented it. She had been doing up ‘his 
shirt” for him — probably his one “ bridal shirt "— 
and the assault took place when he came 
for it. She threw it at him. She .testified 
that she never indulged him in any undue familiar- 
ity; that she might have said, before that, that she 
would make a quilt for him; that she never received 
two half-dollars from him, but ‘‘ may have accepted 
a small piece of cinnamon bark from him;” that 
she received two letters from him, but never put 
them in her shoe. (That is not the place where 
woman usually carries love-letters.) After the 
prosecution the shepherd addressed the following 
letter to the prosecutrix: ‘* Mary, nothing but an 
immediate revelation from God himself would have 
made me believe you would have persecuted me and 
sworn the hard things you have against me. Do 


you for one moment think you can under the cir- 
- cumstances escape the malediction of Heaven or the 
vindictive wrath and punishment of Almighty God ? 


If you answer in the affirmative, let me warn you as 
one who has suffered all the persecutions, slanders 
and misrepresentations that his Satanic Majesty 
could heap upon me, through and by his active sub- 
ordinates, that if you persist in your course toward 
me you will have to take up your abode with devils 
in hell, there doomed to hear the clanking of chains 
and serbean peals, and the hideous outcry of hell- 
hounds’ never-ceasing bark.t * * * You 
know you told me, and whispered to me, and said 
that if Miss did not come to stay with you that 
I might come, and I said in a joke, ‘I wish Miss 
— was dead.’ You told me afterward Bettie 
heard me, and you told her it was some of my non- 
sense. * * * Remember you told me if John 
got jealous of us you would let me know. Remem- 
ber the apples, cinnamon bark, candy, and letters 
you got from me. You told me you put my letters 
in your shoe until a convenient time to read and 
then burn them. These questions and hundreds of 
others, you will remember, will be put to you in 
open court. My lawyer said he would tell it all on 
you. Where is the dollarI gave you? I have no 
idea you ever told Jack I gave you two half-dollars. 
If you appear against me in court I will sue you for 
one dollar, and make affidavit how I come to give 
you the dollar and why I gave it to you; but if you 
do not appear against me I will say no more about 
it.” 

But the sister ‘‘ did not scare worth a cent,” and 





+ Not cinnamon, we take it. 





the minister was fined one hundred dollars. If he 
had stolen a mule he would have gone to prison for 
several years. 

As they have at length settled in North Carolina 
that chasing a woman is not conclusive evidence of 
an intent to commit rape, so the same is held in 
Hamilton v. State, p. 116, of accidentally hitting a 
woman’s foot and then running away from her. 

In Hill v. State, p. 132, a case of theft, the prose- 
cuting witness was the defendant's half-brother, 
who testified that he complained in order to sepa- 
rate the accused from evil associates. The accused 
had an idea that his object was to disqualify him 
from testifying about a forgery committed by the 
complainant. The court thus paid their compli- 
ments to the complainant: ‘From the sworn testi- 
mony of this witness, his object was not to get de- 
fendant out of the country to prevent him from 
proving the forgery, but prompted by the loving re- 
gard of a kind relative, he desired to snatch him 
from his depraved and villainous associates. These 
must have been the basest sort indeed for he verily 
believed that the inmates of the penitentiary would 
be an improvement, with whom it was his loving 
desire to place his half-brother. To this he directly 
swears. This may be true, but we will not believe 
it, nevertheless. The eternal law of our nature re- 
volts at such a proposition. His half-brother’s asso- 
ciates were very bad; to reclaim him he sent him to 
the penitentiary. How a sensible jury could have 
given credence to this witness we cannot under- 
stand. This court will never consent to a verdict 
and judgment the result of which is the incarcera- 
tion and infamy of a citizen upon the evidence of 
such a kind and considerate brother, unless corrobo- 
rated by cogent facts.” As there was no corrobora- 
tion, the conviction was set aside. 

Wood v. State, p. 318, was a case of disturbing 
religious worship. The defendant was an ‘‘ex- 
horter.”” The court tell us that ‘‘one Rev. Joe Jol- 
ley was the pastor in charge of said church. From 
some cause not developed in the record, these two 
holy men unfortunately got at loggerheads,” and 
‘‘indulged in remarks” about one another. The dis- 
turbance occurred at a business meeting of the 
church, called to inquire into this disagreement. 
The meeting was opened with prayer, singing, and 
reading of the Scriptures. The defendant by per- 
mission arose to state his version of the affair. The 
court continue: ‘Just about this time, parson Jol- 
ley says he had given brother Giles Walker a chew 
of tobacco, and was putting the tobacco back into 
his pocket. ‘Defendant, after he got up, laid his 
left hand upon the Bible, which was open, and said 
the Bible said, if my brother told a lie it was his 
duty to tell him of it; and that Brother Jolley had 
as good as swore lies on him.’ At this Jolley jumped. 
up, his right hand still in his pocket, where he had 
put his tobacco, and as he got up said ‘he would 
take the lie off no man;’ and here and then, as one 
of the witnesses graphically expresses it, ‘ the rumpus 
begun ; there was considerable disturbance.’ George 
Mann says ‘myself and others got between them, 
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and finally squelched the difficulty; don’t know 
that any licks were passed, but the meeting was dis- 
turbed. The conference silenced both parties.’” 
The court held that the meeting was not “ religious,” 
despite the preliminary exercises by *‘ parson Jolley, 
ex mero motu.” The court thus exhort the parson: 
‘The lessons of Christian charity, forgiveness and 
self-control, which in his daily calling he was doubt- 
less promulgating as shepherd to that little flock, 
should have admonished him, even under such try- 
ing circumstances, of the duty of forbearance and 
forgiveness, or at all events they should have ena- 
bled him to control his temper and refrain from re- 
sentment and personal violence within the precincts 
of the sanctuary.” Conviction reversed. 

In Hoy v. State, p. 32, ‘penitenilery” was held 
good for ‘‘ penitentiary ” in a verdict; and in Brum- 
ley v. State, p. 115, ‘‘ dring of spiritous liquors” was 
held good for ‘drink of spirituous liquors,” in an 
indictment. 

In Smalley v. State, p. 147, it was held that evi- 
dence of a single witness that he had had sexual 
intercourse with the defendant's daughters several 
times, but never at her house, would not sustain a 
conviction of keeping a disorderly house for public 
prostitution. The daughters were disorderly, if the 
house was not. 

Messrs. Jackson & Jackson, the reporters, are now 
and then waggish. Thus, in Durley v. State, p. 172, 
they say: ‘‘The conviction was for aggravated as- 


sault upon a woman who weighed 250 pounds, and 


the penalty was only twenty-five dollars —just ten 
per cent.” And even that was reversed. 

In Reed v. State, p. 509, it was held that adultery 
being only a misdemeanor, if a husband catches a 
man in adultery with his wife, and makes a danger- 
ous attack upon him, and the latter resists, and to 
save his life necessarily kills the husband, it is only 
manslaughter. This is exact justice, 


a 
RULES RELATING TO OPINION EVIDENCE. 


IV. INSURERS AND INSURANCE (concluded). 


Rule III. The opinion of a witness, qualified under 
Rule 1, if given (a) on a question of law or (b) on an in- 
ference which it is the province of the jury to draw from 
the facts, is inadmissible. 


ILLUSTRATION. 


(a) 1. Aninsurance company sued L. for the pre- 
mium onapolicy. L. had applied for the insurance; 
the policy had been made out in due form, but L. did 
not call for it, and it was never delivered tohim. The 
opinion of M. that insurance is complete by the accept- 
ance of an order for insurance, the company being 
thereby bound for loss, and the party ordering it bound 
for the premium, is inadmissible.(1) 

In case 1 the question was purely one of law— 
whether on a certain state of facts a certain contract 
was complete. As thecase turned entirely on the 
question whether, upon the facts stated, the company 
had incurred any risk, so as to have earned the pre- 
mium, M. might as well have been‘permitted to testify 
that the plaintiff was entitled torecover. But this 


(1) Lindauer v. Delaware Mut. Ins. Co., 13 Ark. 462 (1853), 








was a matter to be decided by the court and jury, ang 
not by one of the plaintiff's witnesses 

(b) 1. The question was whether’the insured who 
had committed suicide was insane atthe time of the 
act. It was proved that he was afflicted with melan- 
cholia. The opinion of a medical man, that this being 
so he would attribute the suicide to that disease, was 
inadmissible. (2) 

2. Under a policy of insurance on a ship the insurers 
were not to be liable if the damages did not amannt to 
five per cent. In an action on the policy the question 
was as to the amount of the damages. A witness had, 
after the ship had been repaired, examined the docu- 
meuts and evidence to ascertain whether the loss was 
of such a character and to suck an extent as to forma 
legal claim. His opinion formed thereby was held in- 
ad missible.(3) 

3. In an action on a fire policy, the defense was that 
the property insured was in litigation, and that this 
increased the risk andavoided the policy because not 
communicated. The opinions of insurance men that 
& pending litigation was material to the risk, because 
the insured might be tempted to fire the building or 
neglect it, were incompetent. (4) 

4. The question was whether a steamboat insured 
had been negligently managed. The opinion of a river 
pilot that on the evidence he had heard she had, was 
inadmissible. (5) 

In case 1 no fact or information peculiarly within the 
knowledge of an expert was called for, for the purpose 
of guiding the jury in coming toa couclusion. It was 
the inference of the witness from a supposed state of 
facts, which inference the jury were capable of draw- 
ing and which it was their province to draw, if justified 
by the facts proved, without being influenced by the 
opinion of a witness. Incase 2 it was said by the 
court: **It seems tous to be altogether immaterial 
whether he did ordid not form any opinion on the 
subject. If hedid form an opinion it was not legal 
evidence on this trial. It was not offered to contradict 
any statement which the witness had made upon the 
trial. It was for the jury and not for the witness to 
form an opinion upon the documents and evidence.” 
The reason given for the opinion in case 3 showed that 
the question was not one of skill or science, or which 
required peculiar knowledge or experience to enable a 
person to form an opinion on the subject. It is mere 
deduction of reason froma fact. founded upon the 
common experience of mankind, that a man may be 
tempted todo wrong when placed in circumstances 
where his cupidity is excited. A jury does not need 
evidence to convince them that this may be the effect. 
As well might a court receive the evidence of judges 
and public prosecutors, against a man indicted for a 
crime, that meu generally act as the prisoner is charged 
to have done, when placed under the like temptation 
and circumstances. Such questions are for the jury 
and can be sufficiently comprehended by them without 
the opinion of witnesses to guide them. In case 4 the 
question of negligence was one for the jury, and in 
giving an opiniou on the facts which were also before 
the jurors he was encroaching upon their functions. 


Rule IV. The opinions of persons qualified under 
Rule 1 are admissible on the question (a) whether certain 
facts would, if known to the insurer, have increased the 
premium, but (b) not whether they would have increased 
the risk. 

ILLUSTRATIONS. 

(a) In an action on a marine policy it appeared that 

at the time the insurance was affected, the ship was 


(2) Van Zandt v. Mutual Benefit Ins. Co., 55 N. Y. 169 (1873). 
(8) Rider v. Ocean Ins. Co., 20 Pick. 262,(1838). 

(4) Hill v. Lafayette Ins. Co., 2 Mich. 481 (1853). 

(5) Cincinnati, etc., Ins. Co., v. May, 20 Ohio, 211 (1851). 
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aground on a bar. This fact was unknown to the in- 
gurers. The Opinion of an underwriter,that the knowl- 
edge of the situation of the vessel if known to under- 
writers would have increased the premium, was ad- 
mitted.(6) F ‘ 

In an action on a marine policy, the question was 
whether the risk had been increased from the vessel 
carrying cotton on deck. The opinions of nautical 
men, that it was no more dangerous to the vessel to 
carry goods on deck than under deck, were adimissi- 

lf 
Mronehiy no question in the lawof insurance has 
been more discussed than that of the admissibility of 
the opinions of underwriters on the materiality of facts 
not communicated to the insurer. In the great case 
of Carter v. Boehm(8). the insurance was on Fort 
Marlborough on the island of Sumatra, the defense 
being that the weakness of the fort and the likelihood 
of its being taken by the French had not been disclosed 
to the underwriter. The opinion of an insurance 
broker that these were facts material to the risk was 
held by Lord Mausfield to be inadmissible. ‘* We 
all think,” said he, ‘the jury ought not to pay the 
least regard toit. It is mere opinion which is not 
evidence. It is optnion afteranevent. It is opinion 
without the least foundation from any previous prece- 
dent or usage. It is au opinion which if rightly formed 
could only be drawn from the same premises from 
which the court and jury were to determine the cause; 
and therefore it is improper and irrelevant in the 
mouth of a witness.”” This was in 1766in the King’s 
Beuch, and before the full court. In 1816 at nisi prius 
before Chief Justice Gibbs of the Common Pleas, in an 
action on a policy of insurance on a ship, the defense 
set up was that certain rumors that French frigates 
were cruising in the vicinity at the time the policy was 
effected had not been communicated to the defend- 
ants. Several underwriters were called to testify that 
if such rumors had been communicated to them they 
would not have taken the risk. Gibbs, C. J., thought 
the evidence vot admissible. ‘‘ Lord Mansfield and 
Lord Kenyon,’’(9) said he, *t discountenanced this evi- 
dence of opinion, and I think it ought not to be re- 
ceived. It is the province of a jury, and not of indi- 
vidual underwriters to decide what facts ought to be 
communicated. It is not a question of science in 
which scientific men will mostly think alike, but a 
question of opinion, liable to be governed by fancy, 
and in which the diversity might be endless.(10) Sev- 
enteen years later in Campbell v. Richards(11), the 
same question presented itself tothe court of King 
Bench and was disposed of in the same way. The 
opinion of underwriters that certain matters, which 
had not been communicated by the agent of the 
plaintiff, were material facts,had been admitted on the 
trial, but on appeal the ruling was disapproved. ‘* Wit- 
hesses conversant in a particular trade,” said Lord 
Denman, ‘‘may be allowed to speak to a prevailing 
practice in that trade; scientific persons may give their 
opinions on matters of science, but witnesses are not 
receivable to state their viewson matters of legal or 
moral obligation. nor on the manner in which others 
would probably be influenced.’’ The court criticised 
the opposite ruling of Lord Tenderden in a case out of 
which this one arose(12), but singularly enough made 


(6) Hawes v. New England Mut. Ins, Co., 2 Curt. C. C. 229 
(1855). 

(}) Lapham v. Atlas Ins. Co., 24 Pick. 1 (1833), 

(8) 3 Burr. 1905; 1 Sm. L. C. 618 (1766). 

(9) The chief justice was mistaken. Lord Kenyon reveived 
and acted on such evidence in Chauraud v. Angerstein, Peake 
N.P. 44 (1791). 

(10) Durrell v. Bederley, Holt N. P. 286 (1816), 

(11) 5 B. & Ad. 840 (1833). 

(12) Richards v. Murdock, 10 B. & C. 527 (1830), 








no mention of astill later one in which similar evi- 
dence had been received by the court of Common 
Pleas.(13) 

But the cases on the other side of this discussion are 
more numerous and equally authoritative. In Chau- 
raud v. Angerstein,(14) (1791), the insurance was ef- 
fected by the owners on aship to sail **in the month of 
October.” At the time of taking out the policy the 
owners were in possession of letters from the captain 
stating thatthe ship would sail between the 5th and 
10th of October, and she did sail on the llth. The 
opinions of underwriters that as ** the month of Octo- 
ber’ meant among insurance men sometime between 
the 25th of that month and the Ist of November, the 
suppression of these letters kept back a material 
fact, were admitted by Lord Kenyon, and the defend- 
ants had a verdict. In Berthon v. Loughman,(15) 
which arose in 1817, Holroyd, J., admitted evidence of 
this kind, saying: ‘** Whether particular facts, if dis- 
closed to an underwriter would in the opinion of the 
witness as a matter of judgment make a difference as 
to the amount of the premium is, I think, admissible 
evidence.’’ Sixteen years later, the court of Common 
Pleas, Chief Justice Tindal delivering the judgment, 
approved the admission of the opinions of qualified 
persons asto the materiality of concealed facts.(16) 
The chief justice had, a year before, made a similar 
ruling in acase before him at nisi prius.(17) To the 
cases in the English courts decided about this time, 
and in which these questions were presented, must be 
added Richards v. Murdock,(18) which arose in the 
King’s Bench in 1830, and which, as we have seen, was 
afterward criticised by Lord Denman in Campbell v. 
Richards; Liitledale v. Dixon,(19) which was decided in 
the Common Pleas in 1805, and Haywood v. Rogers,(20) 
in the King’s Bench in 1804. In these three cases, 
Chief Justices Tenterdeu,Mansfield and Ellenborough, 
respectively, received the evidence of underwriters 
that a certain state of facts that had not been com- 
municated to the insurers was material to the risk.(21) 

The American rulings on this question are scarcely as 
numerous. In Moses v. Delaware Insurance Company, 
22) it was alleged by the defendants that the plaint- 
iff had concealed a material fact, viz., the particulars 
of a hurricane which had occurred at the port of 
Charlestou, to which his vessel was proceeding. Mr. 
Justice Washington admitted the evidence of a presi- 
dent of an insurance company, that had this fact been 
known, it wouJd have greatly enhanced the premium. 
Three years later in Marshall vy. Union Insurance Co. 
(23), the vessel insured was captured on her voyagé to 
Carthagena, and condemned on the ground of illicit 
trade, in a British port. Itappeared that a part of the 
cargo had been brought from Spain to New York by a 
Spaniard, entered for exportation and then sold tothe 
plaintiff, the Spaniard going out as a passenger on 
board the’vessel. The insurer had been informed at 
the time the policy was effected, that several Spaniards 
with passports were to go as passengers in the vessel to 
Carthagena, but that any part of the cargo had been 
bought from one of those passengers from Spain, and 
bad been recently gold by him to the plaintiff was not 
disclosed. For the defendants three presidents of in- 


(13) Chapman v. Walton, 10 Bing. 57 (1833). 

(14) Peake P. N. 26. 

(15) 2 Stark. 258 (1817). 

(16) Chapman v. Walton, 10 Bing. 578 (1833). 

(17) Elton v. Larkins,5 C. & P. 392 (1832.) 

(18) 10 B. & C. 527 (1830). 

(19) 1 Bos. & Pul. (N. R.) 152 (1805). 

(20) 4 East, 590 (1804). 

(21) Quin v. National Ass. Co., and see Jones v. Carey, (Ir. 
316 (1839). 

(22) 1 Wash. C. C. 386 (1806). 

(23) 2 Wash. C. C. 357 (1809), 
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surance offices were examined, and all gave it as their 
opinion that the circumstances stated were material. 
Two of them said that a disclosure of them would have 
increased the premium, while the third said that it 
would have led him to inquire into the fairness of the 
transaction, but thatif he had found it bona fide, it 
would have made no difference with him. Mr. Justice 
Washington admitted the evidence. “It is not every 
conjecture,” said he to the jury, “ or opinion as to the 
materiality of the circumstances concealed which 
ought to weigh with the jury. In this case the opin- 
ious of the witnesses upon this point deserve to be re- 
spected. Still however they are but opinions which 
are not obligatory upon a jury.’’(24) In McLanahan v. 
Universal Ins. Co..(25) Mr Justice Story said: “ The 
ultimate fact itself which is the test of materiality, 
that is, whether the risk be increased so as to enhance 
the premium, is in many cases an inquiry dependent 
upon the judgment of underwriters and others who 
are conversant with the subject of insurance.”’ 
| Notwithstanding the apparent conflict the rule as 
stated above (rule 4) seems to be supported by all the 
‘authorities, and founded on reason and the settled 
‘rules ofevidence. Auy different principle is in direct 
conflict with Rule 3 (b). The distinction is between an 
| opinion anda fact. The fact that certain circumstances 
‘would increase the premium may be given in evidence 
by one whv from his experience inthe business has 
gained a knowledge on the subject, while the inference 
jthat the risk was thereby increased is inadmissible. 
/**I donot allow you to ask the witness,” said Curtis, 
| J., in case 1, ‘what he himself as an underwriter would 
have done; but whether from his knowledge of the busi- 
ness he is able to state that the facts in question would 
or would not have an influence with underwriters 
generally in determining the amount of the premium. 
If his knowledge and skill in this particular business 
does enable him to state this, I think it is legal evi- 
dence. True it is but an opinion, but so is all evidence 
of value. If you inquire of a sugar broker whether the 
existence of a certain quality in sugar, as for instance 
dryness, affects the value of the article in the 
market, you do but get his opinion or judgment that 
the existence of that fact hasan influence with pur- 
chasers generally in determining the price. He may 
never have heard a buyer or seller say so in terms, but 
he may be as well assured that it does influence them, 
as if it had been frequently declared that it did so. 
Yet such and similar evidence is constantly admitted. 
Here the inquiry is, in substance, whether the market 
price of insurance is affected by particular facts. If 
the witness being conversant with the business has 
gained in the course of his employment a knowledge 
of the practical effects of these factsor similar facts 
upon premiums, he may inform the jury what it is. If 
he has not such knowledge he is not allowed to conjec- 
ture. He must speak from knowledge of the influence 
actually exercised by that or similar facts in the course 
of business. He may have gained that knowledge in 
many ways. Perhaps he cannot tell how.” 


Rule V. But the opinion admissible under Rule 4 (a) 
must be directed to the conduct of the trade generally, and 
not to that of a particular individual in that trade. 


ILLUSTRATIONS, 

1. The question is whether certain facts were mate- 
rialto the risk. The opinion ofan underwriter that 
their disclosure would have enhanced the premium is 
admissible. The opinion of an underwriter, as to what 
he would have done himself in such a case, is inadmis- 
sible. (26) 


oo so see Leetch v. Atlantic Mut. Ins. Co.,5 Ins. L. J. 
(775) 
oP Pet. 188 (1828). 


(26) Berthon v. Lo 
North American Ass. 





hman, 2 Stark. 258 (1817); Lightbody v. 
50.4 23 33 Wend. 18 (1840). 








2. The | opinion of an underwriter as to whether he he 
would under a certain state of facts have consented to 
additional insurance, is inadmissible.(27) 

Rule VI. The opinion of persons qualified under Rule 
I, that matters outside the contract would have influ- 
enced them, had they been aware of them, are irrelevant, 


ILLUSTRATIONS. 


1. A policy of life insurance stipulated that it should 
be void if any of the statements made in the applica- 
tion were willfully untrue. None of the statements 
were untrue. In an action thereon the opinion of the 
insurer, thatif he bad known certain fact, which had 
not been willfully misstated in the policy, he would 
not have issued it, was inadmissible. (28) 

2. In an action on a policy of life insurance, the 
opinions of experts that a person who is addicted to 
using intoxicating liquors is not regarded by those in 
the business of life insurance as an insurable subject, 
are inadmissible. (29) 

3. In an action on a policy of life insurance, the 
Opinion of a witness as to the sanity of the mother of 
the deceased was held inadmissible. (30) 

4. A policy of fire insurance on « house contained no 
stipulation that it should not become vacant. In an 
action thereon, the opinion of an expert that the risk 
is increased by a house being vacated is inadmissible. 
(31) 

5. In an action on a policy on the life of a slave, it 
appeared that the slave had been drowned while land. 
ing from a steamboat on the Mississippi river. There 
was no prohibition in the policy against the slave being 
removed from the place where he was, by boat. The 
opinion of an insurance expert, that the company 
would have asked a higher rate had it been known 
that the slave would have been subjected to the risk of 
@ voyage by steamboat, was irrelevant. (32) 

6. The company required of their medical examiner 
an opinion * on the life of” the applicant and recom- 
mendation from him before they would issue a policy. 
S. being an applicant for insurance, the matter being 
referred to the examiner, he replied: ‘* A good risk. 
I recommend acceptance.”” Ina suit or the policy, the 
opinion of the examiner that if S. had not untruly 
stated to him that he was a moneyed man, he would 
not have recommended the risk, was inadmissible. (33) 

The word “contract ’‘in this rule does not refer alone 
to the written or printed policy and the particular 
stipulation which it contains, but to the whole con- 
tract which the insurance of a person or thing em- 
braces and to all the conditions which are implied. 
But you cannot go beyond this express or implied con- 
tract, and show that in the opinion of experts, matters 
which are not within either of them, would, if dis- 
closed, have been material. In case 1 the contract of 
life insurance was based upon the application. ‘ The 
law presumes this and determines the nature and ex- 
tent of the relation. Were the statements true? That 
is one question, and this testimony throws no light on 
it. If false, were they willfully false? If false, did 
their mere falsity, independent of any question of 
materiality, avoid the contract? It is too plain for con- 
trovery that upon these questions this testimony has no 
bearing, nor can the question of materiality be decided 
or affected by this testimony. Where the application 


(27) Eureka Ins. Co. vy. Robinson, 56 Pa. St. 256 (1867) 

(28) Washington Life Ins. Co. v. Haney, 10 Kan. 525 (1873). 
(29) Rawls,v. American Mut. Ins. Co., 27 N. Y. 282 (1863). 
(30) Higbie v. Guardian, etc., Ins. Co., 53 N. Y. 603 (1873). 
(31) Liverpool, etc., R. Co. v. McGuin, 52 Miss. 227 (1876). 


(32) Summers v. United States Ins. Co., 13 La. Ann. 504 
(1858). 

(33) Valton v. Nat. Loan and Assur. Co., 17 How. Pr. 272 
(1863) and see Insurance Co. v. Eshelman,30 Ohio St. 657 (1876). 
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is in writing the law determines what is and what is 
not material, a determination which applies to all 
similar coutracts. The entering into the contract is, 
as to either party, a voluntary matter. Each insur- 
g-ce company may determine for itself npon what 
cond tionsit will make its contracts. It may lift any triv- 
jal unimportant matter into an essential prerequisite 
and condition of the contract, and no person can make 
any legal complaint because it insists upon such con- 
ditions; and any legitimate testimony which shows 
that it made such immaterial matter a condition of, or 
material to its contract, may be given in evidence. 
But neither party can, without the knowledge of the 
other, lift an upvimportant and trivial thing into a 
material and essential fact, aud when the contract has 
been executed by the other party, and it is called upon 
to perform its obligations, say that it intended this 
trivial matter should be essential, and that it did not 
exist as represented. If a party would makeany thing 
material other than what the law says is material, it 
must be made known to the opposite party prior to 
the contract; otherwise the law will determine what 
is material upon the transactions as they took place 
between the parties. Hence what the president of 
the company considered material, and what he would 
have done if he had known certain things, is imma- 
terial, unless such judgment and determination were 
communicated to the other party prior to the con- 
tract. Not being thus communicated, they were 
properly rejected. As to case 2 it was quite immaterial 
what description of subject persons or companies en- 
gaged in the business of life insurance would consider 
good or bad risks. The insurers had made a contract, 
and the simple question was, had its terms been kept 
by the insured? In case 3, there being no representa- 
tion in the application as to the sanity of the mother, 
and also as there was no averment by the defendant 
that the insured inherited insanity from his mother, or 
was ever deranged, the evidence was very clearly im- 
material; and case 4 stands on the same ground. In 
case 5 the attempt was to show a prohibition not 
within the terms of the policy, while the matter in 
case 6 referred to something which at the time 
was not inquired of, and did not come within the 
duties of the examiner. His examination was con- 
fined by its terms entirely to the physical condition 
and health of the applicant, and kis report also was 
entirely confined to these two questions.” It called 
for the opinion of the witness upon a point upon 
which he was not required or authorized, within the 
legitimate performance of his duties, to express an 
opinion. He was the medical examiner of the company. 
What had he to do with the question whether this 
man was the moneyed man of the concern? No such 
inquiry was propounded to him. No such fact was 
within the scope of his authority. It was the physical, 
not the pecuniary condition of the insured that he 
was to examine. He was required to express an 
opinion on his life, not his property. He had already 
given an opinion as to that, from the examination 
made of his person. With this evidence introduced 
it cannot fairly be claimed that he was required to go 
further, and qualify it, by basivg that opinion upon a 
matter that could have no connection whatever with 
his duties and responsibilities.” 


Rule VII. The meaning of terms used in insurance 
policies may be explained by experts where (a) the word 
is susceptible of a technical meaning, and is so con- 
strued (b) by general usage and not by the practice of a 
particular insurer. 


ILLUSTRATIONS. 


(a) 1. A policy of life insurance required the name 
of his “family physician’ to be stated by the appli- 





cant. The opinion of a medical man as to the mean- 
ing of the term ‘family physician” is inadmissible. (84) 

2. A policy of fire insurance, and a permit there- 
under to travel in a place within its prohibitions, ex- 
cepted death from “epidemics.” The opinion of an 
expert that yellow fever is classified in medical science 
as. belonging to diseases kuown as epidemics was in- 
admissible. (35) 

3. A building was insured as a “brick house.” 
The evidence showed that the building had brick walls 
in front and rear with side walls of brick in the base- 
ment, and posts filled in with brick above. The opin- 
ion of a builder that this was a“ brick house” was 
admissible. (36) 

Case I. Here the phrase “family physician” was 
one that is in ordinary and common use, and has no 
particular, definite or technical signification. It had 
no technical meaning and: was therefore not a subject 
calling for the opinion of an expert. In case 2 it was 
said: “The word ‘epidemics’ in the permit is 
not shown to have been used in the peculiarly medical 
sense attributed to it. * * * Nor was it usedin a 
sense peculiar to the business of life insurance. On 
the contrary it is plainly to be seen that it was used 
and understood in its plain, ordinary and popular 
sense as a familiar word in our language. No evidence 
of any kind from any other source was therefore ad- 
missible to change that meaning.’’ In case 3, on the 
contrary, it is clear the pbrase in dispute might have 
a technical meaning among the trade. 

(b)1. A policy of fire insurance on a_ building 
contained among the extra hazardous risks the word 
‘‘carpenters.”” In an action thereon held that the 
opinion of the secretaries of the company, that the 
word “ carpenters *’ was in their office understood as 
referring to the employment of carpenters in erecting 
or adding to buildings insured, was inadmissible. (37) 

2. In an action ona policy covering cotton sent by 
boat from Mobile to New Orleans, the question was 
when the risk was at anend. The opinion of the in- 
surance agent who made the contract, as to the mean- 
ing of “New Orleans’ in the policy, was inadmissi- 
ble. (38) 

3. A policy was ona boat fora ‘‘ whaling voyage.” 
The opinion of experts, that a whaling voyage as un- 
derstood in commerce included the taking of sea 
elephants on the beaches of islands and coasts as well 
as whales wherever found, was admitted. (39) 

4. An insurance is effected on a ship to sail “in the 
month of October.”” The opinions of insurance men, 
that amongst insurers, ‘in the month of October,’’ 
is understood to signify some time between the 25th 
of that month and the lst or 2d of the succeeding 
month, are admissible. (40) 

In case 1 the evidence offered was for the purpose 
of showing a usage. But it failed for the reason that 
ausage to be binding must be general, and the one 
which the secretary would have testified to was local 
to one office, and that the office of the defendant com- 
pany. Incase 2 it was said that it would have been 
admissible to prove the meaning of the words “* New 
Orleans,”’ by a general usage of trade. In case 3 the 
evidence showed a general usage, as it did also in 
case 4, 





(34) Reid v. Piedmont, ete , R. Co., 58 Mo. 421 (1874). 

(35) Pohalaski v. Mutual Life Ins. Co., 45 How. Pr. 504 (1878). 

(36) Mead v. Northwestern Ins. Co., 7 N. Y. 530 (1852), 

(37) Washington Fire Ins. Co. v. Davison, 30 Md. 92 (1868). 

(38) Mobile, etc., Ins. Co. v. McMillan, 31 Ala. 711 (1858). 

(39) Child vy. Sun Mut. Ins. Co.,3 Sandf. 26 (1849); and see 
Wall v. Howard Ins. Co., 14 Barb. 383 (1852). 

(40) Chauraud v. Angerstein, Peake N. P. 44 (1791). 
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Rule VIII. Technical words are to be construed ac- 
cording to their meaning at the place the policy was ef- 
Sected and the property located. 


ILLUSTRATION. 


1. In an action on a policy of fire insurance on a 
store in A., the meaning of the terms ‘‘ dry goods and 
groceries" inthe policy was in dispute. The opinions 
of witnesses who did not speak as to tothe import of 
these words at A., were excluded. (41) 

In this case the evidence being excluded on the 
ground stated,the court was not called upon to consider 
whether such evidence would have been competent at 
all. It probably would not have been competent, for 
it falls within rule 7. (a) 


Rule IX. In alife insurance case the opinion of a 
physician as to the cause of the death of the insured is 
admissible. 


ILLUSTRATION. 


1. In an action on a policy of insurance on the life 
of M. the opinion of S.,a physician that M. died of 
congestion of the lungs and brain; that such conges- 
tion was caused by irritation of the stomach, and that 
the irritation was caused by the use on the part of M. 
of intoxicating liquors, is admissible. (42) 


Rule X. A witness testifying to matters of opinion 
may be impeached by proof that upon a former occasion 
he had expressed a different opinion. 


ILLUSTRATION. 


1. Inan action on a policy on the life of M.,S., a 
physician, testified onthe trial that M. died of con- 
gestion of the lungs and brain; that such congestion 
was caused by irritation of the stomach, and that the 
irritation was caused by the use on the part of M. of 
intoxicating liquors. The evidence of M.’s wife, that 
while S. was attending her husband before his death 
he had stated to her that M.’s sickness was due to 
overwork, was competent. (43) fas 

2. In an action on a policy of marine insurance, the 
defense set up was the unseaworthiness of the vessel. 
The engineer, on the trial, gave his opinion that she 
was seaworthy. The testimony of witnesses, that im- 
mediately after the loss of the vessel the engineer 
had stated that it was due to certain defects, was ad- 
missible. (44) 


Rule XI. An opinion not founded on science but on 
morals or other ethics is inadmissible. 


ILLUSTRATION. 


1. A policy on the life of S. excepted the insurer 
from liability, if 8. should “die by his own hand.” 
8. committed suicide. The opinion of witnesses, that 
under the circumstances of the case, S., if sane, would 
not have taken his own life, are inadmissible. (45) 

“The opinions of witnesses,” it was said in case 1, 
“not founded on science but as a mere theory of 
morals or ethics whether given by professional or un- 
professional men, are wholly inadmissible as evidence. 
Hence the opinion even of physicians that no sane 
man in a Christian country would commit suicide, not 
being founded on a science or phenomena of the mind, 
but rather a theory of morals, religion and future re- 
sponsibility, is not evidence.” 

St. Lous, Mo. 


(41) Germania Fire Ins. Co. v. Francis, 52 Miss. 457 (1876). 
(42) Miller v. Mutual Benefit Ins. Co., 31 [owa, 234 (1871). 
(43) Miller v. Mutual Benefit Ins. Co., 31 Iowa, 234 (1871). 
(44) Patchin v. Astor Mut. Ins. Co., 13 N. Y. 268 (1855). 
(45) St, Louis Mut. Ins. Co. v. Graves, 6 Bush, 268 (1869). 


Joun D. LAwson. 








STATE LICENSE TAX ON VENDORS OF 
GOODS. 
MARYLAND COURT OF APPEALS, JULY 22, 1881, 


Corson v. STATE OF MARYLAND. 

A State license tax, imposed upon vendors of merchandise 
graduated according to the stock of goods generally kept 
on hand by the vendor or the concern in which he is en- 
gaged, at the principal season of sale, no discrimination 
being made between residents of the State and non-resi- 
dents, is valid under the Federal Constitution. 


NDICTMENT against plaintiff in error, Corson, fora 

violation of the provisions of the Maryland Code 

in vending goods without a license. The opinion 
states the case. 


H. D. Loney and S. Teakle Wallis, for plaintiff in 
error. 


Charles J. M. Gwinn, attorney-general for the 
State. 

Barton, C. J. This case comes up on a writ of error 
from the Criminal Court of Baltimore. The plaintiff 
in error was indicted for selling by sample to one Ken- 
ney in the city of Baltimore thirty packages of tea, 
without first taking out a license therefor as required 
by the Code, as amended by the act of 1880, ch. 349. 

It is alleged in the indictment that the plaintiff in 
error isa citizen and resident of the city and Staté of 
New York, that the thirty packages of tea so sold were 
the property of the firm of Rosewell, Skeel & Com- 
pany, residents and citizens of the city and State of 
New York, and were stored in the warehouse of said 
firm in the city of New York; that neither he, the 
plaintiffin error, nor said Rosewell, Skeel & Company 
had any store or place of business, temporary or per- 
manent, or any stock in trade, other than samples of 
tea in the State of Maryland, and neither the plaintiff 
in error, nor the said Rosewell, Skeel & Company being 
the growers, makers or manufacturers of said thirty 
packages of tea. The indictment further charged that 
neitber the plaintiff in error nor the said Rosewell, 
Skeel & Company intended to keep any stock in the 
city of Baltimore, or to be engaged in any trade or 
business in said city or State, otherwise than by sell- 
ing by samples as aforesaid. That neither had any 
principal season of sale in said city or State, but that 
Rosewell, Skeel & Company had their only place of 
business in the city of New York, where their stock in 
trade was and has since been kept, and where their 
goods, on being sold, were then and since have been 
shipped directly to purchasers in the State of Maryland 
and other parts of the United States. 

The plaintiff in error demurred to the indictment, 
his demurrer was overruled, and having waived his 
right to plead over, judgment was entered against him. 
Whereupon he applied to have the record removed to 
this court, as upon writ of error. 

The subject of licenses to traders and others is regu- 
lated by article 560f the Code. The 37th, 38th, 39th 
and 40th sections of that article, related only to non- 
residents of the State, aud prescribed the license re- 
quired to entitle them “to sell, offer for sale, or expose 
to sale within the limits of the city of Baltimore any 
goods, wares or merchandise whatsoever ’”’ (with cer- 
tain specified exceptions) ‘either by sample, card or 
other specimen, or by written or printed trade list or 
catalogue.”” Those sections regulated the cost of such 
license, required a different and a larger amount to be 
paid therefor than was required of residents of the 
State, and prescribed a penalty for their violation. 
They came before the Supreme Court of the United 
States for examination in Ward v. Maryland, 12 Wall. 
418, and were adjudged to be unconstitutional and 
void; because they imposed a discriminating tax upon 
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persons not permanent residents of the State, different 
from that imposed upon citizens of the State, and were 
therefore in violation of art. 4, sec. 2 of the Constitu- 
tion of the United States, which provides that ‘* the 
citizens of each State shall be entitled to all the privi- 
leges and immunities of citizens of the several States.” 

Since that decision, the sections mentioned have not 
been attempted to be enforced, and although they have 
not been expressly repealed, they are properly re- 
garded as no longer valid or operative. 

By the act of 1880, ch. 349, certain amendments have 
been made to the Code, which we shall proceed to 
notice. Sections 41 to 57 inclusive, as originally en- 
acted, related only to resident traders. By the act of 
1880, sections 41, 42 and 56 were repealed, and certain 
sections numbered in the same way were enacted in 
lieu thereof, which by their terms embrace all persons 
whether residents or non-residents of the State; while 
sections 43 to 55, inclusive, remain unchanged. 

The provisions of the Code as thus amended and now 
in force are as follows. 

Sec. 41 provides that ‘*no person or corporation, 
other than the grower, maker or manufacturer shall 
barter or sell, or otherwise dispose of, or shall offer for 
sale any goods, chattels, wares or merchandise within 
this State without first obtaining a license in the man- 
ner herein prescribed.’’ (Then follow certain excep- 
tions not necessary to be here enumerated. 

Sec. 42 provides *‘when any person, body politic 
or corporate, shall propose to sell or barter, or dispose 
of, or offer for sale any thing mentioned in the preced- 
ing section, except spirituous or fermented liquors, he 
shall appiy to the clerk of the Circuit Court of the 
county in which he proposes to carry on such selling or 
bartering, or disposing of goods, wares, chattels or 
merchandise, orif he proposeses to carry on such sell- 
ing or bartering or disposing of goods, wares, chattels 
or merchandise in the city of Baltimore, to the clerk 
of the court of Common Pleas, for a license therefor.”’ 
(Then follow certain provisions not necessary to be 
here stated.) 


Sec. 43 provides, ‘‘ Upon such application the appli- 
*k 


cant shall state tothe clerk onoath * * * * * 
the amount of said applicant's stock of goods, wares 
and merchandise generally kept on hand by him, or 
the concernin which he is engaged at the principal 
season of sale, or if said applicant shall not have pre- 
viously engaged in such trade or business, the amount 
of such stock he expects to keep as aforesaid." 

Sees. 44 to 55, inclusive, prescribe the rate or sum to 
be paid for such license, graduated according to the 
sworn statement of the applicaut’s stock in trade, at 
the principal season of sale; ranging from $15if the 
stock exceeds $1,000 and is not more than $1,500—to 
$150 if the stock exceeds $40,000. 

Sec. 56 as amended provides, ‘“‘ If the applicant for a 
license lives out of the county or city wherein he pro- 
poses to carry on such business of selling, bartering or 
otherwise disposing of or offering for sale such goods, 
chattels, wares and merchandise; orif the applicant 
lives out of the State, or is unable to apply in person 
by reason of sickness or bodily infirmity, his or her 
agent may apply for license and make the affidavit as 
hereinbefore provided.” 

The foregoing statement of the provisions of the 
Code, as amended by the act of 1880, is sufficient to 
show that the plaintiff in error clearly falls within 
their operation. He is charged in the indictment with 
selling in the city of Baltimore by sample thirty pack- 
ages of tea without first taking out license therefor. 
The language of the Code applies alike to residents and 
non-residents, and applies to all sales whether made 
by sample or otherwise. 

It remains to be seen whether these statutory provi- 
sions are in any respect in violation of the Constitution 
of the United States. 





It is clear that they are free from the objection 
which was declared in Ward's case to be fatal to the 
validity of the sections then under consideration, as 
these do not impose a discriminating tax upon non- 
residents; on the contrary, the same rate of license is 
required of citizens of the State as of non-residents. 
For this reason it seems to us that they are not in vio- 
lation of art. 4, sec. 2 of the Constitution of the United 
States. Woodruff v. Parham, 8 Wall. 123; Hinson v. 
Lott, id. 148; Machine Co. v. Gage, 100 U. S. 676. Nor 
are they in our opinion in conflict with art. 1, sec. 8 of 
the Constitution, which declares that ‘* Congress shall 
have power to regulate commerce among the several 
States.” 

The statute under consideration is not in any sense 
arestriction upon commerce, * it does not purport to 
be a tax on the transit of goods through the State for 
commercial purposes.” It merely ** imposes a tax by 
way of license upon a particular business or trade car- 
ried on entirely within the limits of the State.” 

“The power of a State to impose a tax, in the way of 
license upon all pursuits and occupations within its 
limits, has never beeu seriously questioned.’’ Nathan 
v. Louisiana, 8 How. 80, 82; License Tax Cases, 5 Wall. 
472; Welton v. Missouri, 91 U. S. 278. 

We have been unable to perceive the force of the ob- 
jections to the validity of the provisions of the Code, 
based upon their supposed conflict with the articles 
and sections of the Constitution to which we have 
referred. 

It has been argued on the part of the plaintiff in error 
that the effect of the Code isto impose a tax upon 
property situated out of the limits of the State, and 
not within its jurisdiction, which it isnot within the 
constitutional power of the Legislature to impose. In 
our judgment this is not the true construct.on or effect 
of the law. It is not a tax upon the goods constituting 
the capital stock of the person obtaining the license; 
but the Legislature, in regulating the rate or cost of the 
license, has adopted as a standard the amount or value 
of the stock in trade of the dealer. Domestic traders 
are required to pay the same rate of license. This is 
imposed on thema as tax upon their occupation or 
business as vendors of goods; it is not, and has never 
been considered as a tax upon their stock of goods as 
property; for that is taxed under our general laws as 
property within the State. So where a person not re- 
siding within the State,who wishes to carry on the same 
business within its limits, is required to pay the same 
rate of license regulated by the same standard, it can- 
not be successfully maintained that the license is a 
tax upon his stock of merchandise, situated in the 
State in which be resides. 

Being of opinion that the provisions of the Code, as 
amended by the act of 1880,are constitutional and valid, 
the judgment of the criminal court will be affirmed. 

Judgment affirmed. 


Notr.—See also Brown v. Maryland, 12 Wheat. 419; 
McCulloch v. Maryland, 4 id. 428; State Tax on Foreign 
Bonds, 15 Wall. 319; Howell v. State, 3 Gill, 23; Provi- 
dence Bank v. Billings, 4 Pet. 564; Pervear v. Common- 
wealth, 5 Wall. 479; Waringv. Mayor, 8 id. 122; Cook 
v. Pennsylvania, 97 U. 8.573; Appeal Tax Court v. 
Patterson, 50 Md. 369. 


——_+——_——_ 


ADMINISTRATOR'S LIABILITY FOR LOSS OF 
TRUST FUNDS BY BANK FAILURE. 


WISCONSIN SUPREME COURT, MAY 10, 1882. 


WILLIAMS V. WILLIAMS.* 


Where an administrator makes a general deposit in his 
own individual name of funds of the estate in a bank 
which fails while holding such deposit, the loss is his own, 


*To appear in 54 Wisconsin Reports. 
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» and not that of the estate: and this though he has no 
other funds in such bank, and informs its officers, at the 
time of making the deposit, that the funds are held by him 
in trust, 

PPEAL from a judgment of a Circuit Court affirm- 
ing an order or judgment of a County Court, dis- 

allowing a credit of an administrator and holding 
him to an accountability for moneys belonging to an 
estate and which had come into his hands. The 
moneys in question he had deposited ina bank, taking 
in his own name acertificate of deposit for the amount. 
At the time he made the deposit he informed the 
teller of the bank that the amount was trust funds 
but gave no further information or directiou. The 
deposit was placed to the individual credit of the de- 
positor on the books of the bauk and remained there 
until the bank became insolvent and worthless. The 
bank at the time the deposit was made was in good re- 
pute and believed to be solveut. The administrator 
appellant. 


Bennett & Sale, for appellant. 
S. U. Pinney & H. S. Winsor, for respondent. 


Cassopay, J. The very small portion of the argu- 
ment heard, and a hasty reading of the printed briefs, 
strongly impressed the writer with the justice and 
equity of the appellant’s theory; but my brethren, 
who heard all the arguments, are clearly of the opinion 
that the findings of the Circuit Court are in accord- 
ance with the evidence, and that the law applicable 
thereto rigidly holds the administrator accountable 
for the amount of the deposit in question. A very 
careful examination of the authorities induces me to 
acquiesce in their judgment. Undoubtedly the gen- 
eral rule is that trustees are liable only for good faith 
and common prudence, and that if a loss happens to 
a trust fund, in relation to which they have exhibited 
this care and prudence, they may be allowed for the 
loss in their accounts. This is abundantly shown by 
the authorities cited by the able counsel for the ap- 
pellant. But here the trust fund was not left with the 
bank for safe-keeping, and to be preserved in kind as 
a special deposit, but as a deposit to the credit of the 
depositor, and the amount of which was * payable to 
the order” of the depositor ‘‘in currency on the re- 
turn of” the ‘certificate properly indorsed.” Thus 
it is plain that the identical money deposited was not 
to be returned, but the amount of it. was to be paid 
“in currency "’ on presentation of the certificate prop- 
erly indorsed. In other words, the depositor departed 
with the money for the general use of the bank, and 
took from the latter its obligation to repay a like 
amount in currency when required as stated. The 
authorities seem to hold, and it would probably be 
conceded, that the cestui que trust of this fund could 
have held the bank liable as against the personal repre- 
sentatives, creditors, or legatees of the depositor. 
But the question here is whether the depositor is re- 
leased from liability to his cestui que trust by reason of 
such deposit, and the subsequent failure of the bank? 

The earliest case cited is Knight v. Lord Plymouth, 3 
Atkyns, 480; S. C.,1 Dickens, 120, decided by Lord 
Chancellor Hardwicke in 1747, where it was held that 
“‘where a receiver pay money to a tradesman, and 
takes bills for the sum, if he was in credit at the time, 
though he fails soon after, it shall not affect the re- 
ceiver.’’ It dves not appear from the report of: that 
case whether the deposit was made by the receiver us 
receiver or us an individual. 

In Wren v. Kirton, 11 Ves. Jr. 377, Lord Chancelior 
Eldon said: “In Knight v. Lord Plymouth, I appre- 
hend, the deposit with the country banker was to the 
account of the receiver as receiver; not to his indi- 
vidual account.’”” And snbsequently, in the same 
case, he said: ‘I should not much fear to contradict 





that case of Knight v. Lord Plymouth, upon what has 
been done by later authorities, if it is as represented; 
for nothing is more dangerous. * * * If he goes to 
a responsible banker, and gets a bill upon a responsible 
house in London in bis favor as receiver, that bill, so 
ear-marked, would be specific assets to the credit of 
the trust property.’’ And so in the case last cited, 
he held the “receiver charged with aloss by the failure 
of the banker; having made the remittances to his 
own credit and use, and not toa separate account for 
the trust.’” The same rule was followed by Lord 
Chancellor Brougham in Salway v. Salway, 2 Russ. & 
Myl. 215, subsequently affirmed by the House of Lords, 
id. 751. See White v. Baugh, 3C. & F. 44. It is trug 
that Knight v. Lord Plymouth has frequently been 
referred to in other cases without such discrimination 
(Routh v. Howell, 3 Ves. Jr. 566; Lovell v. Minot, 20 
Pick. 119; U. S. v. Thomas, 15 Wall. 343; Seawell v. 
Greenway, 22 Texas, 697); but the distinction thus 
made by Lords Eldon and Brougham seems to be well 
supported by authority. See Massey v. Bonner, 4 
Madd. 413; Tebb v. Carpenter, 1 id. 290; Matthews 
v. Brise, 6 Beav. 239. 

In holding the trustee liable in the last case cited, 
the learned master of the rolls lays stress on the fact 
that the exchequer bills ‘remained undistinguished ” 
as trust property in the hands of the broker, and indi- 
cates that if he would have escaped liability he should 
have distinguished them as such trust property. To 
the same effect is Mussey v. Bonner, 1 Jacob & W. 248, 
where Lord Eldon said: ‘If an assignee pays money 
into his banker’s hands as money belonging to the 
estate, and the banker fails, the assignee is undoubt- 
edly clear from the loss; but if instead of distinguish- 
ing it, he paysit allinto his own account, then it is 
his account there; there‘is nothing like a declaration of 
trust of it, and it is familiar to consider him as having 
it in the banker's hands for himself, making him liable 
forit,etc. * * * Icannot doubt that this principle 
has been acted on with trustees and executors, who 
are equally gratuitous agents with this defendant.” 

In Robinson v. Ward, 2 Car. & Payne, 60, Abbott, 
C. J. (Lord Tenterden), speaking of the method by 
which the agent might have escaped liability, said: 
“The defendant should have paid this money into a 
banker's hands by opening a new account in his own 
name, ‘for the credit of Robinson's estate,’ and so 
ear-mark the money as belonging to that estate; then 
it would have been kept separate.’’ See also Mac- 
donnell v. Harding, 7 Simon, 178; Hammon v. Cottle, 
6 Serg. & R. 290; Curtwell v. Allard, 7 Bush, 482; 
Bartlett v. Hamilton, 46 Me, 435. 

In Norris v. Hero, 22 La. Aun. 605, it was held that 
“an agent who, when it becomes his duty to deposit 
in bank the moneys of his principal, fails to make the 
deposit in the name of his principal, becomes person- 
ally liable forthe amount. In such a case the agent 
will not be permitted to urge the failure of the bank 
after the deposit was made, and throw the loss on the 
principal.’”’ To the same effect is Mason v. Whithorne, 
2 Coldwell (Tenn.), 242. The rule would seem to be 
imperative that ‘tan administrator or trustee, who 
deposits trust funds in his own namein a bank or 
other institution, which fails, the loss will fall upon 
him."’ Commonwealth v. McAlister, 28 Penn. St. 480; 
S. C., 30 id. 536. Inthe opinion of the court in the 
last case, Porter, J., said: “If he (the trustee) un- 
dertakes to make a deposit ina banking institution, 
the entry must go down onthe books of the institu- 
tion, in such terms as not to be misunderstood, that they 
are the funds of the specific trust to which they be- 
long. He cannot so enter them as to call them his 
own to-day, if they are good, and to-morrow, if bad, 
ascribe them to the estate, or shift them in an emerg- 
ency from one estate to another; or by the deposit 
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secure the discount of his own note, and have the de- 
posit snatched at by the bank, if the note be not paid, 
or attached by a creditor as the depositor’s individual 
property. * * * No matter what he intends to do, 
or what the cashier or clerk may think he is doing, the 
deposit must wear the impress of the trust, or he can- 
not, when brought to account, call it trust property.” 
See Baskin v. Baskin, 4 Lansing, 90. 

Following in the line of the English cases, it was 
held in Jenkins v. Walter, 8 Gill & J. 218, that 
“where a guardian had received a sum of money be- 
longing to his ward, and on the day of its receipt had 
deposited it in a banking institution, then in good 
credit, but which subsequently failed, and taken a 
certificate therefor payable to himself or order, 
the loss resulting from the failure of the 
bank should fall upon him, though on the day of the 
deposit, by indorsement on the certificate, he declared 
it to be the property of his ward, and placed in bank 
for his benefit.” So, Mr. Perry, on the strength of 
some of the English cases cited, says: “If money s 
to be transmitted to a distant place, a trustee may do 
so through the medium of a responsible bank, or he 
may take bills from persons of undoubted credit, pay- 
able at the place where the money is to be sent; but 
the bills must be taken to him as trustee. If he ne- 
glects these precautions he will be responsible for any 
loss.”’ Section 406. 

It is true that in some of the cases cited the trustee 
had at the time of making the deposit a credit to his 
individual account at the bank, and such deposit was 
credited to him individually in the same account. 
But the test is not so much the keeping of a separate 
account at the bank, as it is the parting with, and 
hence the losing of, the identity of the trust fund, and 
having in lieu thereof no obligation, contract, or ac- 
count upon which is impressed the equitable owner- 
ship of the trusc. Had this administrator retained 
these moneys in his own possession, and mingled them 
with his own funds so as to lose their identity, and 
the whole had been lost without his fault, yet we ap- 
prehend he would have been liable. Shoemaker v. 
Hinze, 10 N. W. Rep. 86. Here the fact that he de- 
livered the moneys to the bank, and thus allowed 
them to be mingled with other funds, destroyed their 
identity as completely as though he had first mingled 
them with an equal amount of his own moneys, and 
then deposited the whole in bulk. The deposit there- 
fore put an end to the identity of the funds deposited, 
and the certificate was simply an agreemeut, taken in 
exchange for the money, to repay a like amount in cur- 
rency upon the couditions named. Beyond question 
the certificate was negotiable. Klawber v. Biggerstaff, 
47 Wis. 551. To all appearances «t was the individual 
property of the depositor, and nut of the estate which 
he represented, and there was nothing on the books 
of the bank to indicate the contrary. It stood there- 
fore precisely the same as though he had loaned the 
money to an individual at the time supposed tu be re- 
sponsible, and taken his negotiable note therefor with- 
out interest, payable on demand “in currency ”’ to the 
order of himself. The making of the deposit, and 
taking the certificate to himself individually, was 
therefore not only an extinguishment of the identity 
of the money, but an appropriation of it, in law, to 
his own personal use. This being so, shall the rule be 
established by this court that administrators execu- 
tors, trustees, and guardians may insist upon settling 
their accounts by tendering such notes or certificates 
in lieu of cash, however worthless may be the makers 
or the bank at the time of settlement? The question 
is important, and the answer vast in its consequences. 
To hold the administrator answerable in this case is 
undoubtedly a great hardship, but to exonerate him 
from liability is to encourage the mismanagement 





of trust funds, and to open the door to frauds inumer- 
able against those whose age and weakness entitle 
them to the most rigid protection of the law. The 
rule therefore should not be slackened, even if the 
question were a new one, much less in view of the 
authorities cited. It may be said that the remarks of 
Mr. Justice Paine in School-district v. Zink, 25 Wis. 
636, to the effect that the mere substitution of a cer- 
tificate of deposit payable to the holder of a check on 
abank forthe check itself, worked no change what- 
ever in the status or title to the fund in bank, are in- 
consistent with the view we have taken of this case; 
but in so faras that opinion is in conflict with this 
decision, it must be regarded as overruled. 

For the reasons given, the judgment of the Circuit 
Court is affirmed. 

——__>____—— 


INDICTMENT FOR FORGING UNITED 
STATES SECURITIES. 
SUPREME COURT OF THE UNITED STATES, 
APRIL 24, 1882. 


UNITED STaTeEs vy. CARLL. 


An indictment on section 5431 of the Revised Statutes, alleging 
in the words of the statute, that the defendant felo- 
niously, and with intent to defraud, did pass, utter and 
publish a falsely made, forged, counterfeited and altered 
obligation of the United States, but not further alleging 
that the defendant knew it to be false, forged, counter- 
feited, and altered, is insufficient, even after verdict. 


(X38 certificate of division in opinion between the 
judges of the Circuit Court of the United States 
for the Southern District of New York. 

This was an indictment foundin the Circuit Court 
on section 5431 of the Revised Statutes, by which it is 
enacted that ‘‘every person who, with intent to de- 
fraud, passes, utters, publishes or sells any falsely 
made, forged, counterfeited or altered obligation or 
othersecurity of the United States, shall be punished 
by a fine of not more than five thousand dollars, and 
by imprisonment at hard labor not more than fifteen 
years.” 

Each count of the indictment alleged that the de- 
fendant at a certain time and place, * feloniously, and 
with intent to defraud the Bank of the Metropolis, 
which said bank is a corporation organized under the 
laws of the State of New York, did pass, utter and 
publish upon and to the said Bank of the Metropolis, a 
falsely made, forged, counterfeited and altered obliga- 
tion and security of the United States,” (which was 
set forth according to its tenor) against the peace, and 
contrary to the form of the statute. 

The defendant having been tried before Judge Bene- 
dict, and convicted by the jury under instructions 
which required them to be satisfied of the facts alleged, 
and that the defendant at the time of uttering the obli- 
gations knew them to be false, forged, counterfeited 
and altered, moved in arrest of judgment for the in- 
sufficiency of the indictment. At the hearing of this 
motion before Judge Blatchford and Judge Benedict, 
they were divided in opinion upon the question, stated 
in various forms in their certificate, but in substance 
this: Whether the indictment setting forth the offense 
in the language of the statute, without further alleging 
that the defendant knew the instruments to be false, 
forged, counterfeited and altered, was sufficient after 
verdict to warrant judgment thereon. 

Gray, J. In an indictment upon a statute itis not 
sufficient to set forth the offense in the words of the 
statute, unless those words of themselves fully, di- 
rectly and expressly, without any uncertainty or am- 
biguity, set forth all the elements necessary to consti- 
tute the offense intended to be punished; and the fact 
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that the statute in question read in the light of the 
common law, aud of other statutes on the like matter, 
enables the court to iufer the intent of the Legislature 
does not dispense with the necessity of alleging in the 
indictment all the facts necessary to bring the case 
within that intent. United Statesv. Cruikshank, 92 
U.S. 542; United States v. Simmons, 96 id. 360; Com- 
monwealth v. Clifford, 8 Cush. 215; Commonwealth v. 
Bean, 11 id. 414; Commonwealth v. Bean, 14 Gray, 52; 
Commonwealth v. Filburn, 119 Mass. 297. 

The language of the statute on which this indictment 
is founded includes the case of every person who with 
intent to defraud utters any forged obligation of the 
United States. But the offense at which it is aimed is 
similar to the common-law offense of uttering a forged 
or counterfeit bill. In this case, as in that, knowledge 
that the instrument is forged and counterfeited is es- 
sential to make out the crime; and an uttering, with 
intent to defraud, of an instrument in fact counterfeit, 
but supposed by the defendant to be genuine, though 
within the words of the statute, would not be within 
its meaning and object. : 

This indictment by omitting the allegation contained 
in the indictment in United States v. Howell, 11 Wall. 
432, and iv all approved precedents, that the defendant 
knew the instrument which he uttered to be false, 
forged and counterfeit, fails to charge him with any 
crime. The omission is of matter of substance, and 
not a “defect or imperfection in matter of form only,” 
within the meaning of section 1025 of the Revised 
Statutes. By the settled,rules of criminal pleading, 
and the authorities above cited, therefore the question 
of the sufficiency of the indictment must be 

Answered in the negative. 


—_——__~>___——— 


UNITED STATES SUPREME COURT AB- 
STRACT. 


FRAUD—IN MORTGAGING PROPERTY — REPRESEN- 
TATION AS TO PROSPECTIVE VALUE.— Plaintiff loaned 
G. a sum of money to open and work quarries,upon an 
estimate of probable value by W. & F., residents of 
the neighborhood of the lands where the quarries were, 
which lands were taken by plaintiff as security for the 
loan. The certificate of estimate stated the lands to 
be “in the best judgment ” of W.& F. worth the value 
stated. Held, that even if the lands proved to be of 
much less value, that was no ground for an action for 
fraud against G., W. & F. for a misrepresentation as 
to the value of the security. The law does not hold 
one responsible for the extravagant notions he may 
entertain of the value of property, dependent upon 
its future successful exploitation, or the result of 
future enterprises; nor for expressing them to one 
acquainted with its general character and condition. 
A statement of an opinion assigning a certain value 
to property like a mine or a quarry not yet opened is 
not to be pronounced fraudulent because the property 
upon subsequent development may prove to be worth- 
less; noris it to be pronounced honest because the 
property may turn out of much higher value. See 
Holbrook v. Connor, 60 Me. 578. Whenever property 
of any kind depends for its value upon contingencies 
which may never occur, or developments which may 
never be made, opinion as to its value must necessarily 
be more or less of a speculative character; and no ac- 
tion will lie for its expression, however fallacious it 
may prove, or whatever the injury a reliance upon it 
may produce. The determination of its truth or 
falsity, until the contingency occurs or becomes im- 
possible, would lead the court into investigations for 
which they have no fixed rules to guide their own 
judgments or to instruct juries. Judgment of U.S. 





Cire. Ct., N. D. New York, reversed. Gordon v. But- 
ler. Opinion by Field J. 
[Decided May 1, 1882.] 

JURISDICTION—OF FEDERAL Circuit CourT— Ac- 
TION FOR SPECIFIC PERFORMANCE— STATUTORY Con- 
STRUCTION—U. S. R. S., §629 — PLEADING.— (1) A suit 
for the specific performance of contracts for the sale 
of lands, entered into by a county with plaintiff's as- 
signors, to enforce them, to realize the fruits of the 
rights secured by them to the purchasers, and to rein- 
state the plaintiffin the position which he is entitled 
to occupy under the contracts as assignee thereof, not- 
withstanding any acts done by the county or its offi- 
cers in impairment of the rights acquired by the con- 
tracts, held to be one to recover the contents of a 
chose in action under U. S. R. S.,§629, which provides 
that “no Circuit Court shall have cognizance of any 
suit to recover the contents of any promissory note or 
other chose in action, in favor of an assignee, unless a 
suit might have been prosecuted in such court to re- 
coverthe said contents if no assignment had been made, 
except in case of foreign bills of exchange.’’ Such a 
suit must be regarded as one to recover the contents of 
the contracts. The contents of a contract, asa chose 
in action, in the sense of section 629, are the rights 
created by it in favor of a party in whose behalf stipu- 
lations are made in it which he has a right to enforce 
in a suit founded on the contract; and a suit to en- 
force such stipulations is a suit to recover such con- 
tents. The promise to pay money, contained in a 
promissory note, is all that there is of the note. A 
suit to enforce the payment of the money is a suit to 
recover the contents of the note, because there is noth- 
ing contained in the note but the promise. The prom- 
ise to receive the money stipulated in these contracts 
to be paid by the purchasers, as a foundation for their 
right to receive patents, is, so far as this suit is con- 
cerned, the essence of the contracts; and asuit tocompel 
the acceptance of that money isasuit to enforce such 
promise, and therefore is a suit to recoverthe contents 
of the contracts. Thispuinciple was settled in theearly 
case of Sere v. Pitot, 6 Cranch, 332, under section 11 
of the judiciary act of 1789, whichis re-enacted in sec- 
tion 629 of the Revised Statutes.’ There the plaint- 
iffs were the general assignees of the effects of an in- 
solvent debtor, by operation of law. It was contended 
that the statute applied only toa voluntary assignment 
of aparticular chose in action, and that the word 
“contents”? did not apply to accounts or unliquidated 
claims, but was confined to transferable paper. But 
the court held that the statute intended to except 
suits in virtue of equitable assignments, as well as 
suits in virtue of legal assignments, and to exclude 
from the Federal courts the assigneeof all the open ac- 
counts of a merchant, as well as the same person when 
the assignee of a particular note. The court say: ‘*The 
term ‘ other chose in action’ is broad enough to com- 
prehend either case, and the word ‘contents’ is too 
ambiguous in its import to restrain that general term. 
The ‘contents’ of anote are the sumit shows to be due, 
and the same may, without much violence two language, 
be said of an account.”’ Following out this principle, the 
obligation or the promise contained ina contract is its 
contents, when a suit is brought to enforce such obliga- 
tion; and it does no violence to language to say that 
the suit is one to recover such contents. In Deshler 
v. Dodge, 16 How., 622, 631, it is said by the court, 
that the statute in question applies to cases **in which 
the suit is brought to recover the contents or to enforce 
the contract contained in the instrument assigned;” 
and that where the suit is brought to enforce the con- 
tract contained in the chose of action, the assignee is 
disabled, unless the suit might have been brought in 
the court if no assignment had been made. Again, in 
Bushnell vy. Kennedy, 9 Wall, 387, it is suggested by 
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the court that the restriction applies to rights of action 
founded on contracts which contain within themselves 
some promise or duty to be performed, and that such 
contracts may be properly said to have contents. (2) 
The amended bill iu this case contains no averment 
showing that the suit could have been maintained by 
the assignors of the contracts if no assiguments had 
been made; and it is well settled that this is necessary. 
Turner v. Bank of North America, 4 Dall. 8; Mollan v. 
Torrance, 9 Wheat. 537; Bank of United States v. 
Moss, 6 How. 31; Bradley v. Rhines’ Admrs., 8 Wall. 
393. Decree of U.S. Cire. Ct., lowa, affirmed. Corbin 
y. County of Black Hawk. Opinion by Blatchford, J. 
[Decided April 24, 1882.] 

REDEMPTION — UNDER DECREE OF FORECLOSURE — 
MUST BE IN TIME.— A bill was filed by one claiming 
the right of the equity of redemption, asking the re- 
versal of so much of a decree of foreclosure and sale of 
mortgaged property in Illinois as denied the statutory 
right of redemption. The bill did not ask the reversal 
of the order of sale, or that a new sale be had; nor did 
the complainant offer to redeem by paying the amount 
due on the mortgage, or make any tenderin court. Be- 
sides, the time allowed by statute for redemption had 
passed when the bill was filed. Held, that an order 
dismissing the bill was proper. The Supreme Court, in 
Suitterlin v. Connecticut Mut. Ins. Co., 90 Ill. 483, 
holds that the party seeking to redeem under such a 
decree and sale as the one before us, can do so only by 
making the offer within the time prescribed by the 
statute, and cannot do so afterward. Decree of U.8. 
Cire. Ct., N. D. Illinois, affirmed. Burley v. Flint. 
Opinion by Miller, J. 

[Decided March 13, 1882.] 


CALIFORNIA SUPREME COURT ABSTRACT. 


BAILMENT— TITLE WHEN NOT DIVESTED BY 
WRONGFUL SALE — ESTOPPEL.— R. who owned certain 
musical instruments which were in a store belonging to 
F., to securea debt due F. executed a bill of sale of the 
sameto F. Thereafter F. used, sold and rented such 
instruments, R. assistinghimin doing so. D. visited 
the place where the instruments were, for the purpose 
of renting a piano, and was shown a piano by the son 
of F., the latter being absent. Thereafter F. directed 
R. to take the piano to the town where D. resided, to 
lease it to him by making the lease in the name of F. 
R. took the piano to D. and leased it to him, execut- 
ing the lease in his (R.’s) own name. R. collected six 
months’ rent from D. and did not return. F. then noti- 
fied D. as to his ownership, and it was agreed between 
them that D. at the end of six months should return 
the piano to F. After this R. in satisfaction of a pre- 
vious debt exeouted a bill of sale to one P. of the piano 
and assigned the lease by him to D. P. then knew of 
the claim of F. Thereafter P. executed a lease of the 
piano to D., which the latter accepted. Thereafter D. 
returned the piano to F. In an action by P. to recover 
possession of the piano, held that F. did not lose title 
to the piano by permitting R. to take possession and 
control of same, and that D. was not estopped from 
denying the title of P. There isno doubt that the 
transfer of possession to the pledgee of the thing 
pledged is requisite to constitute a valid pledge, and 
the continuance of possession is also requisite. Story 
Bailm. §§ 287, 279: Goldstein v. Hart, 30 Cal. 375; 
Treadwell v. Davis, 34 id. 601; Ryall v. Noble, 1 Atk. 
165; Reeves v. Cupper, 5 Bing. N. C. 140-1. As agen- 
eral rule, it is no doubt true that the delivery back of 
the possession of the thing pledged with the consent of 
the pledgee terminates the bailment and his lien. 
Homes v. Crane, 2 Pick. 607; Jarvis v. Rodgers, 15 





Mass. 389; Treadwell v. Davis, utsupru. But if the 
pledgor recover possession of the pledged property 
wrongfully, without the consent of the pledgee, the 
pledge is still valid. Wolcott v. Kath, 2 Foster, 196. 
And if itis delivered back to the pledgor ina new 
character, as a special bailee or agent, the pledgee will 
still be entitled to the pledge, not only against the 
owner but against third persons, for under such cir- 
cumstances the possession is perfectly consistent with 
the existence of the original right of the pledgee. 
Macomber v. Parker, 14 Pick. 497; Haysv. Riddle, 1 
Sandf. 252. In all bailments the general rule is that the 
bailee is bound to return the thing bailed to the bailor. 
But there are many exceptions to this rule, as 
thoroughly considered and well decided cases show in 
which the bailee was entitled to set up the jus tertie. 
In Shelbury v. Scotsford, Yelv. 323, the plaintiff sued 
in assumpsit for a breach of defendant’s contract to 
re-deliver a horse borrowed by the defendant of him. 
The defendaut set up as a bar that the property was in 
J.S., who had taken it from him by force; to which 
there was a replication that defendant suffered J. S., 
by fraud and covin, to take the horse. Upon this issue 
was joined, and verdict found for defendant. Plaintiff 
moved in arrest of judgment on the ground that not- 
withstanding the verdict, judgment should have been 
for him by reason of defendant's confession in his plea 
in bar. This was adjudged against him by Fenner and 
Yelverton. The reporter states the reason as follows: 
* for the matter alleged by the defendant does in law 
discharge the promise, by reason of the former prop- 
erty of the horse in J. S.,’’ and proceeds arguendo to 
style it ‘‘an eviction of the horse out of the defendant’s 
possession, which discharges the promise, as wellas an 
eviction of the lessee for years discharges all rents, 
bonds and covenants in any sort depending on the in- 
terest.” See also Hardman y. Wilcock, 9 Bing. 382; 
Cheseman v. Exall, 6 Exch. 341. In Ogle v. Atkinson, 
5 Taunt. 759, a warehouseman receiving goods from a 
consignee who had actual possession of them to be kept 
for his use, was allowed to set up the right of another. 
See Sheridan v. The New Quay Co., 9 Bing. 382; Wilson 
vy. Anderton, 1 B. & Ad. 450; Watson v. Lane, 11 Exch. 
769; Dixon v. Yates, 5 B. & Ad. 340; Biddle v. Bond, 
34L. J. N.S. (Q. B.) 1387. The Supreme Court of this 
State, in Hayden v. Davis, 9 Cal. 573, allowed a com- 
moncarrier toavail himself of the jus tertie as a de- 
fense against the consignor. Citing King v. Richards, 
6 Whart. 418. See further Floyd v. Bovard, 6 W. & 8S. 
76; Bates v. Stanton, 1 Duer, 79; Beach v. Bardell, 2 
id. 327; Lawrence v. Berry,19 Ala. 130; Whittier y. 
Smith, 11 Mass. 210; Fair v. Stevenot, 29 Cal. 486; 
Smith v. Yale, 31 id. 184; Pell v. McElroy, 36 id. 272; 
Williamson v. Berry, 15 N. Y. 325; Bolt v. Rogers, 3 
Paige, 157; Morse v. Goddard, 13 Metc. 177; George v. 
Peabody, 4 Cush. 354; Carpenter v. Parker, 3 Q. B. N. 
S. 235. Palmtag v. Doutrick. Opinion by Thornton, J. 
[Decided Dec. 22, 1881.] 


CORPORATION — LIABILITY OF STOCKHOLDERS — 
DEFENSE.— Under the California statute stockholders 
of a corporation are held to be principal debtors for the 
debts of the corporation and not sureties. Held, that 
a stockholder could not set up as a defense to an action 
by a creditor of the corporation that the creditor held 
property of the corporation, as a pledge for the debt. It 
is well settled that in the absence of a statute or stipu- 
lation to the contrary, the possession of the pledged 
property does not suspend the right of the pledgee to 
proceed personally against the pledgor for his debt, 
without selling the pledge, for the reason that the se- 
curity is only collateral. Butterworth v. Kennedy, 5 
Bosw. 143; Elder y. Rouse, 15 Wend. 118; Langdon v. 
Buel, 9 id. 80, 83; Case v. Boughton, 11 id. 106; Beck- 
with v. Sibley, 11 Pick. 482; Townsend v. Newhall, 14 
id. 332; Whitaker v. Sumner, 20 id. 399. in Bank of 
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Rutland v. Woodraff, 34 Vt. 93, the court say: “Jt is 
claimed too that if the plaintiffs held these bills as col- 
lateral security for the money merely they sbould have 
offered to surrender them before suing for the money; 
that they cannot pursue their remedy directly for the 
money, and hold the bill at the same time. But it is 
a new doctrine that a creditor holding collateral 
security for a debt cannot enforce his debt without sur- 
rendering his securities. He is entitled to hold them 
until he gets his pay; then they belong to the debtor.” 
The rule on this subject is thus stated in Robinson v. 
Hurley, 11 Iowa, 410. ‘ After the debt falls due the 
pledgee under the law has his election to pursue one of 
three courses: First, to proceed personally against the 
pledgor for his debt without selling the collateral 
security; or second, to file a bill in chancery and have 
a judicial sale undera regular decree of foreclosure, 
or third, to sell without judicial process upon giving 
reasonable notice to the debtor to redeem.”’ In Smith 
v. Strait, 63 Me. 205, it was held that judgment recov- 
ered against the pledgor on the debt does not preclude 
the pledgee from continuing to hold the pledge. As a 
pledge isa security for the payment of the debt, the 
pledgee must have the right to retain it until the debt 
is paid. Such is the character of the security, and the 
decisions in the cases above referred to are in accord- 
ance therewith. See further on this subject Comstock 
vy. Smith, 23 Me. 202; Whitwell v. Brigham, 19 Pick. 
117; Buck vy. Ingersoll, 11 Mete. 226. Sonoma Valley 
Bank v. Hill. Opinion by Thornton, J. 

[Decided Noy. 23, 1881.] 

SPECIFIC PERFORMANCE — RELIEF IN DISCRETION 
OF COURT — UNFAIR AGREEMENT NOT ENFORCED.— A 
suit for the specific performance of a contract for the 
sale of real estate is addressed to the sound discretion 
ofthe court. The discretion to be exercised is not, it 


is true, an arbitrary or capricious one, depending upon 
the mere pleasure of the court, but is one to be exer- 
cised and controlled by the established doctrines of 
equity, applied to the circumstances of the particular 


ease. ‘* Unless the court is satisfied,’”’ said Chancellor 
Kent, ‘‘ that the contract is fair and just, and equal in 
all its parts,and founded on an adequate consideration, 
it will not by the interposition of its extraordinary 
power, order it to be executed.”’ If an agreement be 
deficient in either fairness, justice or certainty, its 
specific execution will not be decreed, 2Story’s Kq. 
Jur., §§ 769, 770. Andin addition to the elements of 
fairness, justice and certainty, agreements of the char- 
acter of that now before us must be mutual before the 
power of the court to order specific performance can be 
successfully invoked. Cooper v. Pena, 21 Cal. 403; 
Vassault v. Edwards, 43 id. 465; Marble Co. v. Ripley, 
10 Wall. 339. Sturges v. Galindo. Opinion by Ross, J. 
[Decided Nov. 29, 1881 ] 


——_____ e —_—_—__- 


MARYLAND COURT OF APPEALS ABSTNACT.* 

ADVANCEMENT — EVIDENCE TO ESTABLISH.— Loose 
declarations of a parent that he intended an existing 
debt should be an advancement, not substantiated by 
writing, nor made to the child, nor assented to by him, 
nor accompanied by any act, are not sufficient to de- 
stroy a debt secured by a legal iustrument in full force, 
and to changeit intoa gift by way of advancement, 
whether offered by the son to defeat the recovery of 
the debt, or by the representatives of the parent 
against the son to defeat his claim to a distributive 
share. See Clark v. Wilson, 27 Md. 700; Edwards v. 
Freeman, 2 P. Wms. 440; High’s Appeal, 21 Penn. St. 
283; Grey v. Grey, 22 Ala. 233; Haverstock v. Larback, 
1W.&S 390; Levering v. Rittenhouse, 4 Whart. 130; 





* To appear in 57 Maryland Reports. 





Yundt’s Appeal, 13 Penn. St. 575. Harley v. Harley. 
Opiuion by Alvey, J. 
[Decided Jan. 13, 1882.] 


MASTER AND SERVANT — NEGLIGENCE — DUTY oF 
MASTER — CO-SERVANT.— In anaction against an em. 
ployer for the death by injury of a workman, it ap- 
peared that the death was caused by the slipping of a 
plank on which deceased was at work, and which had 
negligently been placed on some guard-rails. The em- 
ployer was not present at the time, but had left the 
work in charge of acompetent foreman. The work 
was the building of aniron bridge. The work was in 
its nature perilous, but the peril was obvious. Ample 
materials were at hand to secure safety, but the pre- 
cautions for safety were neglected through the fault of 
deceased and his fellow-laborers. Held, that defendant 
was not liable for the death. The servant engaging in 
a hazardous employment assumes its risks, but does 
not those of the negligence or malfeasance of the mas- 
ter. The master must use diligence, having respect to 
the nature of the service, to provide the proper mater- 
ials, appliances and instrumentalities for doing the 
work, and also to use due diligence and care in the se- 
lection and employment of competent and careful 
fellow-servants for the particular work or service to be 
performed. Nor can the master knowingly expose the 
servant to extraordinary peril against which the ser- 
vant from his want of knowledge or skill cannot guard 
himself. See Hutchinson v. Railway Co., 5 Exch, 
343; Wigmore v. Jay, id. 354; Roberts v. Smith, 2 H. 
& N. 213; Williams v. Clough, 3 id. 258; Hough v. 
Railway Co., 100 U. S. 213. Where a foreman is em- 
ployed, the English cases and a preponderance of the 
American hold that he is a fellow-servant, and the 
master is not liable for his negligence. See Wiggett v. 
Fox, 11 Exch. 832; Brownv. Acrington Cotton Co., 3 
H. & C. 513; Searle v. Lindsay, 11 C. B. N.S. 429; 
Lovegrove v. Railway Co., and Gallagher v. Piper, 16 
C. B. N. 8. 669; Felthham v. England, L. R., 2 Q. B. 

2; Howell v. Steele Co., L. R., 10 Q. B. 62; Warner v. 
Erie R. Co., 39 N. Y. 468; Lawler v. Railway Co., 62 
Me. 463; Blake v. Railway Co., 70 id. 60. To the gen- 
eral rule however there is this qualification, that where 
the superintendent is intrusted with the discharge of 
the duties incumbent upon the master, as between the 
latter and the servant, there the master may be liable 
for the omissions or neglect of the superintendent in 
respect to those duties. If the master relinquishes all 
supervision of the work, and entrusts not only the su- 
pervision and direction of the work, but the selection 
aud employment of laborers, and the procuring of ma- 
terials, machinery, and other instrumentalities neces- 
sary for theservice to the judgment and discretion ofa 
superintendent, in such case the latter becomes a vice- 
principal, and for his omissions or negligence in the 
discharge of those duties the principal will be liable. 
Murphy v. Smith, 19C. B. N. S. 361; Malone v. Hatha- 
way, 64 N. Y. 5. In this case the employer having em- 
ployed a competent and skillful foreman to supervise 
and direct the work, there was no obligation to select 
other hands, more skilled and careful than the deceased 
himself, for his protection. See also Railway Co. v. 
Stricker, 51 Md. 47; Woodley v. Railway Co., L. R., 
2 Exch. D. 389; Sullivan v. India Man. Co., 113 Mass. 
396; Sullivan v. Louisville Bridge Co., 9 Bash, 81. 
State Use of Hamelin v. Malster. Opinion by Alvey, J. 
[Decided Nov. 15, 1881.] 


WILL— EVIDENCE OF REVOCATION— RULES AP- 
PLICABLE TO ESCROWS DO NOT APPLY TO.—In 1867 
E. S., a married woman, executed and delivered to her 
husband a paper purporting to be her last will and tes- 
tament, by which she gave and bequeathed to her 
mother, C. S., allthe property of which she might die 
possessed, absolutely At that time she was childless, 
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but afterward bad two children, one of whom survived 
her. In 1869 E. S.died. In 1875C.S. having declared 
her intention of offering the will for probate and 
asserting her rights thereunder, a bill was filedin be- 
half of the child and husband to restrain such action, 
charging the paper was executed by E. S., and deliv- 
ered to her husband, with the request, understanding 
and direction that the same was not to be taken or 
probated as her will, in case she should die leaving 
jssue, but in such event it should be inoperative, so that 
her estate should pass as if it had never been executed. 
The bill further charged that C.S. had knowledge at 
the time of the execution of the paper of the intention 
and direction so given by the maker, and assented to 
the same. Held, that parol evidence was inadmissible 
to show declarations of E. S., whether made before, 
after, orat the time of the execution of the will, to 
render it inoperative on the grounds set forth in the 
bill, E. S. having executed it animo testandi, and as a 
serious and well considered act; and that C. S. was not 
estopped from asserting her rights under the will. 
The reasons that apply to other instruments as escrows 
have no applicability to wills. See Wittman v. Good- 
hand, 26 Md. 95; Black v. Shreeve, 2 Beas. 458; Lester 
vy. Smith, 2 Sw. & Tr. 282; Nichols v. Nichols, 2 Phill. 
180. Sewell v. Slingluff. Opinion by Stone, J. 
(Decided Feb. 9. 1882.] 


ILLINOIS SUPREME COURT ABSTRACT. 
MARCH 1882.* 


DEED — OF HUSBAND AND WIFE — NON-DELIVERY OF 
BY HUSBAND DURING LIFE — AFTER-ACQUIRED TITLE. 
—(1). Where a deed was made and acknowledged by 
a husband and wife, of lands of the wife, and placed by 
the wife in the husband’s hands, leaving him to de- 
termine when, if ever, it should be delivered, and he 
failed to exercise that discretion in his wife’s lifetime, 
and the wife, after the date of the deed, built a large 
house on the premises, in which she and her husband 
resided until her death, after which he passed over the 
deed to the grantee, held, that the deed never took 
effect for want of delivery in the life-time of the wife, 
and that upon her' death his authority to deliver was 
revoked. (2). A quitclaim deed of a party to land 
without any covenants of warranty, will not pass an 
after-acquired title by the grantor. Benneson v. Aiken, 
Opinion by Craig, C. J. 


MORTGAGE — MORTGAGEE ACQUIRING EQUITY OF 
REDEMPTION — PRESUMPTION AS TO NOTES — NOTICE. 
— Where a mortgagee, after an assignment of the 
notes secured by his mortgage, acquires the equity of 
redemption, and enters a formal release of the mort- 
gage upon the record, a party taking a mortgage from 
him upon the same premises without notice of the 
assignment of the notes, will acquire a lien superior to 
that of the holder of the assigned notes. There being 
no presumption of law that the payee of notes secured 
by mortgage has transferred the same before purchas- 
ing the equity of redemption from the mortgagor, a 
person taking a mortgage from the payee will not be 
held chargeable with notice that the notes secured in 
the first mortgage have been assigned, but he may 
rely upon the record, as showing title in his mort- 
gagor. An assignee of notes secured by mortgage may 
protect his equitable lien on the mortgaged premises, 
by taking and putting upon record an assignment of 
the mortgage, so as to give notice of his interest, and 
thereby prevent others from being deceived by any 
subsequent satisfaction entered of record by the mort- 
gagee. See Flower v. Elwood, 66 Ill. 438; Edgerton v. 
Young, 43 id. 464; Keohane vy. Smith, 97 id. 156. Ogle 
v. Turpin. Opinion by Walker, J. 





* Appearing in 102 Illinois Reports. 





SURETYSHIP— OFFICIAL BOND— FAILURE TO RE- 
QUIRE ACCOUNT FROM OFFICER DOES NOT RELEASE 
SURETY — FORGERY OF NAME OF ONE SURETY. — Statu- 
tory directions to public officers are given for the se- 
curity and convenience of the government, and to 
regulate the conduct of its officers, and being only di- 
rectory, they form no part of the contract of the sure- 
ties of such officers upon their official bonds, and hence 
the sureties on a county treasurer's bond cannot plead 
the negligence or failure of the county board to require 
their principal to render an account, or to remove him 
for neglect to render such account, as a defense to 
their liability upon a subsequent breach of his bond. 
See United States v. Kirkpatrick, 9 Wheat. 720; United 
States v. Van Zandt, 11 id. 184; United States v. Boyd 
et al., 15 Pet. 187; Jones et al. v. United States, 18 
Wall. 662; Ryan v. United States, 19 id. 514; People v. 
Russell, 4 Wend. 570; Cawley v. People, 95 Ill. 249. 
(2) The fact that the name of one of the sureties to 
an official bond has been forged, will not discharge 
a surety who subsequently executes the bond in ig- 
norance of such forgery. In Seely v. People, 27 IIL. 
173, it was held, where a party executes a bond as 
surety with another whose name has been forged, he 
will not be liable; but in Stoner v. Millikin, 85 II. 
218, that case is overruled. And inthe case of People 
v. Organ, 27 Ill. 29, in so far as it makes a distinction 
in this regard between commercial paper and other 
instruments, is overruled by City of Chicago v. Gage, 
9 Ill. 593. See Smith v. Peoria County, 59 Ill. 412; 
Comstock v. Gage, 91 id. 328; State v. Baker, 64 Mo. 
167. Stern v. People of Illinois. Opinion by Schol- 
field, J. 


WATER-COURSE—NO PROPERTY IN WATER OF— 
RIGHTS OF RIPARIAN OWNER— ADDITION TO WATER. 
— There can be no property merely in the water of a 
running stream. The owner of land over which a 
stream of water flows has, as incident to his owner- 
ship of the land, a property right in the flow of the 
water at that place for all the beneficial uses that may 
result from it, whether for motive power in propelling 
machinery, or in imparting fertility to the adjacent 
soil, etc. —in other words, he has a usufruct in the 
water while it passes; but all other riparian proprie- 
tors have precisely the same rights in regard to it, and 
apart from the right of consumption for supplying 
natural wants, neither can, to the injury of the other, 
abstract the water, or divert or arrest its flow. Such 
being the character of the right of riparian proprietors 
in the water of a running stream, it matters not how, 
in the first instance, the water became running water, 
for if it were raised by wells, or brought out of reser- 
voirs, the moment the waters thus produced are al- 
lowed to flow into a natural stream, and mingle with 
its waters thence on toward its mouth, over the soil 
of another, the rights of the lower riparian proprietors 
attach. Or where the natural flow of water in a run- 
ning stream is augmented by any artificial means the 
same result will follow. And where water is thus 
brought into a running stream, the principle is not 
restricted to the more remote riparian proprietor, but 
is equally applicable to those who are proximate to 
the party causing the artificial addition to the waters. 
So where an individual has by artificial means brought 
water into a running stream in such manner that the 
rights of lower riparian proprietors over whose lands 
the commingled waters may flow, will attach, then the 
moment such waters enter upon the land of another 
the party causing the artificial addition will be re- 
garded as having abandoned the water so produced by 
him, and placed it beyond his right of legal reclama- 
tion or control. And this doctrine applies notwith- 
standing the attempted diversion may be of only the 
same quantity of water which the person seeking to 
reclaim it may have to the volume of the stream, or 
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even a less quantity. It matters not, in this view, 
what proportion of the water which his acts con- 
tributed to the stream he seeks to divert from a lower 
proprietor, so that the fact remains that the water so 
contributed by him had become intermingled with 
the water of the stream and passed upon the land of 
another. Evans v. Merriweather, 3 Scam. 492; Plum- 
leigh v. Dawson, 1 Gilm. 544; Havens v. Canal Trus- 
tees, 11 Il. 554; Batavia Manf. Co. v. Newton Wagon 
Co., Pid. 230; Wood v. Ward, 3 Exch. 748; Webb v. 
Portland Manf. ©o., 3 Sumn. 189; Tourtelot v. 
Phelps, 4 Gray, 370; Eddy v. Simpson, 3 Cal. 249. See 
also Elliot v. Fitchburg R. Co., 10 Cush. 191,Whittier 
vy. Cocheco Manf. Co., 9 N. H. 454; Society for, etc., 
Manf. v. Morris Canal Co., Saxton (N. J.), 157; Hoff- 
man v. Stone, 7 Cal. 46; Butte v. Vaughn, 11 id. 143; 
Barnett v. Whitesides, 15 id. 35; Atchison v. Peter- 
son, 20 Wall. 507; Basey et al. v. Gallagher, id. 670, 
Jenison v. Kirk, 98 U. 8. 453; Irwin v. Phillips, 5 Cal. 
140; Davis v. Gale, 32 id. 26. Druleyv. Adam. Opin- 
io by Schofield, J. 
—_—\—_>___——- 


RECENT ENGLISH DECISIONS. 


CARRIER — CONTRACT WITH, LIMITING LIABILITY.— 
B. brought an action in the County Court against the 
M., S., and L. Railway Company, to recover the sum 
of 61. 10s. for damage and loss caused by delay in deliv- 
ery of some fish carried by the defendants from Great 
Grimsby to London. B. signed a “risk note,” by 
which the railway company were to be free from all 
liability for loss or damage by delay in transit, or from 
whatever cause arising, and the rates charged were to 
be one-fifth lower than where no such contract was en- 
tered into, and where the company were not freed 
from their liability as common carriers. The railway 
company carried goods at the ordinary rate without any 
condition respecting their liability, and B. knew of 
this when he signed the “risk note.”” Held, that B. 
was not entitled torecover; that the contract was just 
and reasonable, because B. had an alternative, and the 
railway company were willing and offered to carry the 
fish with all the liability of common carriers at the or- 
dinary rate. Q. B. Div., April 4, 1882. Brown v. Man- 
chester, Sheffield & Lincolnshire Railway Co. Opinion 
by Matthew, J. (46 L. T. Rep., N. S., 389.)] 

EASEMENT —LATERAL SUPPORT. — In the case of two 
ancient adjoining buildings the owner of the one can 
claim an easement of support from the other. The 
principle in Dalton v. Angus (44 L. T. Rep. N. S. 844; 
L. Rep. 6 App. Cas. 740) adopted. The acquisition 
underthe Prescription Act (2 and 3 Will. 4, ch. 71, § 2) 
of such an easement is not affected by the circum- 
stance of the servient tenement being property be- 
longing to an ecclesiastical corporation. See Earl De 
La Warr vy. Miles, 44 L. T. Rep. N. S. 487, Ch. Div, 
Dee. 5, 1881. Lemaitre v. Davis. Opinion by Hall, 
V.C. (46 L. T. Rep. N. S. 407). 

EVIDENCE — QUESTION CRIMINATING WITNESS.— A 
witness is not the sole jndge whether a question put 
to him may tend to criminate him. To entitle a wit- 
ness to the privilege of silence the court must see, 
from the circumstances of the case and the nature of 
the evidence which the witness is called upon to give, 
that there is reasonable ground to apprehend danger 
to the witness from his being compelled to answer; 
but if the fact of the witness being in danger he once 
made to appear, great latitude should be allowed him 
in judging for himself of the effect of any particular 
question. Reg. v. Boyes, 5 L. T. Rep. N. S. 147; 1 B. 
& 8. 311 approved. The decision of Bacon, C. J. 46 
L. T. Rep. N. S. 14% affirmed. Ct. of Appeal, March 16, 
1882. Ex parte Reynolds. Opinions by Jessel, M. R. 
and Cotton and Lindlay, L. JJ., 46 L. T. Rep. N. S. 


508. 





LIBEL — EVIDENCE— BAD CHARACTER — RUMORS,— 
In an action for libel, in publishing that the plain. 
tiff had extorted money from G. under dishonorable 
circumstances, the defendant pleaded that the same 
was true. In support of the plea, and for the purpose 
of reducing the damages, the defendant tendered (1) 
evidence of the plaintiff's general bad character; (2) 
evidence of rumors that the plaintiff had done what 
was charged in the libel, and that those rumors were 
in general circulation before the publication; and (3) 
evidence of particular acts of misconduct on the part 
of the plaintiff tending to show his character and dis- 
position. Held, that the evidence of the rumors, and 
of the particular acts of misconduct, was not admis. 
sible. But held, that evidence of general bad character 
was admissible as being material in mitigation of 
damages; such evidence however will not be ad- 
mitted unless a statement of the material facts relied 
on is set out in the statement of defense. Q. B. Div., 
March 20, 1882. Scolt v.Sampson. Opinions by Mathew 
and Cave, JJ., 46 L. T. Rep. N. 8S. 412. 


LIMITATIONS — FRAUD.— In an action for fraudulent 
representation, a reply to the defense of the Statute of 
Limitations,stating that plaintiff did not discover, and 
could not by reasonable diligence have discovered, 
defendant’s fraud until within six years before action, 
and that defendant actively and deliberately con- 
cealed the fraud until six years before action, is good. 
Judgment of Field, J. affirmed by Lord Coleridge, C. 
J. and Brett, L. J. (Holker, L. J. dissenting). Au- 
thorities referred to: Hunter v. Gibbons, 1 H. & N, 
459; Imperial Gas, etc., Co. v. London Gas, ete., Co., 
10 Ex. 39; Booth y. Earl of Warrington, 4 Bro. P. C. 
163; South Sea Co. v. Wymondsell, 3 P. Wms. 143; 
Bond v. Hopkins, i Sch. & Lef. 428; Hovenden y. 
Lord Annesley, 2 id. 629, Ct. of App., March 16, 1882. 
Gibbs v. Guild, 46 L. T. Rep. N.S. 248. 


—— 


INSURANCE LAW. 


ATTACHMENT— INSURANCE DEPARTMENT FUNDS 
NOT LIABLE TO.— A public officer, charged with a trust 
created by a public statute in respect to funds in his 
possession, cannot be made liable in respect to them by 
an attachment in favor of a person not claiming under 
the trust. Under the requirements of a statute of 
the State of New York, defendant, a Virginia corpo- 
ration, had deposited certain bonds with the superin- 
tendent of insurance, to be held to pay liabilities upon 
insurance policies made in favorof citizens of New 
York, which said bonds were to be returned to defend- 
ant by said superintendent upon satisfactory evidence 
that all such liabilities had been satisfied or termi- 
nated. Plaintiff, a Rhode Island corporation, brought 
suit on a policy of insurance issued to it by defendant, 
and levied an attachment upon the bonds in the hands 
of the superintendent. Held, upon a motion to vacate 
such attachment, that the bonds were not subject to 
such levy, they being held by a public officer by 
authority of law under a specified trust, in which 
plaintiff's claim was not included. See Brooks v. Cook, 
8 Mass. 247; Colby v. Coates, 6 Cush. 558; Columbian 
Book Co. v. DeGolyer, 115 Mass. 67; Harris v. Dennie, 
3 Pet. 292; Buchanan v. Alexander, 4 How. 20; Rollo 
v. Andes Ins. Co., 23 Gratt. 509, a case like the one at 
bar. U. S. Cire. Ct., 8. D. New York, March 13, 1882. 
Providence & Stonington Steamship Co. v. Virginia 
Fire & Marine Insurance Co. Opinion by Blatchford, 
C, J. (11 Fed. Rep. 284.) 

FIRE POLICY — CONDITION AS TO OTHER INSURANCE. 
—A fire policy provided that if the insured shall have, 
or shall hereafter make, any other insurance on the 





THE ALBANY LAW JOURNAL. 


179 








property insured, or any part thereof, without the 
consent of the company written upou the policy, in 
such case the policy should be void. There was at 
the time of the issuance of the policy, insurance upon 
the property in another company to the amount of 
$700. The agent who issued the policy was also agent 
of the other company and knew of the $700 insurance. 
He wrote upon the policy: ‘*Seven hundred dollars 
additional insurance permitted.”” Held to refer to 
the existing insurance of that amount and not to au- 
thorize subsequent insurance to the amount of $700. 
It has been held that the words ‘other insurance,” 
when used in a permit indorsed upon a policy, mean 
prior as well as subsequent insurance. Kimball v. 
Howard Ins. Co., 8 Gray, 33; Blake v. Exchange Ins. 
Co., 12 Gray, 265; Benedict v. Ocean Ins. Co., 31 N. 
Y. 389. See also as to the words ‘additional insur- 
auce,”’’ Hygum v. Aétua Ins. Co., 11 Jowa, 20; Simpson 
y. Penn. Fire Ins. Co.,38 Penn. St. 250; May, Ins., § 
865. Iowa Sup. Ct. April 5, 1882. Behrens v. Ger- 
mania Insurance Co. Opinion by Adams, J. 

REMOVAL OF CAUSE—BY FOREIGN INSURANCE 
cOMPANY.— A foreign insurance company doing busi- 
ness in this State (New Hampshire), and accepting 
service of process in conformity to the laws of the 
State, is not thereby deprived of the right of removal 
to the Federal courts of an action commenced against 
it in the State court by a citizen of this State. Itis a 
general principle, that the right to remove causes into 
the Federal court, where the terms upon which the 
right is given by the acts of Congress iu that behalf 
are complied with, cannot be defeated by State legis- 
lation. ‘ Therefore a State statute, which allows an 
insurance company to do business in the State only on 
condition that it will agree not to remove suits against 
it to the Federal courts, is unconstitutional, and such 
an agreement, though entered into by the company, is 
void.” Dillon Remov. Caus. §. 12; Railway Co. v. 
Whitton’s Adm’r, 13 Wall. 270; Insurance Co. v. 
Morse, 20 Wall. 445; Hobbs v. Manhattan Ins. Co., 
56 Me. 417; Baltimore & Ohio R. Co. v. Cary, 28 Ohio 
St. 208. See also ex parte Schollenberger, 96 U. S. 369, 
New Hampshire Sup. Ct. Quimby v. Penn Insurance 
Co. Opinion by Clark, J. (58 N. H. 495). 

—— >. 


STATE BAR ASSOCIATION. 


The committee on admissions will meet at the Dela- 
van House in Albany on the evening of Monday, Sept. 
18th, 1882, at 8 o’clock, at which all the members of the 
committee are invited to attend. 

P. 8S. DANFoRTH, Chairman. 

F. Fisu, Secretary. 

FULTONVILLE, Aug. 21, 1882. 
—~—___~> —_--———_ 


CORRESPONDENCE. 


Payne A MAN TO Do His DuTy 


Editor of the Albany Law Journal: 

The recent case of ‘‘ Plunger”? Walton of New York 
city, who was found to have paid money to ahorse 
jockey to win a race, raises anew the question raised 
long ago by Lord Bacon, who admitting that he was 
bribed, endeavored to relieve himself from any odium 
by stating that he was bribed todohis duty. Mr. 
Walton is undoubtedly in a better position than Lord 
Bacon, since the former paid and the latter received 
the bribe. The receiver of a bribe to do what he 
already is bound legally to do, admits at once that he 
isready to act wrongly, but he will only be certain to 
act rightly if he receives additional reward. He says 
iu Other words, “I may not do my duty; perhaps I 
prefer not to do it; what will you give toinsure my 
acting rightly ?’”’ 





The cases of pure contract law hold generally that if 
A. refuses to perform his contract with B., and C., who 
may be interested in A.’s performing such contract 
promises to pay A. a pecuniary reward in addition to 
the consideration offered by B., if A. will complete the 
contract, such further promise is made on good con- 
sideration. A. may recover B.’s consideration and 
also that of C. The case of Scotson v. Pegg, 6 H. & N. 
298, holds, Wilde, B.: ‘‘I am also of the opinion that 
the plaintiffs are entitled to judgment. The plaintiffs 
say that in consideration that they would deliver to 
the defendant a cargo of coals from their ship, the 
defendant promised to discharge the cargo ina certain 
way. The defendant, in answer says: ‘You made a 
previous contract with other persons that they should 
discharge the cargo in the same way, and therefore 
there is no consideration for my promise.’ But why 
is there no consideration? It is said because the 
plaintiffs in delivering coals are only performing what 
they are already bound todo. But to say that there 
is no consideration is to say that it is not possible for 
one man to have an interest in the performance of a 
contract made by another. But if a person chooses to 
promise to pay a sum of money in order to induce 
another to perform that which he has already contrac- 
ted with a third person to do, I confess 1 cannot see 
why such a promise should not be binding. * * * I 
accede to the proposition that if a person contracts 
with another to do a certain thing he cannot make the 
performance of it a consideration for a new promise to 
the same individnal.’’* 

“Plunger ’’ Walton and Lord Bacon’s cases are not 
wholly sounding in contract, but what law isin con- 
flict with their reasoning? Both the Lord and the 
jockey held public positions. They owed a duty to 
the public, the one in the administration of justice be- 
tween man and man, and the other, we may say, be- 
tween horse and horse! The jockey was not simply 
bound by contract with his employer, but by his public 
office as well. Here lies the viciousness of the bribe. 
It is necessarily a persuasive force acting upon the 
jockey, affecting -his judgment and intentions, and 
therefore contrary to public policy. It matters not 
that it was a force in the line of rightconduct. Public 
policy forbids such bribes. What a condition our Su- 
preme Bench would be in, if they followed Lord Ba- 
con’s specious plea, and openly received money simply 
to be just! 

If Mr. “Plunger”? Walton, the jockey and the 
jockey’s master, were the only persons present and in- 
terested, and the race had been against time, then in- 
deed there may not have been any thing unjust in the 
payment of an additional sum to the jockey, for the 
duty would have been to a sole third person, and the 
argument based on public policy does not apply. (See 
Pollock on Contracts, pp., 62-3-4.) Itis not likely that 
any court would construe the statute (§ 57, p. 1973, vol. 3, 
Bank’s, 7th ed.), which reads, ‘t every person who sball 
contribute * * anymoney * * tobegiventothe * 
* rider of any animal * * shall forfeit twenty-five 
dollars,” to apply to Mr. Walton’s case. For ought we 
can see he is statutorily guiltless. But query, can the 
jockey sue and recover if the ‘‘ Plunger” perchance 
has not paid the sum promised in full? Lex. 


NEW BOOKS AND NEW EDITIONS. 


CoLBy’s New York RAILROAD Laws. 


The Statute Railroad Laws of the State of New York, codi- 
fied and arranged under appropriate titles, with notes 
of judicial decisions; together with an -appendix of 
forms, and a table of existing railroad corporations 
and local enactments affecting the same. By John H. 


*See Cooke v. Murphy, 70 Ill. 96, and Stewarty. Keteltas, 36 
N. Y. 388, holding a contrary view to this last proposition. 
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Colby, Counsellor at Law, Albany, N. Y.; Weare C. 
Little & Co., 1882. Pp. xxvi and 718. 
rape volume contains a compilation of the entire 
statutory law of New York, relating to railroads 
or incidental to their operation. It embraces the en- 
actments regulating the formations of railroad cor- 
porations, their powers and liabilities, the powers, 
duties and liabilities of officers, the rights and liabilities 
of stockholders, the building of railroads, and various 
other matters, such as liens of laborers, sale of tickets, 
transportation of passengers, mortgages, municipal 
aid, proceedings against railroad corporations, taxa- 
tion or railroads, etc. All decisions of the courts of 
the State bearing upon these statutes, or upon the law 
affecting railroads not in statutory form, are referred 
to, making the work a complete manual of the law of 
the State upon the subject of railroads and their opera- 
tion. A somewhat thorough examination of the 
volume satisfies us that the work of the compiler has 
been done witb care and judgment. As on other 
topics, the statute law in respect to the matters in- 
cluded here is widely scattered, and even if avoidable 
is inconvenient for reference to those interested, while 
the judicial decisions appertaining thereto cannot 
without much labor be ascertained. Mr. Colby has 
done a work here that we are confident will be appre- 
ciated by all who have dealings with railroads, or who 
are connected with their management, or entitled to 
share in their profits of their business. We know of 
no other work covering the same ground, and this 
one is so well done that it is probable no other will 
appear that undertakes to do so. 
The appendix to the volume includes the statute 
laws of 1882. The index is fairly done and the book 
reasonably well printed and bound. 


36th AMERICAN DECISIONS. 


We do not deem it necessary to speak of each suc- 
ceeding volume of this excellent series. There is no 
perceptible falling-off in quality in any point of view. 
The present volume contains 196 cases from 26 volumes, 
namely: 1 Iredell, 10 Ohio, 9,10 Watts, 6 Wharton, 1 
Rhode Island, 1 McMullen (Law), 1 McMullen (Equity), 
2 Humphrey, 12 Vermont, 11 Leigh, 2,3 Alabama, 3 
Arkansas, 14 Connecticut, 3 Scammon, 5, 6 Blackford, 
1, 2 B. Monroe, 17, 18, 19 Louisiana, 1 Robinson, 18, 19 
Maine, coming down to 1840 and 1841. The volume 
also has very exhaustive notes on disabilities under 
the statute of limitations; notice to agent of corpora- 
tion, when imputed to principal; employer's liability 
to servant for injury by negligence of co-servant; 
unexecuted will, how far valid; insanity as a defense 
for crime; opinions as ground of challenge of jurors; 
proof of marriage in criminal cases. Here are some 
half-dozen monographs on as many subjects of every- 
day frequency and interest, any one of which is worth 
the price of the volume to a practitioner who is seek- 
ing for light on the particular point. There are un- 
mistakable evidences of great intelligence and indus- 
try in the conduct of this work. 


—_———_>___— 


NOTES. 

PROPOS of Gaines v. State, 25 Alb. Law Jour. 423, 
our scrap-book shows us that a few years ago at 

the petty sessions in Bridgend, Glamorganshire, the 
Rev. R. Pritchard, vicar of Leandyfodwg, was charged 
by a farmer, one Thomas Davis, of Ystradyfodwy, for 
that he the defendant did on the tenth day of Feb- 
ruary, profanely curse one, curse to-wit: ‘‘ You are a 





——liar,’’ fives times repeated, and another curse ia 
these words, ‘‘ You are a—— coward,” five times re. 
peated, he then beinga gentleman. The bench con. 
sidered the charge sustained by the evidence produced, 
and fined the vicar 5 shillings for every curse and costs, 
This was done under the authority of 19 Geo. 2, c. 21, 
Old Jacobs in his interesting dictionary says of swear. 
ing: “*There are several good laws and statutes for 
punishing this crime. The 21 Jac. 1, c. 20 enacts: That 
if any person shall profanely swear or curse in the 
presence of a justice of the peace, or the same shall be 
proved before a justice, he shall forfeit one shilling for 
every offense to the use of the poor to be levied by dis- 
tress; and for want of a distress the offender to be set 
in the stocks, etc. By the stat. 19 Geo. 2, c.21. If any 
person shall profanely curse or swear, aud be convicted 
by the oath of any one witness before any justice of 
peace, etc., he shall forfeit as follows, viz.: Every day 
laborer, common soldier, common sailor and common 
seaman, 1 shilling; every other person under the degree 
of agen(:eman, 2 shilling; every person of or above the 
degree of a gentleman, 5 shillings; a second offense 
double and every other offense treble.’ This act was 
to be read in all churches four times a year undera 
penalty of £5. 

The Kentucky Law Journal for July, contains the 
following leading articles: The Federal Judiciary, 
eighty years ago, by C. E. Merrill; Woman under 
Kentucky law. by Laura Clay (daughter of Cassius 
M. Clay); the doctrine of Implied Malice, by C. B. 
Seymour, and Rufus Choate, by Willoughby Rodman. 
The best monograph on Irregular Indorsers that we 
have seen isin the Central Law Journal of August 4, 
by Joseph A. Joyce.——It seems to us that vice-chan- 
cellor Bacon of England, is getting reversed a great 
deal of late. ——The Washington Law Reporter is pub- 
lishing aseries of good articles on Criminal Conspira- 
cies and Combinations.—The Virginia Law} Journal 
for August contains an exhaustive article by William 
Archer Cooke,on Dicey’s Law of Domicil,and the prin- 
ciples of American law on that subject. We think the 
writer errs in saying that Van Voorhis v. Brintnall, 86 
N. Y. 18, isin conflict with People v. Baker, 76 N. Y. 
78; S. C. 32 Am. Rep. 274. The latter decided that a 
divorce granted in Ohio, without notice to or appear- 
ance by the defendant, a resident of New York, is of 
no effect in New York. The former decided that a 
marriage in New Jersey, by a resident of New York, 
divorced and forbidden by a decree of New York to 
marry again during the life of his former wife is valid 
in New York, although the party went to New Jersey 
to evade the decree. Wesee nothing inconsistent in 
these rulings.——The Kentucky Law Journal for 
August contains five papers and addresses read or de- 
livered before the Kentucky Bar Association.—wScar- 
lett, in a breach of promise case (Foote v. Green) was 
for the defendant, who was supposed to have been ca- 
joled into the engagement by the plaintiffs mother, 
afterward the Countess of Harrington. The mother as 
a witness completely baffled Scarlett, who, on behalf of 
the defendant, cross-examined her; but by one of his 
happiest strokes of advocacy he turned his failure into 
a success. * You saw, gentlemen of the jury, that I was 
buta child in her hands. What must my client have 
been ?”’——-Lord Wellesley’s aide-de-camp, Keppel, 
wrote a book of travels and called it his Personal Nar- 
rative. Lord Wellesley was quizzing it, and said to 
Lord Plunket: “‘ Personal narrative—what is a perso- 
nal narrative, Lord Plunket? What should you saya 
personal narrative meant?” Plunket answered, “ My 
Lord, you know we lawyers always understand per- 
sonal as contradistinguished from real.”’— James’ 
“ Curiosities of Law and Lawyers.” 
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CURRENT TOPICS. 


JE have read with a good deal of interest Attor- 

\\ ney-General Russell’s argument before the 

United States Supreme Court, in State of New York 

v. State of Louisiana, on the question, may one State 

implead another in that court to recover upon a re- 

pudiated obligation of the defendant, assigned to 

the plaintiff by its citizen? That a citizen of one 

State might sue another State was settled in Chis- 

holm vy. Georgia, but a subsequent constitutional 
amendment prohibited this. The question now is, 
can the prohibited object be accomplished by assign- 
ment of the citizen’s cause of action to the State 
and suit by the State? The attorney-general’s argu- 
ment is a model of compactness and brevity. He 
sums up substantially in the following conclusions: 
‘61. The intent of the Constitution, in the term 
‘controversies,’ was not limited to those subjects 
which had in the world’s jurisprudence in any sense 
become juridical as applied to those States, because 
the forum of contentions between the States was 
not juridical, but conventional or warlike. 2. What 
should be the subject of State controversies was in- 
definite, and therefore the term used was purposely 
expansive to substitute a peaceful for a bloody rem- 
edy. 3, Were the construction more limited, the 
result here would be the same, for the right of re- 
prisal against a State for the payment of its obliga- 
tions was fully recognized by the civilized nations 
of the earth. 4. The judges of this court of 1793, 
including one of the authors of the Federalist, knew 
the unexpressed thoughts, motives and assumptions 
of the people of the Union better than we; constru- 
ing the Constitution in such a light, and witnesses of 
its birth, they solemnly pronounced its purpose to be 
the allowance of peaceful process to compel a State 
to pay her money debts and redeem her honor. The 
opposing counsel recognize that they must ask the 
complete overthrow of this precedent. 5. When 
one of the States of this Union, jealous of her own 
honor, for the redemption of her own promises to 
creditors accumulates a sinking fund of the solemn 
covenants of a sister State, the constitutional right 
of controversy with that other State gives her the 
right of any suitor in a controversy to implead her 
debtor in the forum provided. 6. A right to a 
standing in this court depends upon a party’s occu- 
pying the position named in the Constitution, irre- 
spective of motive.” He adds the following logi- 
cal sequences of the decisions of the Supreme Court 
of the United States, aside from the case of Chis- 
holm v. Georgia: ‘1, The constitutional clause ap- 
plies or not as the State is or is not a party to the 
record. 2. Though under cover of the form of ac- 
tion the State is in fact attacked, her immunity does 
not exist. 38. Process lies to compel her governor 
to act or not to act; her treasurer to pay out her 
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funds; and therefore, reasoning from precedents of 


directions to city and county officers, to require her 
officials to levy taxes to pay debts. 4. Where her 
contracts are involved, her immunity from direct 
suit is simply a name; she may be substantially 
sued even by citizens, and therefore when that tech- 
nical immunity is, by the plain words of the Con- 
stitution, inapplicable, where a State produces the 
obligation and complies with every requirement of 
inter-State delicacy and fastidiousness, direction 
may properly be substituted for indirection. 5. 
That the courts of the United States do not hesi- 
tate to deal with the contract obligations of the 
States, and sect aside laws hostile to their efficacy 
and force, in the same manner whether private suit- 
ors or the States themselves are affected. 6. Every 
decision has been favorable to a beneficial interpre- 
tation to provide a remedy for the enforcement of a 
right where otherwise none would exist.” 


The latest social tragedy of any moment is the 
Garland-Addison-Hatchett affair, in Virginia, a sort 
of triangular or tri-partite complication. Miss 
Hatchett was young, silly, and accused of being lit- 
erary —none of your hack writers (in spite of her 
name) but a fervid genius who illuminated the local 
newspaper. She had two admirers, Garland and 
Addison, who were naturally jealous of each other, 
but had never met. The girl set them by the ears, 
because somebody told her that Garland said she 
flirted, and they appointed a meeting to get ac- 
quainted with one another; not a duel, because that 
is unlawful, even in Virginia, but a sort of shoot-as- 
you-please arrrangement. (It would have been 
more sensible in the young men to have buried the 
Hatchett.) Addison seems to have been the ag- 
gressor, if not the challenger. The result was that 
Addison was killed and Garland was wounded. In 
his last moments, we believe, Addison acquitted Gar- 
land of blame. At all events, the fight was “ fair,” 
as such things go. The ‘‘ Spectator” summoned his 
step-son to his death-bed, to ‘‘see how a Christian 
could die.” This Addison might well have called 
on the world to witness how a fool dies. Now Gar- 
land has been on trial for his life, and the sharp 
Miss Hatchett has run away to chew the gum of 
sweet and bitter fancies among the pines of North 
Carolina— her feelings are such. It is of course a 
case for ‘‘flowers.” Miss Hatchett sends flowers 
and regrets to the Addison family. Other women 
send flowers and congratulations to Garland. We 
have rather more sympathy with Garland than we 
know how to account for. We are glad it was the 
other man who got killed. Garland seems to have 
been a fool, too, but rather put upon; still as he 
was breaking the known laws of God and the al- 
leged laws of Virginia, he ought to have had a few 
years in the penitentiary for study and reflection, 
and his supply of flowers should have been cut off. 
But having been triumphantly acquitted, he is in a 
fair way of becoming a spoiled hero. Addison 
is out of the way; that is all right. As for 
the quasi-hysterical, ultra-poetical, vapidly-gushing 
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Miss Hatchett, let her dull the edge of her ‘sor- 
row” in an idiot asylum, and let her be restrained 
from receiving flowers, writing poetry, and particu- 
larly from lecturing. We would strenuously insist 
on ‘‘ no flowers, please,” in every such case. But we 
prophesy that this ‘‘ new-born Helen in a gingham 
gown” will soon emit a volume of verses, entitled 
‘*Sighings from the Pines,” or ‘‘Chippings from 
the Forest,” or something of that sort, which will 
be fervently admired by the southern people. She 
has a great capital to start on in the way of a Sor- 
row, of her own manufacture, and she can make 
any number of sorry verses out of it. We suppose 
these chivalric tournaments are still to be the fash- 
ion in the State of Virginia. The only blame at- 
tached to this affair by the Richmond press seems 
to be that it was not strictly conducted according 
to the ‘‘ Code.” 


We commend to our readers the biographical 
sketch of Pettigru, in another column, extracted 
from Mr. Lawson’s annual address before the Ameri- 
can Bar Association at their late meeting. We 
shall follow this with his sketch of Legaré. These 
are very felicitous sketches, and give a comprehen- 
sive view of two men of genius, little known at the 
north, but who being known must be admired. 


Our excellent neighbor, the Western Jurist, ob- 
serves: ‘‘In response to Mr. High’s question, in 


the June number of the American Law Review, 
‘What shall be done with the Reports?’ our es- 
teemed contempory, the Anpany Law JourNat, 


answers: ‘Simplify them, condense them, and 
make them funny.’ Now our experience among 
the opinions of many of our courts in these latter 
days has been that they are altogether too simple, 
so condensed that the writers find no room for their 
reasons for some very singular rulings, and so funny 
because of their ludicrous statements for law as to 
become serious. While we agree that the judge 
ought not to use his office as an opportunity for dis- 
play of literary attainments, and undue prolixity 
should be avoided, we are equally opposed to what 
may properly be called the ‘snap’ opinions of many 
of our, principally western, judges of the present 
day.” Our remark was mentally directed more 
toward reports than opinions, We meant to suggest 
to omit the customary padding, and many unim- 
portant cases. We have not observed that the judi- 
cial opinions of the west err in being too succinct. 
We had thought that on the whole the error was in 
the other direction. Our contemporary makes the 
striking observation that ‘‘it is now not an uncom- 
mon thing to find two decisions of the same court 
within a year of each other directly in conflict, the 
former decision being entirely ignored in the latter.” 
Our remedy for this of course may be anticipated — 
a Code; not that it would be complete, but that it 
would certainly be remedial to a very great extent. 
Mr. High’s article has excited remark in England, 
and the London Law Times, speaking of our con- 
tribution of 2,944 volumes to the total number of 
5,282, says: ‘‘It may be that this does not repre- 





sent to American lawyers, who are accustomed and 
skilled to distinguish and appreciate the relative 
merits of the different State reports, so overwhelm. 
ing an amount of learning as it does to us; but 
however the matter is looked at, the total mass is 
still enormous.” The ‘‘amount of learning,” we 
fear, is not so great as the amount of padding by 
the reporters, and quotation, reiteration and prolix 
argument by the judges. Still, the English reports 
of this century are very little if any better than our 
own, so far as the reporting goes. Our reporters are 
at least never guilty of introducing every remark of 
the judges on the argument, which remarks seldom 
tend to edification, and are merely the ‘‘ staggerings 
of the mind” of the judges, to borrow a phrase of 
President Garfield. 


It is probable that the New York State Bar Asso- 
ciation this year will follow its own example of 1879 
and have its sessions continue during two days— 
the 19th and 20th of September. The committee 
of arrangements have made earnest efforts to give 
great and enduring interest to this meeting; and it 
will be impossible to do justice to the invited guests 
and to the subjects which are to come before the 
association for its action, and have the association’s 
dinner or reception, all in one day. The August 
meeting at Saratoga of the American Bar Associa- 
tion, whose membership is not as large as that of 
our State association, occupied four days. The 
meeting of the State Medical Society at Albany al- 
ways takes up several days. It is better, both for 
the profession at large and for the association as an 
organization, that it should take time enough to 
do its work well. United States Attorney-General 
Brewster, the official head of the bar of the whole 
country, is a very accomplished gentleman, and an 
eloquent speaker. The lawyers throughout the 
State ought to come to Albany and greet him in 
numbers and with hearty courtesy commensurate 
with the deference that he pays to them in advance, 
in making a long journey, and suspending the dis- 
charge of his onerous official duties, in order to ap- 
pear among them. 


NOTES OF CASES. 


T has been judicially determined that it is not 
immoral for a man to have his shirt washed, at 

his own volition, even in California. This was in 
the habeas corpus case of Quong Woo. The board of 
supervisors of San Francisco passed an ordinance 
prohibiting the establishing, maintaining or carry- 
ing on of any laundry, within certain specified limits 
in that city, except on the recommendation of twelve 
citizens and tax payers in the block. Mr. Justice 
Field and Judge Sawyer, in the United States Cir- 
cuit Court, have held that ordinance void. Of 
course it was aimed at the heathen Chinee. The 
court point out that if such an ordinance is valid, 
it is competent to require the assent of any greater 
number, even the unanimous assent, of the citizens, 
and to relegate the assent to any particular race, as 
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the Germans or the Irish. The court continue: 
“They have the power, by the act of April 25, 1863, 
‘to prohibit, and suppress, or exclude from certain 
limits, or to regulate, all occupations, houses, places, 
pastimes, amusements, exhibitions, and practices, 
which are against good morals, contrary to public 
order and decency, or dangerous to the public 
safety.’ But the business of a laundry —that is 
the washing of clothing and cloths of various kinds, 
and ironing or pressing them to a condition to be 
used —is not of itself against good morals, or con- 
trary to public order or decency. It is not offensive 
to the senses, or disturbing to the neighborhood 
where conducted, nor is it dangerous to the public 
safety or health. It would be absurd to affirm that 
it is. If it be conducted in a manner that is offen- 
sive or dangerous, the supervisors may direct the 
manner to be changed, and prescribe regulations for 
its prosecution. If the building, in which it is car- 
ried on, is by its structure, form or material unsafe, 
the supervisors may by proper proceedings have it 
altered or removed. This power the supervisors 
possess with reference to all avocations and the 
buildings in which they are prosecuted. All busi- 
ness must be so conducted as not to endanger the 
public safety and health. Here we are concerned 
only with the business of a laundry by itself; the 
manner, or the buildings in which it is conducted 
are not before us. The ordinance applies as well to 
a laundry in a fire-proof building, as to one in a 
wooden shanty. In the business of a laundry by 
itself, there is nothing objectionable that may not 
be urged against all occupations in the city and 
county. If therefore the supervisors can make its 
prosecution depend upon the approval of others in 
its neighborhood, they may require a similar ap- 
proval for the prosecution of other business equally 
inoffensive. They may require members of the bar 
to close their offices against professional business 
unless they can secure the recommendation in their 
behalf of such parties in the block where the offices 
are, as may be designated. So, too, with bankers, 
merchants, traders, mechanics, journalists, publish- 
ers, printers — indeed, with all brainworkers and 
handworkers —the pursuit of their avocations in 
particular localities may be made to depend not 
upon their wishes, their means, the position of their 
property, the facilities afforded for their business, 
but upon the favor or caprice of others, whose ac- 
tions they cannot control by any legal proceedings. 
A party might net even be able to obtain a license 
to carry on business on his own land, provided he 
should possess an entire block, and it should not be 
occupied by others who could give the recommenda- 
tion exacted. Such a restriction upon the freedom 
of pursuit of a lawful occupation is not authorized 
by any power vested in the board of supervisors; 
and it may be doubted whether it could be author- 
ized by any legislative body under our form of gov- 
ernment.” A Chinese laundry in a basement may 
be so conducted as to become a nuisance to a root- 
beer man in the next story. Warwick v. Ah See, 10 





Phila. 160. This was where the heat from China 
caused the beer man’s fountain to burst. 


In connection with our article on Duty of Rail- 
road Company to Trespassers on its Track, 25 Alb. 
Law Jour, 304, should be read Mason v. Missouri 
Pacific Ry. Co., 27 Kans, 88. The plaintiff's wife 
was injured bya car of the defendant while she 
was essaying to walk over a trestlework or bridge 
crossing a creek in a city. The bridge was built 
exclusively for the railroad, and had no railings nor 
foot-planks, and was thirty feet above the water; 
and although at the point in question the track ran 
through lands platted for a public street, yet the 
street had not been graded nor improved, and the 
track was considerably elevated above the surface 
of the adjoining land. The court held that the ex- 
clusion of evidence to show a custom of foot pas- 
sengers to cross the bridge was not error, observing: 
‘* Tt cannot be well said that such trestlework and 
bridge, as constructed, were either in law or in facet 
a public street. As there was no attempt to show 
that either the injured party or any other person 
was invited by the company to cross or travel upon 
the structure over the creek, or that the injured 
party was upon the structure with the consent of 
the company, the fact that other parties had crossed 
upon it did not make it less dangerous or less negli- 
gent for the wife of the plaintiff to attempt to do 
so, This is not a case where the legal right of the 
railway company and that of the public to use such 
trestlework are about equal. The embankment and 
trestlework are so much elevated above the street, 
and are so erected for the purpose of operating 
thereon cars and engines only, as to apparently for- 
bid foot passengers crossing the creek at this place; 
therefore we do not think that the railway company 
was bound to operate its cars with reference to foot- 
men undertaking the peril of attempting to step 
from tie to tie in crossing the long span over the 
stream, especially in view of the frequent running 
of the cars on the track of such trestlework. Coun- 
sel for plaintiff contends that as the bridge lay 
wholly within two of the streets of the city of 
Wyandotte, called Front street and Wa-Was street, 
which cross each other at the point where the bridge 
crosses the creek, and as a street belongs to the 
public from the center of the earth to the heavens 
above, persons had the right to climb up the em- 
bankment, and to use the trestlework as a public 
street of the city. Not so. The embankment and 
trestlework were the property of the railway com- 
pany. They were used for the purposes of the 
company in operating its cars and trains, and so 
built and constructed as to render any travel thereon 
perilous, even without the operation of cars upon 
the track. * * * The railway company was in 
full occupation of it, and the public had no right 
to cross over such a dangerous structure, and know- 
ing it to be unsafe for travel, to claim exemption 
from all negligence on their part, and charge the 
railway company with the fruits of their own im- 
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prudence.” On the point of trespass the court said: 
‘¢Whenever a party infringes upon the rights of 
others, this negligence, or this wrong-doing, as the 
case may be, absolves others from using ordinary 
care and diligence toward such party. In brief, 
they are under no legal or moral obligation to be 
cautious and circumspect toward one who infringes 
upon their rights. U. P. Ry. Co. v. Rollins, 5 Kans. 
167. A railway company has the exclusive right to 
occupy, use and enjoy its railway tracks, bridges 
and trestlework, and such exclusive right is abso- 
lutely necessary to enable such a company to prop- 
erly perform its duties, and any person going upon, 
or using or occupying the track or bridge of a rail- 
way company without the consent of the company, 
is held in law to be there wrongfully, and therefore 
to be a trespasser. * * * Therefore the instruc- 
tion that the railway company was liable only for 
such negligence so gross as to amount to wanton- 
ness, was a correct declaration of the law to the 


jury.” 


In Kneedler v. Borough of Norristown, Pennsyl- 
vania Supreme Court, April, 1882, it was held that 
an ordinance of the defendant, prohibiting the erec- 
tion of wooden buildings within certain limits, is 
oppressive and unreasonable. The court observed: 
‘‘The case stated does not inform us as to the ex- 
tent of the population of the borough of Norris- 
town, nor does it mention any special circumstances 
as affecting the question of expediency, convenience, 





advantage, or necessity in the enactment of the or- 


dinance under consideration. We do not know 
whether the houses are erected compactly or sepa- 
rately, nor whether building materials of wood, or 
of brick, or stone, are most accessible to the inhab- 
itants. In these circumstances we must decide the 
question upon general principles only applicable to 
all the boroughs of the Commonwealth. It is well 
known that in many parts of the State there are 
towns and boroughs in which nearly all classes of 
buildings are constructed of wood. The chief 
cause of this is, of course, the greater abundance 
and consequent greater cheapness of that material 
in those localities. Brick and stone are more ex- 
pensive, and hence less accessible to persons of 
moderate circumstances than lumber, even where 
all are to be had in the same market. It must be 
conceded that in all boroughs, where this condition 
of things prevails, an ordinance which prohibits the 
erection of wooden buildings would not only be 
unreasonable but grossly oppressive and unjust. 
We believe this would be true in a large majority 
of the boroughs throughout the entire Common- 
wealth. In some such an ordinance would doubt- 
less put a stop at once to the erection of any build- 
ings, and if the forfeiture clause were valid, it 
would result, if enforced, in the destruction of the 
houses of thousands of our citizens. It is almost 
needless to say that such an ordinance could not be 
enforced in many parts of the State without scenes 
of violence and bloodshed. There are many coun- 
ties in the interior of the State in which lumber is 





at a ruinous cost, and it could not be tolerated that 
the people of the boroughs in such localities should 
be absolutely prohibited by the vote of a transient 
majority of their councils from using such material 
in the construction of their dwellings, their shops, 
stores, factories, and outbuildings. It would be a 
grievance too intolerable to be borne. * * * It 
must of course be conceded that an ordinance pro- 
hibiting the erection of wooden buildings might be 
entirely reasonable and not oppressive in a large and 
densely populated city, where the danger to life and 
property from fire is greatly enhanced by the pres- 
ence of such structures. But this consideration is 
inapplicable in small towns, and therefore in them 
the rule would be different.” See Mayor and Coun- 
cil of Monroe v. Hoffman, 29 La. Ann. 651; 21 Alb, 
Law Jour. 225; King v. Davenport, 98 Ill. 305; §. 
C., 38 Am. Rep. 89. 


NEGLIGENTLY SIGNING NEGOTIABLE 


NOTE. 


N Mackey v. Peterson, Minnesota Supreme Court, 
July 17, 1882, 13 N. W. Rep. 132, the defend- 
ant signed a negotiable promissory note, supposing 
it to be a receipt fora plow. The payee’s agent, a 
stranger, who presented it to him, told him it wasa 
receipt, and at his request assumed to read it to him, 
and read it as such receipt merely. There was no 
one else within half a mile who could read English. 
Relying on the representation and reading he signed 
and delivered the paper. Held, that he was liable 
to a bona fide transferee. The court said: ‘‘ Where 
a party, through neglect of precautions within his 
power, affixes his name to that kind of paper with- 
out knowing its character, the consequent loss 
ought not to be shifted from him to a bona Jide pur- 
chaser of the paper. Tested by this rule, the facts 
which defendant offered to prove would have been 
no defense. He signed the paper voluntarily. He 
was under no controlling necessity to sign without 
taking such time as might be needed to inform him- 
self of its character. If he could not read it him- 
self, there was no reason, except perhaps his own 
convenience or haste, why he should not postpone 
signing until he could have it read by some person 
upon whom he had a right to rely. Instead of do- 
ing that, he chose to rely upon an entire stranger, 
and that stranger the party opposed to him in inter- 
est, and the only person under any temptation to 
deceive him as to the character of the paper he was 
asked to sign. One who without any necessity so 
misplaces his confidence ought not to be heard to 
claim that the paper he is in consequence misled to 
sign should be taken out of the rule protecting 
commercial paper.” 

This holding is pretty strong, and in the light of 
some cases seems to infringe on the domain of the 
jury in pronouncing what amounts to negligence. 

The question, what amounts to negligence in such 
cases, has not been considered in many reported 
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cases. Of course, if the signer can read, but de- 


nding on the representations, neglects to read, he 
js bound although he signs what he did not intend. 
Putnam v. Sullivan, 4 Mass. 45; Foster v. McKinnon, 
L. R., 4 C. P. 704; Douglas v. Matting, 29 Iowa, 
498; 8. C., 4 Am. Rep. 288; Shirts v. Overjohn, 60 
Mo. 305; Chapman v. Rose, 56 N. Y. 187; 8. C., 15 
Am. Rep. 401; Nebeker v. Cutsinger, 48 Ind, 436. 

But if the signer is unable to read, what diligence 
and care must he exercise to warrant bim in sign- 
ing? He must of course demand to have the paper 
read tohim. ‘If a person who can read will not 
read a deed put before him for execution, or if be- 
ing unable to read will not demand to have it read 
or explained to him, he is guilty of supine negli- 
gence, which I take it is not the subject of protec- 
tion either in equity or in law.” Penn. R. Co. v. 
Shay, 82 Penn. St. 202. To same effect, Fisher v. 
Von Behren, 7 Ind. 19; 8. C., 36 Am. Rep. 162. 
But how far is he to go in his demand to have the 
paper read ? 

If the means are at hand, he must use them. Thus 
in Citizens’ Nat. Bank v. Smith, 55 N. H. 593, the 
defendant was an old man, of limited education and 
poor eyesight, and not in the habit of writing ex- 
cept to sign his name. His daughter, an intelligent 
woman, was present when the note was signed, and 
had an opportunity to read it, but was not called on 
by the defendant to do so, and did not do so. The 
court held the defendant bound by reason of his 
negligence. 


In Taylor v. Atchison, 54 Ili. 196; 8. C., 5 Am. 
Rep. 118, the signer could not read, except with 
great difficulty, and he asked the payee’s agent to 


read it to him, and he misread it. The signer was 
held not liable to a bona jide transferee. The court 
said: ‘If he is unable to read, or does so with 
difficulty, then he may avail himself of the usual 
means of information, by having it read by some 
person present. * * * While this may not be 
the precaution which would have been observed by 
an unusually cautious man, still we think he acted 
as the great mass of men not in or educated to busi- 
ness act in such cases.” 

In Gibbs v. Linabury, 22 Mich. 479; 8. C., 7 Am. 
Rep. 675, the signer read one paper to himself, 
while the other read aloud to him what as he read 
it purported to be a copy, and signed both, retain- 
ing the one he read, which was not a note. Held, 
by the trial court, that he was liable on the other, 
which proved to be a note, in the hands of an inno- 
cent holder, at all hazards. On appeal this was re- 
versed, and the question of negligence was held to 
be forthe jury. (The syllabus in the American Re- 
ports seems to be partly incorrect.) 

In Walker v. Egbert, 29 Wis. 194; 8. C., 9 Am. 
Rep. 548, the defendant offered to prove that he 
was a German, unable to read or write English, and 
that the payee procured his signature by false and 
fraudulent representations of the character of the 
instrument, etc. This proof was rejected, and the 
plaintiff had judgment. eld, error. It will be 
noted that there was no offer to prove that the 








paper was read, or that there was no disinterested 
person present who might have read it to the de- 
fendant. This is directly contrary to Fisher v. Von 
Behren, supra. 

In Griffiths v. Kellogg, 39 Wis. 290; 8S. C., 20 Am. 
Rep. 48, the payee’s agent misread the amount of 
the note to the maker, a woman; she did not read 
it because she was unable to read without her 
glasses, and they were at the house of a neighbor; 
two of her children were present, able to read, but 
she did not ask them. This was submitted to the 
jury; they found for the woman (of course), and 
this was affirmed. The court said the jury were 
‘*better able to judge than we are whether her not 
appealing to her children for assistance was negli- 
gence under the circumstances.” 

In Briggs v. Ewart, 51 Mo. 245; 8. C., 11 Am. 
Rep. 445, the defendant read and signed an order 
for pumps, and then without reading it signed what 
the other party said was a copy, which turned out 
to be a note. The trial court refused to instruct 
that if the defendant signed without fault or negli- 
gence, relying on the fraudulent representations, he 
was not liable to the innocent holder. Held, error. 

In Martin v. Smylee, 55 Mo. 577, the defendant 
signed without reading, and it did not appear that 
he could not read. The court left it to the jury to 
say whether the signature was without fault or neg- 
ligence, and they found for the defendant. Held, 
no error. This doctrine seems to stand alone. See 
Chapman v. Rose, supra. 

In Roach v. Karr, 18 Kans. 529; 8. C., 26 Am. 
Rep. 788, a wife signed a mortgage on the home- 
stead, supposing it to be a note, as her husband told 
her, on her inquiring what it was. She could read 
print but a little, and that only by spelling; she 
could not write nor read writing. She did not re- 
quire the paper to be read to her. Held, that she 
was liable through negligence. 

In Douglas v. Matting, 29 Iowa, 498; 8. C., 4 Am. 
Rep. 238, the facts were substantially like those in 
the principal case, except that it did not appear that 
there was no one present who could read English. 
The defendant was held liable, the court observing: 
‘It is better that defendant and others who so care- 
lessly aftix their names to paper, the character of 
which is unknown to them, should suffer from the 
fraud which their recklessness invites, than that the 
character of commercial paper should be impaired, 
and the business of the country thus interfered with 
and unsettled.” 

In Fayette County Savings Bank v. Steppes, 54 Iowa, 
214, the maker signed a note, being unable to read 
English and relying on the other party’s assurance 
as to the amount. It turned out to be for a larger 
amount than represented. The maker was held lia- 
ble to a bona fide holder. The court observed: 
‘* As to whether the defendant was negligent or not 
in executing the note, under the circumstances dis- 
closed in the evidence, the jury made no finding 
whatever. That it was incumbent upon him to 
show that he was free from negligence, we think, 
there is no doubt. It is not certain indeed that he 
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could be allowed to set up the fraud as against the 
plaintiff, even by showing that he was free from 
negligence.* It should be borne in mind that this 
case differs from a case where a person is induced 
by fraud to sign a negotiable note when he sup- 


posed he was executing an instrument of a different 


character. The defendant in this case intended to 
execute a negotiable note. In Whiting v. Snyder, 2 
Lans. 477, the court say that where a person intends 
to execute a negotiable note, ‘he is bound to know 
that he is furnishing the means whereby third par- 
ties may be deceived, and innocently led to part 
with their property upon the strength of his signa- 
ture, in ignorance of the true state of facts.’ A 
sharp distinction is made between such a case and 
one where the maker supposed that he was execut- 
ing an instrument not a note. A different doctrine 
seems to have been held in Griffiths v. Kellogg, 39 
Wis. 290; 8. C., 20 Am. Rep. 48. The defendant 
relies upon this case. Whether a person who in- 
tends to execute a negotiable note is absolutely pre- 
cluded from setting up fraud as a defense to it, 
against an innocent indorsee for value before ma- 
turity, we do not feel called upon to determine. It 
appears to us certain that he should be precluded 
from setting up fraud in such a case unless he could 
show himself free from negligence. In this case it 
was not only not so found, but the evidence is not 
set out. The answer shows that the payee, who 
drew the note, and upon whose reading alone the 
defendant relied for knowledge of its contents, was 
a lightning rod man. If he was an entire stranger, 
as may have appeared from the evidence, the jury 
might have believed that the defendant did not ex- 
ercise proper care.” 

In Ruddell v. Phalor, 72 Ind. 533; 8S. C., 37 Am. 
Rep. 177, the defendants jointly answered that their 
signatures were procured by the payee’s fraud and 
representation that the note was a different contract, 
and that one of the makers could not read English, 
and that the note was incorrectly and fraudulently 
read to him by the payee. /eld, insufficient. The 
court said: ‘‘It may fairly be inferred from the 
silence of the paragraph on the subject that the 
other two makers of the note had been educated in 
English, and could readily read the English lan- 
guage. It seems to us the appellees were grossly 
negligent in confiding in ‘the blandishments, flattery 
and persuasion of said Drake and Golden,’ ‘who 
were entirely unknown’ to the appellees,” ete. 
‘‘The note in suit was obtained from them by and 
through their gross carelessness and undue confi- 
dence in strangers.” ‘‘ They should be required to 
answer and bear the loss occasioned or materially 
contributed to by their own folly and negligence,” 
In Ruddell v. Diliman, 73 Ind. 518; 8. C., 38 Am. 
Rep. 152, it was held that where one signs a nego- 
tiable note, relying on the fraudulent representations 
of the payee that it is something different, and 





*In Rowland v. Fowler, 47 Conn. 347, it was held that who 
signs a note, knowing it to be a note, although he misunder- 
stood its effect or was induced by fraudulent representations 
to execute it, is liable to a buna fide purchaser, irrespective of 
the question of negligence. 
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makes no effort to ascertain its tenor, whether he 
can read or not, he is liable thereon to a bona fide 
holder for value. 

It would be impossible to reconcile these decisions 
and formulate a rule which will answer them all, 
While we would not venture to say that the princi- 
pal case is not well decided, it is evident that it 
goes further —half a mile further — than any of the 
others in its requirement of vigilance. Some of 
the cases have not gone far enough, as for example, 
Griffiths v. Kellogg and Martin v. Smylee, supra, 
Both of these cases were too plainly cases of gross 
negligence to be left to the jury. If any such case 


should be left to the jury, it will seem to a great 
many that the principal case should have been. But 
the rule it establishes is a safe one, namely, that the 
signer is bound to know what he is signing. 


———___.@— 


JAMES LOUIS PETTIGRU. 


(Extracts from the Annual Address before the American 
Bar Association, at Saratoga, Aug. 9th, 1882, by Alexander R. 
Lawton, of Georgia.) 

{After briefly referring to Chief Justice Gibson, 
Chief Justice Parsons and Jeremiah Mason, and 
sketching the education and early life of Pettigru (born 
in 1789), the speaker proceeded :] 

Mr. Pettigru’s entrance upon the practice of his pro- 
fession fully realized all the hopes and expectations of 
his friends. With no pyrotechnic display, nor sensa- 
tion created by the announcement of a “ maiden 
speech,’’ with courage and earnestness he performed 
every professional duty,heart and soul enlisted in every 
case, whether small or great, unaffected by the eclat 
attached to the case, or by the quality of the client; 
nor did he stop to inquire whether the immediate 
profit to result to himself was apparent ornot. Thus 
he moved forward with a steady and rapid pace. 
Ground once gained was never lost. His title had been 
acquired by force of intellect, energy and truthfulness. 
From his first entrance upon life he exhibited that 
genial temper and rare benevolence which were after- 
ward known to all men; and he did not merely prac- 
tice that commonplace integrity, which it is no honor 
to have, but simply a disgrace to want. He was not 
only incorruptible, but scrupulously, impulsively, deli- 
cately free from all willful wrong, in thought, word 
and deed. And yet his was anexcitable nature and 
he had a fiery temper. There was nothing negative 
about the man. 

His birth and early training had not specially fitted 
him for the social life of the planters on the coast of 
Carolina, where society was accused of being aristo- 
cratic and exclusive in its tendencies. But young Pet- 
tigru was not slow to win his title of nobility, and 
while yet a poor schoolmaster, struggling to acquire 
his profession, and without the smallest fawning or 
loss of self-respect, he was not merely admitted and 
tolerated, but sought after and admired. And to the 
end of his days he was the ornament, the delight, the 
cherished favorite of the most cultivated and refined, 
the proudest and most reserved society of that State. 

His residence and his practice at Coosawatchie, the 
court-house town of Beaufort district, continued for 
about ten years, when he removed to Charleston to 
enter upon larger scenes and more befitting duties. 
But how he clung to the scenes and the friends of his 
early struggles and distresses! and what an idol he was 
with those who had fondly witnessed his rise first to 
the leadership of thelocal bar of several contiguous 
districts, and then to the acknowledged leadership of 
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the bar of the State! And in after years, when the 
trial of some great cause would bring him to revisit 
the scenes of earlier labors, it was simply beautiful to 
witness the unaffected tribute paid him by the most 
lowly and the most lordly as well, as they listened to 
his quaint and genial references to early friends and 
amusing incidents, or were convulsed by his happy 
contagious laugh. True and loyal child of nature! 
improved,but never spoiled by culture, and ever “ free 
from all modishness, sophistication and art! 

It was but a very short time after Mr. Pettigru 
transferred his practice to Charleston, that the way 
was opened to him by the election of Robert G. Hayne 
to the United States Senate, to succeed that distin- 
guished lawyer in the office of attorney-general of the 
State. It was then an office of profit, influence and 
dignity, and made him the legal adviser of the State 
authorities and the official head of the entire bar. His 
presence was required at the capitol with the State 
solicitors during the sessions of the Legislature; and 
every bill introduced had to be scrutinized by these 
officials, as to the sufficiency of its form and style, be- 
fore it became a law, very much after the plan now 
adopted in the British Parliament to secure perfection 
in the wording of its enactments. The consequence 
was that the statutes of South Carolina for a series of 
years could challenge comparison with those of any 
other State in language and structure, and presented 
none of those ludicrous aspects so happily character- 
ized in a recent address by the distinguished President 
of the Social Science Association. It is no mean evi- 
dence of the great importance attached to this office of 
attorney-general that Pettigru succeeded such a man 
as Hayne, and was in turn succeeded by Legaré. Of 
the latter more anon. But I cannot dismiss the former 
without adding that he was not only a very great law- 
yer who had achieved the most complete success at a 
very early age, but was also one of the most logical 
reasoners, graceful speakers and vigorous writers. 
A little illustrative anecdote of which the present 
speaker happened to be personally cognizant may be 
pardoned. 

When the eminent English geologist, Sir Charles 
Lyell, was travelling through this country, and natur- 
ally “reading up ”’ on American topics, he read closely 
Mr. Webster's great speech on Foote’s Resolution in 
reply to Hayne. His admiration was without bounds; 
“but,” said he, ‘‘where is Hayne’s speech to which 
this wasareply? It must have beena very powerful 
effort to have so put Mr. Webster on his mettle; to 
have taxed to the full all the resources of his great an- 
tagonist, and drawn from him utterances so grand and 
so noble that they were never excelled, if ever equalled 
by him in his subsequent efforts.’”’ The speech of Hayne 
was found and handed to Sir Charles; who rose from 
the perusal of it with the remark, “It is indeed all and 
more than [ had predicted, and second only to Web- 
ster’s immortal reply.” 

At this pvint it is well to ask the question, why and 
how was it that Mr. Pettigru achieved such success? 
How did he socompletely and so thoroughly overcome 
the disadvantages which beset his childhood and early 
youth, and reach ata bound a position which might 
have gratified the ambition of any man? Because he 
was first a man of genius, and of the strongest com- 
mon sense. Then his preparation was thorough and 
broad; he made himself ascholar—a scholar of the old- 
fashioned style—a classical scholar, well read in all 
history and poetry, before he became alawyer. And 
yet his necessities forced him to become a lawyer at the 
earliest practical moment, for the ‘ bread-getting”’ 
side of the question claimed his earliest attention. But 
he must make bread as a lawyer, and not as a charla- 
tan, even though starvation should stare him in the 
face. 





He had all the tastes and inclinations that would 
have made him a mau of letters, but he had singleness 
of purpose and resolution enough not to tread the 
** primrose paths,’’ and only surrendered himself to his 
classical recreations when at the midnight hour he had 
already satisfied the demands of that jealous mistress, 
the law. 

As a lawyer be read and studied the foundations of 
the science. As au advocate he thought and reasoned, 
aud only cited cases for the principles which he elimi- 
nated from them. In that class of cases which involved 
the highest principles of jurisprudence, and perplexed 
the unlearned counsel and judges,his attainments were 
especially manifested, and the subtlety and compre- 
hensiveness of his mind suffered nothing to escape 
him. His reading was great among authorities where 
ordinary lawyers are less accustomed to look. Such 
reading however became so thoroughly interwoven and 
made part and parcel of his own thoughts and knowl- 
edge, that the reasoning flowed from himself in an ir- 
resistible stream, while he rarely stopped to read the 
authorities which had given him the power to make 
the argument. Yet he recognized the fact that laws 
must be general in their terms; and that human lan- 
guage in the most skillfully prepared enactments and 
judicial opinions needs to be interpreted. That when 
this system of interpreting has run through the centu- 
ries and over two continents,in seeking for truth there 
are many similitudes from which the advocate must 
select; and thus only can we convince ourselves, and 
then the judges, which is the truth and which only its 
image. 

And it is this imperfection of human language and 
the necessity of dealing with these different simili- 
tudes to arrive at the very truth, which causes laymen 
so often to misapprehend the attitude and office of the 
advocate in presenting his cause. 

No more vulgar error exists than that which attrib- 
utes to some of the very noblest and highest of our 
profession perfect rectitude in their personal relations 
outside of the court-house, and the absence of almost 
every virtue, especially that of truthfulness, in the 
conduct of casesinicourt. Iam entirely unwilling to 
separate the mau from the lawyer. We must be proud 
of both, or the eulogy is incomplete! He also knew 
that there are causes where the decisions have been so 
numerous, and the distinction so nicely or so clumsily 
drawn, that we must look to the weight of authority 
rather than to any other element of value in it, to se- 
cure results. The great case of Cruger v. Daniel, 
prominent in the reports of South Carolina cases, was 
one of this class; and involved some of the most intri- 
cate and perplexing problems in the law of real prop- 
erty. It became there necessary to multiply and com- 
pare and ‘arrange the authorities, and Mr. Pettigru’s 
industry was quite equal to the emergency. One of 
his brethren relates that he literally ‘* took a cart-load 
of books to the court-house.’’ This peculiar indispo- 
sition on his part to be controlled by authorities gen- 
erally, and his want of reverence for them, especiaily 
for the more recent, so grew upon him in his late years 
and declining health that it gave rise to some amusing 
scenes and incidents—for he had actually ceased almost 
entirely to read the current decisions of the highest 
court of his own State. It is related of him that on 
one occasion, when he had opened an argument based 
upon general principles entirely, with much earnestness 
and zeal, and seemed to ignore altogether a decision 
then recently made to the contrary of the views he 
pressed upon the court, the chief justice thus inter- 
rupted him: ‘‘ Mr. Pettigru, of course you know that 
this court has virtually decided the question you now 
raise, in the last volume of our reports?” “ DoI un- 
derstand your Honors to say that this question has been 
decided in this court?’ ‘Certainly, Mr. Pettigru, in 





188 


THE ALBANY LAW JOURNAL. 








the recent case of A. against B.”’ He stopped, drop- 
ped his head, looked as cannot be described, but as 
will be remembered by all who have seen him under 
like circumstances, indeed trying to look as much as 
possible like a culprit. The bar and the bench too 
kuew his wonderful powers of bumorand sarcasm, and 
were quite sure he would not retreat without giving a 
parting shot. “ Your Honors,I do indeed deserve the 
rebuke of the court, but it was my ignorance, not my 
intention that caused me to offend, fur indeed, my 
reading had not come down so low.”” This in a tone 
of voice inimitable. Shrill and guttural at the same 
time. The skillful archer did not miss his mark! It 
is needless to say just here that for the last forty years 
of his life he was engaged in nearly every important 
cause in his State, on one side or the other, and in 
nearly all of them he had Legaré with him or against 
him, up tothe time of the death of the latter. In 
speaking of the case of the People v. Bank of South 
Carolina, which excited a great deal of public atten- 
tion in that State, Chief Justice O'Neil remarked, 
“that Legaré’s argument was indeed a very powerful 
one,and would have been even more celebrated in the 
history of that case, had it not been so far excelled and 
almost eclipsed by the greater argument of Pettigru. 
He was a man somewhat local in his tendencies; and 
inasmuch as the means of communication at the time 
he entered upon active practice were not such as to 
induce counsel at points distant from Washington to 
follow their cases to the Supreme Court of the United 
States, he did not acquire the habit of appearing before 
that court early in life. And when afterward he was 
repeatedly urged to goto the Supreme Court, he would 
modestly reply, “‘I am but a provincial lawyer, and 
fear that I could not do you justice there; let me send 
the case to some one whose powers and eminence are 
well recognized by that court.’’ And he thus insisted 
to the end of his life in all cases except one, where the 
pressure and urgency was such that he did appear be- 
fore the Supreme Court, receiving the greatest consid- 
eration from that body. It was happily said of Mr. 
Pettigru by one of his brethren at the bar that his love 
of justice “‘was as of something incarnate, and he 
would no more trifle with it than with Deity itself.” 
He kept jealous vigilance over the rights of truth, and 
resented falsehood in every form as if a personal 
wrong. His speech was always couched in language 
drawn from the pure well of English undefiled ; adher- 
ing asclosely as possible to the Anglo-Saxon vocab- 
ulary, though always a man of literary habitudes, with 
the ancient classics as familiar to him as houschold 
words. Singularly gifted with a power of wit and 
humor, he relieved the asperities and the tedium of 
forensic conflict, convulsing auditory, bar, and even 
bench, with his contagious merriment, and with 
matchless skill applied ridicule and sarcasm as weap- 
ons and testsof truth. But in the liveliest sallies of 
his wit and humor—the last acts on which benevolence 
ordinarily exerts its restraining influence—he never 
allowed himself to trench on the sensibilities of others. 
He was in the true old English sense a gentleman, that 
rare combination of courage, courtesy and culture; of 
truth and kindliness; with a scrupulous and sensitive 
regard for the rights and feelings of others. But as 
this weapon is sometimes used by the advocate in a 
way which seems to take unfair and unmanly advan- 
tage of his position, | am tempted just here to quote a 
sentence or two from that perfect master of ridicule 
and sarcasm, Carlyle: ‘There are things in this world 
to be laughed at, ax well as things to be admired; and 
it is no complete mind that cannot give to each sort its 
due. Nevertheless contempt is a dangerous element 
to sport in, a deadly one if we habitually live in it. 
The faculty of love, of admiration, is to be regarded as 
the sign and measure of high souls. Ridicule on the 





other hand is indeed a faculty much prized by its pos- 
sessors, yet intrinsically a small faculty, we may say 
the smallest of all the faculties that other men are at 
pains to repay with any esteem. It is directly opposed 
to thought, to knowledge, propensity so-called; its 
nourishment and essence is denial, which hovers only 
on the surface, while knowledge dwells far below. 
Moreover it is by nature selfish,and morally trivial; 
it cherishes nothing but our vanity, which may in gen- 
eral be left safely enough to shift for itself.”’ 

Mr. Pettigru was remarkable for great truthfulness 
in the citation and application of authority, and this 
helped, with his many other qualities, to win for him 
not only the confidence, esteem and affection of the 
bar, but even perhaps to a greater extent of the bench. 
Then he was so fair, and so far above all trick or arti- 
fice in his practice; and especially was he kind and 
even brotherly in his,deportment to the younger mem- 
bers of the profession. Late in life he once remarked 
with great satisfaction, that he had never turned one 
of them out of court on a mere technicality, ‘* because 
he did not understand his business.’’ 

Some allusion must be made to the peculiarity of 
Mr. Pettigru’s political position in this, that his party 
affiliations were always with a very small minority in 
his State; and this affected his relations to the public; 
and necessarily prevented him from ever holding po- 
litical office, although in one or two instances, for 
special reasons, he was sent to the State Legislature. 

He was a Federalist of the rankest sort, and was so 
“from his youth up.’ All his life he practiced and as- 
sociated with a bar and before a bench differing from 
him utterly in politics. A man of strong convictions 
and stern views of duty, he would not even remain si- 
lent to gratify his best friend. In all the great political 
excitements which prevailed in his State, the first in 
1850-31, then in 1850, and then from 1861 to the time of 
his death in 1863, he was separated in opinion from 
neariy all his best friends. Yet he never lost a single 
friend in all that time, whose friendship was worth 
the having. 

Mailed inthe armor of honesty, all respected his 
motives and admired his boldness, while lamenting 
what ‘they believed jto be his errors of opinion. He 
seemed encircled with an atmosphere of dignity, and 
armed with some electric power to repel hostile or dis- 
honoring assaults. 

During the administration of Mr. Fillmore, when the 
state of public feeling in South Carolina was such that 
the United States district-attorney resigned his office, 
saying that no man could hold it and be loyal to his 
State, Mr. Pettigru stepped promptly forward and took 
the position, to the great damage of the practice, and 
against the wishes and earnest protests of his friends. 

1n1861,when his State was about to take the decided 
step which would sever its connection with the Union, 
he bowed in humility to its behests, with that antique 
loyalty which made him share her fate while he disap- 
proved her every act, and when appealed to by a very 
dear friend not to be so outspoken in his opposition, 
but to submit to the inevitable, he was silent for many 
minutes, and then, in tones of agony and despair, he 
said, ‘‘ I never expect to see another happy moment in 
my life.” 

He was intensely conservative in all things; in law, 
in politics, in religion, in social life. He thought he 
saw in the great movement that was going on, only 
that love of change and lawlessness, which breaks off 
all habits of submission wnd support of government, 
and he could not do more than submit. 

Notwithstanding this great difference of opinion be- 
tween Mr. Pettigru and the people of his State, which 
deprived him necessarily of political office, there was 
no moment of time within the lass years of his life that 
he could not have been made chancellor or chief jus- 
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tice of his State, had he been willing to accept either 
position ; and at the time of his death he held the best 
paid office in the State, an appointment by the Leg- 
islature, renewed from year to year, to codify the stat- 
utelaws. I mention this instance of the generosity 
of that people, because they have so often been charged 
with intolerance as to all differences of political opin- 
jon. And this brings to mind a somewhat similar 
action some years before in the case of William C. 
Preston. When the difference in opinion between his 
people and himself had become so great that he could 
no longer properly represent them in the United States 
Senate, he voluntarily resigned his position. At the 
first moment after his resignation that it was practica- 
ble to do so, he was elected to the presidency of the 
University of South Carolina, an office entirely 
within the control of the State authorities, and one 
highly esteemed and much sought after. 

Mr. Pettigru’s health began to trouble him seriously 
in the year 1862, and continued to grow worse until he 
died in the city of Charleston in March, 1865. 

A meeting of the bar of Charleston took place soon 
thereafter, and the outburst of sorrow and lamenta- 
tion, and of love for the departed, seemed for a time 
to hush even the noise of battle, for it was at that mo- 
ment that the war was being waged between the States 
with all the fierceness that it assumed at any time dur- 
ing that contest. 

The sentiments uttered on that occasion by his 
brethren of the bar exhibited such deep feeling and 
great sorrow and profound respect for the deceased, 
that could his spirit have hovered over that scene, and 
caught their notes of lamentations, it would have been 
to him more grateful than a Roman triumph formally 
decreed. The speakers, in the warm gush of their af- 
fection for the man, seemed to have but little com- 
paratively to say of the lawyer. 


SS 


CONVEYANCE IN FRAUD OF CREDITORS. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, DEC. 16, 1881. 


GOLDEN Vv. GILLAM, 46 L. T. Rep. N. S. 222. 


Where a bona fide and honest settlement is executed, for 
which valuable consideration is given, and the instrument 
is one between relatives, the difference between the real 
value of the estate and the consideration given is nota 
badge of fraud. The mere fact that a bona fide creditor 
is defeated by the execution of a settlement is not suffi- 
cient of itself to set the deed aside. 

A., being bedridden, conveyed her farm and assigned her 
stock and household goods, which was the whole of her 
property, for the benefit of her two daughters, they en- 
tering into a covenant to pay the debts incurred up to 
the date of the conveyance in connection with the man- 
agement of the farm, and to maintain their mother. Held, 
that the deed was executed in good faith, for a valuable 
consideration, that it was influenced by honest family 
considerations,and was executed without any intention to 
defeat, defraud or delay creditors and that it could not 
be set aside under 13 Eliz., c. 5, 


CTION to set aside a deed conveying Trunch Farm 

on the ground that it was fraudulent and void, 

under the statute 13 Eliz., c. 5, by reason of its having 
been made with the intent to defraud creditors. 

The deed in question was executed by Judith Mary 
Johnson of the first part, to her two daughters, Alice 
and Amy, of the second part, and Stephen Gillam as 
trustee of the third part. Atthe time the grantor 
was bedridden, it was claimed by plaintiff that she 
was indebted to him in the sum of £120 and interest. 
Other debts to two persons were also shown; one to a 
saddler (which was a farm debt), the amount not 
stated, and £80 to her sister. The deed recited that 





Mrs. Johnson, in consideration of her natural love and 
affection toward her daughters, and in consideration 
of the covenant by them thereinafter contained, and 
for divers other good considerations, desired and had 
agree@ to assure the premises thereinafter expressed 
to ve thereby assured, to the uses and upon the trusts 
thereinafter declared and contained concerning the 
same, respectively. She then conveyed the freehold 
of Trunch Farm, subject to the mortgages affecting 
the same, as to one moiety to the use of her daughter 
Alice, and as to the other moiety to the use of her 
daughter Amy; but in case she should die under the 
age of twenty-one years to the use of her daughter 
Alice. And she assigned to Stephen Gillam all her 
farming stock and household effects upon trust as to 
one moiety for Alice, and as tothe other for Amy; but 
in case she should die under age, for Alice. And by 
the same deed Alice and Amy covenanted with her 
that they, or one of them, would pay all the just debts 
incurred by the said Judith up to the date of the said 
indenture in connection with the working and man- 
agement of the said farm, and would maintain the 
said Judith during her life, providing her with a 
home, food, clothes, and medical or other attendance, 
in such style or manner as she bad been theretofore ac- 
customed,. 

Amy Johnson, at the time of the execution of this 
deed, was an infant, and she never executed the in- 
strument; Alice was of age and did execute it. 

This deed comprised in effect all Mrs. Johnson’s 
property. She and her daughters continued to live on 
the farm, and it was carried on as before by Alice 
with the help of Amy, and the assistance, pecuniary 
and otherwise, of Stephen Gillam, who wasa cousin 
of Mrs. Johnson. 

Fry, J. The deed isimpeached as being void under 
the statute of 13 Eliz., c. 5, and so much has been said 
about the true construction of that statute, that it is 
convenient I should recur tothe statute itself, and 
express my general views upon the true construction 
of it. The statute itself is sufficiently stated in the 
passage which I am about to read from the judgment 
of Sir Thomas Plumer, when Vice-Chancellor, in 
Coppis v. Middleton, 2 Madd. 410. He says (p. 427): 
“The preamble of that act is ‘ For the avoiding and 
abolishing of feigned, covinous, and fraudulent feoff- 
ments, etc., as well as of lands and tenements, as of 
goods, chattels, etc., devised and contrived of malice, 
fraud, covin, collusion, or guile, to the end, purpose, 
and intent to delay, hinder, or defraud creditors and 
others of their just and lawful actions, suits, debts, 
etc., not only to the let or hindrance of the due 
course and execution of law and justice, but also to 
the overthrow of all true and plain dealing, bargain- 
ing, and chevisance between man and man, without 
which no Commonwealth or civil society can be main- 
tained or continued.’ A conveyance, therefore,’ the 
Vice-Chancellor says, ‘‘to be affected by this act, 
must be shown to be feigned, covinous, and fraudu- 
lent, and made with an intent to delay, burden, or 
defraud creditors. But if this case was held to be 
within the statute it would be the overthrow of all 
true and plain dealing, bargaining, and chevisance be- 
tween man and man, for asa purchaser cannot know 
the circumstances of the vendor, it would prevent all 
dealing, bargaining, and chevisance between man and 
man, and counteract the object of the statute. The 
statute, in order to prevent this inconvenience, has by 
the 6th section provided that the act shall not extend 
to any conveyance upon good consideration and bona 
fide to any person not having at the time of such con- 
veyance or assurance any manner of notice or knowl- 
edge of such covin, fraud, or collusion. A conveyance 
therefore cannot be invalidated by the act if there 
has been a bona fide purchaser.” That is the state- 
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ment of law by the vice-chancellor. In the case of 
Thompson v. Webster, 4 Drew, 628, Kindersley, V. C., 
made this statement with regard to the general prin- 
ciple of the act (p. 632): ‘The principle now estab- 
lished is this: The language of the act being that 
any conveyance of property is void against creditors 
if it is made with intent to defeat, binder, or delay 
creditors, the court is to decide in each particular 
case, whether on all the circumstances, it can come to 
the conclusion that the intention of the settler in 
making the settlement was to defeat, hinder, or delay 
his creditors.”” It is obvious that the statute was not 
intended to provide for an equal distribution of prop- 
erty amongst all the creditors, that has been the ob- 
ject of other statutes, but certainly was not the object 
of this. In like manner the statute was not intended 
to set aside an honest dealing between man and man, 
which might nevertheless have the effect of delaying 
the execution of a creditor; and accordingly cases 
have been decided in which the deed has been held 
good, in which the effect has not been merely to de- 
feat but actually to exclude from all chance of payment 
the bona fide creditors. I repeat that the inquiry in 
every case made is whether the deed was executed 
with this intent to defeat or delay the creditors. The 
mere fact that as a collateral result it may have that 
operation will not make the deed void within the 
statute if it was otherwise made for good considera- 
tion and bona fide. In this case it has not been denied 
that good consideration was given for the assignment 
and conveyance—I mean by the effect of the covenant 
entered into by Alice. I have decided the same point 
on the same deed before, and Mr. Pearson, for the 
plaintiff, has therefore not argued that point. The 
effect of the fact that there is good consideration in a 
deed of this sort is very great. It does not necessarily 
show that the deed may not be void within the statute 
of 13 Eliz., because in many cases good consideration 
has been proved, and yet the object and purpose of 
the deed has been to defeat and delay the creditors. 
It has been therefore for an unconscientious purpose, 
and the fact of there having been good consideration 
will not uphold the deed; but nevertheless it is a ma- 
terial ingredient in considering the case, and for very 
obvious reasons. The fact that there is adeed between 
man and man, for valuable consideration, shows at 
once that there may be another purpose and intention 
‘in the transaction than the defeating or delaying of 
creditors, and rendering the case therefore more diffi- 
cult on the part of those who contest the deed. That 
that has always been regarded as the effect of there 
being valuable consideration in the deed, is apparent 
from several cases to which I have been referred dur- 
ing the course of this discussion. In the case of Har- 
man v. Richards (10 Hare, 81) Turner, L.J., then Vice- 
chancellor, makes this observation (p. 89): “It re- 
mains to be considered whether the settlement, which 
was thus made for valuable consideration, was also 
made bona fide; for a deed, though made for valuable 
consideration, may be affected by mala fides, but those 
who undertake to impeach for mala fides a deed which 
has been executed for valuable consideration, have, I 
think, a task of great difficulty to discharge ’’—a task 
of difficulty which has in many cases been dis- 
charged. Lord Hatherley, when vice-chancellor, 
adopted that view in the case of Holmes vy. Penney (3 
K. & J. 9, which has been so much discussed before 
me. Thesame poirt was stated with even more force 
by Giffard, L.J. in the case of Freeman v. Pope, which 
has also been cited tome. He said in that case [23 L. 
T. Rep. (N. 8S.) 210; L. Rep., 5 Ch. App. 544]: “I do 
not think that the vice-chancellor need have felt 
any difficulty about the case of Spirett v. Willows, 11 
L. T. Rep. (N. 8S.) 614; 3 De G. J. & S. 293; but he 
seems to have considered that in order to defeat a 








voluntary settlement there must be proof of actual 
and express intent to defeat creditors. That how- 
ever isnot so. There is one class of cases no doubt 
in which an actual and express intent is necessary to 
be proved—that is, in such cases as Holmes v. Penney, 
3K. & J. 9, and Lloyd v. Atwood, 3 De G. & J. 614, 
where the instruments sought to be set aside were 
founded on valuable consideration; but where the 
settlement is voluntary, then the intent may be in- 
ferred in a variety of ways.”’ I therefore proceed to 
inquire, looking at all the circumstances of this case, 
and at the nature of the instrument itself, whether | 
can or ought to infer an intent to defraud creditors in 
the parties to the deed. I say ‘tin the parties to the 
deed,”’ because it appears to me to be plain that what- 
ever fraudulent intent there may have been in the 
mind of Mrs. Johnson, it would not avoid the deed 
unless it was known to have been concurred in by 
Alice, who bechme the purchaser under the deed. It 
has not been contended, and it could not be contended, 
that the mere fraudulent intent of the vendor, the 
assignor under the deed,could avoid it if the purchaser, 
was free from that fraud. [His lordship then consid- 
ered the family and other circumstances under which 
the deed was executed, and continued:] The circum- 
stances, looked at independently of the result of the 
deed, therefore lead me to the conclusion that the in- 
tention of the parties was to make a perfectly honest 
family arrangement, under which the daughters were 
to undertake the burthen of paying their mother’s 
debts, and in consideration of that to take immedi- 
ately that farm which in all probability they would 
receive by the will upon her death. Then it is said, 
and said truly, that a person generally must be taken 
to intend the result of the acts which he actually per- 
forms, he must be taken to intend to do that which 
he does. That is often true, but is by no means al- 
ways true; because although no doubt the immediate 
and main result of our acts must be the object of our 
intention, there are many collateral results or acts 
which are not only not objects of our intention, but 
against our wish. There are many unintentional re- 
sults of intentional acts. The operation of the deed, 
it is said, in this case was to defeat and delay creditors, 
and therefore it is said that that must have been in- 
tended. That has been presented in two ways. In 
the first place it has been observed that the deed con- 
tained a provision only for the payment of creditors 
whose debts have been contracted in connection with 
carrying on the farin. It is said that there may have 
been, or must have been, debts of another description; 
in fact, there was, at any rate, a debt of another de- 
scription. That appears to me to be very probably 
the case in this instance, but it does not appear to me 
to be shown that that debt was present to the mind 
of the settlor, Mrs. Johnson, or tothe mind of her 
daughter; and nothing is more probable, if I were to 
speculate upon the intention, than that I should come 
to the conclusion that Mrs. Johnson, who bad herself 
assumed the debt of her brother after a deed conceived 
in those terms, would have anticipated that her 
daughters must in like manner have assumed the debt 
of their uncle after they took under a deed couched in 
the same terms. That may or muy not be. It ap- 
pears to me plain from the case of Holmes v. Penney, 
3 K. & J. 90, that the mere fact of a bona fide creditor 
being defeated by the execution is not enough of 
itself to set the deed aside. In this case, if [ uphold 
the deed, it seems probable that the plaintiff will have 
no remedy in respect of his debt. In that case, by 
upholding the deed the plaintiff was excluded from 
all remedy in respect of his debt, and that debt must 
have been plainly present to the mind of the settlor; 
bnt the vice-chancellor thought in that case that the 
very object of the brother, who was the purchaser of 
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the estate, was to make an honest family arrangement 
with regard toit. So inthe present case, it appears 
tome that the object of the mother and daughters 
was to make au honest family settlement of the prop- 
erty. including in that honest family settlement a 
covenant by the daughters to pay the mother’s debts 
and to maintain her. Then again it has been said, 
that with regard to many creditors, who are included 
in the covenant, they are defeated and delayed, be- 
cause before the execution of the deed they had a 
right against the property, and after the execution of 
the deed they would only have a right to the enforce- 
ment of the covenant. But that is the result of 
almost every dealing between man and man. If Iam 
indebted and sell my estate, my creditors have lost 
their right of proceeding against the estate by elegit or 
otherwise, and can only proceed against the purchaser 
to recover the purchase-money. So, in a variety of 
cases, Visible chattels or real estate of a person are 
converted into choses in action. Of course, if that is 
done, bona fide crediturs cannot complain of it; if 
they could complain of it, that would, as Sir Thomas 
Plumer pointed out, restrain honest dealings and 
transactions between man and man. There is only 
one other point on which I wish to observe, although 
ithas not been putto me. It appears to me plain 
from the facts of the case, that although valuable and 
gvod consideration was given by the daughters, that 
consideration cannot be considered to be the full value 
of the estate. But there again it appears to me to be 
plain, that where a bona fide and honest instrument is 
executed, for which valuable consideration is given, 
and the instrument is one between relatives, the court 
cannot say that the difference between the real value 
of the estate and the consideration given is a badge 
of fraud; and if it is nota badge of fraud or evidence 
of an intention to defeat creditors, it has no relation 
to the case. I have come therefore to the conclu- 
sion upon the whole of this case, that the instrument 
impeached was executed in good faith; that it was 
executed for a valuable consideration; that it was in- 
fluenced by honest family considerations; and that it 
was executed without any intention to defeat, to de- 
fraud, or delay creditors. That being so,I dismiss 
the action with costs. 


—_—_—___—__ 


DEFENSE TO NEGOTIABLE INSTRUMENT 
PROCURED BY FRAUD. 


RHODE ISLAND SUPREME COURT, FEBRUARY, 11, 1882. 


MILLARD VY. BARTON.* 


Usually when the maker of a negotiable promissory note is 
not allowed to avail himself as against third parties hold- 
ing he note, of defenses valid against the payee, it is be- 
cause negligence is imputable to the maker in the incep- 
tion of the note. That a third party holds a negotiable 
note for a valuable consideration will not of itself in an 
action against the maker deprive such maker of defenses 
valid against the payee. 

Hence when A. made a negotiable promissory note to B., 
which was fraudulently procured by B., and no negligence 
was imputable to A. and suit was brought on the note 
against A. by C., a purchaser for valuable consideration, 
but it did not appear that C. bought the note in the usual 
course of business or for its full face value, held that A. 
was entitled against C. to use the defenses which he could 
have employed against B. 


LAINTIFF’S petition for a new trial. The opinion 
states the case. 

Henry J. Dubois & Nicholas Van Slyck, for plaintiff. 

Zibu O. Slocum, for defendant. 


* To appear in 13 Rhode Island Reports. 





Porrer, J. This is an action of assumpsit on a 
promissory note, dated Oct. 1, 1874, and payable one 
one year after date. The note was given to C. B. 
Mahan and is sued by Millard, the indorsee, against 
Barton, the maker. Pleathe geueral issue. 

The defendant testified that he never gave the note 
sued. He was a farmer. He said: ‘Mahan, the 
payee, came to me October, 1874, while I was at work 
with my team, said he was agent for the Granite Agri- 
cultural Works, and wanted me to sell agricultural 
tools for them on certain terms he proposed. If not 
sold by August, 1875, he was to take them back. While 
I was reading an agreement which he handed me, he 
wrote a note and handed it to me to sign.~ I told him 
that meant money and was not conditioned by the 
agreement and I should not sign it. I was going off. 
He said he must have something to show for the goods 
sent. I told him if he would write a condition 
in the note I would sign it. At his request I wrote a 
condition that the note was not to be paid until the 
agreement was fulfilled. He said there was not room 
to put it in that note. He openeda portfolio and 
wrote a promissory note and also the condition. I 
took a pencil and wrote my name below the condition. 
The condition followed the note. I read the note be- 
fore I signed it. I then signed the agreement. He 
wrote the note on a plain piece of paper, a new sheet 
of paper unfolded.”’ 

Another witness testified that he was present. That 
Mahan filled out a printed note which the defendant 
refused to sign. The second note was all written. 
Saw the defendant read it before he signed it. 

The accompanying agreement which the defendant 
signed proves to be asort of bill of sale of mowing 
machines, etc., acknowledging receipt of payment by 
a note with a provision thatthe Granite Agricultural 
Works were to take back all not sold by August 15, 
1875, and pay him the same prices at which they are 
now billed to him, and that if the defendant did suc- 
ceed in selling them, he was to pay the note. 

The plaintiff, the holder, produced the note, and it 
being admitted that he was a bonu fide holder and had 
taken it for valuable consideration, and had purchased 
it in the usual course of trade before it was due and 
without notice of any equities, he objected to the ad- 
mission of any evidence by the defendant tending to 
show the equities as between the original parties. 
The evidence was nevertheless admitted, and the 
plaintiff excepted. 

The first question is, was the evidence properly ad- 
mitted? Had the defendant, the maker, a right to. 
show in his defense that the note was obtained from 
him by fraud, or that it was a forgery, and that there- 
fore the indorsee could not recover against him? 

While between the original parties the ordinary 
rules of contract apply, there are many cases where 
the maker of a note who hasa good defense against 
the payee, has none against an honest indorsee, and 
this brings us tothe inquiry whether the present is 
such a case? 

And it will be found, we think, that the greater part 
of the cases, where the maker has been held liable to 
third parties, are cases where there has been more or 
less negligence on his part. 

There is a large class of cases where the maker re- 
poses confidence in one who abuses it; notes given to 
a person to be used in some particular mode or event 
and he applies them to his own use; e. g., a note given 
toa person tu renew an accommodation note and he 
uses it to procure a new loan for himself; Small v. Smith, 
1 Denio, 583; Bank of Missouri v. Phillips, 17 Mo. 29; 
McDonald v. Muscatine Nat. Bank, 27 Iowa, 319; Hall 
v. Hale, 8 Conn. 336. So where a note is voluntarily 
made and delivered but it is obtained by fraudulent 
representations. In this case the maker puts his 
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name to the note intending to become a party to it 
and to be bound by it. In the much quoted case of 
Swift v. Tyson, 16 Pet. 1, where the holder recovered, 
the note was given for purchase of land, and it after- 
ward proved that the representations of the vendor 
as to the title and value were fraudulent. 

Soin the case of Douglass v. Matting, 29 Iowa, 498, 
the defendant signed voluntarily, but without reading, 
a note represented to him to bea different contract. 
It was held that he was guilty of culpable negligence 
and liable. So in Chapman v. Rose, 56 N. Y. 137, a 
person signed without reading a note represented to 
be a duplicate of an order he had signed. Held, that 
if by his carelessness or undue confidence he had 
misled others, he was liable. 

Another class is of cases where the maker has pur- 
posely left blanks for another to fill, or where he has 
carelessly left spaces which enabled some holder to fill 
them in such a way as to impose on third parties, 
Young v. Grote, 4 Bing. 253, was where a man left 
blank checks with his wife and she filled them in such 
a way that a clerk was enabled to alter them without 
exciting suspicion. In Holmes v. Trumper, 22 Mich. 
427, the Supreme Court of Michigan expressed their 
opinion that courts have gone as far as they ought to 
go in sustaining such instruments. 

So as to instruments so drawn as to be easily con- 
vertible into notes, Brown v. Reed, 79 Penn. St. 370. 
And so where a memorandum or condition is attached 
to the note in sucha manner that it can easily be 
separated without exciting suspicion in the taker. 

In most of the cases where the maker has been held 
liable to third parties, he has voluntarily signed the 
note and parted with the possession of it. See Burson 
v. Huntington, 21 Mich. 415; Baxendale v. Benneit, L. 
R., 3 Q. B. Div. 525; Nance v. Lary, 5 Ala. 370. Bige- 
low, Bills and Notes, 582, after stating the cases, in- 
cluding most of these we have cited, gives this as the 
result of the authorities: ‘‘ Where the evidence 
shows that without negligence on the part of the de- 
fendant, he was imposed upon by the fraudulent 
representations, tricks or artifice of another party to 
the paper, as to the nature of the contract he was 
signing, and defendant signed the contract innocently, 
without knowing that it was a bill, note or check, and 
under the belief thus caused, that it was another sort 
of instrument, there can be no recovery against him 
by any person. If however the defendant were guilty 
of negligence in not ascertaining the nature of the 
engagement to which he was giving his signature, he 
will be liable to any holder, into whose hands the paper 
may pass for value and without notice of the facts, and 
to any one claiming under such a holder, though him- 
self not a bond fide holder for value. 

This seems to place the right to recover on the ground 
of the negligence of the defendant, and to be a fair 
statement of the result of the decisions. 

Judges in their opinions in these cases have used very 
broad language. Some have said that the person who 
takes a note before it is due, for value and in good 
faith. is not affected at all by any equities between the 
original parties. It requires but little acquaintance 
with the authorities to know that this is not correct. 
Others have laid down generally that neither duress 
nor fraud can affect a bond fide purchaser for value. 
We have seen that if the maker confides in and acts 
upon fraudulent representations, he will in many cases 
be held liable. But Bigelow, who has collected all the 
prominent authorities, says that it isequally clear on 

principle and authority that fraud may be of such a 
character as to make the note void in all hands: Bige- 
low, Bills and Notes, 539. So as to duress, a case gener- 
ally cited is Clark v. Pease, 41 N. H. 414, where a person 
arrested for malicious mischief gave a note to settle it. 
But he gave it voluntarily. But to hold that a note 





would be valid, without any reference to the degree of 
force or violence used, is to go further than any decision 
has yet gone in any case where the point was necessa- 
rily involved. 

One prominent text book on promissory notes lays 
down the rule that a note, although obtained by theft 
or robbery, is nevertheless good in the hands of a bond 
Jide holder; and to sustain the text as to robbery, cites 
Miller v. Race, 1 Burr. 452, which was a case of a stolen 
bank bill; Grant v. Vaughan, 3 Burr., 516, which was a 
case of a lost check on a banker payable to bearer; Pea- 
cock v. Rhodes, 2 Doug. 633, which was a case of a bill 
indorsed in blank and stolen; Lowndes v. Anderson, 13 
East, 130, a case of bank bills, but not of either theft or 
robbery ; Thurston v. M’ Kown, 6 Mass. 428, where there 
was neither theft nor robbery, but the maker volunta- 
rily made one note, and afterward made another in- 
tended to be substituted for the first. He delivered 
both notes to a person who used them both, when the 
maker intended that only one should be used. Wheeler 
v. Guild, 20 Pick. 545, where the court in their opinion 
do indeed speak of lost and stolen notes, but the note 
in question had been paid to one person when it be- 
longed to another. 

We have alluded to these decisions for the purpose 
of showing, that while in cases where there is negli- 
gence the doctrine is well settled; in other cases there 
is a good deal of confusion and even contradiction in 
the decided cases, and that the very positive rules un- 
dertuken to be laid down by text books and some courts 
are not supported by any great weight of authority. 

In some cases the right to recover where the maker 
has been negligent, has been put upon the ground of 
estoppel. Swan v. North Brit. Aust. Co., 2 H. & C. 175; 

Freeman vy. Cooke, 2 Exch. Rep. 654. In Halifax Union 
v. Wheelwright, L. R., 10 Exch. 183, 192, it is suggested 
that it may be supported on the ground of avoiding 
circuity of action, as if the holder had honestly lost 
his money by the maker’s carelessness, he might in 
many cases have an action against the maker for the 
damages growing out of his carelessness. Swan vy. 
North Brit. Aust. Co., 2 H. & C. 175, 190. 

In many of the cases involving questions of this sort 
the parties have argued on the principle, so often re- 
ferred to as almost to have become a maxim, that when 
one of two innocent persons must suffer, he should 
suffer who, by his negligence, has put it in the power 
of a rogue to impose on the other. See comments 
on this in Burson v. Huntington, 21 Mich. 415, and 
Holmes v. Trumper, 22 Mich. 427. 

It is obvious that before this principle can apply, there 
must be negligence on the part of the maker. This 
would include cases where he had imprudently reposed 
confidence, where he had been induced to make and 
deliver a note by deceit, many cases of lost notes and 
perhaps some cases where a note had been stolen. 

It may be well to consider in this connection some of 
the cases as to how much caution or good faith is re- 
quired on the part of the holder. 

While there has been a great deal of inconsistency 
upon the point of how much negligence on the part of 
the buyer of a note is consistent with his right to re- 
cover, the cases which are strongest in favor of the 
plaintiff require something on his part. 

In Goodman v. Harvey, 4 A. & E. 870, it was held 
that even gross negligence on the part of the holder 
would not invalidate his title, except so far as it might 
be evidence of bad faith. And see Jones v. Gordon, 
L. R., 2 App. Cas. 616, 628. Honest carelessness is very 
different from refraining to inquire because the taker 
has a suspicion that there is something wrong. 

In Goodman v. Simonds, 20 How. (U. 8.) 343, 365, 366- 
7, the court, while holding the same doctrine as laid 
down in the English case, go on to say that the question 
of whether the holder had notice or knowledge, which 
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is the same thing, is a question of fact for the jury. 
“Every one must conduct himself honestly in respect 
to antecedent parties, when he takes negotiable paper 
in order to acquire a title which will shield him against 
prior equities, while he is not obliged to make inquiries, 
he must not willfully shut his eyes to the means of 
knowledge which he knows are at hand, as was plainly 
intimated by Baron Parke in May v. Chapman, 16 M. 
& W. 355, for the reason that such conduct, whether 
equivalent to notice or not, would be plenary evidence 
of bad faith. Mere want of care and caution is not 
enough.” 

In Bailey v. Bidwell, 13 M. & W. 73, 76, A. D. 1844, 
Baron Parke says it has certainly been since the late 
cases the universal understanding that if the note was 
proved to have been obtained by fraud, or affected by 
illegality, that afforded a presumption that the person 
who had been guilty of the illegality would dispose of 
it and would place it in the hands of another person to 
sue upon it, and such proof casts upon the holder the 
burden of proving that he is a bond fide holder for 
value. 

In May v. Chapman, 16 M. & W. 355, 361, Baron Parke 
said notice and knowledge mean not only express no- 
tice, but knowledge or means of knowledge to which 
the party willfully shuts his eyes. 

Many cases have held that the fact that the note is or 
is not taken in the usual course of business is import- 
ant. As to the meaning of this see Roberts v. Hall, 37 
Conn. 205, 211. 

For a full history of the decisions on these points see 
Judge Clifford’s opinion in Goodman v. Simonds, 20 
How. (U. 8.) 343, and the argument of counsel, p. 345; 
Bigelow Bills and Notes, 440, 441; 1 Smith Lead. Cas. 
#607, and criticisms on the cases in 2 Cent. L. J. 425; 3 id. 
6, 215; 7, id. 238, 348. See also Story, Promissory Notes, 
§ 196 and notes. 

As the law now stands, the holder of negotiable paper 
takes it at his own risk as far as its validity may be af- 
fected by the incapacity of the party, as the law makes 
all contracts void for usury, forgery, etc. 

We think the plaintiff was not entitled to protection 
as a bond fide holder in the present case. 

It will be seen that the admission here is, not that 
the plaintiff gave full value, but that he was a holder 
for a valuable consideration. The latter might be 
enough in some cases, but in a case like this, where the 
defense is fraud, alteration or forgery, the fact that the 
plaintiff purchased the note fora sum much below its 
face, even if he did not know of any equities between 
the original parties, might be a circumstance tending 
to show that he willfully shut his eyes to the means of 
knowing the facts. 

In the case before us if the cheat was practiced by 
superposition, then it was at least a fraud, and a ques- 
tion of negligence might arise. The defendant testifies 
that he signed a note not negotiable and read it before 
signing, and the jury must have been satisfied there 
was no blamable negligence. If the ink was erased by 
any chemical process and a negotiable note substituted 
over his name, then it was a forgery and no question 
of negligence could arise. 

The defendant testifies that he read it, having re- 
fused to sigu the one first presented to him. In this 
he is confirmed by another person present, and the 
payee was not produced to contradict his statement, as 
he might have been if it was not true. 

In the order of trial, the plaintiff first produces his 
note, and the signature not being denied may rest his 
case. If the signature is his it is primd facie evidence 
that the whole instrument is genuine. 

Then the defendant may put in evidence to prove 
fraud, etc., in the inception of the note. The plaintiff, 
in all those cases where the note would be valid in the 
hands of a holder for value, must then show that he is 





such and that he took it in good faith. And he may 
be required to show the circumstances under which he 
took the note, as bearing upon this point. So laid down 
in Wyer v. Dorchester & Milton Bank, 11 Cush. 51, al- 
though not necessary to the decision there; and see 
Bigelow on Bills and Notes, 540, 580. If proved to be 
a forgery it would not matter how he obtained it. 

We think the evidence was properly admitted. The 
jury must have been satisfied that it was a fraud, with- 
out negligence on the part of the defendant, or a for- 
gery, and we do not think the verdict is against the 


evidence. 
Petition dismissed. 


MAINE SUPREME JUDICIAL COURT. 
May 9, 1882. 
BURRILL V. STEVENS.* 

Where the payees of a promissory note obtained it upon a 
promise in writing on their part to deliver to the maker at 
a future time five mowers of different prices and four 
plows, with a positive and predetermined intention enter- 
tained and acted upon at the time never to deliver such 
mowers and plows, and subsequently delivered two of the 
plows; Held, in an action on the note against the 
makers by an indorsee with knowledge of the note 
against the makers, thatthe contract of the payees 
of the note was an entirety; that the plaintiff was 
entitled to recover at the agreed price for the two plows 
furnished, less the damages sustained by the defendant 
for a non-delivery of the balance of the articles at the con- 
tract price. 

@TION by an indorsee on the following promissory 

note made by defendant: ‘‘ Embden, Maine, Octo- 
ber 1, 1874. One year after date, I promise to pay to 
the order of C. B. Mahan, agent, four hundred and 
twenty-two dollars, at the first National Bank, Skow- 
hegan, Maine. Value received.” 

Defendant pleaded the general issue and set up “‘ that 
said note was procured by fraud and fraudulent repre- 
sentations and that no consideration was ever received 
for the same, and that the considerations promised 
utterly failed, and said note never had any validity 
whatever by reason of said fraud and misrepresenta- 
tions, and total failure and want of consideration, all 
of which the plaintiff well knew.” 

The verdict was in favor of plaintiff for $16.54. Plain- 
tiff moved to set verdict aside and also filed exceptions. 


Joseph Baker, for plaintiff. 
D. D. Stewart and A. H. Ware, for defendant. 


Prerers, J. The defendant gave a negotiable notein 
consideration of a promise of the payees of the note to 
deliver to him at a future time certain mowing ma- 
chines and plows. The note is sued by an indorsee, 
and one of the grounds of the defense was, that the 
payees obtained the note with an intention never to 
deliver the implements, and that the indorsee, who sues 
the note, was conusant of the fraud. 

The instructions to the jury upon that point present 
the question, whether getting property by a purchase 
upon credit, with an intention of the purchaser never 
to pay for the same, constitutes such a fraud as will 
entitle the seller to avoid the sale, although there are 
no fraudulent misrepresentations or false pretenses. 

The question has never been fairly before this court 
before this time, so as to require a deliberate decision. 
The plaintiff contends that the question was settled in 
the negative in the case of Long v. Woodman, 58 Maine, 
49. But that case falls short of meeting the question 
presented inthe present case. The gist of the charge 
against the purchaser in that case seems to have been 
that he fraudulently refused to do after the contract 
what he agreed to do at the time of the contract, the 





* Appearing in 73 Maine Reports. 
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alleged fraud being an intention formed after the con- 
tract rather than contemporaueously with it; and that 
was au action of deceit based upon a broken promise to 
couvey real estate. Of late years, nisi prius rulings in 
our own courts have frequently been in accordance 
with the law as delivered to the jury by the presiding 
judge in the case at bar, and we think the doctrine 
may safely be accepted and approved, both upon au- 
thority and principle. 

It is the admitted doctrine of the English cases, and 
is sustained by most of the courts in the United States. 
In Benj. on Sales (2d Amer. ed.) § 440, note e, very 
numerous’‘cases are cited to the proposition. Stewart v. 
Emerson, 52 N. H. 301, discusses the question at length, 
and reviews many authorities. 

The plaintiff relies upon the objection that it is not 
an indictable fraud, an argument which seems to have 
inclined the Pennsylvania court against admitting the 
principle into the jurisprudence of that State. Smith 
v. Smith, 21 Penn. 8t. 367; Backentoss v. Speicher, 31 id. 
324. It has been held by some courts to be an in- 
dictable cheat, the false pretense being in the vendee’s 
pretendingly making a purchase, while his only pur- 
pose is to cheat the vendor out of hisgoods. It is more 
often considered however as not a matter for indict- 
ment. Bish. Crim. Law, § 419. But the objection, 
taken by the plaintiff, has generally been considered 
as insufficient to override the rule. 

But the doctrine governing the case before us should 
not be misunderstood. To constitute the fraud, there 
must be a preconceived design never to pay for the 
goods. A mere intent not to pay for the goods when 
the debt becomes due, is not enough; that falls short 
of the idea. A design not to pay according to the con- 
tract is not equivalent to an intention never to pay for 
the goods, and does not amount to an intention to de- 
fraud the seller outright, although it may be evidence 
of such a contemplated fraud. 

Nor is it enough to constitute the fraud, that the 
buyer is insolvent, and knows himself to be so, at the 
time of the purchase, and conceals the fact from the 
seller, and has not reasonable expectations that he can 
ever pay the debt. Some courts have gone so far as to 
denominate that a fraud which willavoid the sale. And 
it may have been so held in bankruptcy courts, in some 
instances, as between a vendor and the assignee of the 
vendee. But it would not generally, be enough to 
prove the fraud. The inquiry is not whether the ven- 
dee had reasonable grounds to believe he could pay the 
debt at ‘some time and in ‘some way, but whether he 
intended in point of fact not to pay it. 

Nor is it enough, that after the purchase the vendee 
conceives a design and form a purpose not to pay for the 
goods and successfully avoids paying for them. The 
only intent that renders the sale fraudulent is a posi- 
tive and predetermined intention, entertained and 
acted upon at the time of going through the forms of 
an apparent sale, never to pay for the goods. Crossy. 
Peters,0 Green|. 378; Biggs v. Burry, 2 Curtis (C. C. R.), 
259; Parker v. Byrnes, 1 Low. 559; Rowley v. Bigelow, 
12 Pick. 306. The general principle is found to have 
been especially applicable in cases where written in- 
struments and negotiable papers have been fraudu- 
lently obtained from the makers of them. Smith v. 
Braine, 16 A. and Ell. N.S. 244; Hall v. Featherstone, 
3 Hurls. and Nor. 254. 

The defendant received a small portion of the goods 
which were to besent to him for the note, and the jury 
were instructed to reuder a verdict for the price of 
those articles, less the damages sustained by the de- 
fendant for anon-delivery of the balance of the articles 
at the contract price. That was correct. The defend- 


ant was to be no worse off under his contract because 
he was defrauded than be would have been if not de- 
frauded. Nor doesit make a difference that each article 





was separately priced in the contract. The contract ig 
an entirety, and the damages are because the articles 
were not all furnished at the enumerated prices. The 
plaintiff urges upon our attention that there is no 
evidence to support any redpction from the price for 
damages. There is such in the testimony of the de- 
fendant. 
Motion and exception overruled. 

Note.—See also upon the subject discussed in the 
opinion. Berry v. Alderman, 14 C. B. 95; Smith v. Sue 
County, 11 Wall. 147; Harvey v. Towers, 6 Exch. 656; 
Dow v. Sanborn, 3 Allen, 181; Kline v. Baker, 99 Mass, 
255; Wiggin v. Day, 9 Gray, 97; Rowley v. Bigelow, 12 
Pick. 307; Bryant v. Ins. Co., 22 id. 200; Munroe v. Coop- 
er, 5 id. 412; Bowker v. Hoyt, 18 id. 555; Oanard y, 
Swanton, 39 Maine, 125; Farrar v. Merrill, 1 id. 17; 
French v. Stanley, 21 id. 512; Howard v. Miner, 20 id. 
825; Thacher v. Dinsmore, 5 Mass. 302; Bliss v. Negus, 
8 id. 46; Hill v. Buckminster, 5 Pick. 391; Purish v. 
Stone, 14 id. 202; Slade v. Hood, 13 Gray, 97; Daggett 
v. Daggett, 8 Cush. 520; Swett v. Hooper, 62 Me. 54; 
Roberts v. Lane, 64 id. 108; Field v. Tibbetts, 57 id. 358; 
Hapgood v. Needham, 59 id. 442; Perrin v. Noyes, 39 
id. 384; Aldrich v. Warren, 16 id. 465; Tucker v. Mor- 
rill, 1 Allen, 528; Sistermans v. Field, 9 Gray, 331; Tal- 
cott v. Henderson, 31 Ohio St. 162; 8. C., 27 Am. Dec 
501, and note, 504. 





CONTEMPT BY VIOLATING INJUNCTION 
ORDER. 

NORTH CAROLINA SUPREME COURT, FEBRUARY 
TERM, 1882. 





BAKER v. CoRDON.* 
*To appear in 86 North Carolina Reports. 

The defendant sold to the plaintiff his druggists’ business 
and agreed not to carry on that business at that town. 
Subsequently he bought a new stock and opened the 
like business at the same stand. He was enjoined by 
the court from so carrying on that business. Within a 
week thereafter he sold his new stock to two farmers, 
residing several miles distant, ignorant of the business 
and paying no personal attention to it, and commenced 
acting as their hired manager and agent in that busi- 
ness at the same stand. Held, that he was guilty of 
contempt in disobeying the injunction. 

R ULE on defendant to show cause why he should 

not be attached for contempt. 

The pleadings show that in May, 1880, Joseph H. 
Baker, father of the plaintiff, forthe benefit of plaint- 
iffand forthe purpose of starting him in business on 
his own account, bought of defendant, who for a num- 
ber of years had been engaged in the business of sell- 
ing drugs and medicines and preparing prescriptions of 
physicians in the town of Tarboro, his stock of drugs, 
etc., and the good will of his business for $1,500, then 
paid, and the defendant agreed in consideration 
thereof not to carry on said business in the town while 
the plaintiff was engaged in it. 

The defendant is charged with violating an injune- 
tion, issued in pursuance of an interlocutory order in 
the cause and restraining him from “ commencing and 
engaging in and carrying on the said business of selling 
drugs aud medicines, and preparing prescriptions in 
the town of Tarboro.”’ Upon a rule to show cause why 
he should not be attached for contempt in disobeying 
the order, the court finds the following facts: 

Within a week after the denial of the defendant’s 
application for a dissolution of the restraining order 
the defendant conveyed by a bill of sale to Lawrence 
and Britt, his entire stock of drugs and medicines, 
bought since the making the contract mentioned, and 
which he had been forbidden to dispose of in the way 
of business; and immediately thereafter professing to 
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act as manager and superintendent of his vendees, 
proceeded in the same building and room to sell and 
dispose of the same goods and to prepare and fill pre- 
scriptions as he had before done. Lawrence and Britt 
are farmers residing in the country several miles dis- 
tant from the town, have no practical knowledge of the 
drug business, gave it no personal attention, and left it 
entirely to the conduct and control of the defendant. 

The business as carried on depends entirely on the 
good will of the defendant,and the patronage extended 
to the new firm consists largely of that possessed by 
the defendant before. Lawrence and Britt have no 
knowledge or skill in dealing with drugs; and the rea- 
son they assign for becoming purchasers is that they 
are sureties to the defendant for the money borrowed 
and used in payment for the stock, and they took the 
assignment for their indemnity against loss. The stock 
has bad accessions since they became owners, and 
they have contracted with the defendant to pay him 
for his services. Britt has declined an offer from two 
persons to purchase the stock and discharge the notes 
on Which himself and Lawrence are co-sureties. 

There are now three drug stores in the town, while 
at the time of sale to the plaintiff's father there was 
but one other besides that of the defendant. There is 
no finding that the sale to Lawrence and Britt, and 
the continued prosecution of the business by the de- 
fendant in their name, was an attempted evasion of 
the force and effect of the injunction, and none can be 
drawn by us from the recited facts. 

The court adjudged that the acts of the defendant 
were within the purview of the prohibitory mandate, 
and in contempt of the authority of the court, and 
sentenced him for his offense to an imprisonment in 
the county jail for the term of ten days. From this 
judgment the defendant appeals. 


Battle & Mordecai, for plaintiff. 
John L. Bridgers, Jr., for defendant. 


Smiry, C. J., after stating the facts. It is quite 
manifest the injunction contempleted (and such is a 
fair interpretation of the words in which its extent is 
expressed) the defendant’s personal disconnection 
with the drug business in the town, and the securing 
to the plaintiff the full measure of the expected fruits 
of his father’s contract. Under the subsequent ar- 
rangement by which other proprietors are nominally 
substituted for himself, and he remains in possession 
of the assigned stock and continues to deal with it in 
all respects under the supervision of no superior, as be- 
fore, for all practical objects contemplated in the order, 
and with the same injurious consequences to the plaint- 
iff, the defendant is “engaged in and carries on the 
business of selling drugs and medicines, and preparing 
prescriptions,”’ in direct disregard of the command of 
the writ. He still pursues his calling, from which he 
is required to desist, doing the very acts inhibited, and 
not the less so because in the form of an assumed 
agency for other absent owners. Full obedience to the 
mandate required his personal separation from the 
drug business, and that he should neither be instru- 
mental in inducing others to embark in it, nor carry it 
on himself within the prescribed limits. A less com- 
prehensive meaning given to the terms of the order, 
and the exemption of the facts of the present case from 
the scope of its operation, would be to permit its essen- 
tialand manifest purpose to be defeated, and render 
illusory the relief it professes to afford. After the first 
sale made with the understanding that the defendant 
would retire, and by refraining from competition leave 
to his successor the good will and patronage he had 
secured, upon the assumed existence of which under- 
standing the restraint is imposed, and but a few days 
after his non-successful effort to have the injunction 
annulled, he transfers the very stock he was prohibited 





from using and disposing of in the occupation of a 
druggist, to two persons without knowledge or experi- 
ence, and who exercise no controlling supervision in 
the management, and himself, with no perceptible 
change except in the name of the proprietors, contin- 
ues precisely as he had done, to deal in the articles and 
to fill prescriptions for those who might apply. 
Surely such acts might be deemed, notwithstanding a 
valid assignment, evasive of the personal obligation 
imposed, and a violation of the restraining order. 

Wedo not in thus holding say, nor do we suppose, 
that the defendant could not have entered the drug 
store of another and acted in the subordinate character 
of clerk to the proprietor, without overstepping the re- 
straints of the order; but his action and direct agency 
in this transaction, with the obvious design that the 
business he was then engaged in should be still carried 
on by himself, though nominally for others, renders 
him amenable to the charge of disobeying the mandate 
of the court, and not the less so on account of the 
assumed agency. 

The brief filed by defendant’s counsel points us to 
two alleged errors in the action of the court. 

1. The defendant was entitled to a jury trial of the 
controverted facts: 

The exception is untenable. The proceeding by at- 
tachment, for violating an order of the court made in ~ 
furtherance of a pending action,is necessarily summary 
and prompt, and to be effectual it must beso. The 
judge determines the facts and adjudges the contempt, 
and while he may avail himself of a jury and have their 
verdict upon a disputed and doubtful matter of fact, it 
is in his discretionto do so ornot. Statev. Yancey, 1 
Car. L. Rep. 133; State v. Woodfin, 5 Ired. 199; Moye 
v. Codgdell, 66 N. C. 403; Crow v. State, 24 Texas, 12. 

But if it were not so, it is sufficient in meeting the 
exception, to say that a jury trial was not demanded, 
and the judge proceeded to pass upon the case, if not 
with the consent, atleast without objection from either 
party. J/slerv. Murphy, 71N. C. 436. 

2. The disavowal of the imputed intent purges the 
contempt and exonerates the defendant: 

This objection rests upon a misapplication of the rule 
laid down and acted on inthe matter of Moore and 
others, 63 N.C. 397. That rule is confined to the 
‘‘class of cases’? in the language of the chief justice 
who delivers the opinion, ‘* where the intention to injure 
constitutes the gravamen ”’ of the offense. The viola- 
tion of a judicial mandate stands upon different 
ground, and the only inquiry is whether its require- 
ments have been willfully disregarded. If the act is 
intentional, and violates the order, the penalty is in- 
curred whether an indignity to the court, or contempt 
of its authority, was or was not the motive for doing 
it. A party is not atliberty by a strained and narrow 
construction of the words, and a disregard of the ob- 
vious and essential requirements of the order, to evade 
the responsibility which attaches to his conduct. In 
an honest desire to know the meaning and to conform 
to its directions, a mistaken interpretation of doubt- 
ful language would be a defense to the charge, but 
when its language is plain and the attempt is made to 
escape the force and defeat the manifest purposes of 
the order by indirection, the penalty must be enforced 
or the court would be unable to perform many of its 
most important functions. Bat. Rev., ch. 24, §1, par. 
4. High on Injunction, § 852; Pain v. Pain, 80 N. C. 
322. 

There is no error, and this will be certified. 

Affirmed. 


NEW YORK COURT OF APPEALS ABSTRACT. 


EX£CUTION — SETTING ASIDE SALE FOR BAD FAITH 
— LACHES—COoDE Cry. Pro., § 1440.— (1) In an action 
to set aside a sheriff's deed it appeared that M. was at- 
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torney for the sheriff in other matters, but not in ref- 
erence to an execution the sheriff held against plaint- 
iff. There was testimony showing that the sheriff re- 
ceived money of the plaintiff upon the execution, and 
promised to do nothing further without notice to him, 
which promise he failed to fulfill; that the plaintiff had 
personal property out of which the money might have 
been made; that no attempt was made to collect out 
of the personal property; that the sheriff sold two lots 
belonging to plaintiff, found to be of the value of $4,000; 
that M. bid off at the sale the two lots, which were not 
suld in parcels but together, for $280; that M. did not 
take possession of the premises, but after having 
allowed the plaintiff to remain in possession, and to 
pay taxes and make repairs without any consideration, 
two and one-half years after the deed by the sheriff to 
him conveyed the same tooneS. It also appeared 
that no return was made tothe execution, and the 
judgment was not satisfied of record until after the 
commencement of this action, and a surplus over and 
above the amount of the same was never paid or of- 
fered to be paid to the plaintiff; that the conveyance 
of the defendant to 8S. was never placed on record, and 
he was a non-resident. Held, that a judgment setting 
aside the sale on the ground of fraud and collusion and 
abuse of process by the sheriff was proper. (2) The 
plaintiff first knew of the sale in the month of August, 
1875, and brought his action in April, 1876. No injury 
occurred by means of his delay in bringing the action. 
Held, that there was not such inexcusable laches and 
bad faith as precluded the plaintiff from maintaining 
his action. (3) The provision of Code Civ. Pro., § 1440 
as amended, Laws 1881, ch. 681, § 2, has no application 
where relief is sought against a fraudulentact of the 
defendant. Judgment modified and affirmed. Mc- 
Intyre v. Sanford. Opinion by Miller, J. 

[Decided June 30, 1882.] 


CosTS— WHEN ATTORNEY UNSUCCESSFULLY OPPOSING 
APPLICATION FOR RECEIVERSHIP ENTITLED TO, FROM 
ESTATE — CORPORATION.— Plaintiff, an attorney and 
counsellor, was retained by the officers of an insur- 
ance company to oppose an application for the ap- 
pointment of a receiver. The opposition on the part 
of the company to the appointment of a receiver was 
in good faith, and with a conviction of the solvency of 
the company, and its right to conduct its own business, 
and it had probable cause and reasonable grounds for 
such opposition. A receiver was appointed, and from 
the order of the court the company under the advice 
of plaintiff took an appeal to the general term, which 
affirmed the order, and anappeal was taken to the 
Court of Appeals. This court allowed the company 
costs of the appeal, to be paid out of the fund in the 
receiver’s hands. Held, that it would be proper to 
allow plaintiff compensation for services in opposing 
the appointment of a receiver and on the appeals, to be 
paid out of the fund in the receiver's hands, yet this was 
a matter in the discretion of the court holding the fund, 
and not an absolute right enforceable by action. Asa 
general principle, trustees of a corporation,whose cor- 
porate existence is attacked, should be afforded the 
means of resisting such attack so far as the facts jus- 
tify and their duty demands. Public policy requires 
that they should be protected to this extent, but no 
further; and apremium should not be held out for 
captious and vexatious contests at the expense cf the 
fund,which the court is under the highest obligation to 
preserve, as far as possible, to meet the just debts and 
liabilities of the corporation. But the claims of the 
trustees to be protected in the defense of the corpora- 
tion they represent, or that of their counsel to be paid 
out of the fund for opposing the appointment of a re- 
ceiver, however just it may be, is notean absolute right 
which can be enforced by an action in their behalf 
against the receiver, but is a matter to be addressed to 





the sound discretion of the court in which the proceed. 
ing is pending; such discretion should be exercised in 
that proceeding and as part thereof, and upon a con- 
sideration of all the circumstances. Judgment affirmed, 
Barnes v. Newcomb. Opinion by Rapallo, J. 
[Decided April 11, 1882.] 


RECEIVERSHIP — ALLOWANCES TO ATTORNEY-GEN- 
ERAL FOR SPECIAL COUNSEL NOT ALLOWED.— Allow- 
ances tothe attorney-general for services of special 
counsel employed by him to aid in the settlement and 
adjustment of the affairs of insolvent corporations in 
the hands of receivers, to be paid out of the fund are 
not authorized. Order reversed. Matter of Attorney- 
General v. Continental Insurance Co. Opinion by 
Andrews, ©. J. 

[Decided April 11, 1882.] 


WILL— UNDUE INFLUENCE — AFFECTION FOR RE- 
LIGIOUS ADVISER NOT—GIFT TO ALIEN — IMPLIED 
TRUST — EVIDENCE — ON PROBATE OF WILL — DIARIES 
OF TESTATOR.—Testator by her will gave her sister 
$1,000 a year, her share of a dwelling owned by her and 
the sister in common, and her share of the family sil- 
ver during life. She gave to M. $1,000; she gave to B. 
certain personal property, and the remainder in the 
dwelling-house and family silver, and the income of her 
estate, after paying other charges, during life, and di- 
rected her executor to pay such income. The residue 
and remainder of her property she gave toa Roman 
Catholic charitable institution. Testator at the time 
of her death owned in common with her sister, besides 
the dwelling-house, real estate, producing $15,000 a 
year, ete. She was originally an Episcopalian attend- 
ing a church of which B. was rector. B. became a Ro- 
man Catholic and testator afterward joined that 
church. Thereafter testator and B. were very intimate; 
visited Europe together, she paying the travelling ex- 
penses, and also paying the expense of educating B. for 
the Roman Catholic priesthood. M. was the priest of 
the church at which the deceased attended in New 
York. He was her confessor, and administered to her 
the communion. He received her into the Church of 
Rome. B. was also for a long time her spiritual adviser 
and comforter. He was her godfather when she was 
taken into the Church of Rome. He was shown to 
have great influence over her. B. was in Europe at the 
time she made her will. She consulted M. as to alawyer 
to draw the will, but the evidence did not show that 
she talked with any one as to its contents. The will 
was drawn with great deliberation, and the time from 
the day when she first saw the lawyer who wrote it 
until she executed it was about two weeks. She first 
gave memoranda of what she desired to have put in 
the will; about a week after she corrected the draft, 
and about a week efter that she finally executed the 
will in the form in which it was finally left. There was 
no one pressing her, crowding her, advising her or at- 
tempting to influence her. She perfectly comprehended 
the contents of thewill, and ber subsequent correspond- 
ence with B. showed that it was just as she desired 
it should be. Testator lived with her sister at the time 
of her death and had no other near relative. Held that 
there was sufficient to overcome any presumption of 
undue influence on the part of B. or M. in reference to 
the will, and the probate of the same was proper. Itis 
not sufficient for the purpose of establishing undue in- 
fluence, to show that the will is the result of affection 
or gratitude, or the pursuasion which a friend or rela- 
tive may legitimately use; but the influence must be 
such as to overpower and subject the will of the testa- 
tor, thus producing a disposition of property which the 
testator would not have made if left freely to act his 
own pleasure, and this kind of influence will not gen- 
erally be presumed, but must be proved like any other 
fact by him who alleges it. But there are certain cases 
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in which the law indulges in the presumption that un- 
due influence has been used, and these cases are where 
a patient makes a will in favor of his physician, a client 
in favor of his lawyer, a ward in favor of his guardian, 
or any person in favor of his priest or religious adviser, 
or where other close confidential relationship exist. 
Such wills when made to the exclusion of the natural 
objects of the testator’s bounty are viewed with great 
suspicion by the law, and some prvof should be re- 
quired beside the factum of the will, before the will 
can be sustained. This will was influenced by the af- 
fection testator had for B. and gratitude for M., but 
affection producing such a result is not undue influ- 
ence. (2) Diaries kept by testator and letters written 
by her, held, no evidence of the facts stated in them. 
They were competent only as bearing upon her men- 
tal capacity, or upon the condition of mind with 
reference to the objects of her bounty, or as showing 
her relations to the people around her. They are how- 
ever entitled to no weight in proving external acts, 
either of fraud or undue influence. 1 Redf. Wills, (3d 
ed.) 538; Waterman v. Whitney, 11 N. Y. 157. (3) B. was 
an alien, held, that the devise of the real estate to him 
was void (1 R. S. 57, § 4) but the gift of the income was 
valid. There was a direction within the meaning of 
the statute (1 R. S., 728, $55) to receive the rents and 
profits of the land and apply them to the use of B. A 
direction to pay over rents and profits is equivalent to 
a direction to apply them to the use of a beneficiary. 
Leggett v. Perkins, 2.N. Y. 297. Itis true that there is 
no direct or express devise of the real estate to the ex- 
ecutor in trust, but such a devise must be implied and 
in analogous cases has frequently beenimplied. Betts 
v. Betts, 4 Abb. N.C, 385; Vail v. Vail, 7 Barb. 226. The 
executor is to receive theincome of the estate; heis to 
pay the necessary expenses of the estate and pay over 
the income, and hence it must be implied that the tes- 
tator intended that be should take the title of the estate 
in order that he could manage and control the same and 
carry out the trust intended. The fact that B. is an alien 
does not incapacitate him from receiving the income. 
He had no interest in the realestate. The income does 
not come to him as real estate, or even as an incident 
of real estate. It comes to him as personal property. 
The title, both legal and equitable, is in the trustee, and 
it is expressly provided that a beneficiary or cestui que 
trust in such a case takes no interest in the lands, but 
has the simple right to enforce the performance of the 
trust in equity. 1 R.S. 729, § 60; Craig v. Leslie, 3 
Wheaton, 563; Anstice v. Brown, 6 Paige, 448; Meak- 
ings v. Cromwell, 5 N. Y. 136; Noyes v. Blakeman, 6 
N. Y. 567. Judgment affirmed. Marx v. McGlynn. 
Opinion by Earl, J. 

[Decided May, 1882.] 


—_——_. ————. 


NORTH CAROLINA SUPREME COURT AB- 
STRACT. 
FEBRUARY TERM, 1882.* 

HUSBAND AND WIFE— WHEN DEED BETWEEN, WILL 
NOT BE UPHELD.— A deed from husband immediately 
to wife, conveying the whole of his real and personal 
property, will not be upheld in equity where the wife 
is shown to be unworthy of the interference of the 
court by reason of her being an adulteress; or where 
the provision for the wife, as here, is extravagant and 
exhaustive of the husband’s estate. By the rule of the 
common law,which regards man and wife as one, every 
deed of gift made directly from husband to wife is 
void. Buta court of equity, havinga greater regard 
to the intention and convenience of the parties, and 
treating the deed merely as a defective conveyance, 





* To appear in 86 North Carolina Reports. 





will uphold it in favor of the wife, if a clear and 
present purpose on the part of the husband to make the 
gift can be seen, and the gift itself appear to be no more 
than a reasonable provision to the wife. But in the 
early case of Elliott v. Elliott, 1 Dev. « Bat. Eq. 57, 
this court intimated that under no circumstances 
would it interpose to remedy a defective conveyance 
in behalf of a wife, whose own conduct had not been 
meritorious; though as there was in the case another 
clear ground, besides the wife's delinquency, on which 
to rest the decision, the court did not press that matter 
further. The opinion thus advanced in that case has 
since been referred to by another eminent judge, and 
in terms of such evident approbation, as togive to it 
much of the weight and authority of a positive adju- 
dication. Paschall v. Hall, 5 Jones Eq. 108. And.if 
there be any virtue in analogy, it is most strongly sup- 
ported by the current of decisions of the English 
chancellors with reference toa kindred matter. In 
Carr v. Esterbrooke, 4 Ves. 145, a wife, who was sepa- 
rated from her husband upon the ground of adultery, 
petitioned the chancellor to have a sum of money be- 
longing to her settled to her separate use, but the order 
was refused upon the ground of delinquency. A like 
refusal and foralike reason was made by the same 
chancellor in Ball v. Montgomery, 2 Ves. 189, and again 
by Lord Hardwicke in Watkyns v. Watkyns, 2 Atk. 96. 
All these cases are brought forward in Roper on Hus- 
band and Wife, 275, and the deduction made from them 
by the author is that if a wife be an adulteress living 
apart from her husband, no court will interfere to have 
a settlement made for her, ever out of herown choses, 
‘*because she is unworthy of the court’s notice or in- 
terference. Waurlick v. White. Opinion by Ruffin, J. 


NEGLIGENCE — CROSSING RAILROAD TRACK OR 
HIGHWAY.— While crossing a railroad track the 
plaintiff's intestate was killed by a train which had left 
astation on schedule time and attained a speed of 
twenty miles an hour; the deceased was working ata 
steam-mill located near the track; when first seen by 
the engineer he was about 100 feet from the engine, 
and making no effort to get out of the way; the engi- 
neer put on brakes and shut off steam, but gave no 
signal by bell or whistle. Held, that the contributory 
negligence of the deceased relieves the company of 
responsibility. One crossing a railroad track must be 
on the alert to avoid injury from trains that may hap- 
pen to be passing; and the omission of the engineer to 
give the precautionary signals of the approach of a 
train when it in no way contributed toan alleged in- 
jury, does not impose a liability upon the company. 
See New Jersey Ex. Co. v. Nichols, 3N. J. Law, 439; 
Railroad Co. v. Houston, 95 U. 8. 697. Parker v. Wil- 
mington & Weldon Railroad Co. Opinion by Smith, 
C. J. 


OFFICE — TEST OF — WHEN INFORMATION WILL LIB. 
— The office of chief engineer of the Western North 
Carolina railroad is not a public office. The true test 
of a public office is that it is parcel of the administra- 
tion of government, civil or military, or is itself created 
directly by the law-making power; and an information 
in the nature of a quo warranto only will lie to recover 
the same. ‘ The three tests to be applied in determin- 
ing whether an information will lie, are first, the source 
of the office; second, its tenure; and third, its duties. 
The source of the office should be from the crown or 
sovereign authority, either by charter or legislative 
enactment; its tenure should be fixed and permanent, 
and its duties should be of a public nature.’’ High Ex. 
Leg. Rem., § 620. So it has been held thatan informa- 
tion will not lie to remove officers of a railroad com- 
pany who hold office under an election of the directors, 
as these are merely agents or servants of the company 
removable at the will of the appointing power. People 
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v. Hill, 1 Lans. 202. In Burr v. McDonald, 3 Gratt. 215, 
the court declare that the officers of a joint stock 
company created for private purposes, have no fran- 
chise in their offices,and are removable during the 
term for which they are appointed, when found to be 
incompetent or faithless. See also Ellis v.North C., ete., 
Inst., 68 N. C. 423; Norfleet v. Staton, 73 id. 546; Pat- 
terson v. Hubbs, 65 id. 119; Clark v. Stanley, 66 id. 59; 
Howerton v. Tate, 68 id. 547; Nichols v. McKee, id. 
429; Welker v. Bledsoe, id. 457; R. R. Co. v. Davis, 2 
Dev. & Bat. 451. LEliason v. Coleman. Opinion by 
Smith, C. J. 
_—_—_——__—_ 
MAINE SUPREME JUDICIAL COURT AB- 
STRACT. 
MAY 1882.* 


BOUNDARIES — DESCRIPTION IN DEED —MONU- 
MENTS.— Where the description in a deed develops a 
latent ambiguity, parol evidence is admissible to ex- 
plain the same. Such evidence is also admissible to 
show whether a monument partially but erroneously 
described was the one intended. While monuments 
capable of being identified must always control courses 
and distances, the measurement of the lines, whose 
courses and distances are given, should not be disre- 
garded in determining the identity of the monuments 
claimed to be found with those referred to in the 
deed. See Crafts v. Hibbard, 4 Metc. 438; Abbott v. 
Abbott, 51 Me. 575; Stone v. Clark, 1 Metc. 378; Wing 
v. Burgis, 13 Me. 111. Tyler v. Fickett. Opinion by 
Barrows, J. 


CONTRACT —- NOT TO OPPOSE DISCHARGE IN BANK- 
RUPTCY, ILLEGAL.— A part of the consideration for “a 
promissory note, and an inducement to give the 
note, was an agreement on the part of the payee 
that he would not oppose the maker’s application 
for a discharge in bankruptcy then pending. Held, 
that a contract thus procured is void at common law as 
against sound public policy. Wiggin v. Bush, 12 
Johna. 396; Tuxbury v. Miller, 19 id. 311; Bell v. Leg- 
gett, 7 N. Y. 176; Dexter v. Snow, 12 Cush. 594; Phelps 
v. Thomas, 6 Gray, 327; Blaisdell v. Fowle, 120 Mass. 
447. It is also in violation of the terms as well as the 
policy of the bankrupt act. U.S. R.S., $5131. Marble 
v. Grant. Opinion by Libbey, J. 


EASEMENT—IN DAM, INCLUDED UNDER APPURTE- 
NANCES — PRESUMPTION.— There are two dams across 
ustream running from a pond, upon which stream a 
mill is situated, one at the mill, the other half a mile 
above the mill, and within a mile of the outlet of the 
pond. The lower dam flows to the upper. The upper 
is a reservoir dam used to preserve a head of water for 
the mill below. The same person owned the mill and 
both dams, but not all the land upon the stream be- 
tween the dams, using them for many years in con- 
junctiou with each other. Held, that an officer’s deed 
of the mill property describing it as ‘the milland dam 
with the appurtenances,” carries, by express terms, 
the mill-dam below, and by implication an easement 
in the dam above. The conveyance gives the grantee 
aright to usethe upper dam to maintain a head of 
water for the mill below. The ancient maxim or rule 
is,that when a person grants a thing he is supposed to 
grant such means of his own as are necessary to 
thereby attain the thing granted. When the principal 
thing is granted the incident passes with it. Broom’s 
Max. 362, Shep. Touch. 89. This principle especially 
applies to water privileges in grants of wills. A deed 
of a wharf may include the use of the adjoining flats; 
of a house,the right of access thereto; of standing tim- 
ber, facilities to cut and remove it; of a mine,opportu- 
nity to excavate forit. A ‘“ barn,’’ when conveyed or 








*Appearing in 73 Maine Reports. 





reserved eo nomine, may include a shed connected 
with it, and other privileges. Cunningham v. Webb, 
69 Me. 92. Under adescription of a ** rope-walk”’ in a 
deed, such land of the grantor may pass as is habitually 
and necessarily used for its business. Davis v. Handy, 
37 N. H. 6. An interesting and novel illustration of 
the principle is seen in the case of Hougan v. Railroad, 
35 Iowa, 558, where it was held that a railroad com- 
pany, having by grant aright of way for the use and 
occupation of its railway, had the legal right to dig a 
well upon such right of way, and to use the water sup- 
plied by percolation for railroad purposes, although it 
materially diminished the supply of water in a spring 
upon the grantor’s land. It has been frequently held 
that the principle applies to a grant of land with water 
running to buildings upon it, the grantor having a 
permanent ownership in the estate and in the waters. 
Coolidge v. Hager, 43 Vt. 9. In construing convey- 
ances of mills and mill privileges, the course of decision 
has been uniformly liberal toward the grant. It was 
laid down by the old writers in general terms, that * by 
the grant of mills, the waters, flood-gates, and the like 
that are of necessary use to the mills do pass.’”’ The 
same doctrine was at an early day accepted in this 
State. In Blake v. Clark, 7 Me. 436, it was held that 
the word “ mill’’ in a conveyance would carry the land 
under the mill, and might embrace the free use of the 
head of water existing at the time of the conveyance, 
as also a right of way and any other easement which 
has been used with the mill and which is necessary to 
its enjoyment. This principle has been acted upon in 
quite a number of subsequent cases. Hathorn v. Stin- 
son, 10 Me. 288; Maddox vy. Goddard, 15 id. 218; Rack- 
ley v. Sprague, 17 id. 281; Crosby v. Bradbury, 20 id. 
61; Stackpole v. Curtis, 52id. 383. Shaw, C. J. defines 
the principle in Richardson v. Bigelow, 15 Gray, 154, as 
far as applicable to the water-power embraced in such 
adescription. ‘It is a well settled rule of law,” says 
he, “that the grant of a mill carries with it, by neces- 
sary implication, the right to the use of the water- 
course coming to the mill and furnishing power for 
working it, and also to the canal or raceway which 
carries the water from the miil, to the full extent of 
the grantor’s right and power so to grant them.” 
Some cases hold that where the grant is by metes and 
bounds without allusion to water rights or privileges, 
and nothing to indicate an intention to include a 
privilege, the rule would not apply. Brace v. Yale, 4 
Allen, 393; Tabor v. Bradley, 18 N. Y. 109; Voorhees 
v. Burchard,55 id. 98; Simmons vy. Cloonan, 81 id. 557. 
That half a mile intervenes between the two dams does 
not defeat the application of the principle. New Ips- 
wich Factory v. Batchelder, 3N. H. 190. In Perrin vy. 
Garfield, 37 Vt. 312, a case similarto the one at bar, it 
was held that the easement passed. The court says: ‘‘It 
is said this dam or easement is too far distant to pass 
by a conveyance of the mill. The proximity of the 
one to the other is of little comparative importance in 
determining the question whether an easement passes 
by a conveyance of the dominant tenment. It depends 
rather upon the nature, character and purpose of the 
easement, its relation to the subject-matter of the 
grant, its accustomed use in connection with it, and 
its necessity to the value, and to the beneficial and 
convenient use of the premises granted.’’ Baker v. Bes- 
sey. Opinion by Peters, J. 


+ —__. 


CRIMINAL LAW. 


CONSTITUTIONAL LAW — RIGHT OF ACCUSED TO AP- 
PEAR MAY BE WAIVED.—The constitutional right of a 
prisoner to appear and defend in person and by coun- 
sel, to demand the nature and cause of the accusation, 
and to meet the witnesses face to face, is conferred for 
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the protection and benefit of one accused of crime, but 
like many other rights, it may be waived by him. So 
where a prisoner indicted for burglary and larceny,after 
his trial has begun voluntarily abandons the court 
room, and refuses to appear, he will be regarded as 
having waived a right which is guaranteed him, and the 
court is under no obligation to stop the trial, but may 
proceed in nis absence to final judgment. He will not 
be allowed to take advantage of his own fault. See Hol- 
liday v. People, 4 Gilm. 111; Wilson v. State, 2 Ohio, St. 
319; Ross v. State, 20 Ohio, 33; Hill v. State, 17 Wis. 
697. Illinois Sup. Co., March 28, 1882. Sahlinger v. Peo- 
ple of Illinois. Opinion by Craig, C. J. (102 Ll. 241.) 

EVIDENCE — DECLARATIONS OF INTERESTED PARTY 
AS PART OF RES GEST 4&.—Declarations made at or about 
the time of the commission of an act alleged to have 
been criminal, by a person claimed to be injured by the 
act, though not in presence of the accused, held, admiss- 
ible at the trial as part of the res geste. In this case 
defendant was charged with forcibly abducting chil- 
dren, and testimony was given by the State that he by 
threats compelled the mother of the children and the 
children to leave their home and accompany him. Evi- 
dence of declarations of the mother made during 
the progress of the journey, not in the presence of the 
accused, that she had left home of her own accord and 
taken the children with her and had procured the ac- 
cused to drive for her, held, admissible on behalf of the 
defense, although the mother was living at the time of 
the trial within reach of the process of the court. See, 
as illustrating this principle, Aveson v. Lord Kinnaird, 
6 East, 188; Thomson v. Trevannon, Skinner, 402; Bate- 
man v. Bailey, 5 T. R. 512; Doe v. Arkwright, 5 C. & 
P.575; Lord v. Colvin, 4 Drew, 366; Gorham v. Canton, 
5 Greenl. 266; Johnson v. Sherwin, 3 Gray, 374; Snover 
v. Blair, 25 N. J. Law, 94; Smith v. Cramer, 1 Bing. N. 
(C.585; Thorndike v. City of Boston, 1 Metc. 242; Lund 
vy. Tyngsborough, 9 Cush. 37. Maryland Ct. of Appeals, 
June 30, 1881. Robinson v. State of Maryland. Opinion 
by Magruder, J. (57 Md. 15.) 

FORMER CONVICTION — ON SAME ACT CONSTITUTING 
TWO OFFENSES.—Where the same act enters into, and 
constitutes the vital element of two offenses, a convic- 
tion for one offense is a bar to a prosecution for the 
other. Accordingly a conviction for swindling, which 
offense conaisted in obtaining value fora forged instru- 
ment, held, a bar to a subsequent conviction for the 
same act under an indictment for uttering a forged 
instrument. See Jintzen v. State,1 Tex. App. 47; 
State v. Damond, 2 Tyler, 387; State v. Williams, 10 
Humph. 101; Lumpkin v. State, 14 Ind. 327; State v. 
Nelson, 29 Me. 329; Ben v. State, 22 Ala. 9; Rex v. 
Benford, Barr. 980; Clem v. State, 42 Ind. 420. Texas 
Ct. Appeals, Dec. 3, 1881. Hershfield v. State of Texas. 
Opinion by Hurt, J. 


LARCENY — PLEADING — CERTAINTY OF DESCRIP- 
TION.—Where an information for larceny states only 
the collective value of sundry silver coins alleged to 
have been stolen, and then describes the coins as fol- 
lows, to wit: ** Current as money in the State of Kan- 
sas, consisting of five-cent pieces of nickel, commonly 
called ‘nickels;’ of quarter-dollar silver pieces, com- 
monly called ‘ quarters; ’* of ten-cent silver pieces, com- 
monly called ‘dimes ;’ of half- dollar pieces, commonly 
called ‘half-dollars;’ of one-dollar silver pieces, com- 
monly called ‘dollurs;’ of certain foreign coins of 
various denominations; ”’ and further alleges that ‘ta 
more particular description of any and of all such 
money cannot be given, as informant has no means of 
obtaining knowledge, ’’ held, the information contains 
asufficiently definite description of the property alleged 
to have been stolen, and if the defendant is convicted 
of stealing only a part thereof, and the jury find, and 
in their verdict return, the value of the part so stolen, 





judgment may be legally rendered upon the verdict. 


See State v. Henry, 24 Kans. 457; Commonwealth v. 
Sawtelle, 11 Cush. 142; Peoplev. Linn, 23 Cal. 150; Peo- 
ple v. Bogart, 36 id. 245; Daily v. State, 10 Ind. 536; 
McCain v. State, 10 id. 195; Commonwealth v. Grimes, 
10 Gray, 470. Kansas Sup. Ct., July Term, 1881. State 
of Kansas v. McAnulty. Opinion by Horton, C. J. (26 
Kans. 533). 


PosTaAL OFFENSE— ADVERTISING COUNTERFEIT 
MONEY FOR SALE— EVIDENCE -— COPY — COMPARISON 
OF WRITINGS.— (1) The sending through the mail of a 
letter calculated to induce the purchase of counterfeit 
mouey at alow price, for the purpose of putting it off 
as good money, constitutes an offense such asis created 
by section 5480, U. S. Rev. St., notwithstanding the 
absence of evidence showing an intention to defraud 
any particular person. The gist of the offense is the 
abuse of the mail. The mailing of the letter and the 
letter itself, showing its unlawful character, constitute 
the corpus delicti. That defendant was the sender 
may be proved by his admissions to that effect. (2) It 
is not allowable to permit the jury to inspect a copy of 
such letter, made by the accused in their presence, for 
the purpose of comparing the handwriting. To allow 
this would be to permit the accused to make evidence 
for himself. Norcan the evidence of an expert, not 
proven to be acquainted with the handwriting of the 
accused,be received as to whether such letter and copy 
were in the same handwriting. (8) The statute of a 
State, permitting a comparison of writings for the 
purpose of determining handwriting, has no effect upon 
criminal proceedings in the courts of the United States. 
U.S. Cire. Ct., 8S. D. New York, Jan. 23, 1882. United 
States v. Jones. Opinion by Benedict, D. J. (Fed. 
Rep. 469.) 


WITNESS — CRIMINAL DEFENDANT LIABLE TO CROSS- 
EXAMINATION AS TO OTHER CRIMINALITIES — ADUL- 
TERY — OTHER ADULTEROUS AcTS.— (1) A defendant, 
in a criminal prosecution, testifying in his own behalf, 
may be cross-examined in full,in the same manner 
and to the same extent that any other witness could 
be. He is not to be protected against cross-examina- 
tion beeause his answers may implicate him in other 
criminalities besides the offense with which he is 
charged, *if the connection is such that the proof is 
relevant to the issue. The statute of 1879, which pro- 
vides that he shall not be compelled to testify on cross- 
examination to facts which would convict him of any 
other crime than that for which he is on trial, only ex- 
cludes compulsory admission of independent and ex- 
traneous offenses, evidence of which is offered merely 
to affect character or credibility. State v. Wentworth, 
65 Me. 284; State v. Ober, 52 N. H. 459; Common- 
wealth v. Nichols, 114 Mass. 285; Commonwealth vy. 
Reynolds. 122 id. 454; Connors v. People, 50 N. Y. 240; 
Stover v. People, 56 id. 315. So far as he refuses to 
answer competent questions the refusal is evidence 
from which the jury can draw unfavorable inferences 
against him. Andrews v. Frye, 104 Mass. 234. (2) In 
a prosecution for adultery, acts prior and also subse- 
quent to the act charged in the indictment when indi- 
cating a continuousness of illicit intercourse, are ad- 
missible in evidence for the purpose of showing the re- 
lation and mutual disposition of the parties, the 
reception of such evidence to be largely controlled by 
the judge who tries the cause, explaining to the jury 
its purpose and effect. This doctrine is in accordance 
with the logic of the law and with the authorities. 
The same rule applies where intent, or system, or 
scienter may be involved, as illustrated in successive 
cheats or forgeries, or passing counterfeit money to 
different persons, and the like; the doctrine concerning 
which classes of crime may be found illustrated and 
supported in the text, and cases cited in Whart. Crim. 
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Ev. (8th ed.) in section 31, etc., andin 1 Greenl. Ev. 
(13th ed.) sections 53, 451, 454, and notes. State v. 
Bridgman, 49 Vt. 202; Thayer v. Thayer, 101 Mass.111; 
Commonwealth v. Nichols, 114 id. 285. Maine Sup. 
Jud. Ct., Aug. 22,1881. State of Maine v. Witham. 
Opinion by Peters, J. (72 Me. 531.) 


—_——_~—__—— 
INSURANCE LAW. 


FIRE POLICY — CONDITION AS TO JUDGMENT — AS 
TO EXECUTION — NOTICE — ESTOPPEL.— (1) A condi- 
tion in an insurance policy for a forfeiture in 
case a judgment lien should exist upon the 
property, or proceedings should be commenced to 
foreclose a mortgage upon it, is waived by the act of 
the insurer’s agent in renewing the policy with knowl- 
edge of such judgment lien or foreclosure proceedings. 
The agent's knowledge, though not acquired in his ca- 
pacity as agent, or while engaged in the transaction of 
his principal’s business, will still bind the insurer, if he 
possessed such knowledge when he renewed the policy, 
though he is not bound to charge his mind with all 
rumors or loose information coming to his knowledge. 
Miner v. Insurance Co., 27 Wis. 693; McBride v. In- 
surance Co., 30 id. 567; Devine v. Insurance Co., 32 
id. 476; Webster v. Insurance Co., 36 id. 7; Winans v. 
Iwsurance Co., 38 id. 342; Mechlen v. Insurance Co., 
id. 665; Roberts v. Insurance Co., 41 id. 226; Gans v. 
Insurance Co., 43 id. 113; Palmer v. Insurance Co., 44 
id. 206. (2) A condition voiding the policy in case of 
“the issuing or levy of an execution, without actual 
possession, against any kind of property hereby in- 
sured.”’ Held, not intended to apply to real estate. 
Properly speaking there is no actual possession of real 
estate taken by the officer on levy of an execution 
upon it. The possession remains in the judgment 
debtor until deed is given. In the words of Reynolds, 
C.,in Colt v. Phoenix Fire Ins. Co., 54 N. Y. 595-8, 
where a similar clause was considered, ‘‘the levy of an 
execution upon realestate underan ordinary judg- 
ment is at this day unnecessary, and in fact never is 
done, and it may be said is now unknown to the law.” 
In that case the court decided that the clause did not 
apply to real estate, but to the levy of an execution 
upon personal property only, where the actual levy by 
the sheriff divests the personal property of the debtor, 
to a large extent at least, and the sheriff takes and re- 
tains possession until sale. Wisconsin Sup. Ct., Nov. 
3, 1881. Shafer v. Phenix Fire Ins. Co. (53 Wis. 99.) 


FIRE POLICY — CONDITIONS — CHARACTER OF PRE- 
LIMINARY PROOFS — ARBITRATION CLAIM.—(1) The 
conditions in a policy of insurance requiring ‘prelim- 
inary proofs, and a reference to arbitration in case of 
difference, are conditions precedent to suit. (2)The 
clause providing that ‘‘ payment of any loss or damage 
shall be made within sixty days after satisfactory proof 
thereof shall have been made to the company,”’ means 
that suit cannot be maintained until sixty days after 
delivery of preliminary proofs, which are or should be 
accepted as satisfactory ; and a suit commenced before 
the expiration of said sixty days is premature, and the 
commencement of a suit is the issuance of process, not 
its service upon defendant. (3) An examination of the 
insured under oath is consistent with a demand for 
proper preliminary proofs. See Columbia Ins. Co. v. 
Lawrence,2 Pet. 53. (4) The insurer who rejects as defect- 
ive preliminary proofs without specifying the defects, 
but refers the insured to the condition of the policy 
which defines what they must contain, with a notice 
that he insists upon an exact compliance with that con- 
dition, waives no right to urge the defects in such 
proofs. Kimball v. Hamilton Ins. Co., 8 Bosw. 503; 
Lycoming Co. Ins. Co. v. Updegraff, 40 Penn. St. 324. (5) 
The policy requiring the insured to furnish as partic- 





wlar an account as the nature of the case will admit of, 
will not be complied with by a statement in which 
there is not even an attempt made to enumerate the 
articles lost, or to give their kind or value; and arefer- 
ence to the books and invoices of the insured, even 
when they had been in the possession of the insurer 
after the loss, will not be sufficient, as it is the duty of 
the insured to make out the particular statment. Cat- 
lin v. Springfield lus. Co., 1 Sumn. 487. (6) The insuf- 
ficiency of preliminary proofs, there being no question 
of waiver involved, is a question of law for the court, 
and not a question of fact forthe jury. Catlin y. 
Springfield Ins. Co., 1 Sumn. 437; Beatty v. Lycoming 
Ins. Co., 66 Penn. St. 17; Wellcome v. People’s Equitable 
Fire Ins. Co., 2 Gray, 480; Norton v. Rensselaer & §, 
Ins. Co., 7 Cow. 645. (7) The arbitration clause, which 
requires the award of arbitrators as to the amount of 
damages, is a valid contract, and a compliance or at- 
tempted compliance with it isa condition precedent to 
suit. See Scott v. Avery, 5 H. of L. Cas. $11; Elliot y. 
Royal Exch. Assur. Co., L. R., 2 Exch. D. 245; Dawson 
v. Fitzgerald, id. 260. U. 8. Civic Ct., FE. D. Louisiana 
Dec. 19,1881. Gauche v. London & Lancashire Ins. Co 
Opinion by Billings, D. J. (10 Fed. Rep. 347.) 


NEW BOOKS AND NEW EDITIONS. 


16TH NEVADA REPORTS. 


This volume, published by A. S. Bancroft & Co., 
San Francisco, contains cases as late as January, 1882. 
Several of the cases are of interest: A water com- 
pany, contracting to supply a municipal corporation 
with water to extinguish fires, is not liable to a citizen 
fora breach of that contract whereby his property 
was burned; nor is it liable to the city in damages by 
reason of diminution of taxable property . Ferris v. 
Carson Water Company, p. 44. A statute prohibiting 
the sale of opium is constitutional. Chinese may 
lawfully be excluded from juries on the ground of 
alienage.——State v. Ah Chew, p. 50. A statute grant- 
ing a deduction from the term of sentence to convicts 
for good behavior, is void as to sentences imposed 
before the statute takes effect. Ex parte Darling, p. 
98. A statute authorizing an association to give con- 
certs and distribute prizes by raffle for the support of 
the insane is unconstitutional as authorizing a lottery. 
—-State v. Overton, p. 136. One may not diverta 
spring on his land to the injury of another to whom the 
water naturally comes through a creek by percolation 
from the spring. Strait v. Brown, p. 317. A Roman 
Catholic orphan asylum isa “sectarian ”’ institution, 
although the Catholic children are taught the princi- 
ples of the Catholic Church and the Protestant chil- 
dren are taught only the tenets common to all Chris- 
tians. ——State v. Hallock, p. 385. A ‘“‘teamster’’ is one 
who habitually drives a team or is engaged in the 
business of teaming.——Llder v. Williams, p. 416. 


NOTES. 


Fee HAWKINS keeps a dog _ that goes 
on Circuit with him, it seems, for the London 
Law Times says the jury at Cambridge “ were kept 
waiting for half a day until Mr. Justice Hawkins and 
his dog arrived from London and had lunched at 
Trinity.’’ The learned justice probably runs his court 
* ner cur.”’ * Ah Chew is a misnomer for a Cbina- 
man when hecannot have opium. See 16 Nev. 50. 
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CURRENT TOPICS. 
TE have read, with a great deal of pleasure, 
\ ‘‘Copyright in Books, an inquiry into its 
origin, and an account of the present state of the law 
in Canada,” a lecture before the law school of 
Bishop's College, Sherbrooke, P. Q., by 8. E. Daw- 
son. This isa learned, and very witty and acute 
production. The author does not believe in the 
author's right of perpetual monopoly of his works. 
Herein he thinks with Lord Macaulay, Lord Camden, 
Napoleon and others, and differently from Mr. Mor- 
gan and Mr. Drone. Mr. Dawson says: ‘*The law 
has always made a distinction between literary prop- 
erty and other property, and in spite of all that has 
been written this distinction is both necessary and 
just.” He adverts to the fact that the author is 
always a borrower, and cites Chaucer, Shakespeare 
and Milton. ‘‘If copyright and patent right were 
perpetual,” he says, ‘‘the whole intellectual and 
physical world would be parcelled out by inherit- 
ance into small holdings, interlaced so that the 
courts and judges would be occupied forever in 
interminable discussions upon intangible things.” 
He makes a little gentle fun of Mr. Drone for argu- 
ing in favor of the perpetuity of literary property 
from the fact that Isaac vindicated his claim to a 
well that his father Abraham had dug a hundred 
years before, saying that ‘‘ Abraham could no more 
have acquired a title by digging a well on another 
man’s land than he could by building a house upon 
another man’s land now,” and that ‘‘such @ priori 
writers are really would-be legislators, drawing the 
law from their own inner consciousness.” He 
points out that the benefit of the works of authors 
usually inures to publishers and capitalists, ‘‘ who 
would like them to go down from generation to 
generation.” He also says that “many great works 
might be suppressed as opinion changed from age to 
age, and a Puritan heir might suppress the works of 
Shakespeare, and a Jacobite lock up or expurge the 
works of Milton.” He quotes Napoleon I, who said: 
‘A literary property is an incorporeal property, 
which being in the course of time and by the pro- 
cess of inheritance subdivided among a multitude 
of individuals, would end so as to exist for nobody; 
for how could a great number of proprietors, often 
separated from each other and scarcely knowing 
each other, combine and reprint the works of their 
common author? Nevertheless, if they did not do 
so, and they alone had the right to publish, the best 
works would insensibly disappear from circulation.” 
We coincide with Mr. Dawson and his great author- 
ities, and think that Macaulay demolished the pre- 
tensions of the advocates for perpetuity of authorial 
right. Mr. Dawson pays a high and deserved com- 
pliment to Mr. Drone’s work on Copyright; but he 
administers a mild rebuke to the arrogance of those 
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who speak of Lord Camden’s “specious harangue,” 
and of Lord Macaulay’s “ groping in a fog, and not 
understanding the matter upon which he was speak- 
ing,” and of the ‘‘ignorance and sophistry of those 
great men who unfcrtunately differ from Mr, Drone 
or Mr. Morgan.” 


The proceedings in Ireland against High-Sheriff 
Gray, for contempt of court, are certainly very ex- 
traordinary. The high-sheriff, being proprietor of a 
newspaper, published a statement that it was 
rumored that members of the jury in a certain case 
of public interest had been intoxicated in a public 
place pending the trial. This publication was not 
made until after the conclusion of the trial. This was 
a grave charge, and it would seem that the first busi- 
ness of the court would have been to investigate the 
charge, and if it summoned the maker of the charge 
before it, that it would be for the purpose of that 
investigation. But instead of this, the court sum- 
moned the sheriff before it, and without any hearing 
or investigation of any sort whatever, pronounced 
sentence against him for contempt of court. The 
sentence, it is conceded on all hands, was grossly 
severe, and the manner of imposition was outrag- 
eously arbitrary, hasty and intemperate. But this is 
not so important as the inquiry, why should the 
sheriff have been deemed in contempt at all? It may 
be that he was in contempt under British law, but 
why should the law be so? What he did may be a 
crime, but what is there in it in the nature of a con- 
tempt? If the charge was true it is certain that 
the publication subserved the ends of public justice. 
Even if it was not true the publication should not be 
punished at all, unless it was clear that it was made 
from improper motives. It will be noticed that the 
charge was very different from one merely impugning 
the motives or honesty of the jurors; it charged im- 
moral and indecent conduct in a public place. We 
should say that an editor, who was credibly informed 
of such conduct and refused to give publicity to it, 
would be more blamable than one who should pub- 
lish it. A correspondent of the Canada Legal News 
very vigorously remarks: ‘‘It is no new idea of 
Mr. Justice Lawson to punish crimes in Ireland as 
contempts of court. Starting from some foolish 
maunderings of Chief Justice Wilmot, found in an 
old trunk after his death, and published by the 
uncritical piety of his children amongst his opinions, 
the judges in Ireland conceived the idea of convert- 
ing every crime into a constructive contempt of 
court, * * * Mr. Gray was guilty of libel,—it 
appears, a very gross libel, untruthful and highly 
injurious to persons performing a public duty of no 
ordinary dfficulty. But it was no more a contempt 
of court than Macaulay’s Chapter on Jeffries and 
the Bloody Assizes. One can easily conceive this 
prerogative being pushed so far as to forbid or pun- 
ish writings intended to thwart justice in a pending 
case; but after the trial the proceedings surely must 
be public property on the same conditions as any 
other fact of a public character. If they are not so 
after the trial, at what period is the contempt pre- 
scribed?” 
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In the current number of the North American 
Review, Judge Edward A. Thomas writes in favor 
of abolishing oaths in legal proceedings, on the 
ground that it is futile and unjust to require them. 
He objects to them in theory because they imply 
that God punishes perjury more severely than false- 
hood, and in practice because they do not restrain 
perjury, and exclude those who do not believe in a 
future state of rewards and punishments from testi- 
fying. He also raises the minor practical objection 
that men recognizing various forms of oaths, it is 
sometimes inconvenient and unseemly to introduce 
the form which the particular witness considers 
binding on his conscience —as for example, the fin- 
ger or toe of a Brahmin for a Hindoo to kiss, or a 
cow for a Parsee to hold by the tail, or a saucer 
for a Chinaman to break, or a cock for him to 
behead. He also objects to the inconsistency of 
the law in varying and adapting the form tothe same 
conscience, according to circumstances — as political 
oaths more or less ‘‘iron-clad’””—and to the carelessness 
and irreverence with which oaths are generally ad- 
ministered. The last objections are out of the ques- 
tion as to the morality and policy of requiring oaths. 
The idea of this essay is not new; it was strongly 
urged by Jeremy Bentham, as the essayist points out- 
It seems to us that the truth as usual lies between 
the extremes. It would be injudicious to dispense 
with oaths; it is unjust to exclude a man from testi- 
fying because he does not believe in a future state of 
rewards and punishments. The form, while it does 
not wholly prevent perjury, does something toward 
it; it restrains some; it makes many reflective and 
careful. It isno hardship upon any one who is will- 
ing to take it. For the considerable class who are 
unwilling to take it, allowance should be made. 
Allowance is made for some of them, such as 
Quakers. But there are many good men who do not 
believe in any God or future life, or believe in them 
in a different form from that generally accepted by 
Christians. These men should not be shut out and 
stigmatized. We know of no reason why Col. 
Ingersoll should not be as competent and as credible 
a witness as Henry Ward Beecher; Ralph Waldo 
Emerson, it would seem, should have been as re- 
spectable a witness as Dr. Hall; Professor Tyndall as 
Dr. McCosh. But there should be a form of some 
sort to impose solemnity and dignity upon the pro- 
ceeding; to impress the witness with the importance 
and responsibility of his position; and to mark his 
public acknowledgment of the sanction and the 
consequences. Men who profess to believe in God 
and a future state of rewards and punishments should 
be sworn by all the sanctions which their profession 
implies; others should at least be made publicly to 
acknowledge the solemnity of the occasion and 
solemnly to pledge themselves to tell the truth. We 
hope the day will never come when a man can give 
testimony in the same way he would tell the story 
to another out of court. We hate, as deeply as any 
body, the making of a man’s religious belief the 
test of his competency as a witness, but we see no 
reason why an “ unbeliever” should be excused from 





a settled and common form, as nearly equivalent to 
the usual one as can be devised, which he shal] 
recognize as binding his conscience. Judge Thomas 
objects to the public exposure of a man’s unbelief, 
and the consequent ‘‘ distrust and obloquy.” The 
exposure may be ‘‘ disagreeable,” as he insists, but 
we see no help for that. We do not think that any 
man should be permitted to pass for a christian if 
he is not, nor that he should be ashamed of not be- 
ing what he thinks he ought not to be. When he 
says that the exaction of oaths leads to perjury he is 
technically right, inasmuch as there can be no perjury 
without oaths; but it is not true that they lead to 
falsehood, for it 1s not the exactioa of the oath, but the 
determination of the witness to lie, that induces false- 
hood, and this determination does not spring from 
the oath. 


An amusing definition reaches us from the Pa- 
cific. In People v. Gray, California Supreme Court, 
July 28, 1882, 9 Pac. C. L. J. 778, a capital case, 
the jury had in their room on tap and in daily use, 
three or four kegs of beer, and also consumed two 
demijohns of wine; and ‘‘two bottles of whisky at 
each meal, including breakfast ;” this was held not 
to be ‘‘suitable and sufficient food,” and the con- 
sumption thereof was held to be improper conduct 
calling for the setting aside of the conviction, al- 
though it did not appear that any juryman was 
thereby unfitted for the discharge of his duty. One 
judge mildly observed, ‘‘ it is sufficiently clear that 
some of them might quite naturally have been more 
or less under the influence of liquor while deliberat- 
ing on the verdict.” Another gently says, ‘‘ there 
is strong reason to suspect this of one of the jurors.” 
The case showed that all the drinking was done in 
about eight days. How the jury managed to smug- 
gle all this liquor into their room and into them- 
selves does not appear. 


NOTES OF CASES. 


HE recent English case of Allen v. Richards shows 
an ingenious device to pirate a trade-mark. A 
motion was made by the. plaintiff, a vendor and 
manufacturer of mineral and aerated waters, for an 
interim injunction to restrain the defendant, a 
keeper of a beer-shop, from selling ginger beer not 
manufactured by the plaintiff, in bottles stamped or 
marked with the plaintiff's name or registered 
trade-mark. The bottles in question were bought 
at second hand by the defendant, who filled them 
with his own ginger beer and labelled them with 
an adhesive label bearing his own name. The de- 
fendant contended that the plaintiff had parted with 
the whole property in the bottles and also denied 
any fraudulent user. The plaintiff relied on the de- 
cision of Malins, V. C., in a similar case, Rose v. 
Loftus, 47 L. J. Ch. 576, 27 W. R. Dig. 242. 
North, J., said that if the defendant chose to buy 
second-hand bottles bearing a trade name and filled 
them with the same liquid as the owner of the name 
was in the habit of filling them with, the defendant 
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was not ina position to resist an injunction if applied 
for. The affixing of the defendant’s own label did 
not affect the question, for the label might get re- 
moved in a variety of likely ways— for instance, if 
the bottle were plunged inice. If the label under 
such circumstances were to come off, there would be 
nothing to prevent the public from believing that 
they were purchasing, in the bottles stamped with 
the plaintiff's name, ginger beer manufactured by 
him. In Hennessy v. Wheeler, 69 N. Y. 271; 8. C., 
25 Am. Rep. 188, where the defendant was charged 
with imitating the plaintiff's trade-mark on brandy 
bottles, he sought to prove that the plaintiff's hands 
were not clean, because he stamped his bottles 
‘+ quart ” and ‘‘ pint,” whereas they did not hold so 
much. But the court held that these words were 
not intended as measures of capacity, but only to 
distinguish one from the other. 


In Jeffreys v. City of Pittsburgh, Pennsylvania 
Common Pleas, May 31, 1882, 13 Pitts. Leg. Jour. 
21, there had been an ancient dedication of land, 
mainly for a burial ground and subordinately for a 
school-house, and the defendants undertook to re- 
move the dead bodies in order to adapt the entire 
lot to school purposes. This, it was held, could be 
restrained at the suit of a citizen whose father was 
buried there. The court observed: “I do not ques- 
tion the right of the city of Pittsburgh to prevent 
further interment in this graveyard, nor indeed will 
I now deny that by proper legislation it may compel 
the removal of the bodies now there, if it is neces- 
sary for the health or peace of the city. But the 
defendants have shown no right to invoke these 
powers to protect their claim. The city ordinance, 
so far as any but itself is concerned, is mere brutum 
fulmen, and indeed the defendants are not even pre- 
tending to proceed under its terms, which are that 
‘the dead bodies must be removed to some other 
graveyard or cemetery.’ Even if the authority to 
compel removal of the bodies had been properly ex- 
ercised, the defendants would have obtained no 
right thereby to use the burial ground for school 
purposes, Can it then be (if I am correct so far) 
that a court of equity has no power, at the instance 
of the next of kin, to prevent the removal of the 
dead ? Surely every principle, not only of decency 
and humanity, but of justice and social duty would 
indicate the contrary. Law can punish but not pre- 
vent, and if equity cannot interfere, then is our sys- 
tem of jurisprudence sadly deficient. In Beattie v. 
Kurtz, 2 Pet. 566, Justice Story, in discussing a 
somewhat similar case, says, in granting an injunc- 
tion: ‘The remedy must be sought, if at all, in the 
protecting power of a court of chancery operating 
by its injunction to preserve the repose of the ashes 
of the dead and the religious sensibilities of the liv- 
ing.’ Fully recognizing a paramount duty to the 
living in case of public necessity, with which our 
deepest feelings must not and should not interfere, 
I cannot admit that where such duty is not mani- 
fested by appropriate legislation or authority, a son 





has no right to call upon a court to prevent the des- 
ecration of his father’s grave.” 


In Harmony Building Association v. Burger, Penn- 
sylvania Supreme Court, February, 1882, 13 Pitts. 
Leg. Jour. 17, it was held that marble counter slabs 
in a store, where the counter is complete without 
them, and weather vanes attached to the roof of a 
house, are not parts of the realty, and hence do not 
pass to the sheriff's vendee of the land. The court 
passed over the question of the vane very lightly. 
In this Dutch community it would excite surprise if 
a weather vane were to be held not part of a house. 
The court continued: ‘‘The question of the marble 
slabs was more doubtful. There was evidence that 
the counter was complete without them, and that 
they were more ornamental than necessary. Upon 
this point the learned judge instructed the jury as 
follows: ‘If you believe that it (the counter) was 
complete without the slabs, and that the slabs were 
put there more as an ornament than for use, and 
with no intention to make them part of the free- 
hold, then the plaintiff could not recover for them; 
but if on the other hand, you believe that the slabs 
were essential to make the counter complete, and 
were intended to become part of the realty, then 
the plaintiffs are entitled to a verdict.’ It was con- 
tended by the learned counsel for the plaintiff that 
the above instruction was erroneous, in this, that it 
gave undue weight to the intention of the defend- 
ant; that while as between landlord and tenant the 
intention to annex is the criterion, yet as between 
vendor and vendee, the rule is not so. As an ab- 
stract proposition this criticism is true to a certain 
extent. There may be some things which are so 
essentially a part of the freehold, that as between 
vendor and vendee, the intention of the owner may 
be of little weight. But this is not such case, 
The articles themselves were of such an equivocal 
character as to raise a jury question. Hence the 
object in placing them there became material, which 
is all the learned judge intended, and all the jury 
probably understood by the word ‘intention.’ If 
the counter was complete without the marble slabs; 
if they were placed there for the purpose of orna- 
ment, they were no more a part of the freehold, and 
necessary to its enjoyment, than a loose cloth cover 
would have been. In neither case would there have 
been any attachment to the freehold, and the inten- 
tion of the owner is to be regarded in considering 
the character of the articles. Without going over 
the learning upon this vexed question, it is believed 
the foregoing views are fully sustained by the 
authorities, among which it is sufficient to refer to 
Hill v. Sewald, 3 P. F. Smith, 272, and Seeger v. 
Pettit, 7 id. 437; 8. C., 18 Am. Rep. 452.” See 
McKeage v. Hanover Fire Ins. Co., 81 N.Y. 38; 8. C., 
37 Am. Rep. 471, and note, 472, for recent cases of 
fixtures. In a recent English case tapestry hanging 
on the walls was held a fixture. The follow- 
ing are a few of the fixtures which have been held 
to be removable as ornamental or domestic fixtures: 
Bells, Lyde v. Russell, 1B. & Ad. 394; cornices, 
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Avery v. Cheslyn, 3 A. & E. 75; book-cases nailed 
or screwed to a wall, Birch v. Dawson, 2 A. & E. 
87; ornamental chimney-pieces, Leach v. Thomas, 7 
C. & P. 327; a pump slightly affixed to the freehold, 
Grymes v. Boweren, 6 Bing. 437; marble slabs, Allen 
v. Allen, M. 112; grates, ranges or stoves fixed with 
brickwork in the chimney-places, but removable 
without injury, Rex v. St. Dunstan, 4 B. & C. 686. 


—_>___—_ 


DUTY TOWARD INFANT TRESPASSERS ON 
DANGEROUS PREMISES, ETC. 

N Gillespie v. McGowan, Pennsylvania Supreme 
Court, April 24, 1882, the defendant owned an 
abandoned brick yard with an open and unguarded 
well in it, in plain sight, about one hundred feet 
from the highway. The public were accustomed to 
cross the field, but the paths were somewhat distant 
from the well. The nearest dwelling-house was 
three hundred yards off. <A boy eight years old was 
found drowned in the well. He fell in by daylight. 
The Common Pleas sustained a verdict for the plaint- 
iff, but this is now reversed by the Supreme Court, 
as we expected it would be. (See Humorous Phases 
of the Law, 2d ed., 179.) “It is indeed pretty hard 
if a man must fence an old well-hole against every 
young rascal who is fool enough to think he can 
find fish in it. The parents of such piscatorially 
inclined youngsters should attach floats to them.” 
The court observe: ‘‘A boy playing upon its edge 


might fallin, just as he might in any pond or stream 


of water. In this respect the well was no more 
dangerous than the river front on both sides of the 
city, where boys of all ages congregate in large 
numbers for fishing and otheramusements. Vacant 
brick yards and open lots exist on all sides of the 
city. There are streams and pools of water where 
children may be drowned; there are inequalities of 
surface where they may be injured. To compel the 
owners of such property either to inclose it or fill 
up their ponds, and leave the surface so that tres- 
passers may not be injured would be an oppressive 
rule. The law does not require us to enforce any 
such principle, even where the trespassers are 
children. We all know that boys of eight years of 
age indulge in athletic sports. They fish, shoot, 
swim, and climb trees. All of these amusements 
are attended with danger, and accidents frequently 
occur. It is part of a boy’s nature to trespass, 
especially where there is tempting fruit; yet I never 
heard that it was the duty of the owner of a fruit 
tree to cut it down because a boy trespasser may 
possibly fall from its branches. Yet the principle 
contended for by the plaintiff would bring us to this 
absurdity, if carried to its logical conclusion. More- 
over, it would charge the duty of the protection of 
children upon every member of the community except 
their parents.” 

The ruling below was based upon Hydraulic Works 
Co. v. Orr, 88 Penn. St. 332. In that case a child 
six years old strayed from a street, through a gate 
marked “private” and ‘‘no admittance,” but 





sometimes left open, into a private alley, and was 
there killed by the falling down upon it of a mov- 
able platform used in shipping goods. The court 
instructed the jury that ‘‘a child cannot be treated 
as a trespasser or wrong-doer,” and that ‘‘ persons 
who hold premises opening on public thoroughfares 
must use them in such a way as to protect those 
who might accidentally stray upon them.” This 
instruction was affirmed. The court said, among 
other things: ‘‘The gate and passage-way opened 
out upon a public and much frequented street, where 
persons were passing and children playing. Unlike 
an ordinary public alley this passage was often open 
and therefore liable tothe incursions of children, and 
even grown persons, from thoughtlessness, accident 
or curiosity, * * * this spot is not so private 
and secluded as that a man may keep dangerous 
pits or deadfalls there without a breach of duty to 
society, * * * hehad good reason to expect that 
one day or other, some one, probably a thoughtless 
boy, in the buoyancy of play, would be led there, 
and injury would follow.” Paxson, J., dissented. 
But in the principal case this case is distinguished 
on the ground that the defendant “ maintained upon 
its premises what this court designated as a danger- 
ous and deadly trap, weighing over eight hundred 
pounds, and liable to fall at any moment and ‘crush 
children beneath it like mice in a dead fall.’ It was 
in the heart of the city, close to a public highway, 
and the access to it frequently left open; and it was 
moreover so constructed as not to give any indica- 
tion of its danger.” So far as it was intended to 
sanction the doctrine that ‘‘achild cannot be treated 
as a trespasser or wrong-doer,” it isexplicitly over- 
ruled by the principal case. The principal case also 
dissents from the doctrine laid down in it at the 
trial, that ‘‘the owner of premises in the neighbor- 
hood of a populous city, and opening on a public 
highway, must so use them to protect those who 
stray upon them and are accidentally injured,” as- 
serting that it isin direct conflict with Gram- 
lich v. Wurst, 86 Penn, St. 74; S. C., 27 Am. Rep. 
684, in which it was held that “ where the owner of 
land, in the exercise of lawful dominion over it, 
makes an excavation thereon, which is such a distance 
from the public highway that the person falling 
into it would be a trespasser upon the land before 
reaching it, the owner is not liable for an injury 
thus sustained.” In that case the defendant had 
made an excavation within eighty feet of astreet in 
Philadelphia, and it was unguarded; but the court 
held the owner was not liable. The well-established 
principle in such cases is that ‘‘ where an excavation 
is made adjoining a public way, so that a person 
walking on it might, by making a false step or being 
affected with sudden giddiness, fall into it, it is 
reasonable that the person making such excavation 
should be liable for the consequences. But when 
the excavation is made at some distance from the 
way, and the person falling into it would be a tres- 
passer upon the defendant’s land before he reached 
it, the case seems to be different.” The same doctrine 
was asserted with much force by Chief Justice Gib- 
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son, in Knight v. Abert, 6 Barr, 472, where he said: 
“A man must use his property so as not to incom- 
mode his neighbor; but the maxim extends only to 
neighbors who do not interfere with it or enter upon 
it. He who suffers his cattle to go at large takes 
upon himself the risk incident to it. If it were not 
so, a proprietor could not sink a well or a saw pit, 
dig a ditch or a mill-race, or open a stone quarry or 
amine hole on his own land, except at the risk of 
being made liable for consequential damages from it, 
which would be a most unreasonable restriction of 
his enjoyment.” 

Gramlich v. Wurst and the cases there cited were 
however cases of adult sufferers and trespassers. 

Whether it is negligent in a railroad company to 
leave a ‘‘turn-table” unlocked and unguarded in 
a place accessible to small boys, so that they may 
hurt themselves while playing with it, has been 
variously decided. The affirmative is held in Kansas 
City Ry. Co. v. Fitzsimmons, 22 Kans. 686; 8. C., 31 
Am. Rep. 203; Keffe v. M. & St. P. R. Co., 21 Minn. 
207; 8. C., 18 Am. Rep. 393; (in McAlpin v. Powell, 
70 N.Y. 126; S.C., 26 Am. Rep. 555; the court say 
obiter of these cases, ‘‘ we are not prepared to uphold 
these cases”); the contrary in St. Louis, ete., R. Co. 
v. Bell, 81 Ill. 76; 5. C., 25 Am. Rep. 269. The 
question also incidentally arose in Railroad Co. v. 
Stout, 17 Wall. 657, and Koons v. St. Lowis, ete., Co., 
75 Mo. 592. In Kansas Central Ry. Co. v. Allen, 22 
Kans. 285, a similar action, the court thus describe 
the restless small boy: ‘* Everybody knows that by 
nature and by instinct boys love to ride, and love to 
move by other means than their own locomotion. 
They will cling to the hind ends of moving wagons, 
ride upon swings, swing upon gates,” (add swing- 
bridges; Gavin v. Chicago, 97 Ill. 66; 8.C., 37 Am. Rep. 
99); ‘‘slide upon cellar-doors and the rails of stair- 
cases, pull sleds up hill in order to ride down upon 
them on the snow, and even pay to ride upon imita- 
tion horses and imitation chariots swung around in 
a circle by means of steam or horse power. This last 
is very much like riding around in a circle upon a 
turn-table. Now everybody, knowing the nature 
and instincts common to all boys, must act accord- 
ingly. No person has a right to leave, even upon 
his own land, dangerous machinery calculated to 
attract and entice boys to it, there to be injured, 
unless he first takes proper steps to guard against 
all danger; and any person who thus leaves dangerous 
machinery exposed, without first providing against 
all danger, is guilty of negligence.” 

But the Kansas court, in Central Branch, ete., R. 
Oo. v. Henigh, 23 Kans. 347; 8. C., 33 Am. Rep. 
167, distinguish such cases as the last and hold more 
in accordance with the principal case. Here a boy, 
four or five years old, climbed on a railroad car, stand- 
ing on a switch track, on a slightly descending 
grade, with brakes fastened, unfastened the brakes 
and thus started the car, and then jumping or falling 
off was run over and killed. The defendant was 
held not liable. The court observed: ‘‘ The cars 
were not dangerous machines left exposed near a 
populous city. Nor were they of that alluring 





character to entice boys to play upon them, for when 
unfastened they would move only a few feet and 
then stop. Nor were they dangerous, even when 
moving, to ordinary boys. Certainly boys from ten 
to sixteen years of age are not likely to be hurt by 
them. No one could have anticipated that a boy 
less than five years of age would have gone to the 
cars unaccompanied by any older person, and have 
climbed upon one of them and unloosened the brake, 
so as to set the car in motion. No such thing ever 
occurred before, and certainly no one could have 
anticipated that a boy big enough to do that would 
have fallen off or jumped off in front of the car so 
that the car would have run over and killed him. 
The most of boys would have stayed on the car so 
as to get aride. And this the company had a right 
to expect.” ; 

From persons who leave dangerous openings, 
erections, machines, or other things exposed in or 
directly adjacent to streets or other public places, 
a different measure of caresis of course exacted. 
As in Lynch v. Nurdin, 1 Q. B. Div. 29, where a 
horse and wagon were left unfastened and un- 
attended in a public street, and a boy, seven years 
old, climbed on the cart, other children started 
the horse, and the boy was injured. And to the 
same effect, Lane v. Atlantic Works, 107 Mass. 104; 
8. C., 111 id. 136. And so, in Mullaney v. Spence, 
15 Abb. Pr. (N. 8.) 319, where an elevator opened 
on the street by a sliding door, and the door being 
left open and unguarded, a child, four years and 
a half old, approached the opening and was in- 
And so, in Birge v. 


jured by a descending car. 
Gardiner, 19 Conn. 507, where the defendant had 
set up a gate on his own land, by the side of a lane 
through which a child, six or seven years old, with 
other children was accustomed to pass between his 
residence and the highway, and in passing put his 
hand on the gate and shook it and caused it to fall 


and injure him. The court said it was properly left 
to the jury to say ‘whether the acts done by him 
were not rather the result of childish instinct, which 
the defendant might easily have foreseen.” Soin 
Whirley v. Whiteman, 1 Head, 610, where a cog- 
wheel, connected with machinery in a mill, was left 
revolving, unguarded, and exposed in an open, un- 
inclosed, unguarded space, about twenty feet from 
the highway, and a child, three years old, who lived 
across the street, was caught and injured while 
playing about the wheel. Soin Abbott v. Macfie, 2 H. 
& C. 744, where the defendant owned a warehouse, 
with a cellar in front, in a public street, opening 
with a flap or lid, raised and leaned against a wall, 
and a child, five years old, was hurt by the falling 
down of the lid. 

But on the other hand, in Wood v. Independent 
School District, 44 Iowa, 27, it was held not negligent 
to leave a well-drilling machine unlocked and un- 
guarded in,the yard of a public school-house, whereby 
one of the young investigators of science was in- 
jured, outside of the school ‘‘ drill.” The court said: 
‘*We are not prepared to hold that every person 
having upon his premises machinery, tools, or imple- 
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ments which would be dangerous playthings for 
children, and in their nature affording special tempta- 
tion to childrén to play with them, is under obliga- 
tion to guard them in order to protect himself from 
liability for injuries to children received while play- 
ing with them, although the children were right- 
fully on his premises. It would be improper to 
burden the mechanical industries of the country by 
such arule. Without holding, therefore, that these 
may not be pieces of machinery so peculiarly danger- 
ous that a right of action would exist at common 
law for injuries received from them if left unguarded, 
we do not think the drilling-machine in question is 
such machinery.” (Stress however was laid on the 
fact that the action was against the employer, while 
the negligence, if any, was that of a contractor.) 
So in Mangamv. Atterton, L.R., 1 Ex. 239, where 
defendant had left exposed, unguarded, and in gear, 
in a public market place, a machine for crushing 
oil-cake, and a boy, four years old, advised by his 
brother of seven, put his fingers in the gearing while 
others turned thecrank. In this case stress was laid 
on the fact that the immediate cause of the injury 
was the act of the others in turning the crank. On 
the other point Bramwell, B., said: ‘‘The defend- 
ant is no more liable than if he had exposed goods 
colored with a poisonous paint, and the child had 
sucked them.” He even suggests that if the child’s 
fingers had injured the machine he would have been 
liable to the owner. The decision on the ground of 
negligence is criticized, obiter, by Cockburn, Ch. J., 
in Clark vy. Chambers, 3 Q. B. Div. 327, who says: 
‘*Tt appears to us that a man who leaves in a public 
place, along which persons, and among them chil- 
dren, have to pass, a dangerous machine, which may 
be fatal to any one who touches it, without any 
precaution against mischief, is not only guilty of 
negligence, but of negligence of a very reprehensible 
character.” It may be that the Wood and the 
Mangam cases are distinguishable from the other 
cases on the ground that the machines were not 
apparently alluring or enticing to the small boy 
nature. But in regard to Baron Bramwell’s simili- 
tude of poisonous goods, suppose colored toys, 
known to be poisonously painted, were so exposed ; 
would not the owner be liable to the young sucker? 
—although perhaps the sucker might be liable for 
the damage to the toys. 

The intervention of the secondary small boy, in- 
fluential in the decision of the Mangam case, was 
also regarded as controlling in the Abbott case; but 
of this, Cockburn, Ch. J., said, in the Clark case, 
that the negligence of the defendant is “not the 
less reprehensible because the imprudent and unau- 
thorized act of another may be necessary to realize 
the mischief to which the unlawful act or negligence 
of the defendant has given occasion.” And in the 
Lane case, 111 Mass. 136, there was a tertiary small 
boy, but it seemed to make no difference. The 
American jury takes care of foolish smail boys as 
well as of silly women. 

But if the small boy has been warned not to meddle 
with the dangerous thing in question, he meddles 





at his own risk. Hughes v. Mejfie, 2 H. & C. 744, 
the case of the same cellar-lid as in the Abbott case, 
This is a departure from the ordinary judicial ten- 
derness toward the small boy, because he is always 
the more anxious and prone to meddle with things 
against which he has been warned. But the law 
must draw the line somewhere. 


————_.—_____—— 


HUGH SWINTON LEGARE. 


(Extracts from the Annual Address before the American 
Bar Assvuciation, at Saratoga, August 9, 1882, by Alexander 
R. Lawton, of Georgia.) 

Up to his fourth year the boy was noted for strength 
and comeliness of form. But about this time he was 
inoculated with the small pox, which so pvisoned his 
whole system that after months of suffering he arose 
from his bed a wretched skeleton. For eight years he 
gained hardly an inch in stature, and as aresult of this 
diseased condition, while his body grew up to a normal 
size, the lower limbs were hopelessly stunted and re- 
fused any further growth, though neither weak nor 
withered. A dear friend of his thus described his ap- 
pearance: *‘ Seated, his length of body, set off by a 
broad, manly chest, a noble head and an air unusually 
imposing, he looked of commanding person, but risen} 
he seemed in a moment to have shrunk out of his bod- 
ily advantages.” 

He entered the Freshman class of the South Carolina 
College before he was quite fifteen. Although a new 
foundation, this college was even then a first-class in- 
stitution; and it is somewhat remarkable that altough 
many youths of that State were sent to the best en- 
dowed colleges elsewhere, it will be found that nearly 
all of the most prominent men in every department of 
life, from the time of Petigru and Legaré up to the re- 
cent war between the States, received their education 
at this home institution. 

With a thoroughness which was phenomenal he pur- 
sued his studies; especially in Latin and Greek was his 
knowledge so thorough as to make the spirit of those 
languages his Own; for he always scorned the vulgar 
ambition to know just enough for a patchwork of flip- 
pant quotations. He reconized the truth, that who- 
ever learns only what the professors can teach has but 
entered upon the threshold of knowledge; that there 
must be the glow, the ardor, the passion to know, so lit- 
tle felt in this age of * improved instruction.” 
“Where all things come to be easy, great things cease to 

be performed.”’ 

He also commenced the most assiduous cultivation 
of the art of oratory; read with the minutest care the 
great ancient masters of harangue, the true models of 
persuasion, with all that historians and poets contain 
of eloquence in other forms. One who was a constant 
eye-witness has thus described the success he attained: 
‘Knowing from the first what all but miraculous charm 
lies in appropriate and striking action, what an instru- 
ment to sway ard kindle the remotest depths of man’s 
heart nature has given us in the human voice, he be- 
stowed upon both an elaboration of culture, the ulti- 
mate results of which were an elocutionary perfection 
unparalled among his rivals and contemporaries. His 
articulation became golden in its distinctness; his in- 
tonations pure and beautiful as those of Italian song. 
Thus trained, his voice became clear, musical, delicate, 
true in its minutest inflections, while in its more ve- 
hement bursts, it grew capable of filling the air with 
its absolute thunder. He conquered in like manner, 
or tried to hide, his bodily defects so as to attain a 
command of gesture sufficient to second the beautiful 
recitative of his voice and the play of features, highly 
oratorical, even in the only part where they deviated 
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from regularity; lips and mouth large, passionate and 
scornful; a countenance altogether striking and im- 
posing. lighted up with high intellect and feeling, and 
fit to mirror all that eloquence can express.” I have 
thus dwelt upon the stupendous preparation, because 
it was all brought to and laid at the feet of his profes- 
sion, and all his learning and acquirements only served 
to illustrate the law and the lawyer. They were but 
the preparation for the practice of the law, according to 
his theory of what that practice should be, and in this 
respect he had no model and no peer in this country. 

After leaving college he returned to Charleston, the 
city of his birth, and under his old friend and pre- 
ceptor, Judge Mitchel King, entered upon a compre- 
hensive course of legal reading, making excursions 
however into the more attractive region of belles-lettres 
and his favorite classics. Thus he occupied himself 
for three years, and then arriving at twenty-one years 
of age he was elaborately prepared for admission to 
the bar. 

In 1818 he visited Europe and there availed himself 
of the instructions of the greatest expounders of the 
Civil and Roman law that he could find; and even of 
the greatest that the age could boast of, the most emi- 
nent Savigny; and finally settling down to hard and 
systematic study in Edinburgh, devoting himself to 
philosophy and civil law he built grandly upon the 
foundations so well laid. 

Returning to Charleston he was admitted to the bar 
at the age of twenty-six. The delight of society, he 
was taken by the hand by all the better class of the 
well-established members of the profession, especially 
by Pettigru. He had to contend however with some 
prejudice against ‘‘ over-education”’ and ‘too much 
learning,’ not always generously hinted at by his 
younger antagonists. But he had no sooner met the 
giants of the bar in open court than all that ‘* over- 
education’’ and ‘* too much learning” began to tell 
with magic power; so that in six years after his admis- 
sion to the bar he succeeded Pettigru as attorney-gen- 
eral of the State. This opened to him every avenue of 
the profession, and he knew how to tread them all with 
grandeur and success. 

Beforejthis elevation to office he had been persuaded 
to take the immediate charge of the ‘‘ Southern Re- 
view,” established as an exponent of Southern scholar- 
ship. Assisted by Dr. Cooper, Elliot, Hayne, Harper 
and others, its pages could challenge comparison with 
any similar magazine in the country; but it was vital- 
ized and made a living representative of the most ad- 
vanced culture of the age by the genius, learning and 
industry of Legare. In that ‘‘ Review,’’ and afterward 
in the ‘* New York Review,” he published a series of 
articles which for scholarship and elaborateness of in- 
vestigation will compare favorably with the very best 
that have appeared in English or American periodicals. 
A few of them I name: ‘Cicero de Republica,’’ ‘‘ Ro- 
man Literature,”’ ‘* Classical Learning,’’ ‘‘ Memoirs of 
D’Aguesseau,”’ “Jeremy Bentham,’ ‘‘ Demosthenes, 
the Statesman andthe Orator,’’ ‘‘ Origin and Influence 
of Roman Legislation,’’ etc. 

Passing over the various and distinguished services 
he rendered within his State as attorney-general, he 
had occasion to visit Washington to argue an important 
case in the Supreme Court of the United States. His 
power, learning and success were so marked on that 
occasion as to procure for him the special notice of Mr. 
Livingston, then Secretary of State. Legare’s great 
admiration for the civil Jaw had been augmented 
by each successive advance of knowledge, and was now 
greatly stimulated by the exhortations of Mr. Living- 
ston that he should pursue the study of it for great 
national purposes. 

Mr. Livingston thought, and subsequent reflection 
and study brought Mr. Legare to the same conclusion, 





that it was ‘practicable and desirable to infuse a 
larger portion of the spirit and philosophy of. the civil 
law, and even of its forms and process, into our sys- 
tem of jurisprudence.’’ The peculiar condition of our 
country, in which so much is new and such essential 
modifications of pre-existing systems necessary, seemed 
to be adapted to the introduction of an eclectic system. 
Our political institutions and republican habits, and 
even our physical condition had forced upon us great 
changes in the system of common law and seemed to 
open the way for further alterations with less of diffi- 
culty and danger than would attend such an attempt 
in England. And indeed when we consider ‘the 
common law in its minute adjustments and compre- 
hensive outlines, how scrupulous of right, and how in- 
stinct with liberty, how elastic and capacious to expand 
itself over the complicated transactions of the highest 
civilization, yet strong and rigid to bend down within 
its orbit the most audacious power; when we consider 
all the miracles that have been wrought by its spirit 
from Alfred to Victoria, we cannot but regard it with 
love and veneration.”’ It is true also of the civil law 
that it isa stupendous embodiment of the wisdom of 
ages, arranged in an admirable method, and pervaded 
throughout by a philosophical spirit, which combines 
all its parts, and harmonizes all its dependencies into a 
beautiful identity. 

Whatever advantages our system might be supposed 
to possess in the aggregate, Mr. Legare determined 
upon a diligent and extended prosecution of the study 
of the civil law, that he might distinctly understand 
what, if any portion, could be advantageously adopted, 
and he came to the conclusion, after years of severe 
application, that much might be effected. He was 
finally offered the position of Charge d’ Affaires at the 
Court of Brussels to afford him an opportunity to reach 
all the appliances of legal science. This move not only 
furnished him with this opportunity, which he had used 
to the greatest advantage, but it enlarged his knowledge 
of men and affairs, and gave hima social reputation 
with the best society in Europe. But the primary and 
controlling object was the perfection of his knowledge 
of the civillaw. His acquirements in that direction 
stood him in need in the argument of many a great 
cause; and in the large practice which flowed in upon 
him at his return home, his power and influence as 
a lawyer was immensely increased by this valuable 
knowledge. 

On his return to Charleston he was elected a member 
of Congress, but served only fora singleterm. For the 
the rest of his life he determined to be and was a law- 
yer, an active and successful lawyer, and a constant 
practitioner at the bar. He was engaged with, or op- 
posed to Pettigru, in nearly every great case in his own 
State, and measured his own strength with the strong- 
est member at the bar of the Supreme Court of the 
United States. 

Among the cases of great interest and im- 
portance in which he was engaged in South 
Carolina, was that of Pell and Wife v. Executors 
of Ball. A Miss Channing, of Boston, had married a 
Mr. Ball, of South Carolina, and brought him a large 
fortune without any settlement. By his will Mr. Ball 
left all his fortune to his wife. Embarking at Charles- 
ton for avisit to the North on board the ill-fated 
steamer Pulaski, which blew up at sea, they both per- 
ished in that catastrophe. The question was, which 
survived the other. If Mr. Ball, then the legacy vested 
in her and would go to her sisters. If her husband 
survived her, then the legacy had lapsed and fell into 
the residue of his estate and went to his family. Le- 
gare represented the interests of Mr. Ball’s sisters; his 
opponents took it for granted by every law of proba- — 
Julty that the husband, as the stronger of the two,was 
the survivor. The argument with which Legare com- 
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batted this view was grand in the extreme. Heclaimed 
that positive testimony must always override presump- 
tions. Mrs. Ball had been remarked flying about the 
ship, her voice distinctly heard calling ou her husband. 
Here was a single striking dramatic effect, and Legare 
seizing upon it, conjured up the whole awful scene 
with the force and vividness which thrilled the court 
and audience. “* Upon a narrow part,” said the speaker, 
“ of that shattered deck, was enacted a scene to paint 
which all that imagination or oratory could invent of 
the most pathetic must fail. She called upon her hus- 
band upon whom she had never before called in vain, 
upon whose arm she had ever leaned in danger; her 
stay, her refuge; she called but he never answered. He 
was dead! dead! dead!!!’’ These three last words are 
said to have been uttered in tones so deep, so mourn- 
ful and so solemn, so assured of the truth they uttered 
that conviction was carried instantaneously to the 
minds of the hearers, and Legare gained his suit. A 
bystander, no mean judge of the highest order of elo- 
quence, remarked, *‘ his eloquence ceased to be touch- 
ing, only to become sublime.” 

There was no extent to which Legare’s industry and 
learning did not carry him, when the necessities of his 
case seemed to require it. In the famous case of Jew- 
ell v. Jewell, in 1842, the great question was what was 
the law of marriage in the United States, and he took 
the trouble to send all the way to Vienna for Eich- 
horn’s “ Kirchenrecht,’’ of which he made great use in 
the argument, for Legare was not only learned as a 
civilian but was a thorough German scholar. In 
profundity of legal research, in elevation of senti- 
ment and social views many familiar with bis profes- 
sional course consider this argument his chef d’a@uvre. 

President Harrison died only a month after he had 
taken the oath of office, and the cabinet he had gath- 
ered around him soon resigned. President Tyler se- 
lected Mr. Legare aa sttorney-general. It was precisely 
the position for which he was best suited and of which 
he was mostambitious. His success was perfect in the 
estimation of both bench and bar. 

We remember how unpopular was the administration 
of Mr. Tyler. It seemed to blight the reputation of 
all connected with it. Legare alone lost nothing, but 
gained immensely by his position. The president, in 
the midst of his distressing cares, learned to rely upon 
him for counsel and assistance, within and outside of 
his office; and upon the withdrawal of Mr. Webster, 
the duties of the Secretary of State, ad interim, were 
also imposed upon Mr. Legare. He showed great skill 
in conducting to a successful conclusion the Ashburton 
Treaty, especially that portion relating to the vexed 
and dangerous question of the right of search. But 
the labors of those two departments imposed upon him 
the toils of Hercules. 

With the President he visited the Bunker Hill cele- 
bration at Boston in June, 1843, and was there pros- 
trated by a terrible attack, rapidly grew worse, was 
taken by his friend, Professor Ticknor, to his house, 
and there died in the arms of bis admiring host. 

Thus it appears that Mr. Legare had been just twenty 
years at the bar, and four years of that time absent on 
a foreign mission. In sixteen years of practice he had 
exhibited powers and accomplished resulis never be- 
fore equalled in this country. In what has been said, 
I have attempted to show that in his exhaustive prep- 
aration both in literature and in law, in the breadth of 
his views and highly cultivated taste no less than in his 
great intellect, lay the secret of his amazing success. 

Mr. Legare never married, but he delighted in the 
society of women of refinement and requirements. In 
conversation he was brilliant, holding his own with the 
brightest of his day and generation. No intellectual 


entertainment was complete without him. One who 
often met him at the social board has said, ‘** however 











sumptuous the repast, when the viands were removed 
there was sure to be a feast far richer than the first, 
Our company often consisted of such men as Judge 
Huger, William Washington, Judge King, James R. 
Pringle, Col. Drayton, always Mr. Pettigru. They were 
all excellent talkers, and in their sentiments of honor 
and manners of elegance had succeeded the men of the 
revolution. ‘The best part of my own education wag 
derived from these meetings and frum my midnight 
interviews with Pettigru and Legare. They had carried 
ou wholesale operations in books and study. I always 
benefited by the retail business which they occasion- 
ally dealt in. Legare was not always cheerful, and was 
very sensitive about his personal appearance and want 
of stature. But no one could look at the beaming of 
his countenance without feeling the presence of intel- 
lect and power.” 

Of human gifts and buman labors the sentence igs 
written: ‘‘The wind passeth over them and they are 
gone, and the place thereof shall know them no more,” 

Pettigru and Legare were the product and outgrowth 
of that peculiar phase of Southern civilization which 
has probably now disappeared forever. Was that phase 
of civilization altogether vicious which produced such 
fruit? It was a modest civilization which could not 
challenge admiration for its great cities or marvelous 
material growth; nor for its literary or scientific works 
of a permanent character. It was emphatically a so- 
cial civilization; illustrated almost exclusively in the 
bearing and converse, and virtues of living men. Its 
radiating center was the home; its chief inspirations 
the social affections and kindly emotions. Hospitality 
was as boundless and as natural as the air we breathe, 

I address myself to the most conservative and the 
most fraternal of all professions, and do not fear that 
I shall be misunderstood. That people in the phase of 
the day, ‘‘accept the situation,’’ and humbly bow to 
the decrees of Providence; but modestly yet firmly 
protest against the implication that whatever has been 
destroyed was necessarily wrong. If we admit this, 
we cast from us all that we derive from those more 
ancient forms of civilization which have existed each 
in their turn, aud then passed away to leave us legacies 
of imperishable value. 





MUNICIPALITY NOT LIABLE FOR NEGLI- 
GENCE IN PERFORMANCE OF PUBLIC 
DUTY WITHOUT PROFIT. 

RHODE ISLAND SUPREME COURT, 
NOVEMBER 21, 1881. 

Wrxon v. City OF NEWPORT.* 

A private action does not lie at common law against a mu- 
nicipal corporation, either for the non-performance or for 
the negligent performance of a public duty imposed on 
the corporation without its request by general statute, 
unless it receives or is entitled to receive some privilege 
or profit in consideration of the duty. Nor does such an 
action lie when the duty, not being imposed by statute, 
is voluntarily assumed under and in pursuance of a gen- 
eral law of the State. 

The school laws of Rhode Island create a school system 
under which the towns are encouraged but not abso- 
lutely required to maintain public schools. A. was in- 
jured by a defect in the heating apparatus in a public 
school of the city of Newport, A. being a pupil in the 
school. Held, that the city was not liable for the injury 
suffered. 

Held further, that the immunity of the city was not affected 
by the fact that the school-house was built by trustees 
who, in A. D. 1795, received power to raise money by lottery 
for certain improvements, the rents and profits of which 
were to be applied to the building and support of public 
schools in Newport, and that the school-house was used 
by the city, without rent and with the consent of the 
trustees. 


*To appear in 13 Rhode Island Reports. 
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CTION for injury from negligence. On demurrer 
to the replications. The opinion states the fact. 

Perce & Hallett, for plaintiff. 

Francis B. Peckham, Jr., for defendant. 

DurFEE, C. J. This action is brought against the city 
of Newport by the plaintiff, a minor suing by her next 
friend, to recover damages for injuries which she suf- 
fered by being scalded and burned in one of the public 
schools of the city, by the heating apparatus there used, 
which the declaration alleges was carelessly kept by the 
city in a defective, unsafe and dangerous condition, 
without sufficient guarding or protection. The defend- 
aut pleads, among other pleas,a special plea in bar to the 
effect that the public school mentioned in the declara- 
tion was a public free school, established, kept and 
maintained by the city ‘“‘ pursuant to the statute re- 
lating to public instruction and public schools, and the 
keeping of public schools, and the providing of public 
school-houses for the same, and the necessary fixtures 
and appendages thereto, and was so established, kept 
and maintained by said city for the State and the pub- 
lic benefit and for public purposes exclusively, as a 
public duty and not as a corporate duty, and that the 
plaintiff at said time when, etc., in said place in which, 
etc., was a young child attending said school for her 
education as a scholar therein.” 

To this plea the plaintiff makes two replications 
which are now insisted on. The first is that the city 
“did not keep and maintain said school as a public 
duty enjoined upon it by the statute of the State, but 
as a corporate duty voluntarily assumed by the city 
under the provisions of the statute,’ etc. The second 
replication recites a resolution adopted by the General 
Assembly in 1795, under which certain citizens of New- 
port, who were thereby constituted a board of trustees 
with perpetual succession, were empowered to raise by 
lottery a sum not exceeding $25,000, for the purpose of 
rebuilding Long Wharf and of building a hotel in said 
Newport, and to receive the rents and profits thereof 
when built, and after paying charges, etc., to appro- 
priate the net amount of said rents and profits to the 
building and support of one or more public schools in 
said Newport for the use and benefit of the children of 
said Newport. And the replication avers that the 
powers given by the resolution were duly executed by 
the trustees,who ‘‘from the net proceeds and rents of 
said wharf and hotel did build the school-house in said 
declaration mentioned, which school-house said de- 
fendant has become entitled to and possessed of by 


force of said privileges and benefits conferred upon. 


said defendant by said resolution.”’ To these replica- 
tions the city has demurred. 

The statutes of this State relating to free public 
schools do not make it the imperative duty of the sev- 
eral towns and cities to establish and maintain such 
schools, but create a general school system under which 
the several towns and cities voluntarily establish and 
maintain public schools, receiving from the State cer- 
tain allotments of money to help defray the cost of in- 
struction. The first replication has been framed in 
view of this peculiarity, the plaintiff's contention being 
that the city of Newport, having voluntarily under- 
taken the maintenance of free public schools in the 
city, is liable for the negligence alleged, whether it 
would have been liable or not in case the mainte- 
nance had been obligatory. 

It is settled that a private action does not lie at com- 
mon law against a municipal corporation for either the 
non-performance or the negligent performance of any 
public duty which is imposed on it by general statute 
without its request, unless the corporation receives or 
is entitled to receive some privilege or profit, benefit or 
emolument in consideration of the duty. Thus in 
Bigelow v. Inhabitants of Randolph, 14 Gray, 541, it was 





decided under the law of Massachusetts, that a town 
which had assumed the duties of school districts was 
not liable to a pupil attending school, for injuries occa- 
sioned by a dangerous excavation negligently left in 
the school-house yard, and in Hill v. Boston, 122 Mass. 
344, it was decided that a child, attending a public 
school in aschool-house provided by the city of Boston 
under the duty imposed upon it by general law, could 
not maintain an action against the city for an injury 
received in passing over a staircase in the school-house 
by reason of the unsafe condition of the staircase. 
These cases are strikingly analogous to the case at bar. 
The counsel for the plaintiff contends that the case at 
bar is distinguishable from them in that the duty in the 
Massachusetts cases was compulsory, being imposed 
by statute, whereas in the case at bar it was voluntarily 
assumed. This is a distinction which in our opinion 
does not affect the liability. Of course, if the duty or 
service is not obligatory, no liability can arise from a 
mere omission to perform it, and the only question is 
whether a liability can arise from a negligent perform- 
ance of it. Wethingit cannot arise any more when 
the duty is voluntarily assumed, if it is assumed under 
and in pursuance of a general law of the State, than 
when it is peremptorily imposed. If we understand 
the cases aright, the ground of exemption from liabil- 
ity is not that the duty or service is compulsory, but 
that it is public, and that a municipal corporation, in 
performing it, is acting for the State or public, in a 
matter in which it has no private or corporate interest, 
and that therefore, inasmuch as it can only act through 
its officers or servants, it is entitled to have them, 
while engaged in the performance of the duty or ser- 
vice, regarded as the officers or servants of the public, 
and to be exempt from any private responsibility for 
them. 

The distinction then,"which has been attempted in 
favor of the plaintiff, has no foundation in reason, and 
so far as we know, is unsupported by authority. On 
the contrary, there are cases in which a liability for in- 
jury has been denied, when, if the distinction were 
valid, it ought to have been asserted. Thusin Haf- 
ford v. City of New Bedford, 16 Gray, 297, it was decided 
that the city of New Bedford was not liable for a per- 
sonal injury occasioned by the negligence of the mem- 
bers of a fire department, established by the city 
council, under a statute which authorized but did not 
require the establishment; the members of the depart- 
ment, notwithstauding they were appointed and paid 
by, and to a great extent subject to, the control of the 
city council, being regarded as public officers. 

The case of Fisher v. Boston, 104 Mass. 87, was a sim- 
ilar case similarly decided, and it was held further, in 
that case, that the city was exempt from liability, al- 
though the fire department was established and regula- 
ted under a special statute which by its terms required 
acceptance by the city council before it took effect. In 
Eastman v. Meredith, 36 N. H. 284, it was decided that 
a voter who received a bodily injury while in attend- 
ance on a town meeting, in consequence of an imper- 
fection in a town house erected by the town, could not 
maintain any action against the town for damages. 
There the duty of erecting the town house does not 
appear to have been imposed by statute, but was vol- 
antarily assumed as a public duty. 

In Richmond y. Long’s Administration, 17 Grat. 375, 
it was decided that the city of Richmond was not, lia- 
ble for the loss of a slave, admitted to the city hospital 
to be treated for the small pox, and whom the servants 
of the city in charge of the hospital negligently suf- 
fered, when delirious, to escape, wander off and die. 
Here the hospital was established by the city, under a 
statute authorizing, but not requiring its establish- 
ment. In all these cases the ground of decision was 
that the duty or service was public and that it was 
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gratuitously performed by the municipal corporation 
without any corporate profit, privilege or emolument 
accruing therefrom. And see Dillon Municipal Corp., 
§$974-978, and notes. 

There are cases in which particular towns or cities 
have been held liable for damages caused by neglect to 
perform the public duties growing out of powers not 
belonging to them under the general law, but specially 
granted. In these cases the alleged ground of liability 
is that the powers, though their exercise may redound 
to the public good, are granted te the particular town 
or city as a special privilege, which is in itself a con- 
sideration for their faithful execution. Clearly the 
case at bar does not fall within this class of cases. The 
statutes relating to public schools are general, extend- 
ing to all the towns in the State. They create a sys- 
tem, as we have previously said, which the several 
towns are pexsuasively encouraged, though not per- 
emptorily required, to accept. We can therefore see 
no reason whatever why the city of Newport should be 
subjected to liability merely because it acted without 
compulsion, when consenting to the policy of the 
State it accepted the system. The duty or service is 
the same in its intrinsic character and in its relation 
to the public, whether voluntarily or compulsorily per- 
formed. 

We pass to the consideration of the question raised 
by the second replication. The second replication shows 
that the school house was built, not by the city of New- 
port, but by the board of trustees under the resolution 
of A. D. 1795. How the city came into possession of it 
the replication does not show. It alleges that the city 
became possessed of it by force of the privileges and 
benefits conferred upon it by the resolution. The reso- 
lution however as recited in the replication does not 
confer any privilege or benefit on anybody but the 
trustees and the children of Newport through them. 
How then did the city of Newport obtain possession of 
it, and how can its possession of it affect its liability? 
It was intimated in the course of the argument, that 
the city of Newport has possession of it by permission 
of the trustees without charge. How does this make 
the city any more liable than it would be if it paid full 
rent for it? How doesit make the city any more liable 
than it would be if it had received the school-house as 
afree gift from any person other than the trustees? 
We do not perceive. If indeed it were shown that the 
city had succeeded to all the rights and duties of the 
trustees under the resolution of 1795, the case would 
present a different question deserving fuller consider- 
ation. The replication does not show this, and in our 
opinion, what it does show does not affect the liability 
of the defendant. 

Demurrer sustained, replications overruled, and the 
special plea in bar sustained. 

—_————__@—____—_—. 
INVALIDITY OF CHATTEL MORTGAGE AS 
TO AFTER-ACQUIRED PROPERTY. 


MAINE SUPREME JUDICIAL COURT, MAY 
31, 1882, 


GRIFFITH V. DoUGLASS.* 


A mortgage of furniture then in a dwelling-house, and of that 
afterward to be purchased, conveys a valid title to that 
only of which the mortgagor was then the owner. 

The mortgage being void as to after-acquired property a mere 
delivery of the same by the mortgagor to the mortgagee, 
the former retaining the possession and control, does not 
transfer a valid title as against attaching creditors, 

In such a case the mortgagee cannot hold the subsequently 
purchased property as against attaching creditors, be- 
cause the mortgage when recorded did not embrace it- 
He cannot hold it as a pledge because he did not retain 


the possession. 








*Appearing in 73 Maine Reports. 





N report. Trespass against an officer. The case 
and material facts are stated in the opinion. 


David Hammons and Enoch Foster, Jr., for plaintiff, 
R. A. Frye, and Black & Holt, for defendant. 


Appueton, C. J. This is an action of trespass 
against the sheriff, for taking and carrying away by his 
deputy of certain goods and chattels to which the 
plaintiff claims title. The defendant justifies their 
seizure under writs in favor of Orange C. Littlefield 
and others against Joseph F. Barden, whose property 
he alleges them to be. 

Joseph F. Barden and wife then residing in Lewis- 
ton, but intending soon to remove to Bethel, and being 
indebted to the plaintiff, on the twentieth of May,1873, 
executed a mortgage to secure such indebtedness of 
“the following described property, viz: all the furni- 
ture and furnishings now owned by us or to be owned 
by us to be used and kept at the Chandler House, so- 
called, at Bethel, in the county of Oxford, intending 
hereby to convey all furniture and furnishings of every 
description, consisting of beds, bedding, tables, chairs, 
carpets, stoves, etc., etc., now Owned or to be owned 
by us, * * * provided also thatit shall and may be 
lawful for said Joseph and Georgiana Barden (the 
wife) to coutinue in the possession of said property 
without denial or interruption by said Griffith until 
condition broken.”’ 

The mortgage was recorded in Bethel, where the 
parties then resided, on the twenty-seventh of Septem- 
ber, 1878, and in Lewiston on the twenty-eighth of 
September, 1878. The attachments which constitute 
the trespass complained of, were made on the thirtieth 
of the same September. 

The suit is for goods purchased by the mortgagors 
after the date of the mortgage. The plaintiff is an 
aunt of Mrs. Barden, whose husband kept the Chand- 
ler House, and boarded there. As articles were pur- 
chased for the house Mr. Barden would deliver the 
same tothe plaintiff under the mortgage as security. 
The delivery being thus made, he remained in the use 
and control of the same. The question presented for 
determination is whether the plaintiff has a good title 
as to the goods purchased subsequently to the mort- 
gage as against attaching creditors. 

By R.8., ch. 91, $1, ‘‘ no mortgage of personal prop- 
erty, tosecure payment of more than thirty dollars 
shall be valid against any other person than the parties 
thereto, unless possession of such property is delivered 
to and retained by the mortgagee, or the mortgage is 
recorded by the clerk of the town or plantation,organ- 
ized for any purpose, in which the mortgagor resides.” 

The object to be attained by requiring the recording 
of mortgages of personal property is the same as that 
in providing for the registration of mortgages of real 
estate. The same general principles are alike applicable 
in each case. ‘The design is to give notice to the pub- 
lic of all existing incumbrances upon real or personal 
estate by mortgage. Hence it is obvious that the 
property mortgaged, whether real or personal, the 
person mortgaging, to whom the mortgage is made, 
and the debt or claim to be secured, should be fully 
disclosed and made apparent of record. It would nec- 
essarily follow that the mortgage could only embrace 
what was in esse, what could then be taken possession 
of and the possession retained—what then could be de- 
scribed as existing,and what in case of litigation could 
be identified as the same as that described, and that 
what was not in esse and not owned by the mortgagor 
could not be mortgaged, because there was nothing the 
mortgagor could deliver or the mortgagee receive, and 
to which the mortgage could attach. If the mortgage 
is held to cover what was mortgaged and what was noi 
mortgaged because not in esse and not then owned by 
the mortgagor, then the notice to the public, which 
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was the primary object of the statute, conveys no 
trustworthy or reliable information. The mortgage 
may cover whatever is capable of being mortgaged, 
not at its date, but whatever the mortgagor might at 
any subsequent time acquire. 

The rights of parties are to be determined by the 
statute. To be protected the mortgagee must take de- 
livery and retain possession of the mortgaged property 
or have the mortgage recorded, otherwise his claim 
will not be *‘ valid against any other person than the 
parties thereto.” It is not enough that there be 
delivery, but there must be retention of the property 
mortgaged. But there can neither be delivery nor re- 
tention of such property unless the mortgagor has the 
same to deliver. Delivery by the mortgagor and 
retention by the mortgagee of the property mortgaged 
are the statutory equivalents of recordation. Whatever 
delivery and retention of possession will enable the 
mortgagee to hold will be equally held by the recorded 
mortgage. But what cannot be delivered and retained 
cannot be recorded as what is to be mortgaged. The 
rights of the parties are statutory. The statute thus 
making the one the equivalent of the other, the record 
is valid only to protect goods which at the giving of 
the mortgage could be delivered and retained. Conse- 
quently the mortgage cannot be held to secure after- 

‘purchased goods, whatever may be its language. 

Such is the uniform and unvarying decisions of 
courts of common law. In Head v. Goodwin, 37 Me. 
181, it was decided that a grant of goods which did not 
then belong to the grantor was void. In Chapin v. 
Cram, 40 Me. 561, the mortgage provides ‘that all 
drugs, medicines, wares, merchandise and fixtures of 
every description which may be hereafter purchased 
to replace any of those then in the store, shall be held 
for the payment of the sums hereafter named, in the 
same mauuer as those now in the store, as also all ad- 
ditions to said stock.’’ ‘It is quite clear,’’ observes 
Tenney, J., in delivering the opinion of the court, 
“that the additions to said stock obtained by the 
mortgagor, after the execution of the mortgage to the 
defendant, without any further act, would confer no 
rights therein. Lwnn v. Thornton, 1 Man. Gran. and 
Scott, 883; Jones v. Richardson, 10 Metc. 481; Head v- 
Goodwin, 37 Me.181. To purchase such additions to 
the stock. the mortgage constituted no agency in the 
mortgagor.’’ That that is the rule at common law is 
conceded in Morrill v. Noyes, 56 Me. 458; and in Emer- 
sonv. European & N. A. R. Co., 67 id. 391, while as 
between the parties to the mortgage, the right of the 
mortgagee to after purchased goods would be upheld. 
Allen v. Goodnow, 71 Me. 420. 

The general current of authority isin accord with 
views aboveexpressed. It was held in Jones v. Rich- 
ardson, 10 Metc. 481, that a grant of goods which are 
not in existence or which do not belong to the grantor 
at the time of executing the deed is void, unless the 
grantor ratify the act by some new act done by him 
with that view, after he has acquired property therein. 
In Barnard vy. Eaton, 2 Cush. 295, by the terms of the 
mortgage, the mortgagor was allowed to sell the goods 
mortgaged, others of equal value being substituted 
therefor; it was held that the mortgage could not apply 
to goods intended to replace those which were sold. 
“ A mortgage,” remarks Shaw, C. J., ‘‘is an executed 
contract; a present transfer of title, although condi- 
tional and defeasible; it can only therefore bind and 
affect property existing and capable of being identified 
at the time it is made, and whatever may be the agree- 
ment of parties, it cannot affect property afterward to 
beacquired by the mortgagor.’’ In Codman v. Free- 
man, 3 Cush. 306, it was decided that a stipulation in 
a mortgage of personal property, that after-acquired 
property should be subject to such mortgage, does not 
bind property subsequently purchased. These views 








were re-affirmed in Chesley v. Josselyn, 7 Gray, 489; 
and Moody v. Wright, 13 Metc. 17; and in Chase v. 
Denny, 130 Mass. 566. In Williams v. Briggs, 11 R. I. 
476, it was held in an elaborate opinion by Durfee, C. 
J., that at common law a mortgage of subsequently 
acquired property would transfer no title to the same, 
In Ranlett v. Blodgett, 17 N. H. 805, referring to the 
subject under consideration, Parker, C. J., says: ‘If 
this doctrine were admitted, a mortgage of personal 
property would be like a kaleidoscope, in that the 
forms represented would change at every turn; but 
unlike that instrument in that the materials would 
not remain the same.” In Gardner v. McEwen, 19 N. 
Y. 123, it was decided that a mortgage of all the goods 
of a specified description then in a store, or that there- 
after might be brought there, though void as to the 
latter, might be good as to the rest. In Hamilton v. 
Rogers, 8 Md. 301, it was held that a mortgage of goods 
in a store, ‘‘ together with all the renewals and substi- 
tutions for the same in any part or parts thereof,” did 
not convey subsequently acquired goods so as to entitle 
the mortgagee to an action at law against the party 
seizing them. So in Kentucky it was held that a 
mortgage of future acquired chattels is valid only when 
the property mortgaged may be regarded asa part of 
or accretion to the property in the actual or legal pos- 
session of the mortgagor at the time of making the 
mortgage. Wilson v. Seibert,8 Am. L. Reg. (N. 8.) 
608. The same rule is recognized in New Jersey. 
Looker v. Peckwell, 38 N. J. Law, 253. It was so held 
in Parker v. Jacobs, 14 8. C. 112. 

While at common law the mortgage covers the ex- 
istent property of the mortgagor and does not transfer 
any right to after-acquired property, it is otherwise in 
equity. Though that court recognizes the rule of the 
common law, yet it holds such conveyance operative 
asan executory agreement, binding on the property 
when acquired. The mortgagor holds the property as 
trustee and equity enforces the trust. In some cases 
the decision rests upon the grounds of an equitable 
lien. In Mitchell v. Winslow, 2 Story, 630, it is said by 
Story,, J., “that whenever parties by their contract 
intend to create a positive lien or charge either upon 
real or personal property, whether then owned by the 
assignor or contractor or not, or if personal property, 
whether it is then in esse or not, it attaches in equity 
as a lien or charge upon the particular property as soon 
as the assignor or contractor acquire a title thereto, 
against the latter and all persons asserting a claim 
thereto under him, either voluntarily or with notice or 
in bankruptcy.” But without particularly consider- 
ing the different reasons given in equity in support of 
its exercise of jurisdiction, it is sufficient to remark 
that in all cases it recognizes the rule at common law 
as in full force. 

But though this disposition of after-acquired prop- 
erty is per se inoperative, ‘‘ such disposition,” remarks 
Tindal, C. J., in Lunnv. Thornton, 1 Man. Gr. and 8S. 
383, ‘‘may be corsidered asa declaration precedent, 
which derives its effect from some new act of the party 
after the property is acquired.’’ But the new act must 
be an act done by the grantor for the avowed object 
and with the view of carrying the former grant or dis- 
position into effect. ‘‘ Lord Bacon’s language is,” 
continues the chief justice, ‘‘ there must be some new 
act or conveyance to give life and vigor to the declara- 
tion precedent, which evidently imports more than 
the simple acquisition of the property ata subsequent 
time, which if sufficient would render the rule itself 
altogether inoperative; but points at some new act to 
be done by the grantor in furtherance of the original 
disposition.’’ In that case there being no new act done 
by the grantor indicating his intention that the goods 
should pass underthe former bill of sale, the case was 
held to fall under the general rule. 









































































212 





THE ALBANY LAW JOURNAL. 












In the case at bar, the subsequently purchased goods 
were in the Chandler house commingled with those 
there at the date of the mortgage; the plaintiff having 
the mortgage was residing as a boarder in the house. 
The mortgagor delivered the newly purchased goods to 
the plaintiff as security under the mortgage, but re- 
tained the possession and control of the same “* without 
denial or interruption ” on her part, by the express 
terms of the mortgage. 

The inquiry then arises whether here is any new act, 
within the decisions in Lunn v. Thornton, and Jones v. 
Richardson, which perfects the title of the mortgagee 
in theafter-acquired goods. The mortgage, though 
recorded, was only available as between the parties to 
it. The possession of the mortgagee was instantaneous. 
It instantly reverted to the mortgagor. Now as has 
been seen, the plaintiff acquired no title under the 
mortgage. There is no compliance with the other 
statutory alternative, possession and retention of the 
mortgaged property by the mortgagee. The new act 
was merely momentary, which there being no retention 
of possession, conveyed no title nnder the statute. It 
was no act which conveys title. 

In Jones v. Richardson, the defendant claimed to 
hold under a mortgage intended to hold after-acquired 
goods. ‘He did not prove,” observes Dewey, J., *‘ nor 
offer to prove any act done by the mortgagor, after the 
mortgage deed was executed, by which he ratified the 
same as to subsequently acquired property. All he 
offered to prove was that he had taken possession of 
the goods before the attachment. But this evidently 
was irrelevant, as it was held to be by the arbitrator. 
But if he had proved that the mortgagor had delivered 
posssession to him of the goods in question, to hold the 
same under the mortgage, that would not have availed 
him against the plaintiff, although it might be good 
against the mortgagor.”’ The court then refers to the 
statute of Massachusetts, which is similar to that in 
this State, and then proceeds as follows: *‘* Now it is 
clear, we think, that the record of the mortgage deed 
is no sufficient notice of a legal incumbrance as to sub- 
sequently acquired property, because by law no such 
property could be sold or conveyed thereby; and it 
would furnish no notice that any property would be 
afterward purchased, or if purchased that any act 
would be done to ratify the grant in that respect. As 
to such property therefore the mortgage could not be 
valid, except as between the parties thereto, unless 
such goods were delivered by the mortgagor to the 
mortgagee, with the intention to ratify the mortgage, 
and the mortgagee retained open possession of the same 
until the time of the attachment.’’ This case deter- 
mines the case at bar. There was a formal delivery,but 
no retention of possession of the subsequently pur- 
chased goods in that case nor in this. In Brown v. 
Thompson, 59 Me. 375,a mortgage was given to secure 
after-acquired goods as wellas those then in the store. 
The goods were removed to another store. An indorse- 
ment was then made to the effect that the mortgage 
should coverthe stock removed. The mortgage with the 
indorsement was recorded. Here was a new act, the 
indorsement ou the mortgage, which becoming part of 
the mortgage and recorded, conveyed a good title to 
the goods in the store when the indorsement was made. 
In Rowley v. Rice, 11 Metc. 333, there was a mortgage 
of after-acquired goods, which before the attachment 
were delivered to and retained by the mortgagee, with 
authority to sellthe same. ‘‘ The facts show,’’ remarks 
Shaw, C. J., “‘all the elements of a new, distinct and 
substantive agreement to hypothecate the after- 
acquired goods, sufficient of itself to give title.’ The 
plaintiff held title as pledgee and not as mortgagee; the 
court addiug that when an act is voidable, it may be 
ratified, butif actually void and the act of ratification 
be of itself sufficient to convey title, it will inure asan 











original act. In Moody v. Wright, 13 Metc. 17, the 
same question again came before the court for consid- 
eration, and with the same result. ‘A stipulation 
that future-acquired property shall be holden as secur. 
ity for some present engagement,”’ observes Dewey, J. 
“isan executory agreementof such a character, that 
the creditor with whom it is made may under it take 
the property into his possession when it comes into 
existence, and is the subject of transfer by his debtor, 
and hold it for his security; and whenever he does so 
take into his possession before an attachment has been 
made of the same, or any alienation thereof, such 
creditor under his executory agreement may hold the 
same; but until such an act done by him, he has no 
title to the same; and that such act being done, and 
the possession thus acquired, the executory agreement 
of the debtor authorizing it, it will then become holden 
by virtue of a valid lien or pledge.”” The authorities 
are uniform in requiring not merely delivery but 
retention of the property delivered as indispensable to 
the perfection of the mortgagee’s title, whether the 
mortgage purports to convey after-acquired property, 
or shuuld be unrecorded. Wright v. Tetlow, 99 Mass, 
397. 
The possession of the plaintiff was but instantaneous. 
It was resumed by the mortgagor. But a concurrent 
possession by the mortgagor and mortgagee is insuffi- 
cient. There must be a substantial change of the pos- 
session. The cases of Flagg v. Pierce, 58 N. H. 348, and 
Sumner vy. Dalton, 58 id. 296, are precisely in point. 
** Constructive possession,’‘ observes Boardman, J., in 
Crandall v. Brown, 25 Hun, 461, ‘‘cannot be taken 
under a chattel mortgage. The right to possession is 
by virtue of the contract, and not as in an execution 
by virtue of the law. Possession must be taken in fact 
* * achattel mortgage is not an execution. Posses- 
sion cannot be taken by words and inspection.” In 
National Bank v. Sprague, 20 N. J. Eq. 27, Zabriskie, 
C. J., in referring to the statute of New Jersey and a 
mere nominal possession, says, ‘‘such possession does 
not satisfy the object nor comply with the words of the 
act; they required an actual and continued change of 
possession; these words would seem to be inserted ex- 
pressly to provide against such a sham as this.”’ 
Judgment for defendant. 


—_——_____¢____—. 


PRIVILEGE 1N DISCUSSION OF PUBLIC 
MATTERS. 
UNITED STATES CIRCUIT COURT, FEBRUARY 
23, 1882. 
CRANE V. WATERS. 

Plaintiff had conceived and began to carry out a plan for 
making a railroad from Boston to New York by the con- 
solidation of certain shorter lines and otherwise, and it 
was a part of his plan to obtain control of the N. company 
by electing directors favorable to his scheme. An article 
published in defendant’s newspaper interfered with this 
plan to plaintiff's prejudice, and the statements in the ar- 
ticle were not true. Held, that the article was privileged, 
and defendant was not liable, if the statements were pub- 
lished in good faith and without malice and were on rea- 
sonable inquiry by defendant believed to be true. 


| ges for libel in publishing in the Boston Daily 

Advertiser, a newspaper issued by defendant, an 
article containing statements in relation to the deal- 
ings of plaintiff with a railroad company with which 
he had been connected, that he had brought it into 
bankruptcy; from which an inference might be drawn 
that he would produce a similar result in reference to 
another railroad company, the contro! of which he was 
stated to be seeking. Defendant answered that the 
statements were true, and second that the railroad 
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concerning which the article was written was a public 
work of great importance to the Commonwealth and 
people of Massachusetts, and in which the Common- 
wealth was a large stockholder; that the other stock- 
holders were numerous, and could only be reached 
through the press; that the effort of the plaintiff to 
obtain control of the railroad was a matter in which 
the public were interested, and wisa proper subject of 
discussion in the newspapers; and that the defendants 
believing that such control would be a public misfor- 
tune, aud would be a serious injury to the railroad 
and to the public, discussed the plaintiff's plans and 
qualifications in good faith and without malice; and 
that they made only such statements and reflections as 
they believed, on due inquiry and reasonable grounds, 
to be true and just, aud warranted by the plaintiff's 
acts. Tothis second part of the answer the plaintiff 
demurred. 
A. B. Wentworth and F. F. Heard, for plaintiff. 
Russell & Putnam, for defendants. 


LOWELL, J. For the purpose of deciding this de- 
murrer it must be assumed that the plaintiff had con- 
ceived and begun to carry out a plan for making a rail- 
road from Boston to New York by the consolidation of 
certain shorter lines and otherwise, and that it was a 
part of his plan to obtain control of the New York & 
New England Company by electing directors favorable 
to his scheme; that the publication of the article com- 
plained of interfered with this plan to his prejudice; 
and that the statements of the article were not true, 
but were published in good faith, without express 
malice, and were, upon reasonable inquiry by the de- 
fendauts, believed by them to be true. 

The contention then is, on the part of the defend- 
ants, that the subject-matter is one in which tle public 
has an interest, and that in discussing a subject of that 
sort a public speaker or writer is not bound at his peril 
to see that his statements are true, but has a qualified 
privilege as it has been called, in respect to such mat- 
ters. 

The modern doctrine, as shown by the cases cited for 
the defendants, appears to be that the public has a 
right to discuss, in good faith, the public conduct and 
qualifications of a public man, such as a judge, an am- 
bassador, etc., with more freedom than they can take 
with a private matter, or with the private conduct of 
any one. In such discussions they are not held to 
prove the exact truth of their statements, and the 
soundness of their inferences, provided that they are 
not actuated by express malice, and that there is rea- 
sonable ground for their statements or inferences, all 
of which is for the jury. Kelly v. Sherlock, L. R.,1Q. 
B. 686; Kelly v. Tinling, id. 699; Morrison v. Belcher, 
3F. & F. 614; Henwood vy. Harrison, L. R., 7 C. P. 606; 
Davis v. Duncan, L. R., 9 id. 896; Gott v. Pulsifer, 122 
Mass. 235. 

Some of the affairs of a railroad company are public 
aud some are private. For instance, the honesty of a 
clerk or servant in the office of the company is a mat- 
ter for the clerk and the company only. The safety of 
abridge on the line is a subject of public moment. 
The public in this sense is a number of persons who are 
or will be interested, and yet who are at present unas- 
certainable. All the future passengers on the road are 
the public, in respect to the safety of the bridge, and as 
they cannot be pointed out you may discuss the con- 
struction of the bridge in public, though you thereby 
reflect upon the character of the builder. If this defi- 
nition of the public is a sound one,the Commonwealth 
considered asa stockholder, is not the public, for its 
interests are intrusted to certain officers, who are 
easily ascertained; nor would the interests of the 
shareholders become a public matter merely by reason 
of their number, unless it were proved that it: would be 





virtnally impossible to reach them individually. If 
therefore the question were merely of the effect of the 
scheme upon the shares of the New York & New 
England Railroad Company, a corporation already 
chartered and organized, I should doubt somewhat 
whether it would be of a public nature. But inasmuch 
as the project was one which affected along line of 
road, as yet only partly built, and the consolidation of 
several companies, it assumes public importance. 
Perhapsthe right of legislative interference may be 
taken as a fair testof the right of public discussion, 
since they both depend upon the same condition. The 
Legislature cannot interfere in the purely private af- 
fairs of a company, but it may control such of them as 
affect the public. It cannot be doubted, I apprehend, 
that the Legislatures of Connecticut and Massachu- 
setts would have power to permit or to prohibit or to 
modify a scheme such as is now in question. It inter- 
ests the public, consisting of the unascertained persons 
who will be asked to take shares in it, and those 
through whose land it will pass or whose business will 
be helped or hindered by it, that such a line should be 
well, and even that it should be honestly iaid out, built 
and carried through. For this reason the character of 
the plaintiff, as aconstructor and manager of railroads, 
seems tome to be open to public discussion when he 
comes forward with so great and important a project 
affecting many interests besides those of the share- 
holders of one road; and that therefore the defendants, 
orany other persons, have the qualified privilege which 
attaches to discussions of public affairs. The distinc- 
tion is this: that when a railroad is to be built, or a 
company to build it is to be chartered, the question 
whether it shall be authorized isa public one; when 
the company is organized and the stock is issued, any 
thing which merely affects the value of the stock is 
private. 
Demurrer to the answer overruled. 


—_———.—____—. 


DISBARRING ATTORNEYS. 


WISCONSIN SUPREME COURT, MARCH 14, 1881. 


In Re Orton. 

An order of the Circuit Court forever disbarring an attorney, 
and prohibiting him from practicing law in the courts of 
this State, held, appealable under subd. 2, section 3069, 
Rev. St., as a final order affecting a substantial right 
made in a special proceeding. 

Where the proceeding to disbar an attorney is by order 
to show cause, the charges against him should clearly 
appear in the order itself, or in some instrument ap- 
pended thereto, or (at least) on file; and even when the 
charges are to be supported by pleadings filed by such 
attorney, the charges themselves should be distinctly 
specified. 

The Circuit Court may properly, on its own motion, require 
an attorney to show cause why he should not be dis- 
barred, when pleadings filed by him appear to require an 
investigation of that character. 

Proceedings to disbar an attorney. The facts appear 
in the opinion. 


D. H. Johnson and W. F. Vilas, for appellant. 
H. M. Finch, special counsel appointed by the court. 


Coxe, C. J. This is an appeal from an order of the 
Circuit Court of Milwaukee county, which directs that 
the appellant be forever disbarred from the right to 
practice law in the courts of this State, and also directs 
that his name be stricken from the roll of attorneys of 
said Circuit Court. A preliminary objection is taken by 
the learned counsel who appears here to sustain the 
correctness of the order, that it is not appealable. He 
insists that the proper remedy to restore a disbarred 
attorney to his rights and privileges is by mandamus 
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to the court disbarring him. This point was not se- 
riously urged as an objection to our reviewing the or- 
der, but it must be considered. It appears to us the 
order may well be held appealable under sub. 2, section 
3069, Rev.St.,as being a final order affecting a substantial 
right made in a special proceeding. That an order pro- 
hibiting an attorney from practicing law, which prac- 
tically deprives him of the means of supporting him- 
self and family,—which blasts all his prospects for 
professional fame and eminence, and leaves a stain on 
his good name and character,—is an order affecting a 
substantial right, is a proposition too plain for discus- 
sion. There may be a class of cases where an attorney 
is disbarred as a punishment for contemptuous lan- 
guage or conduct in the presence of the court, where 
the proceedings would be treated as quasi criminal, (see 
in re Kelly, 59 N.Y. 596), and where the rule laid down 
in bastardy cases (Stute v. Mushied, 12 Wis. 561, and 
State v. Jager, 19 id. 235), or in criminal contempts, 
(Re Murphey, 39 id. 286), would apply. But we think 
these decisious are not strictly in point. This question 
was considered in the Eldridge case, 82 N. Y. 161, 
where a similar order was held appealable. In that 
case a distinction is made between proceedings for a 
contempt occurring in the presence of the judge, where 
the facts constituting the offense are certified by him, 
and a case of professional misconduct out of the im- 
mediate presence of the court, where the actual truth 
is a matter of evidence. In the latter case the court 
affirms its right to review the order on appeal. The 
case of Ex parte Bradley, 7 Wall. 365, and Lx parte Rob- 
inson, 19 Wall. 511, which are relied on by counsel to 
sustain the position that mandamus is the proper rem- 
edy to restore a disbarred attorney to his rights and 
privileges, are commented on inthe Eldredge Case, and 
the decisions shown to be inapplicable. The language 
of the appeal statute above cited clearly embraces this 
order, and we see no sufficient reason for holding it 
cannot be reviewed on appeal. See Witter v. Lyon, 34 
Wis. 564; and In re Cooper, 22 N. Y. 67; In re Percy, 36 
id. 651; In re Gale, 75 id. 526. But another question of 
practice is raised by the counsel for the appellant, 
which is of much practical importance. He claims and 
insists that the whole course of procedure adopted and 
pursued in this case was irregular and absurd to the 
last degree, and that the order should be reversed on 
that ground. The proceeding was instituted in this 
mauner: In August last, when the Circuit Court of Mil- 
waukee county was in session, the attention of the Cir- 
cuit judge was called to the pleadings in acase pending 
in that court, in which one Russell Wheeler was plaiu- 
tiff and the appellant was defendant. The pleadings 
on file consisted of a complaint and a verified answer. 
At the same time it is admitted there was read what 
purported to be a copy of acopy of an amended an- 
swer in the same case, which had been served by Mr. 
Orton on Wheeler’s attorneys, and which they had re- 
turned to bim, with their reasons for not accepting 
service thereof. This copy of a copy of the amended an- 
swer was filed. Thereupon the court, on its own motion, 
made an order requiring the appellant to show cause on 
a day named, at the opening of court on said day, why 
his license as an attorney should not be revoked and 
annulled, and his name stricken from the roll of at- 
torneys, and he be disbarred from longer practicing 
the profession of law. The clerk was directed to serve 
atrue and certified copy of the order on Mr. Orton 
within three days from its date. The order specifies 
no charges whatever, nor any misconduct on the part 
of Mr. Orton, to which he was called upon to answer. 
On the hearing of the rule Mr. Orton moved to vacate 
the order, because it had been improvidently granted, 
—there being no charges specified as the foundation of 
the same,—and because no complaint or charges of any 
kind had been made against him. This motion was 
denied, and other steps were taken. 





It is very correctly remarked by appellant’s counsel} 
that the practice in proceedings of this kind is not pre. 
scribed by statute nor regulated by rules of court. But 
still that certain general rules and principles apply to 
it cannot be doubted. One of these principles, which 
is axiomatic in the law, would seem to be this: An at- 
torney Who is proceeded against for misbehavior in 
his profession is certainly entitled to kuow the nature 
and ground of the accusation made against him. [f 
charges of professional misconduct are made, common 
justice requires that he should know just what they 
are, and have a full opportunity to meet them. There- 
fore, specific distinct special charges should be clearly 
made, in some form and in some manner, before he ig 
called upon to make his defense. ‘* This power of re- 
moval from the bar is possessed by all courts which 
have authority to admit attorneys to practice. Itisa 
power which should only be exercised for the most 
weighty reasons, such as would render the continuance 
of the attorney in practice incompatible witb a proper 
respect of the court for itself, or a proper regard for 
the integrity of the profession ; and except where mat- 
ters occurring in open court, ir the presence of the 
judges, constitute the grounds of its action, the power 
of the court should never be exercised without notice 
to the offending party of the grounds of the complaint 
against him, and affording him ample opportunity of 
explanation and defense. This is a rule of natural jus- 
tice, and is as applicable to a case where a proceeding 
is taken to reach the right of an attorney to practice 
his profession, as it is when the proceeding is taken to 
reach his realor personal property.”’ Bradley v. Fisher, 
13 Wall. 335, 354. 

The order to show cause, as we have said, stated no 
charges or grounds of complaint. It did not even 
specify what things in the verified or amended answer 
Mr. Orton was called upon to explain, justify or deny. 
It is said that no formal charges of professional miscon- 
duct were necessary, because Mr. Orton had shown, in 
his answer in the Wheeler case, that he had been guilty 
of acts which rendered him utterly unworthy to bea 
member of the bar. But what were those acts or 
things which established his unfitness to practice law? 
The character of those answers will deserve notice by 
and by. It is sufficient now to say they contain many 
allegations and statements relating to different trans- 
actions. Mr. Orton was entitled to know on what par- 
ticular acts or things stated in those answers he was to 
be tried. No better illustration of the necessity re- 
quiring specific charges of misconduct to be made could 
be afforded than the history of thecase. The Circuit 
judge, in the final order disbarring Mr. Orton, states 
that he does so for substantially these reasons: (1) That 
he had been guilty of unprofessional conduct in advis- 
ing Russell Wheeler how to kill a man and be justified 
in the law, as appears from his answer in the Wheeler 
case; and (2) that it appeared from the same answer 
that Mr. Orton had been guilty of subornation of per- 
jury, or some offense of that nature, in preparing for 
the defense of said Wheeler against the charge of mur- 
der. The learned counsel who argues in favor of the 
correctness of the order does not rely on these things 
alone to sustain it, but he says there are other matters 
stated in the answers which fully justify the expulsion 
of Mr. Orton from the bar. He refers to what is said 
by Mr. Orton in his original answer about furnishing 
Mr. Wheeler with money for the purpose of gambling; 
also to his aiding Wheeler in placing his property be- 
yond the reach of creditors, and other things. Now. 
to our minds, this forcibly demonstrates the wisdom 
and necessity of having distinct and specific charges 
made in some proper way, in a proceeding which may 
result in such serious consequences as striking the 
name of an attorney from the rolls and depriving him 
of the right to practice his profession: for Mr. Orton 
might well complain, as he did, that he did not know 
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what charges founded on his answers he was called 
upon to explain and justify. The learned Circuit Court 
expels him on one ground, and learned counsel say he 
might properly be disbarred on other grounds and for 
other things stated in his answers. Where the pro- 
ceeding is by rule, as in this case, the order should state 
the substances of the charges of unprofessional con- 
duct, so that the attorney may know precisely what he 
jscalled upon to meet. This practice should be ob- 
served even where the order or rule to show cause is 
founded upon pleadings and records before the court. 
In the order itself, or in some instrument now ap- 
pended to it, the charges should be specified, or at all 
events, they should be drawn up and filed before the 
attorney is called upon to make his defense. ‘* This is 
arule of natural justice, and should be equally followed 
when proceedings are taken to deprive him of his right 
to practice his profession as when they are taken to 
reach his real or personal property; and such has been 
the general if not the uniform practice of the courts of 
this country and of England. There may be cases, 
undoubtedly, of such gross and outrageous conduct in 
open court on the part of the attorney as to justify 
very summary proceedings for his suspension or re- 
moval from office; but even then he should be heard 
before he is condemned.”’ Ex parte Robinson, supra, 
512. To be beard, he must, of course, know what he 
jis to answer. 

In Ex parte Cole, 1 McCrary, 406, and People v. Pear- 
gon, 55 Cal. 472, the proceedings were by information, 
wherein the accusation or charges were fully and 
clearly stated. In re Wool, 36 Mich. 299, the order to 
show cause was based upon a decree in equity, which 
decree rested on a fraud charged to have been prac- 
ticed by the attorney. The charges of fraud were set 
forth in the bill filed against the attorney, and consti- 
tuted the only basis of the action. It does not appear 
that any objection was taken that the charges were not 
made in a sufficient formal and specific manner. 
In ' Strout v. Proctor, 71 Me. 288, charges and 
specifications were made as the foundation of the 
rule to show cause. In re Percy, supra, the order 
to show cause was based upon the papers presented 
to the court, which were served upon the attorney, 
and the order specified the charges. What practice 
was adopted In Re Gale, supra, it is impossible to 
determine from the case as reported. I have 
been unable to find the case in the reports of the 
Supreme Court. In Re Eldridge, supra, we infer the 
charges of misconduct were set forth in the affidavits 
and papers upon which the proceedings were insti- 
tuted. Certainly the certified copy of the order to 
show cause, with which we are favored, states that he 
was guilty of misconduct as an attorney in this, viz. : 
“Subornation of perjury of witnesses produced by him 
on the hearing”’ of the probate of a certain will before 
the surrogate. The court regarded these affidavits and 
pipers as performing the office of a pleading and pre- 
senting the issue to be tried. But if there were no 
adjudged cases to sustain our view as to the proper 
practice in cases of this nature, still we should say, 
upon general principles applicable to all cases, that 
specific and distinct charges of professional misconduct 
should be clearly made in some proper form before the 
attorney is called upon to show cause why he should 
not be disbarred. Mr. Weeks, in his work on Attor- 
heys, says: ‘**The practice in the English and Ameri- 
can courts is for the court to issue a rule upon the at- 
torney, reciting the substance of the information or 
charges against him, and requiring him to show cause 
why he should not be stricken from the roll. * * * 
Specific and pertinent charges must be made, and 
judgment entered on the process, otherwise he cannot 
be suspended or removed.” Page 155, § 83. 





In a case of this importance we are clearly of the 
opinion that some such practice should be followed. 
The fact that the Circuit Court, on its own motion, 
granted the order to show cause requires no comment. 
It was the duty of the Circuit Judge, on his attention 
being called to the pleadings in the case of Wheeler v. 
Orton, pending before him, to issue such an order if he 
thought there was any thing in the answers of Mr. Or- 
ton which the interest of the public or the integrity of 
the profession required should be investigated. Courts 
institute these proceedings on their own motion when 
papers are presented showing that there are probable 
grounds for believing that attorneys have been guilty 
of acts of misconduct in their practice which render 
them unfit longer to be members of the bar. Anony- 
mous, 22 Wend. 656; In re Peterson, 3 Paige, 510; In re 
Brewster, 12 Hun, 109. But as we have said, the order 
properly should have stated what acts of misconduct 
or what things in his answers Mr. Orton was called 
upon to defend or explain. We feel it to be our duty 
to make some further observations on two points be- 
fore taking leave of the case. And first, as to the 
merits. On showing cause Mr. Orton read and filed his 
affidavit in explanation of certain matters stated in 
his original and amended answers. If the answers, 
with the affidavits explaining the same, are read and 
considered together,—as of course they must be on 
this inquiry,—we think they fail to sustain the con- 
clusion of the learned Circuit Judge, that Mr. Orton 
had been guilty of the gross misconduct of advising 
Mr. Wheeler how to kill a man and be justified in the 
law, or that he had been guilty of the unprofessional 
misconduct of subornation of perjury, or any thing of 
the kind. It is needless to observe that such grave 
charges, which, if true, would not only justify the ex- 
pulsion of Mr. Orton from the bar, but would render 
him liable to severe punishment under the penal law, 
should be established by clear and satisfactory evi- 
dence, and cannot rest in doubtful and uncertain in- 
ferences. We do not propose to go into any analysis 
of the answers, either with or without the aid of the 
explanatory affidavit. Suffice to say that they entirely 
fail to sustain the conclusions or inferences which the 
learned Circuit Judge drew from them. 

The able and intelligent counsel who argued this case 
for the appellant did not attempt to defend or justify 
the character of the answers as pleadings, and his si- 
lence in that regard reflects credit upon his candor and 
his high standing at the bar. The answers as pleadings 
would be absolutely indefensible in any tribunal of 
justice. They contain matters which are not only im- 
pertinent and improper as constituting any defense to 
the action, but which are outrageously indecent and 
scandalous. 

There is no justification or excuse for placing such 
reprehensible pleadings on file which derogate from 
the dignity of courts and are contrary to all honor- 
able practice. If the Circuit Judge had directed 
these answers to be stricken from the files, and had 
adninistered a severe reprimand to the attorney who 
drew and placed them there, he would have treated 
the answers and their author as they deserved. It is 
painful to comment on such things, but the dignity 
of the court and the honor of a noble profession require 
it should be done. It is inconceivable how an old, able, 
and experienced attorney, who generally has such a 
correct appreciation of the high duties and morality 
of his profession, could so far forget himself as to draw 
up and place on file answers which contain such scan- 
dalous and reprehensible things. It is to be hoped 
that these pleadings will never be followed as a prece- 
by any attorney of the Wisconsin bar. 


The order of the Circuit Court is reversed. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 

CORPORATION — COURT WILL NOT EXAMINE MO- 
TIVES OF LAWFUL ASSESSMENT BY DIRECTORS.— As 
to the wisdom of assessment by the officers of a cor- 
poration upon the stock, or its necessity at the time, or 
the motives which prompt it, the courts will not in- 
quire, if it be within the legitimate authority of the 
directors to levy it, and the objects for which the com- 
pany was incorporated would justify the expenditure 
of the money to be raised. They will not examine into 
the affairs of a corporation to determine the expediency 
of its action, or the motive for it, when the action it- 
self is lawful. Bailey v. Berkinhead, Lancashire and 
Chesh. Junc. R. Co., 12 Beav. 439. Judgment of U. 
S. C. Ct., Louisiana, affirmed. Oglesby v. Attrill. Opin- 
ion by Field, J. 


MARITIME LAW — LIMITATION OF LIABILITY — PRAC- 
TicE.— * We are of opinion, that notwithstanding Ad- 
miralty Rules Nos. 54, 55, 56 and 57 of this court, the 
owner of a vessel may institute appropriate proceed- 
ings, in a court of competent jurisdiction, to obtain 
the benefit of the limitation of liability provided for 
by sections 4284 and 4285 of the Revised Statutes, with- 
out waiting for a suit to be begun against him or his 
vessel for the loss out of which the liability arises. As 
was said at this term in Dyer v. National Steam Navi- 
gation Co., ourrules were not intended to prevent an 
owner from availing himself of any other remedy or 
process which the law itself entitled him to adopt, but 
to aid him in bringing into concourse those having 
claims against him arising from the acts of the master 
orcrew. Section 4284 expressly allows the owner to 
institute appropriate proceedings in any court, that is 
to say, any court of competent jurisdiction, for the 
purpose of apportioning the sum for which he is liable 
among the proper parties. Section 4285 provides, that 
it shall be deemed a sufficient compliance ou the part 
of the owner with the requirements of the act if he 
shall transfer all his interest in the vessel and freight 
to a trustee, appointed by the court, for the persons 
who may prove to be legally entitled thereto. Any 
court therefore which gets actual possession of the 
things to be transferred, and about which the concourse 
of claimants is to be had, is a court of competent juris- 
diction to try the questions that will properly arise 
upon the apportionment to be made. Even though 
proceedings should be instituted by the owner before 
he or his vessel is sued, the courts will either follow our 
rules as far as practicable, or do something which is 
equivalent, to obtain jurisdiction of the thing about 
which the litigation isto be had. No monition can 
properly issue either under the operation of our rules, 
or otherwise, until this jurisdiction of the thing has 
been in some way secured.”’ Petition for writ of pro- 
hibitiondenied. Ex parte Slayton. Opinion by Waite, 
Cc. J. 

[Decided March 27, 1882.] 


MUNICIPAL BONDS — AUTHORITY BY VOTE TO ISSUE 
— BURDEN OF PROOF — RECORDS OF ELECTION SUFFI- 
CIENT PROOF.— The city council of H. had power to 
subscribe to stock and issue city bonds in aid of certain 
railroads. The statute also provided thus: ‘* But be- 
fore such subscription shall be valid, it shall be ratified 
by a majority of the tax payers, at a poll to be opened 
for that purpose.’”’ The city charter defined the quali- 
fication of voters as follows: ‘ All free white male citi- 
zens, who have arrived at the full age of twenty-one 
years, and who shall be entitled to vote for State offi- 
cers, and who shall have resided within the city limits 
at least six months next preceding any election, and 
moreover, who shall bave paid a city tax or any city 





license according to ordinance, shall be eligible and en. 
titled to vote at any ward or city election for officers of 
thecity.’’ In an action on bonds issued by the city jn 
payment of asubscription for stock in arailroad, held, 
that as by law tax payers only could vote the record of 
an election duly held showing a majority vote in fayor 
of the subscription was sufficient to show that the con. 
dition as to ratification was complied with. The holder 
of the bonds is bound to show, in the absence of re. 
citals that prevent its denial, that the corporation js. 
sued them in the exercise of a power conferred by law; 
and where that can arise only in consequence of the 
performance of a condition precedent, such as the re- 
sult of an election by a public vote, he has the burden 
of proof to show the fact. That fact, as in the present 
case, is fully proven by an exhibition of the record, 
which shows on its face the result claimed. He is not 
bound to sustain the truth of the record, as if it were 
the case of a contested election, and prove that the 
majority, on the existence of which his rights rest, 
consisted of persons all of whom possessed the qualifi- 
cation of voters. Whether each voter was lawfully 
such was a question in the first place, in the present 
case, for the judges of the election, who were appointed 
under the law, for the express purpose of receiving and 
deciding upon their votes; and in the second place, for 
the city counci] to whom the official returns of the 
election and of its result was made, as required, and 
who were authorized to act upon that result as certified 
to and verified by themselves, in the very matter of 
consummating the subscription, which was the subject 
of the vote. It would be impracticable for any pur- 
chaser of the bond, put on inquiry as to the author- 
ity of the city council to make the issue of the bonds 
in question, to make inquisition into the facts of the 
election, beyond these returns and records; and it is 
but reasonable to permit him safely to rest his rights 
upon them, as they appear. They show the fact, that 
the subscription to the railroad stock was ratified by a 
majority of the voters, presumed to be qualified to vote, 
because permitted by the authorities controlling the 
election to do so, at an election held for that purpose, 
among other things, of deciding that question; and 
that fact constitutes the condition on which the au- 
thority to issue the bonds, by law, depends, and is the 
guarantee of their validity. Judgment of U.S. Cire. 
Ct., E. D. Missouri, affirmed. City of Hannibal v. 
‘auntleroy. Opinion by Matthews, J. 
[Decided April 17, 1882.] 


PRACTICE — FINAL JUDGMENT — ORDER DENYING 
MOTION FOR NEW TRIAL NoT.— Upon the trial of this 
action in a Minnesota District Court, a verdict was 
rendered in favor of the plaintiff. Before any judg- 
ment was entered on this verdict a motion was made 
for a new trial. This motion was overruled and there- 
upon an appeal was taken to the Supreme Court of the 
State from ‘“‘the order denying the application for a 
new trial.’’ The judgment on this appeal is as follows: 
** Pursuant to an order of court duly madeand entered 
in this cause, it is here and hereby determined and ad- 
judged that the order herein appealed from, to-wit, of 
the District Court of the second judicial district, be 
and the same hereby is in all things affirmed.’’ Then 
follows a judgment for costs in the Supreme Court. 
No further proceedings appear to have been had in 
either court, and the record consequently shows a ver- 
dict and motion for new trial overruled, but no judg- 
ment on the verdict. Held, that there was no final 
judgment authorizing awrit of error to this court. 
Writ of error to Minnesota Supreme Court dismissed. 
National Life Insurance Co. v. Scheffer. Opinion by 
Waite, C. J. 
(Decided April 24, 1882.] 
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RHODE ISLAND SUPREME COURT AB- 
STRACT. 


FEBRUARY, 1882.* 


AGENCY — EQUITABLE JURISDICTION AS TO CON 
TRACTS OF AGENT.— A. filed a bill in equity against B., 
who had been the confidential agent and adviser of A., 
praying that a deed given by B. to A. might be ad- 
judged a mortgage. The deed was absolute on its face, 
and B.claimed it to be the consummation of asale, while 
A. alleged that it was given and received as security 
foraloan. Held, that a court of equity will strictly 
scrutinize such transactions between persons in such 
relations and will impose on the agent and adviser the 
whole burden of sustaining the validity and good faith 
of his dealings. Held further, that a court of equity 
will give relief in such cases by making the holder of 
the property a trustee for the injured party, by rescind- 
ing the contract if necessary, or by ordering the repay- 
ment of the money received and by enforcing the order 
by anexecution. See Smith v. Kay,7 H. L. 750; Oliver 
v. Piatt, 3 How. 339; Flagg v. Mann, 2 Sumn. 486; 
Docker v. Somes, 2 Myl. & K. 655; Armstead v. Hund- 
ley, 7 Gratt. 52; Hardy v. Metropolitan Land, etc., Co., 
L. R., 7 Ch. App. 427; Ex parte Shakescraft, 3 Bro. C. 
C. 197; Walker v. Simond, 3 Swanst. 1. Tappan v. 
Aylsworth. Opinion by Potter, J. 

CARRIER— LIEN FOR FREIGHT AND CHARGES— 
GOODS RECEIVED FROM TORTIOUS HOLDER.— (1) Cotton 
was forwarded from Louisiana to be delivered in Provi- 
dence, R. I., ‘‘rates guaranteed to Providenee.’”’ By 
the error of some intermediate carrier the destination 
Providence was changed to Chicopee, Mass., whence, 
by the owner’s direction, the P. & W. R. R. Co., after 
paying charges, brought it to Providence. The owner 
refused to refund to the P. & W. R. R. Co. its charges 
for freight paid and replevied the cotton. Held, that 
the P. & W. R. R. Co. had a lien on the cotton for the 
freight and charges for back freight paid. York Co. v. 
Central R. Co., 3 Wall. 107; Schneider v. Evans, 25 Wis. 
241; Mallory v. Burritt, 1 E. D. Smith, 254. (2) Send- 
ing the cotton to Chicopee raised the freight above the 
amount guaranteed by the first carrier. Held, that for 
this the owner might have his action against such first 
carrier or against the carrier by whose error the cotton 
was sent to Chicopee. A carrier receiving goods from 
atortious holder has no lien on them against the owner, 
but a carrier receiving goods from one, who, by the 
owner’s act, has been clothed with an apparent author- 
ity, has a lien on them against such owner. By deliv- 
ery to the carrier in Louisiana the owner made each 
successive carrier his agent for forwarding the cotton. 
Vaughan v. Providence & Worcester Railroad Co. 
Opinion by Potter, J. 


EQUITABLE ACTION—CREDITOR’S BILL WHEN NO 
JUDGMENT AT LAW.— A. absconded in debt leaving no 
legal assets which could be attached, so thata judg- 
ment at law could not be obtained against him. Held, 
that his creditors could at once proceed in equity 
against his equitable assets to satisfy their legal claims. 
Held, further that if such claims appeared specially fit 
for legal cognizance or specially unfit for equitable, the 
equity court would submit them to a jury on issues 
framed for that purpose. The rule requiring the ex- 
haustion of legal remedies before chancery will take 
jurisdiction of a legal debt rests on two reasons; first, 
that a judgment and execution returned unsatisfied are 
the best evidences of the debt; second, that legal tri- 
bunals should adjudicate legal claims. The first reason 
fails when legal process is impossible; the second is 
satisfied by a jury trial of issues from chancery. See 
Scott v. McMillen, 1 Litt. 302; Russell v. Clark's Ex’rs, 


*To appear in 13 Rhode Island Reports. 








7 Cranch, 69; Miller v. Davidson, 8 Ill. 518; Greenway 
v. Thomas, 14 id. 271; Anderson v. Bradford, 5 J. J. 
Marsh. 69; Menx v. Anthony, 11 Ark. 411; Turner v. 
Adams, 46 Mo. 95; McDermott v. Strong, 4 Johns. Ch. 
687; McCartney v. Bostwick, 32 N. Y. 53; Peay v. 
Morrison's Ex’rs, 10 Gratt. 149; Kipper v. Glancey, 2 
Blackf. 356; O’Brien v. Coulter, 2 id. 421; Farrar v. 
Haselden, 9 Rich. Eq. 331; Pendleton v. Perkins, 49 
Mo. 565; Thompson v. Brown, 4 Johns. Ch. 619; Steerc 
v. Hoagland, 39 Il). 264; Heirs of Whitney v. Kimball, 
4 Ind. 546; Thorp v. Feltz,6 B. Mour. 6; Offutt v. 
King, 1 McArthur, 312. Merchants National Bank vy. 
Paine. Opinion by Durfee, J. 


EsTOPPEL— ONE MORTGAGING PROPERTY CANNOT 
DENY OWNERSHIP.— A. executed and delivered to B. 
a mortgage of certain specified chattels with covenants 
of ownership and warranty. Among the enumerated 
chattels were some which A. and B. both knew be- 
longed to a third party. After condition broken B. 
demanded the chattels, and on A.’s refusal to deliver 
them brought trover against A. Held, that A. was 
estopped by his covenants from denying his ownership 
of the chattels. Held, further, that as the action in 
trover affected only A., and as the mortgage was valid 
between A. and B., the fact that A. and B. were both 
cognizant of and participants in the fraud, actual or 
attempted on the third party, was immaterial. Wiles 
v. Woodward, 5 Exch. 557; Nevett v. Berry, 5 Cranch, 
291; Roberts v. Roberts, 2 B. & A. 367; Phillpots v. 
Phillpots, 10 C. B. 85; Bussey v. Windham, 6 Q. B. 166. 
Harvey v. Harvey. Opinion by Durfee, C. J. 


MALICIOUS PROSECUTION—NOT IN FAVOR OF 
GUILTY PLAINTIFF— ADVICE OF COUNSEL.— (1) The 
action for malicious prosecution is given in favor of an 
innocent plaintiff, not of a guilty one. Hence when A. 
brought trover against B., and B., after a verdict in 
his favor, sued A. for malicious prosecution, held, 
that evidence of facts tending to show B.’s guilt, which 
facts were not knownto A. when he brought the action 
of trover,although inadmissible to show probable cause 
on the part of A., should be admitted as bearing on the 
actual guilt of B. See Bell v. Pearcy, 5 Ired. 83; 
Johnson y. Chambers, 10 id. 287; Bacon v. Towne, 4 
Cush. 217. (2) A plaintiff who after consulting legal 
counsel in good standing and fully disclosing the facts 
of his case within his knowledge, brings an action 
relying in good faith on the advice of such counsel, is 
not liable in a suit for malicious prosecution for bring- 
ing such action. Newton v.Weaver. Opinion by Mat- 
teson, J. 


WISCONSIN SUPREME COURT ABSTRACT. 
MARCH 14, 1882.* 

ASSIGNMENT FOR CREDITORS — AUTHORITY TO SELL 
ON CREDIT—BY MEMBER OF FIRM — PREFERENCE — 
PRESUMPTION OF FRAUD.— (1) A provision in a general 
assignment for the benefit of creditors that the as- 
signee *‘shall, with all convenient diligence, sell and 
dispose of the property at public or private sale, as he 
may deem most beneficial to the interests of the cred- 
itors of, [the assignor,] and convert the same into 
money,’’ does not authorize the assignee to sell on 
credit, and does not invalidate the assignment. Hutch- 
inson vy. Lord, 1 Wis. 294, and Keep v. Sanderson, 2 id. 
42, distinguished. See Norton v. Kearney, 10 id. 443. 
(2) One member of a firm may assign his individual 
property so as to prefer his individual creditors to the 
creditors of the firm. It would seem that the ‘‘rule 
of equity is uniform and stringent that the partner- 
ship property of a firm shall all be applied to the part- 


° Appearing in &4 Wisconsin Reports, 
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nership debts, to the exclusion of the creditors of the 
individual members of the firm, and that the creditors 
of the latter are to be first paid out of the separate ef- 
fects of their debtor, before the partnership creditors 
can claim any thing.’’ Jackson v. Cornell, 1 Sandf. Ch. 
348. See also, Kirby v. Schoonmacher, 3 Barb. Ch. 46; 
Nicholson v. Leavitt,4 Sandf. 307; S. C. reversed, 2 
Seld. 510; Wilson v. Robertson, 21 N.Y. 587; Forbes vy. 
Scannell, 13 Cal. 242; Nye v. Van Husan, 6 Mich. 329. 
(3) An intent to defraud cannot be inferred from the 
mere fact that a debtor makes a general assignment for 
the benefit of creditors, orthat he preferred some of 
his creditors to others, or that he turned out property 
in payment of certain creditors after an attachment 
had been levied in favor of another creditor, and be- 
fore executing his general assignment. In the absence 
of any statute to the contrary, there can be no question 
but that an insolvent debtor may pay one creditor in 
preference to another. Spring v. Ins. Co., 8 Wheat. 
268. This right of the debtor to prefer results from the 
absolute ownership of the property. Brashear v. West, 
7 Pet. 608. This absolute ownership implies the abso- 
lute right of disposition. Lord v. Devendorf. Opinion 
by Cassoday, J. 


MUNICIPAL CORPORATION — LIABILITY FOR DEFECT 
IN HIGHWAY — EVIDENCE — MEDICAL BOOKS.— (1) It 
has often been held that no action lies,at common law, 
against a town for damages sustained through the de- 
fect of the highways in such town. Mower v. Leicester, 
9 Mass. 247; Sawyer v. Northfield, 7 Cush. 494; Holman 
v. Townsend, 13 Metc. 297; Barry v. Lowell, 8 Allen, 
127; Oliver v. Worcester, 102 Mass. 499; Waltham v. 
Kemper, 55 Il). 346; Bussell v. Steuben, 57 id. 35; Fast- 
man v. Meredith, 36 N. H. 284. Onthe same theory, 
it has often been held that a county is not liable 
at common law for a defect in a public highway 
of the county. Huffman, v. San Joaquin, 21 Cal. 
426; Sherbourne v. Yuba, 21 id. 113; Crowell v. So- 
noma, 25 id. 313; Freeholders of Sussex v. Strader, 18 
N. J. L. 108; Cooley v. The C. F. of Essex, 27 id. 415; 
Commissioners v. Mighels, 7 Ohio St. 109; Scales v. O. 
of C. Co., 41 Ga. 225; Brabham vy. Supervisors, 54 Miss. 
363; Woods v. Colfax, 15 West. Jur. 165, and note. (2) 
Portions of medical books cannot be read to the jury 
as evidence, although such books have been shown by 
expert testimony to be “‘ standard works in the med- 
ical profession.” In Luning v. State, 2 Pin. 215, it was 
held to be discretionary with the trial judge whether 
counsel on the argument should be allowed to read to 
the jury medical or scientific works. See Wade v. De 
Witt, 20 Tex. 400; Legg v. Drake, 1 Ohio St. 286; see 
also, Ripon v. Bittel, 30 Wis. 619; Conn. Mut. Ins. Co. 
v. Ellis, 89 Ill. 516; State v. Hoyt, 46 Conn. 337. In 
Ashworth v. Kittridge, 12 Cush. 193, it was held that 
* medical books, even of received authority, are not 
competent evidence, if objected to by the adverse 
party.’’ The reason given, in the terse opinion of Chief 
Justice Shaw, is that the statements contained in such 
extracts are “wanting the sanction of an oath,” and 
are ‘“‘ made by one not present, and not liable to cross- 
examination.’’ See Commonwealth v. Wilson, 1 Gray, 
338. In Commonwealth v. Sturtevant, 117 Mass. 123, 
it was held that * books on medical jurisprudence can- 
not be read by a witness to the jury, although the wit- 
ness is an expert, and concurs in the views therein ex- 
pressed.”’ The only difference in that case and this is 
that here the counsel proposed to read the extracts, 
instead of the witness. These cases are in harmony 
with our own judgment, as well as the former decisions 
of this court on the subject. See discussions in 24 Alb. 


L. J. 266, 284; Wharton Ev. §§ 665-6; 1 Greenl., $440, 
and note. 
soday, J. 

RESCISSION OF CONTRACT—WHAT TENDER NECESSARY 
TO AUTHORIZE.— No formal tender of the thing sold is 


Stilling v. Town of Erie. Opinion by Cas- 








necessary when the vendor refuses tc assent to a rescig. 
sion of the sale and repay the purchase-money. Trott 
v. Wiese, 36 Wis. 439; Mann v. Stowell, 3 Pin. 220; 
Wright v. Young, 6 Wis. 127; Bank v. Keep, 13 id. 209, 
Corbitt v. Stonemetz, 15 id. 170; McWilliams v. Brook. 
ens, 39 id. 334; Cunningham v. Brown, 44 id. 72; 
Clough v. Lond., etc., R. Co., 41. L. T. Rep. (N.8.)17; 
Nellis v. Bradley, 1 Sandf. 560; Coghill v. Baring, 15 
Cal. 213. Potter v. Taggart. Opinion by Taylor, J. 


—___+—__——_- 


MASSACHUSETTS SUPREME JUDICIAL 
COURT APSTRACT. 
FEBRUARY, 1882. 

CRIMINAL LAW— UNLAWFUL SALE OF LIQUOR— 
TIME IMMATERIAL.—In a complaint for keeping liquors 
with intent} to sell them unlawfully, the allegation of 
time is immaterial and need not be proved, it being 
enough to prove that the offense was committed at some 
time within the statute of limitations. Commonwealth 
of Massachusetts v. Doyle. Opinion by Morton, C. J, 


NEGOTIABLE INSTRUMENT — PROTEST AND NOTICE 
BY AGENT.— Plaintiff bank in Lynn held a note 
on which defendant was indorser and sent it to 
a bank in Boston where the maker resided. On 
the day of its maturity, at the request of the Bos- 
ton banka notary presented it for payment to the 
maker who refused to pay. The next day was Sunday. 
On Monday the notary inclosed a notice to defendant 
in an envelope directed to the cashier of plaintiff; this 
notice was received by the cashier on Tuesday morn- 
ing and was by him put into the post office on the af- 
ternoon of the same day, directed to the defendant at 
Salem, the place of his residence. Heli, that there was 
sufficient notice to bind defendant as indorser. The 
question here is what are the duties of an agent to 
whom the holder of a note sends it for collection, and 
what is the effect upon the rights of indorsers as to no- 
tice. Story on Bills, § 292. U. S. Bank v. God- 
dard, 5 Mason, 366. So it has been repeatedly held in 
this State that if the holder of a note sends it to a bank 
or other agent merely for collection, it is sufficient to 
hold prior indorsers if the agent gives notice of the 
dishonor in due time to his principal, and if he with- 
out delay transmits notice to the prior indorser. Colt 
v. Noble, 5 Mass. 167; Church v. Barlow, 9 Pick. 547; 
Eagle Bank v. Hathaway, 5 Metc. 212; Wamesit Bank 
v. Buttrick, 11 Gray, 387; True v. Collins, 3 Allen, 
438. First National Bank of Lynn v. Smith. Opinion 
by Morton, C. J. 


SLANDER— MALICIOUS FALSE STATEMENT TO PER- 
SON WHO KNOWS UNTRUTH — DAMAGES — MENTAL 
SUFFERING.— Defendant maliciously stated to C. alone 
that plaintiff had the venereal disease and had had in- 
tercourse with C. The latter knew the latter part of 
the statement to be false. In an action for slander, 
held, that the knowledge of C. of the falsity of the 
statement did not take away plaintiff's claim for dam- 
ages. Its utterance to C. was a publication which en- 
titles the plaintiff to maintain an action, and the ques- 
tion of damages is within the province of the jury. No 
one can say with certainty that the charge may not 
have had the effect on the mind of C. to injure the 
plaintiff, though she knew that it was untrue in its de- 
tails, so far as it charged her with being an accomplice. 
Besides, the injury to the character of the plaintiff is 
not the sole element of damage. The jury have the 
right to consider mental suffering of the plaintiff up to 
the time of the trial, caused by the publication of these 
slanderous words. Markham v. Russell, 12 Allen, 573; 
the case Sheffill v. Van Deusen, 13 Gray, 304, dis- 
tinguished. Marble v. Chapin. Opinion by Martin, 
C. J. 
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RECENT ENGLISH DECISIONS. 


CARRIER— CONTRACT LIMITING LIABILITY NOT 
PRESUMED TO INCLUDE LOSS FROM CARRIER'S NEGLI- 
GENCE— COLLISION BETWEEN TWO SHIPS OF SAME 
LINE.— The plaintiffs shipped a quantity of specie on 
board the defendants’ ship, the Crown Prince, under a 
pill of lading which contained the following excep- 
tions: ‘* The act of God, the king’s enemies, restraint 
of princes and rulers, accidents and damages from col- 
lision, and all the perils, dangers and accidents of the 
sea, rivers, land carriage and steam navigation of 
whatsoever nature and kind and accidents, loss or 
damage from any act, neglect or default whatso- 
ever of the pilots, masters, marines or other servants 
of the company in navigating the ship, or from any de- 
viation excepted.’’ Whilst on her voyage the Crown 
Prince came into collision with another steamship also 
belonging to the defendants, and a quantity of the 
specie was lost. The jury found that this latter vessel 
was principally in fault, but that the Crown Prince was 
also in some degree to blame. Held, in an action to 
recover damages for tbe loss of the specie, that the ex- 
ception in the bill of lading as to collision did not 
protect the defendants from liability for a collision 
caused by the negligence or default of their servants 
on board a vessel other than the Crown Prince, and 
that they were not protected by the clause which ex- 
cepted their liability for the negligence of their ser- 
vauts, as that applied only to the negligence of their 
servants who were navigating the Crown Prince. In 
Lloyd v. General Lron Screw Collier Co., 10 L. T. Rep. 
N. 8. 586; 3H. & C. 284, it was held that the excep- 
tion in the bill of lading of ‘“‘ accidents or damages of 
the seas, rivers, and steam navigation of whatsoever 
nature or kind,” did not exempt the ship-owner 
from responsibility for the loss of goods which arose 
from a collision caused by the negligence of the master 
orcrew. This decision was discussed and followed in 
Grill v. General Iron Screw Collier Co., 14 L. T. Rep., 
N.S. 711; L. R.,1 C. P. 600. A similar construction 
was given toa bill of lading which contained a clause 
that the ship owner “is not to be accountable forleak- 
age or breakage,” in the earlier case of Phillips v. 
Clarke, 2 C. B. N. 8. 256, and more recently in Czech v. 
General Steam Nav. Co., 17 L. T. Rep., N. S., 246; L. 
R.,3C.P. 14. See also Lloyd v. Guibert, 10L.T. Rep., 
N.S8., 570; 3 Kent Com. Lect. 47,85; 1 Pars. Ship. 269. 
Q. B. Div. March 24, 1882. Chartered Mercantile Bank 
of India v. Netherland Steam Navigation Co. Opinions 
by Pollock, B. and Manisty, J. (46 L. T. Rep., N. S., 
530.) 

CRIMINAL LAW — HOMICIDE — PARENT NEGLECTING 
TO FURNISH MEDICAL ATTENDANCE.— Where a parent 
neglects to supply medical aid for his child who is suf- 
fering from malignant disease, and;the infant dies, in 
order to convict the parent of the crime of manslaugh- 
ter it must be proved affirmatively that the death was 
caused by such neglect, and if the medical evidence on 
behalf of the prosecution only goes to the extent that 
the life probably might have been prolonged by calling 
in medical aid, it is not sufficient to support a convic- 
tion. If death is accelerated by a parent’s willfully 
neglecting to provide medical aid in such acase the 
parent is guilty of manslaughter. Ct.Cr. Cases Res. 
March 25, 1882. Regina v. Morby. Opinions by Lord 
Coleridge, C. J. and Grove and Stephens, JJ. (46 L. T. 
Rep., N. S., 288.) 


INSURANCE — FIRE POLICY — SUBROGATION.— After 
the date of a contract for the sale of a house which was 
insured against fire, and before completion of the pur- 
chase, the house was damaged by fire, and the insur- 
ance company, in ignorance of the contract, paid the 
vendors for the damage done.» The purchase was sub- 





sequently completed, the vendors receiving the full 
amount of the purchase-money, and also retaining the 
moneys paid to them by the insurance company. On 
an action by the insurance company to recover the 
moneys paid by them to the vendors, held, that the 
insurance company were not entitled to recover, the 
principle applicable to such a case being that of subro- 
gation. Q. B. Div. April 4, 1882. Castellain v. Preston. 
Opinion by Chitty, J. 

PAYMENT — BY CHECK FOR SMALLER AMOUNT THAN 
DEBT.— A cheque paid and accepted in discharge of a 
debt for a larger amount is a good satisfaction and 
discharge of the whole debt. The defendant was in- 
debted to the plaintiffs in the sum of 1251. 7s. 9d., and 
the plaintiffs agreed to accept a cheque for 100l. in dis- 
charge of the debt, and gave a receipt in the following 
form: ‘ Received the sum of 1001. by cheque, which is 
to be in settlement of an account of 125l. 7s. 9d. on such 
cheque being honoured.”’ Held, that the cheque being 
a negotiable security, it was a payment in satisfaction 
of the debt, and the plaintiffs could not recover the 
balance of 251. 7s. 9d. See Sibree v. Tripp, 15 M. & W. 
23. Q. B. Div. March 27, 1882. Goddard v. O’ Brien. 
Opinions by Grove, J. and Huddleston, B. (46 L. T. 
Rep., N. S., 306.) 


——\_e—_—————_ 


CORRESPONDENCE. 


ARE HOMESTEADS TAXABLE? 
Editor of the Albany Law Journal: 


This question having been raised in a recent issue of 
your journal, the following reply occurs to me: 

Homesteads, both by the language of the statute and 
by express ruling (Lathrop v. Singer, 39 Barb. 396), are 
not absolutely exempt on execution, but only on execu- 
tion for debt. They may be sold on an execution in 
action for tort, either for the recovery of the claim in 
such action, or for costs therein. 

It cannot be held that exemption from a specified 
class of executions is sufficient to relieve property from 
taxation, otherwise we should reach the result that all 
real estate is exempt from taxation, inasmuch as there 
is a class of executions from which all real estate is ex- 
empted, namely, executions in cases where the recovery 
is for a less amount than $25, exclusive of costs. If, 
then, real estate generally is taxable, notwithstanding 
its partial exemption from execution, on what prin- 
ciple can exemption from taxation be claimed for 
homesteads, by virtue of their only partial exemption 
from execuption? 

Yours Respectfully, 
Wa. H. HALE. 

ALBANY, Sept. 4th, 1882. 





NEW BOOKS AND NEW EDITIONS. 


Mrs’ Digest NEw YORK REPORTS. 

Condensed Digest of the Court of Appeals Reports of the 
State of New York, as reported in Sickels’ Reports. 
Twenty-three volumes, volumes LXII[ to LXXXYV, inclu- 
sive, of the New York Reports. By Charles H. Mills. Vol 

ivy. Albany: W. C. Little & Co.,1882. Pp. xciii, 636. 
This volume contains a table of cases, and in the body 
of the digest, under the title ‘* Cases,’’ a list of cases 
disapproved, distinguished, limited, modified, over- 
ruled, questioned and reversed, under separate heads; 
also a list of sections of the Code construed under 
“Code of Procedure.’’ The work seems to be 
completely and exhaustively done, but without proper 
method and precision. The same confusion that marks 
the title-page characterizes the whole work. There is 
alack of apt general classification, but more particu- 
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larly an absence of clear and orderly sub-classification, 
and there is a tedious, expensive and unnecessary 
repetition. This last characteristic needs the apology 
which the author makes for it in his preface. We can 
best verify our criticisms by a few references. 

First. As to general divisions: ‘‘ Admissions and 
Declarations’ is made a distinct title; it ought not 
to beso; itis only a part of Evidence, and the subject 
should there be set out in full, with simply a cross- 
reference under the minor head. So Landlord and 
Tenant, and Lease, should not be made distinct divis- 
ions, the latter is a proper sub-division of the former. 
Thesame criticism may be made of Fraud, and Fraudu- 
lent Conveyance; of Judgment, and Former Adjudica- 
tion; Arrest, and Bail, set down as separate topics. 

Second. As to sub-classification: Under Admissions 
and Declarations the first paragraph is ‘ Dying per- 
son;” this properly belongs to Criminal Law, for it is 
peculiar to that,and should so be cross-referenced under 
Evidence. Matters peculiar to Witness are repeated 
under Evidence. Under Evidence, at paragraph 23, 
“memorandum on stub,’’ we have a principle of bona 
fide holding of negotiable paper, in no way connected 
with Evidence, and the subject would more fitly be 
placed under Negotiable Instruments, or Bills, Notes 
and Checks. These are examples of placing under 
wrong heads. Underthe heads themselves we find fre- 
quent examples of unhappy grouping or distribution. 
Under Attachment the first paragraph treats of 
“ affidavit,’’ while the twenty-first treats of ‘‘ deposi- 
tion; the latter should immediately follow the 
former. So under Negligence, contributory, paragraph 
103 is about “driver,’’ and paragraph 117 is about 
“riding free with stranger;’’ these should be contig- 
uous. And under Negligence ‘‘broken iron as 
evidence” is thrown in between “ bridge and charter- 
party,” whereas it ought not to be under this head at 
all, but under Evidence, with a cross-reference under 
Negligence. And so too under Negligence are not 
simply the general principles pertinent to all actions of 
of negligence, but the particular principles pertinent to 
particular classes of such actions, as of banks, carriers, 
cities, masters and servants, innkeepers, insurers, 
warehousemen, all thrown in hotch-pot. Thus, under 
Negligence we find a dog case as between master and 
servant; it is also placed under Master and Servant, 
aud Animals. The latter is the proper place, with a 
particular cross-reference under Master and Servant 
and a general cross-reference under Negligence. 

Third. As to the statements, they are often vague 
and insufficient, as for example: ‘‘Sunday, The Chris- 
tian Sabbath may be protected from desecration by 
enactments of the Legislature, and it is the sole judge 
of acts proper to be prohibited with a view to the pub- 
lic peace.’’ Anybody knows that; but who would 
dream, from this statement, that the case was about 
prohibition of theatrical entertainments on Sunday? 
So under “ Trade-Mark,”’ it is said: ‘‘ When defendant 
pirated and used plaintiff's trade-mark, not to deceive 
as to the kind and quality of an article, but as to the 
amount,—held, that an action was maintainable.’ 
This conveys no definite idea of any thing. 

Fourth. The statements are sometimes incorrect and 
misleading. Take the last case. The action was fur 
pirating the trade-mark, ‘‘ Hennessy Brandy;’’ the 
defense was that the plaintiff had not ‘‘ clean hands,” 
because he stamped his bottles “ quart’’ or “pint,” 
whereas they did not hold so much; the court decided 
that these words were not intended to indicate the 
precise quantity stated. The author entirely fails to 
grasp this decision. Sounder Evidence, ‘“* memoran- 
dum on stub,” it is said: ‘‘A transferee of such note after 
payee’s death for sum less than its face value would 
not be a purchaser for value.’’ This implies that the 
purchaser took the note with the stub attached, but he 








did not, and the ground of the holding was simply 
that he took it after default in payment of interest ac. 
cording to its terms. 

Fifth. The sub-headings are very inapt, sometimes 
almost grotesquely strange. This is a general character. 
istic. Where they are not singular, the author some- 
times indulges in a confusing variety. Thus, in one 
place, we have ‘‘ vicious dog;’’ in another, * ferocious 
dog;”’ both for the same case. This fault is aggravated 
by the sub-indexing under adjectives; thus, in the last 
case, instead of putting it under ‘ dog,”’ we find it once 
under ‘* ferocious,” and again under “vicious.” The 
book is full of this indexing under adjectives. We add 
a few of the queer catch-words; ‘“ question of employ- 
meut;”’ ‘de lunatico,” under “ Marriage;” ‘taking 
pay in material,’ under ‘ Sale;”’ “latched door,” un- 
der “‘ Burglary; ‘“‘ nunc pro tunc,” and * excessive” 
under “ Bills, Notes and Checks ;”’ *‘ defect in awning,” 
under ‘* New York;” “lost from package,’’ under 
**Common Carrier.” 

It is hardly necessary to say that such work is indica- 
tive of rawness and inexperience, not to say of an 
illogical mind. We sincerely wish we could conscien- 
tiously praise the book, but we cannot. The profession 
greatly need a good condensed digest of the decisions 
of this court, which might be done by an experienced 
hand in one volume or two at most. This volume is 
well printed, although the proof-reader is occasionally 
grossly at fault, as in ‘‘ trusties,’’ and “cashier” for 
** cases.”’ 


NOTES. 


N the mooted question whether cars drink, the 
Pacific Coast Law Journal comes to our rescue by 
observing that street cars at 6 P. M., and railway cars 
in an excursion train are always full.——Ex-Judge 
Dennison, formerly Chief Justice of Washington terri- 
tory, was arguing a motion in the District Court before 
his honor, Chas. Greene, who is credited with being a 
very scholarly man. Judge Dennison is a lawyer of 
the old school—tall, clean shaven, with deep-toned 
voice and stately manner. Having occasion to refer to 
‘“* Browne on Medical Jurisprudence.’’ Dennison pro- 
nounced it as if in two syllables, Brow-ne. Judge G. 
interrupted him with the remark: ‘I presume you 
mean Brown, dv you not?” ‘ Your honor,” replied 
D., ‘* this author’s name is spelled B-r-o-w-n-e, and if 
that doesn’t spell Brow-ne, I don’t know what does.” 
“But,” said the Judge, ‘“‘my name is spelled 
G-r-e-e-n-e, and you wouldn’t call it ‘Greeney,’ would 
you?” Without asmile on his sphinx-like face, and in 
his most sepulchral tone, came the answer, which con- 
vulsed the court: ‘* Your honor, that will depend on 
how you decide this motion?’ This pronunciation of 
Browne is not unfamiliar tous. When the editor was 
at the bar he was uniformly called ‘‘ Brow-ne” by 
several Dutch clients, who thus literally ‘‘ parted his 
name in the middle.” 


The Western Jurist for August contains an article by 
Edwin G. Merriam on Torts of Married Women, 
and one by Judge Thompson on Right to Custody of 
Children.— The American Law Review for Septem- 
ber contains the following leading papers; Charter- 
Parties, by Orlando F. Bump; The Re-Issue Question 
—the Decisions of the last term of the Supreme Court, 
by Rowland Cox; Promoters as Corporate Fiduciaries 
by Aldebert Hamilton. 
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CURRENT TOPICS. 


Y reference to the official programme published 
in another column, it will be seen that an in- 
tellectual feast has been provided for the public at 
the approaching meeting of the State Bar Associa- 
tion. In addition to the formal addresses by the 
President of the Association, and the Attorney- 
General of the United States, we are led. to expect 
some ex tempore addresses by several of the justices 
of the Federal Supreme Court and the judges of our 
Court of Appeals. Then we are to have essays as 
follows: by Dwight H. Olmstead, on Transfer of 
Title to Real Estate; by William Barnes, on Ancient 
Trials by Ordeal of fire and water, and by combat 
or duel; by Francis M. Burdick, on Can a statute 
be well written in English ; by Ansley Wilcox, on 
Malice as an element of torts; by James B. Per- 
kins, on some differences between English and 
French procedure; by Theodore Bacon, on Profes- 
sional Comity ; by E. B. Merrill on Professional 
Ethics; by James F. Gluck, on Effect of Master’s 
promise to repair defective machinery; by Robert 
Sewell, on Title to the beds of lakes and ponds in 
the State of New York. Our only fear is that the 
bill of fare is too rich, and that as nobody has the 
privilege of choosing what he will take, we shall 
suffer from surfeit rather than from inanition, Cer- 
tainly no such programme was ever before announced 
ona similar occasion. We hope that the promise will 
induce a large attendance. It willnot be very flatter- 
ing to these distinguished guests and brethren to be 
greeted by say sixty hearers. We say to our bar, as 
Mrs. Chick said to Mrs. Dombey on an occasion of 
deliverance (although not of this sort), ‘make an 
effort,” and turn out. 


The difference between the old school and the 
new school of oratory was probably pretty strongly 
illustrated in the arguments of Attorney-general 
Brewster and Mr. Ingersoll in the Star-route case. 
From all accounts, we should infer that the attorney- 
general’s address was characterized by force, wit, 
acuteness, and elegance, and Mr. Ingersoll’s by 
eloquence and pathos. Of course the most devoted 
admirer of Mr. Ingersoll cannot assert for him any 
high ability as a lawyer, but for the irrelevant, clap- 
trap, pump-plying appeals that make juries forget 
their duty, he is, perhaps, unsurpassed. His speech 
abounded in “tributes ” to almost every thing except 
christianity, which last is the only thing from which 
his clients ought to hope for any thing. Those who 
have derived the impression, from the descriptions of 
the attorney-general’s peculiarities of person, manner 
and dress, that he is not a considerable lawyer, must 
have changed their minds on reading the report of 
his speech. It is evident that he is one of the last 
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survivors of the ‘‘old school” of lawyers, as well 
as of gentlemen. For his smartness in dress he has 
the warrant of the great Pinkney’s example. Our 
bar will have an excellent opportunity to see and 
hear him at the meeting of the State Bar Associa- 
tion next week. 


Judge Wylie, as we guess, has erred as much on 
the side of sharpness and severity, in this trial, as 
Judge Cox erred in the Guiteau trial, on the side of 
mildness and laxity. Having in mind, probably, 
the criticisms on the latter’s demeanor, he has gone 
too far the other way in his determination to check 
the extravagancies of counsel. Sometimes he has 
been clearly right. Once at least he has been grossly 
wrong. It certainly is not the law that when a 
party is put on the witness stand on his own behalf, 
the opposite counsel have not a right to comment 
on his omission to testify on certain points. The 
prohibition against comment extends, as we under- 
stand, only to the entire omission to call the party as 
a witness. Once on the stand, he is subject to the 
same rules of examination and the same latitude of 
criticism and comment as any other witness. But 
on the whole Judge Wylie has discharged his oner- 
ous and unpleasant task very satisfactorily. 


We were not at all surprised to hear of the al- 
leged attempt to bribe the jury in the Star route 
case, and we hope the matter will be probed to the 
bottom, and with stronger support from public 
opinion, and with better success than charges of 
bribery meet among us in this State. But whatever 
may be the result, Judge Wylie cannot be justified 
in attempting to starve the jury into an agreement. 
Every jury has a right to disagree, and a verdict 
enforced by hunger and weariness can never com- 
mand public respect. What though ‘‘ the common 
law prevails in this district,” and it became disa- 
greeable and tiresome to Judge Wylie to assemble 
himself and his broad brimmed hat and his judicial 
umbrella together, and take soundings of the jury 
three times a day, yet he should remember that it is 
much easier for him to agree than it is for twelve 
men to agree. To be historically consistent he 
ought to have ordered up the court cart and threat- 
ened to dump the jury into the most convenient 
dirty ditch—say the Potomac near the White 
House. Really we supposed we had outlived all 
this sort of barbarism. This we say without re- 
gard to the merits of this particular case, in which 
we have a pretty strong impression that most of the 
defendants ought to have been convicted. The ver- 
dict seems absurd. All or none should have been 
convicted, and the matter is not helped by the 
‘‘acquittal” of one whom the government had 
ceased to pursue, and another whom death had 
taken away. Whether corruption has been success- 
fully at work or not, it is evident that the jury de- 
termined to 


**Compound for thieves they were inclined to, 
By damning those they had no mind to.” 
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The proper thing for the government now to do is 
to use the small thieves as witnesses against the 


great. 


Last week we called attention to the singular 
holding in regard to contempt, in High-Sheriff Gray’s 
case. A still more singular question of contempt has 
been raised in Rochester, where contempt proceed- 
ings were instituted against an attorney for divulg- 
ing to a press reporter that he was about to move 
the court to set aside a judgment on the ground 
that some of the documents constituting the roll 
were forged. Justice Macomber has held that the 
attorney was not guilty of contempt. It is hard to 
understand how it could ever have entered into 
any legal mind that the action of the attorney was 
contempt. Every disclosure to and by the press, 
made in good faith to preserve pure the administra- 
tion of justice should be encouraged. There is a 
great difference between such things and reckless 
and unfounded imputations against the motives of 
judges, jurors and attorneys, in pending cases, If 
such charges as were made in the Rochester case 
were to be held contempt, either in the attorney or 
in the publisher, it would be a slender encourage- 
ment to any one who hoped for assistance from the 
press in the exposure of such wrongs, 


The Master of the Rolls, Jessel, is one of the most 
accomplished of English lawyers. He is ‘‘ sharp 
and decisive,” too, if not always ‘‘short.” It1s 
perhaps asking too much of any English judge to 
ask him to be short. The opinions of the Master of 
the Rolls are frequently very spicy reading. In this 
respect they remind us considerably of Baron Bram- 
well. In a very recent case, Tucker v. Singer, he 
thus delivered himself on an agreement in which a 
great deal of language had been used for the ap- 
parent purpose of concealing the intentions of the 
parties: ‘‘This is a case of very great singularity, 
and is by no means free from difficulty. I have 
often said, and I repeat that, if people will draw 
agreements in this style, they cannot complain of 
judges deciding them to mean something they did 
not intend, if it should so happen to be. Some liti- 
gants seem to think that they may draw any kind 
of a document in any way, and that a judge is then 
bound to find out exactly what they mean.” But 
if his mastership goes on urging the profession to 
make their meaning plain, he will become unpopu- 
lar among them, especially among those who do 
not believe in any attempt to simplify the law. 


Judge Lowell, in the United States Circuit Court 
in Massachusetts, has made a recent decision con- 
cerning the filling of holes in punched silver coins 
with base metal, and attempting to pass punehed 
coin with the holes thus filled. The former prac- 
tice isheld by the court to be an act of counter- 
feiting, and the latter is made subject to the penalty 
provided for the crime of passing, or attempting to 
pass, counterfeit money. Whether this is counter- 





feiting is not so clear; at least the English courts 
were divided in opinion, a few years ago, on the 
question whether filing the edges of a coin, remoy- 
ing part of the metal, and re-milling the edges, was 
counterfeiting. Three judges against two held it 
counterfeiting. Queen v. Hermann, 4 Q. B. Diy, 
284. Judge Lowell held, we believe, that the mere 
act of punching the hole was not counterfeiting, for 
it merely compressed the particles of the metal 
without removing or substituting any. This is 
fortunate, for otherwise, the fond father who 
punches a silver dollar to hang about his first-born’s 
neck, to facilitate the operation of teething, would 
appear in a criminal light before the community. 


NOTES OF CASES. 


N connection with our recent article on Course of 
Employment, ante, 64, our readers should con- 
sult Chicago City Ry. Co. v. MeMahon, 103 Ill. 485 
(Mr. Freeman’s advance sheets), where it was held 
that where a clerk of a railway company, to whom is 
assigned the duty of looking for and arranging the 
evidence for the defense in cases where the com- 
pany is sued, with general authority and without 
special directions, offers money to a witness to sup- 
press or influence his testimony, that fact may be 
shown on the trial against the company. The court 
said: “It is believed to be a rule never questioned, 
that it may be shown that a party has destroyed or 
suppressed material evidence, or has fabricated such 
evidence, because it is in the nature of and implies 
an admission that he has no right to recover if the 
case was tried on the evidence in the case as it ex- 
ists — that it is not sufficient to recover unless aided 
by suppressing evidence, or the fabrication of more 
evidence. It follows that all efforts to suborn wit- 
nesses, made by a party or his authorized agent, are 
for these reasons proper to be shown. But a more 
difficult question is presented in this case, and it 1s 
whether the relation of the person offering the bribe 
to the witness was such to the company that it was 
responsible for his acts in the matter. Was the act, 
although unauthorized and unsanctioned by the 
company, so far within the scope of his employment 
as to render his acts the same as those of the com- 
pany? * * * His legal authority, of course, but 
extended to lawful acts. So it is true of all agen- 
cies, as they are not appointed for the purpose of 
committing wrongs, or the performance of illegal 
acts, except in rare cases. Few actions would be 
maintainable if a recovery could be had only in 
cases where express authority is given, or the agent 
is required to commit the wrong. It is a general 
rule, without exception, that when a servant exer- 
cises his power or performs his duty in so careless or 
negligent a manner that wrong ensues to another, 
the master is liable in damages. * * * In this 
State the rule has a more comprehensive definition 
and a broader application. It has been repeatedly 
held, that when acting in the scope of his duty, 
acts of the servant not merely careless or negligent, 
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put willful and malicious acts, are embraced. A 
railroad conductor or engineer is never authorized 
to commit wanton or malicious acts on persons or 
property of others, yet our reports abound in cases 
holding the railroad companies employing them lia- 
ble for such act done while discharging their sev- 
eral duties. Nor is the rule a new one in this 
jurisdiction, as it has obtained for a quarter of a 
century or more. Such acts, under the circum- 
stances, are considered as the acts of the company, 
as it can act only through agents intrusted with the 
exercise of their franchises. In this case the clerk 
was in the exercise of a corporate power, engaged 
in the performance of a duty delegated to him by 
the company, and in the performance of that duty 
he attempted the use of illegal means for the accom- 
plishment of a legal end, and for the benefit of the 
company. He did not attempt to suborn the wit- 
ness for the benefit of himself, but for the benefit 
of the company — not with the consent of his supe- 
rior, but in the course of legitimate and authorized 
business of the company. He was unquestionably 
employed by the company, was acting for it, and 
did the act to promote its interest. He was en- 
gaged in performance of a duty for the company — 
he did the act asa part of the duty, although un- 
authorized. We are therefore of the opinion that 
he performed the illegal and unauthorized act while 
acting in and as a part of his employment, and we 
must hold the company is responsible for the act. 
For that reason we hold that the evidence was ad- 
missible.” The court disapproved Green v. Town of 
Woodbury, 48 Vt. 5. That was where evidence to 
show that a constable of the town, employed to 
summon its witnesses and assist in the defense, 
offered inducements to the plaintiff's witness to stay 
away from the trial, was held incompetent, in the ab- 
sence of any proof of knowledge, authority or ap- 
proval by any other agent of the town. Ross, J. 
observed: “ His employment to summon witnesses 
for the defendant did not authorize him to try to 
keep the plaintiffs’ witnesses away from the trial, 
His engagement to assist in the defense must, until 
the contrary is shown, be presumed an engagement 
to render lawful assistance, While offering induce- 
ment to a witness for the plaintiffs to keep away 
from the trial, if his acts were authorized by the 
town, instead of rendering assistance to the town in 
making its defense, he was furnishing evidence in 
favor of the plaintiffs against the town. All au- 
thorized attempts of a party to suppress the testi- 
mony of the other party are clearly admissible, and 
are evidence that in such party’s own conviction his 
case will not bear full investigation. They show a 
consciousness in such party of the weakness of his 
own cause. In order to beevidence against a party, 
such acts must be the acts of the party, either di- 
rectly, or by authorization. If the plaintiffs had 
shown that these acts of the constable were either 
directly authorized, or before the trial approved by 
the agent of the town, they would have been admis- 
sible A town can only act through agents, and it 
would be a hardship to hold it responsible for the 





acts of all its citizens whose zeal might happen to 
outrun their discretion.” See also Moriarty v. Lon- 


don, etc., Ry. Co., L. R., 5Q. B., 314. 


In re Thomas v. Witherby, California Supreme 
Court, July, 1882, 13 Rep. 262, it was held that in 
an action ona replevin bond, it is no defense that the 
property was lost through the act of God. This was 
the case of the death of a cow. The contrary doctrine 
was adjudged in Carpenter v. Stevens, 12 Wend. 589, 
and Melvin v. Winslow, 10 Me. 397; but the former is 
strongly disapproved in Suydam v. Jenkins, 3 Sandf. 
614, is inconsistent with the earlier decision of 
Rowley v. Gibbs, 14 Johns. 385, and is criticised by 
Wells and by Sedgwick, and the contrary is held in 
Carrol v. Early, 4 Bibb, 270; Scott v. Hughes, 9 
Barb. 104; and Hinkson v. Morrison, 47 Iowa, 167. 
The court in the principal case say: ‘‘ The weight 
of authority is manifestly against excusing the party 
who has replevined goods from returning the same 
or responding in damages for their value, because 
they have been lost by the act of God, and it ap- 
pears to us that upon no sound principle can he be 
excused. A plaintiff, not being the owner of goods, 
who takes them out of the possession of the real 
owner, holds them in his own wrong, and at his own 
risk. He has deprived the real owner of the pos- 
session, and has also deprived him of the means of 
disposing of the property pending the litigation; 
and when at the end of perhaps a protracted litiga- 
tion it is determined that the plaintiff in the re- 
plevin suit had no right to the possession of the 
goods, and judgment is rendered against him for 
the return of the property or its value, he cannot, on 
principle or authority, be excused from satisfying 
said judgment under a plea that the property has 
been lost in his hands, even by the act of God.” 
Sedgwick says: ‘‘It cannot be contended that a 
wrong-doer should be excused by any subsequent 
event.” Damages, vol. 2, m. p. 500. The Superior 
Court in Suydam v. Jenkins, supra, say: ‘* We can- 
not think that a wrong-doer is ever to be treated as 
a mere bailee, and that the property in his posses- 
sion is to any extent at the risk of the owner.” ‘A 
plaintiff, who without right or title has seized the 
property of another by writ of replevin, is as much 
a wrong-doer as a defendant in trover.” In Hink- 
son v. Morrison, supra, the court said: ‘‘ We think 
the defendant’s bond cannot be discharged pro tanto 
by showing the mere fact that one of the horses 
died. By the verdict his detention of the horses 
was found to be wrongful. His undertaking 1s ab- 
solute to return the property in as good condition 
as it was when the action was commenced. His ob- 
ligation is entirely different from that of a bailee 
rightfully in possession. If he was bound to return 
the property in as good condition as when the action 
was commenced, it follows that for failure to deliver 
he should be liable to the same damages 10r the de- 
tention as though the property had ccutinued in the 
same condition.” 
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In Rice v. Commonwealth, Pennsylvania Supreme 
Court, March, 1882, 39 Leg. Int. 321, the question 
what constitutes courtship, from which a promise 
of marriage may be inferred, was passed upon, and 
an instruction that attentions paid to a woman in a 
secluded place are quite as satisfactory evidence of 
a promise of marriage as any other, was held error. 
This was an indictment for seduction. The court 
said: ‘‘The learned judge also erred in charging: 
‘It is contended that this requires the essentials, so 
far as the making of presents, writing of love let- 
ters, and all of such things that pass between young 
people, to make out this case. But we have long 
passed that day, so far as courtship is concerned. 
* * * One man may desire to court the girl he 
desires to make his wife in a secluded place, or he 
may desire to keep it quiet; another may be in the 
habit of keeping company with a young lady, and 
appear upon the public highway from time to time 
so that all may see him, hence there is no standard; 
each case must stand on its own four legs as the 
parties build it up.’ This instruction was not calcu- 
lated to aid the jury in arriving at a correct conclu- 
sion. In view of the character of the evidence, it 
was not only inadequate, but misleading and erro- 
neous. The attentions from which the jury were 
permitted to infer a promise of marriage were of 
an equivocal character. The plaintiff in error had 
been in the house of the prosecutrix but four times, 
according to her own statement and that of her 
mother, and then only for a short time. He met 
her out in the evenings, sometimes at church, 
walked home with her, and left her at the gate. 
This is not the kind of intercourse that usually 
takes place between persons engaged to be married. 
It may tend to matrimony, but it is quite as likely 
to lead to something else. Circumstantial evidence 
of an engagement of marriage is to be found in the 
proof of such facts as usually accompany that rela- 
tion. Among them may be mentioned letters, pres- 
ents, social attentions of various kinds, visiting to- 
gether in company, preparations for housekeeping 
and the like. These and similar circumstances, es- 
pecially when the attentions are exclusive and con- 
tinued a long time, may well justify a jury in find- 
ing a promise of marriage. But the court below 
ignored all these matters as being no longer essen- 
tial, or rather as belonging to a past age, and virtu- 
ally instructed the jury that attentions paid to a 
woman ‘in a secluded place’ are quite as satisfac- 
tory evidence of such promise. We cannot assent 
to this proposition. The circumstances which will 
warrant a jury in finding an intention to marry must 
be of those pure acts which mark an honorable pur- 
pose, and not attentions which are consistent only 
with the pursuit of lust.” 


CONVEYANCE OF EASEMENTS BY 
INSPECTION. 


I. 
HE recent decisions of our Court of Appeals in 
Green v. Collins, 86 N. Y. 246, and Adams v. 





Conover, 87 id., seem at first sight inconsistent with 
one another and were pretty sharply criticised by 
Mr. Cowen, 25 Alb. Law Jour. 278. 

In the former case, defendant deeded to the 
plaintiff, with covenants of warranty and quiet en- 
joyment, a dwelling-house and lot, described by 
metes and bounds, ‘‘ with the appurtenances,” A 
bath-room and water-closet in the house discharged 
through pipes into a sewer on the adjoining premi- 
ses owned by A. It appeared by parol evidence 
that the plaintiff at the time of taking his deed 
knew of this connection, and the apparent privilege 
enhanced the price of the premises. The defend- 
ant had no right to use A.’s sewer, and the plaintiff 
was subsequently enjoined by A. from such use, 
Held, that no action would be for breach of coy- 
enant. 

In the latter case, defendant deeded to plaintiff, 
with a covenant of quiet enjoyment, a tract of land, 
including a mill, with a dam and pond for supply- 
ing the water, ‘‘with the appurtenances.” When 
the deed was given there were flush-boards on the 
top of the dam, the use of which caused the pond 
to overflow the land of F., who owned the adjoin- 
ing premises above on the stream. F. recovered 
against the plaintiff for overflowing his land, and 
the plaintiff was compelled to reduce the height of 
his dam. Held, that an action would lie for breach 
of the covenant. 

It may be well, preliminarily to glance at the 
adjudications bearing on these questions. And first, 
let us look at the cases of dams and mill sites, and 
similar openly visible property. 

In Manning v. Smith, 6 Conn. 289, the deed con- 
veyed lands by metes and bounds, habendum ‘‘ with 
all their appurtenances.” Held, not to convey a 
right to the use of water drawn from the other land 
of the grantor, by an aqueduct, for cattle. This 
seems to have been put on the form of the deed; 
the habendum cannot enlarge the subject-matter of 
the grant. (So in Spaulding v. Abbott, 55 N. H. 
423, and Swazy v. Brooks, 34 Vt. 451, it was held 
that by the use of the word ‘‘appurtenances ” in 
the habendum an easement will not pass unless 
legally appurtenant.) But the court say that the 
deed ‘‘did not convey any right to the easement 
unless it belonged naturally and necessarily to the 
premises.” 

du New Ipswich Factory Oo. v. Bachelder, 3 N. H, 
196, where a grantor deeded a tract of land de- 
scribed by metes and bounds, with a mill upon the 
same, and at the time of the conveyance there 
was a raceway to conduct the water from the mill, 
running along the side of the natural stream, into 
other lands of the grantor, and there discharging 
the water into the natural stream, which raceway 
had been used with the mill sixteen years, and was 
necessary to the convenient use of the mill; held, 
that the right to have the water flow off uninter- 
ruptedly through the whole extent of the raceway 
passed as appurtenant to the mill. 

In Mitzell v. Paschali, 3 Rawle, 76, a testator own- 
ing four contiguous tracts of land, devised one to 
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his son, describing it as “ the saw-mill land, with all 
the rights and privileges thereunto appertaining.” 
Held, to embrace the right of swelling the water 
back to the boundary of one of the other tracts, 
which he had devised to another son, as it had long 
flowed. But in Messer v. Rhodes, 3 Brews. 180, it 
was held, that the grant of land necessary for a mill- 
site and water-power, with the right to build a dam 
and dig a race, does not necessarily convey a house 
and lot of land appurtenant to the mill-site, although 
measurably necessary to the enjoyment of the priv- 
ileges granted. 

In Vermont Central Railroad Co. v. Hills, 23 Vt. 
681, a grant of a messuage, to which water was 
conducted for use, by an aqueduct from a spring on 
another portion of the grantor’s land, was held to 
convey the right to continue to use the water, as ap- 
purtenant. (Disapproving Manning v. Smith, supra.) 
To precisely the same effect : Qoolidge v. Hager, 43 
id. 9; 8S. C., 5 Am. Rep. 256. In Perrin v. Gar- 
field, 37 id. 304, the deed of a will was held to pass, 
by implication, an easement which the grantor had 
acquired, by adverse possession, in a dam and flume 
a mile distant, on the land of a third, indispensably 
necessary to the mill. 

In Brace v. Yale, 4 Allen, 393, it was held that 
the grant of a tract, described by metes and bounds, 
with the right to erect adam and flood the land 
above, gives no right to the use of a reservoir dam 
above, owned by the grantor, although the stream 
issmall and the use of the reservoir dam is neces- 
sary to the beneficial use of the mill on the granted 
premises. (Of the argument founded on natural 
necessity and appurtenances the court said, ‘‘ this 
doctrine is novel, and none of the cases cited give 
countenance to it.’’) 

In Neaderhouser v. State, 28 Ind. 257, it was held, 
that a deed of a mill and mill-seat as such, by 
metes and bounds, will embrace the dam near by, 
though not included within the bounds given, and 
not abutting on the land described. 

In Decorah Woolen Mill Oo. v. Greer, 49 Iowa, 490, 
A., grantee of land on a stream with the privilege 
of damming, granted to B., without expressing the 
privilege and without ever having exercised it, 
held, that the privilege did not pass. (The court 
said that though express words were not necessary 
to convey an easement, yet the easement must be 
actually appurtenant and practically annexed.) 

In Comstock v. Johnson, 46 N. Y. 615, there was 
a grant of land on which stood mills, with the privi- 
lege of drawing from the grantor’s dam sufficient 
water ‘‘for the use of said works.” The grantor 
had for forty years used an open space belonging to 
him in front of the mills for piling and sawing wood, 
for the use of the mills. On this space the grantee 
placed a buzz-saw, driven by water from the dam, 
Held, that he could not use that space for that pur- 
pose. In Simmons v. Cloonan, 81 id. 557, it was 
held that a deed of land with a mill on it, ‘‘ with 
the appurtenances,” carries the right to draw water 
through an existing flume from a reservoir on other 
land of the grantor, and this is so, although the 





grantor at the time was not in actual use of the 
reservoir and flume, and the mill was fitted with 
steam power as well. In Lampman v. Milks, 21 N, 
Y. 505, where the owner of land, accross which a 
stream had flowed, diverted it through an artificial 
channel so as to relieve a portion of it formerly over- 
flowed, and conveyed that portion, held, that neither 
he nor his grantees of the residue might return the 
stream to its original bed to the damage of the first 
grantee. Selden, J., stated the rule thus: ‘‘The 
principle is that where the owner of two tenements 
sells one of them, or the owner of an entire estate 
sells a portion, the purchaser takes the tenement, 
or portion sold, with all the benefits and burdens 
which appear, at the time of the sale, to belong to 
it, as between it and the property which the vendor 
retains.” This decision was disapproved in Buss v. 
Dyer, 125 Mass. 287. Judge Selden adopts the 
definition of “apparent signs,” as given in Pyer v. 
Carter, infra, and approved by Mr. Goddard, namely, 
‘‘not those which must necessarily be seen, but 
those which may be seen or known, on a careful 
inspection, by a person ordinarily conversant with 
the subject.” 

In Farmer v. Ukiah Water Co., 36 Cal. 11, L., 
owning a house and four acres of land, purchased 
from defendant the right to draw water from its 
pipes, aqueducts and reservoirs, and constructed a 
pipe accordingly, and a tank, cistern and bath- 
room in the house, which he fed through the pipe. 
He afterward conveyed the premises and appurte- 
nances to B., and still later he conveyed the water- 
right to T., who conveyed it to the defendant. 
Held, that B. took the water-right as appurtenant. 
In Cave v. Crafts, 53 Cal. 135, the right to the use 
of an existing canal from other lands of the grantor, 
for irrigation, was held to pass as appurtenant. 

In Baker v. Bessey, 73 Me. 472, it was held that a 
deed of a ‘‘ mill and dam, with the appurtenances,” 
will pass not only the dam at the mill, but an ease 
ment in a reservoir dam half a mile above, owned 
by the grantor of the mill and the lower dam, and 
for many years and in conjunction with them, and 
up to which the lower dam has always flowed, 
although the grantor did not own all the adjoining 
intervening land. 

Second, let us look at the cases of underground 
drains and similar non-apparent appurtenances. 

In Johnson v. Jordan, 2 Metc. 234, where the 
owner of two lots constructed a drain through one 
for the drainage of the other, and sold both lots on 
the same day to different purchasers, and d‘d not 
mention the drain in the deed of the lot drained, 
held, that the purchaser of that lot acquired no right 
to the drain, if by reasonable labor and expense he 
could make a drain without going through that lot. 
To the same effect, Thayer v. Payne, 2 Cush. 327; 
Carbrey v. Willis, 7 Allen, 364; Randall v. McLaugh- 
lin, 10 id. 866. In Philbrick v. Ewing, 97 Mass. 133, 
there was a grant of a house and lot with warranty. 
The only supply of water was by a pipe laid across 
land of a third person, to a highway, where it 
joined the pipes of an aqueduct company. By con- 
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tract with the company the grantor had a right to 
draw water through his pipe. His pipe had been 
laid by a tenant of his, under an oral license from 
the third person whose land it crossed, and pur- 
chased from him by the grantor. The deed did not 
mention the pipe. After deeding, the grantor dug 
up the pipe on the land of the third person and 
carried it away. Held, that it was a fixture appur- 
tenant and passed by the deed, but that the deed 
conveyed no night to draw water through the pipe 
from the highway. The court said it was a novel 
case, and observed: ‘‘ We do not perceive, upon 
these facts, that any right of water would pass by 
the grant of the house, as an appurtenance. * * * 
An easement, where it is not expressly described in 
the conveyance, must actually belong to the estate 
conveyed, in order to pass by implication. The rule 
is commonly stated to be that the grantor conveys 
by his deed, as an appurtenance, whatever he has 
the power to grant, which is practically annexed to 
the premises at the time of the grant, and is neces- 
sary to their enjoyment in the condition of the 
estate at that time. * * Thedefendant did not own 
the water that came to the plaintiff's house. * * * 
The pipe was put in by his tenant, and afterward 
purchased from the tenant by him, as one entire 
thing. It was designed for the use of the plaintiff's 
house and for no other purpose. If it extended 


into the land of a third person, and into the high- 
way, it does not appear that the owner of that land 
objects to its continuance, or authorized or required 


the defendant to remove it. We are therefore of 
opinion that the whole of it, at the time of his con- 
veyance to the plaintiff, was a fixture anncxed to the 
house and passed by the deed. He had no more 
right to cut off a piece of the pipe, because it ran 
into another’s land, than he would have had to cut 
off a piece of a spout which projected over the 
adjoining premises. If the owner of that land 
objected to its continuance, the plaintiff would be 
obliged to draw her pipein; but until objection was 
made, or if she could obtain for it a license for it 
to continue, she could let it remain as her prede- 
cessor had done.” 

In Dolliff v. Boston and Maine Railroad, 68 Me. 
178, the doctrine of Johnson v. Jordan was held, on 
the authority of the Massachusetts cases. In Butter- 
worth v. Crawford, 46 N. Y. 349; 8. C., 7 Am. Rep. 
$52, under similar circumstances, the grantee of the 
lot containing the drain was held warranted in 
closing the drain, having purchased without knowl- 
edge of it, and there being no apparent mark of 
its existence. The court distinguished Pyer vy. 
Carter, infra, on the ground that there must have 
been some outward sign of the existence of the 
drain, and concluded that otherwise that case is 
contrary to the current of authority. 

The leading English case is Nicholas v. Chamber- 
lain, Cro. Jac. 121, where it was held, that ‘‘if one 
erect a house, and build a conduit thereto in another 
part of his land, and convey water by pipes to the 
house, and afterward sell the house with the ap- 
purtenances, excepting the land, or sell the land to 





another, reserving to himself the house, the con- 
duit and pipes pass with the house, because it ig 
necessary and quasi appendant thereto; and he shall 
have liberty by law to dig in the land for amending 
the pipes, or making them new as the case may re- 
quire.” 

In Pyer v. Carter, 1 H. & W. 916, a house was. 
converted into two, and sold to different persons, 
and there being but a single drain, it was held that 
there passed by implication to the subsequent pur- 
chaser the right to use it. Here, although the de- 
fendant was ignorant of the drain at his purchase, 
it was held he must, or ought to have known that some 
drain existed ; that he was put on inquiry, and inquiry 
would have disclosed the existence of the drain; and 
that by ‘‘apparent signs” must be understood not 
only those necessarily visible, but those which might 
be ascertained by careful inspection by an ordinarily 
careful person. The same principle was declared 
and this decision was approved by the House of 
Lords, in Zwart v. Cochrane, 4 Macq. 117. It was 
also approved and followed in Polden v. Bastard, in 
the exchequer chamber, L. R., 1 Q. B. 156; and in 
Watts v. Kelson, L. R., 6 Ch. App. 166. But it was 
disapproved and rejected in Suffield v. Brown, 4 
DeG., J. & S., 185; Crossley v. Lightowler, L. R., 2 
Ch. App. 486; and Buss v. Dyer, 125 Mass. 287; and 
doubted in Butterworth v. Crawford, supra. Mr. 
Washburn and Mr. Goddard, however, in their 
works on Easements, seem to regard it as still 
authoritative and not necessarily overruled. 

In Brain v. Marfell, English Court of Appeal, 
41 L. T. (N. 8.) 455, defendant sold to plaintiff a 
spring and the right of conveying water therefrom 
through defendant’s land, without interruption or 
disturbance by him, his heirs, assigns or others. 
The defendant also sold to a railway company other 
lands near the spring, and the company drained the 
land so that the water was cut off before it reached 
the spring, and no water flowed through the plaint- 
iff’s pipes. In an action for breach of agreement, 
held that the defendant had only conveyed the flow 
after the water had reached the spring, and the 
action would not lie. 


THE CIVIL DAMAGE LAW. 

Chapter 646, of the Laws of 1873, known as the “ Civil 
Damage Law,” provides that “every husband, wife, 
child, parent, guardian, employer or other person who 
shall be injured in person or property, or means of 
support, by any intoxicated person, or in consequence 
of the intoxication, habitual or otherwise, of any per- 
son, shall have a right of action in his or her name, 
against any person or persons who shall, by selling or 
giving away intoxicating liquors, have caused the in- 
toxication, in whole or in part, of such person or per- 
sons; and any person or persons owning or renting, or 
permitting the occupation of any building or premises, 
and having knowledge that intoxicating liquors are to 
be sold therein, shall be liable severally or jointly with 
the person or persons selling or giving intoxicating liq- 
uors aforesaid, for all damages sustained and for ex- 
emplary damages, etc.” 

The Excise Law of 1857, chapter 628, section 28, con- 
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tains a limited civil damage provision, as follows: 
‘“* Any person who shall sell any strong or spirituous 
liquors or wine to any of the individuals to whom it is 
declared by this act to be unlawful to make such sale 
—shall be liable for all damages which may be sustained 
in consequence of such sale, etc.”” The persons to 
whom it is unlawful to sell, are Indians, apprentices, 
or minors under eighteen years of age, without the 
consent of their master, or parent or guardian, intoxi- 
cated persons, persons guilty of habitual drunkenness, 
persons against whom the seller may have been noti- 
fied by parent, guardian, husband or wife, from selling 
intoxicating liquors, and paupers or inmates of poor- 
houses outside of any poor-house. 

It will be observed that the cases in which damages 
could be recovered under these provisions are quite 
limited. A difficulty would be found in most cases in 
making the necessary proof. I have been unable to 
find any reported case in which damages were sought 
to be recovered under the provisions of the law of 1857. 
Probably it would be necessary in a case under this 
law to show that the injuries complained of arose 
wholly from the sale of liquor in question. 

The Legislature evidently considered that more strin- 
gent measures were necessary for the relief of persons 
injured in consequence of the traffic in intoxicating 
liquors. Hence the passage of the Civil Damage Law, 
which is very broad and comprehensive in its scope and 
meaning. It has frequently been the'subject of judicial 
construction under a great variety of circumstances; 
and a review of the cases may not be without interest. 

In the first reported case, Baker v. Pope, 2 Hun, 556, 
November 1874, the constitutionality of the law was 
brought in question on demurrer to the second count 
in the answer. The complaint alleged sales by 
the defendant, a retail liquor dealer, of liquors to the 
plaintiff's husband, who thereby became intoxicated, 
squandered his earnings, destroyed his and plaintiff's 
property, and injured the plaintiff personally and in her 
means of support. The defendant set up a State and a 
United States license as a defense, and claimed that 
the License Law and the Civil Damage Law are in con- 
flict, and that therefore the latter was invalid. He also 
claimed that for a good consideration the excise board 
had given him the right to sell liquors, and that any 
law which deprived him of the fruits of his contract 
made with the board—by making him liable in damages 
to third persons for the indiscretion or willful mis- 
conduct of the buyer of such liquors, whereby such 
damages are caused — must be unconstitutional and 
void. The court however, held, that the law of 1873, 
and the general License Law were to be read as one 
act; and that the Legislature intended to impose upon 
every person selling liquor, whether with or without a 
license, the conditions that he should be liable in dam- 
ages for the injuries done by the purchaser of such liq- 
uors, if intoxicated thereby. It does not forbid the 
sale, but imposes upon the seller the duty of guarding 
his conduct so as to produce no mischievous conse- 
quences. ‘ He must not use his license to aid the poor 
in squandering the means necessary for the aid and 
support of families or the education of children. The 
act was declared to be constitutional. 

In Hayes v. Phelan, 4 Hun, 733 (June, 1875), it was 
held in the third department that the damages result- 
ing from the death of the intoxicated person could not 
be recovered uuder this act. Judge Learned — who 
wrote the prevailing opinion, argued this question at 
considerable length; and he thought that no right of 
action existed against the vendor or giver of the liq- 
uor, unless an action might also have been brought 
against the intoxicated person. He was not fully sus- 
tained in this view, for Judge James wrote a dissent- 
ing opinion, and Judge Boardman concurred only in 
the result. (See Judge James’ Opinion in 5 Hun, 335.) 








The next case, Dubois v. Miller, 5 Hun, 330 (Septem- 
ber, 1875) has no present interest, the principal point 
decided being as to the admissibility of evidence of 
sales to the intoxicated person before the passage of 
the act, and such evidence was held to be improper. 

In Jackson v. Brookins, 5 Hun, 530 (October, 1875), 
the question came before the general term in the fourth 
department, as to the right of a widow to maintain an 
action against the person who had sold her husband the 
liquor which caused his death; and that court held, 
contrary to the decision in Hayes v. Phelan, that she 
could maintain such an action. In discussing this ques- 
tion Judge Merwin said that the act “ provided for 
injuries to means of support, and made actionable a 
new class of injuries, without remedy at the common 
law, and unprovided for by any previous statute. The 
wrong consisted in the fact that the sellers of liquor 
shut their eyes to the conditions, in person or family, 
of those to whom they sold. They dealt out an article 
which, under certain circumstances, often liable to ex- 
ist and to be known to the seller, would, without fail, 
produce injury and perhaps death. Carelessness and 
neglect, morally criminal, were shielded ander the 
license law. For this wrong the statute provided a 
remedy. ‘‘ It was also decided in this case that a joint 
action may be maintained against a landlord and his 
tenant, but a joint action will not lie against two or 
more persons who, separately, at different times and 
places, have sold liquor to the same person, each quan- 
tity of liquor sold having contributed to produce the 
intoxication that caused the injury. ; 

Bertholf v. O’ Reilly, 8 Hun, 16 (June, 1876), was a joint 
action brought against the owner and the keeper of a 
place where intoxicating liquors were sold without a h- 
cense. The son of the plaintiff on a Sunday took plaint- 
iff's horse,saying he was going to see a friend about four 
miles distant, but instead went directly to the place 
where the liquor was sold, and became intoxicated 
there, and when in such a state, drove the horse so 
violently that he died. The action was brought under 
the civil damage act, to recover the value of the horse, 
and it was held, that the action was maintainable 
against the landlord and tenant jointly. In this case, 
the tenant who sold the liquor had no license. The 
decision of the general term was affirmed by the court 
of appeals (74 N. Y. 509), where the principal question 
discussed by Judge Andrews in his decision was as to 
the constitutionality of the law. This question was 
fully considered (for the first time by this court) and 
the court were unanimous in holding that while the 
act was a great innovation on the common law, there 
was nothing in it repugnant to any constitutional re- 
straints or prohibitions. 

Franklin v. Schermerhorn, 8 Hun, 112 (June, 1876) 
was a case involving another peculiar feature of the 
law. The husband of the plaintiff was a cripple and 
could earn but little for the support of his family, con- 
sisting of the plaintiff and four children, all under eight 
years of age. He received a quarterly pension of fifty- 
four dollars. The plaintiff and her children were de- 
pendent upon the husband, and he was unable to sup- 
port them without this pension. On the day he 
received his pension he became intoxicated, in part at 
defendant’s house, and thereby lost or had stolen 
fifty dollars. The wife brought an action against the 
liquor seller and his wife—who owned the building 
where the business was carried on —to recover the 
amount lost by the husband. It was held that she 
could maintain an action for an injury to her means 
of support, but could only recover one-fifth of the 
money lost; as that was the proportion which would 
presumably have been used for her support. It follows 
as @ necessary consequence from this decision, and it 
is so intimated by the court, that each one of the chil- 
dren could have maintained a separate action for one- 
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fifth of the money. The jury in this case rendered a 
verdict for $175, but the court held that it was not a 
case for exemplary damages and that the verdict was 
excessive. 

In Smith v. Reynolds, 8 Hun, 128 (June, 1876), it was 
held, that the supplying of liquor to a person who is 
injured afterward by reason thereof, although done 
by the bartender without the knowledge or authority 
of the employers, and against their instructions, makes 
the employers liable under the civil damage act. This 
action was brought by a wife to recover damages for 
loss of support, resulting from the death of her hus- 
band, and the court— fourth department —held that 
such an action was maintainable, following Jackson v. 
Brookins, 5 Hun, 530. 

A new question as to the liabilityof owners of buiid- 
ings where liquor is sold, was presented in Mead v. 
Stratton, 8 Hun, 148 (June, 1876), where it was held, 
that a recovery can only be had against the owner of a 
building where intoxicating liquors are sold, under the 
clause of the act which provides that ‘“‘any person 
or persons owning or renting, or permitting the occu- 
pation of any building or premises, and having 
knowledge that intoxicating liquors are to be sold 
therein, shall be liable severally or jointly with the 
person or persons selling or giving away intoxicating 
liquors as aforesaid, for a)l damages sustained, and for 
exemplary damages,’’ upon clear and satisfactory proof 
establishing the permission to occupy, with knowledge 
that liquors are to be sold therein; and neither the 
permission nor the knowledge can be presumed or in- 
ferred. While the principle enunciated is undoubtedly 
sound as applied to most cases, the court must have 
strained the evidence to the utmost limit and used its 
imagination freely to reach the conclusion that the 
owner of the building knew nothing about the sale of 
liquor on the premises. The action was against Strat- 
ton and his wife. Mrs. Stratton was the owner of 
the premises known as the ‘“ Globe Hotel,’’ in 
Geneseo, and lived there with her husband who kept 
hotel, had a bar and sold intoxicating liquors; yet it is 
held, that she could not have been presumed to know 
that her husband ever sold any liquor to anybody. The 
court very charitably supposes that the wife was kept 
so busy in other ‘‘and perhaps distant’’ parts of the 
hotel that she probably did not know there was a bar 
in the building. This case went to the Court of Ap- 
peals and was decided January 17, 1882 (25 Albany Law 
Journal, 126). The judgment of the general term was 
reversed and that of the Circuit Court affirmed. The 
Court of Appeals held, that under the evidence it was 
a question of fact for the jury to determine whether 
Mrs. Stratton had knowledge that the building was oc- 
cupied and used by her husband for the purpose of 
selling intoxicating liquors, and whether he intended to 
and did actually carry on and prosecute such business. 
That the jury in determining the question must give 
due consideration to the relations existing between the 
defendants, and the circumstances surrounding the 
case. That the facts that the title to the hotel was in 
her, that she lived there with her husband, and had 
charge of the domestic arrangements in conducting the 
business of the hotel, constituted evidence tending to 
show that she had knowledge of the business her hus- 
band was carrying on. The Court of Appeals also held 
in this case that the wife could maintain an action for 
loss of means of support caused by her husband’s death 
produced by intoxication. This was the first time this 
question had come before the Court of Appeals. 

Still another feature of the law presented in Aldrich 
v. Sager,9 Hun, 537 (January, 1877). In that case it 
appeared that one Crandall, a son-in-law of the plain- 
tiff, bought liquor of the defendant, thereby became 
intoxicated, and by reason thereof so recklessly drove 
the team behind which he and the plaintiff's wife were 





riding, that the wagon was upset and the wife's arm 
broken. In consequence of this injury, the plaintiff 
lost the services of his wife, and incurred expenses for 
medical attendance, nursing, etc. He brought an ac- 
tion against the liquor seller for damages. On the trial 
he was nonsuited on the ground that the evidence 
failed to show that the plaintiff had been injured in hig 
person or property or means of support by reason of 
the injury complained of. The general term granted 
a new trial, holding that the ordinary services of the 
wife in the household belong to the husband, and for 
any injury to her whereby she is unable to render such 
services, the husband can maintain an action. It ig 
his legal duty and obligation to furnish for his wife 
suitable medical attendance and care when necessary, 
The loss of the wife’s service and the necessary ex- 
penses incurred to care for and cure her of her inju- 
ries were proper elements of damage which the husband 
could recover under the law of 1873 upon a proper case. 
The court seemed to take the view that the wife’s ser- 
vices were a kind of property belonging to the hus- 
band, for the loss of which he could recover, the same 
as if his horse had been injured by the same cause. 

A similar question was presented in Volans v. Devens, 
9 Hun, 558 (January, 1877), where the plaintiff brought 
an action for injuries to his minor son, who became 
intoxicated, was injured in consequence thereof and 
became insane, and was in that condition at the time 
of the trial. The samecourt that decided the Aldrich 
case (Boardman, J., writing the opinion in both cases), 
held, in this case, that the father could recover for the 
loss of service of his minor son, and the medical at- 
tendance and other expenses incident to the injury. 

He was an only son, about twenty years old, and 
worked with his father on the farm. Judge Boardman 
held that the father was entitled to the services of his 
minor son upon his farm. By the intoxication and 
consequent injury, he lost the value of such services, 
and was injured in his means of support. That the 
father was liable for the medical services rendered his 
son, and by being obliged to pay for such medical 
attendance he was, to that extent, injured in his prop- 
erty. Judge Boardman puts both of these cases on the 
same basis, and decides them both on the same princi- 
ple. This case was carried to the Court of Appeals, 
and the judgment of the general term reversed. 74 N. 
Y. 526. Judge Andrews, who wrote the opinion, held 
that where an injury to means of support is the grava- 
men of the action, the plaintiff, to maintain his action, 
must show that in consequence of the intoxication, or 
the acts of the intoxicated person, plaintiff's accus- 
tomed means of support have been cut off or curtailed, 
or that he has been reduced toa state of dependence 
by being deprived of the support he had before 
enjoyed, and that in the absence of proof that the ser- 
vices of the son in this case, were necessary to the 
plaintiff's support, or that the charge brought upon him 
diminished his means so as to render them inadequate 
for his support, he was not entitled to recover. The 
question as to whether the services or medical expenses 
are property, was not discussed. The act authorizes a 
recovery for an injury to person or property, or means 
of support,and it would seem that the term “‘ property” 
is broad enough to cover services and medical expenses. 
If the plaintiff had a right to the earnings of his minor 
son, such earnings were his property. So if he ex- 
pended money for medical attendance he parted with 
so much property ; or rather lost it in consequence of 
the intoxication, and was “ injured in his property ”’ to 
that extent. Certainly if the plaintiff paid a hundred 
dollars to a physician for services to his minor son- 
which the law required him to pay—he was deprived 
of so much property by the payment, and it could make 
no difference to him pecuniarily, whether he lost a 
horse worth a hundred dollars in consequence of the 
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intoxication complained of, or paid out the same 
amount of money to a physician for attending his in- 
jured son Nocourt would deny his right to recover 
the value of his horse on proper proof of loss. Judge 
Andrews himself held, that such an action could be 
maintained. Bertholf v. OReilly, supra. Yet the 
Court of Appeals say that for the loss of his money 
there can be no recovery. Judge Andrews says that 
“diminution of income or loss of property does not 
constitute an injury to means of support within the 
fair intendment of the statute, if the plaintiff notwith- 
standing has adequate means of maintenance from 
accumulated capital or property, or his remaining 
income is sufficient for his support.’’ According to 
this view of the law, if a man has half of his property 
destroyed by the act of an intoxicated person he cannot 
recover its value, unless it is necessary for his support. 
If the remaining half will maintain him he is without 
remedy. A Joss of property is an injury to property, 
and the act declares that ‘‘every husband, etc., who 
shall be injured in * * property * * * by any 
intoxicated person, or in consequence of the intoxica- 
tion, etc., shall have a right of action, etc.’””’ Aninjury 
to “ means of support ”’ is one thing, an injury to person 
or property is quite another thing, yet all are made 
actionable by the civil damage act. 

Morenus v Crawford and Hoag, 15 Hun, 45 (Septem- 
ber, 1878), was an action brought by a married woman 
to recover damages under the civil damage act, the 
complaint alleging, among other things, that the de- 
fendant Crawford resided in one village, and the 
defendant Hoag in another. That on May 15, 1875, 
“the said defendants, wrongfully conspiring and in- 
tending to injure said plaintiff at their places of resi- 
dence aforesaid, gave and sold intoxicating liquors to 
the said J. M., the plaintiffs said husband, which he 
drank,’ and that in consequence thereof he became 
intoxicated and killed a horse belonging to the plaintiff; 
to which complaint the defendants separately inter- 
posed general denials. The general term held, that 
even if the allegation as to a conspiracy be rejected as 
surplusage the complaint charged a joint sale, and that 
it was not sustained by proof of separate sales by each 
defendant at his place of residence. Jackson v. Brook 
ins, supra. 

The same general term—third department, held in 
Brookmire v. Monaghan, 15 Hun, 16, that no action 
would lie by a wife under the civil damage law for the 
death of her husband, following Hayes v. Phelan, 4 
Hun, 733—same department. 

The case of Mead vy. Stratton, supra, in which the 
right of the wife to maintain such an action is fully 
established, had not then been decided by the Court of 
Appeals. 

In Hill v. Berry, 75 N. Y. 229 (November, 1878), it 
was held, thata wife may maintain an action under the 
civil damage act, to recover damages for loss of means 
of support in consequence of the intoxication of her 
husband. 

In Davis v. Standish, 26 Hun, 609 (April, 1882), the 
court held, that the jury were not confined to an 
inquiry as to whether intoxicating liquor was the im- 
mediate cause of the death; that if it was the proximate 
cause it justified a verdict for the plaintiff. It was 
also held in this case, that the fact that the defendant 
was selling liquor without alicense might be consid- 
ered as a basis for exemplary damages. The court on 
the trial charged that the jury in estimating the dam- 
ages might cousider the expectancy of life of the 
plaintiff and her husband (the deceased), based upon 
the Northampton tables. This was held no error; and 
that although the tables were not put in evidence the 
court would take judicial notice of them, as they are 
referred toand made a part of its rules (rule 71). The 
trial court said, that under this rule it was to have 





been expected that the plaintiff, being younger than 
the deceased, had a longer expectation of life. 

These are all of the reported decisions under the civil 
damage act that have come to my notice. It will be 
observed that the courts have had before them a great 
variety of questions affecting the rights of persons and 
property recognized by this act, and for the violation 
of which some remedy is attempted to be given. Like 
many other new laws it has met with a great diversity 
of opinion in its judicial construction and interpreta- 
tion; but from a review of all the authorities, the fol- 
lowing propositions may, at present, be considered 
established. 

1. The act is constitutional. 

2. A joint action may be maintained against the 
landlord and tenant for sales by the tenant, with the 
knowledge or permission of the landlord. 

3. A joint action cannot be maintained against two 
or more persons, who, separately, at different times 
and places, have sold liquors to the same person, each 
quantity of liquor sold having contributed to produce 
the intoxication complained of. 

4. An action will lie by a wife or minor children 
to recover their aliquot part of money lost by the hus- 
band or father by reason of his intoxication, if such 
money was necessary for the support of his family. 

5. The liquor sellor is liable to an action if his bar- 
tender, even without his knowledge or authority, and 
against his instructions, supplies liquor to a person 
whois afterward injured thereby. 

6. An action can be maintained by a husband to re- 
cover damages for the loss of services of his wife, 
medical expenses, ete., paid out for her where she is 
injured in consequence of the intoxication of a third 
person. 

7. Such an action cannot be maintained by a father 
for the loss of services of his minor son, medical at- 
tendance, etc., caused in the same manner. 

8. A wife can maintain an action for loss of means of 
support caused by her husband’s death produced by 
intoxication. 

9. A wife may also maintain an action for loss of 
means of support caused by the intoxication of her 
husband where death is not the result. 

10. An action may be maintained to recover the value 
of property lost or destroyed in consequence of the act 
of anintoxicated person. 

11. It isnot necessary that intoxicating liquors should 
be the immediate cause of theinjury. If it was the 
proximate cause the plaintiff may recover. 

12. In an action by a wife to recover damages on 
account of the loss of her means of support, caused by 
the death of her husband, produced by intoxication, 
the expectation of life of her husband and herself, 
based upon the Northampton tables,may be considered 
in estimating the damages. 

CHARLES Z. LINCOLN. 


STATE TAX ON TELEGRAPH MESSAGES IN- 
VALID. 
SUPREME COURT OF THE UNITED STATES, 
APRIL 3, 1882. 
Union TELEGRAPH Co. V. 
TEXAs. 


A State tax of one cent, etc., on every message sent by 
a telegraph company, a portion of such messages being 
sent to points without the State and a portion being 
sent by the United States Government under a Federal 
statute and at a price fixed by the postmaster-general, 
held unconstitutional, as being in one case a regulation 
of commerce and in the other a tax upon an instrument 
of the general government, 


WESTERN STATE OF 
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N error to the Supreme Court of the State of Texas. 
The opinion states the case. 

Waite, C.J. The Western Union Telegraph Com- 
pany is a New York corporation engaged in the busi- 
ness of transmitting telegrame at fixed rates of com- 
pensation. Its lines extend into and through most of 
the States and Territories of the United States, and to 
Washington, in the District of Columbia. It has 
availed itself of the privileges and subjected itself to 
the obligations of title 65 of the Revised Statutes, re- 
lating to telegraph companies, and its lines connect 
with those owned and established by the government 
of the United States for public purposes. It has one 
hundred and twenty-five offices in the State of Texas, 
and is in close communication with other telegraph 
companies doing business in this country and abroad. 

By the Constitution of Texas (article 8, § 1), the Leg- 
islature is authorized to ‘‘impose occupation taxes, 
both upon natural persons and upon corporations,other 
than municipal, doing business in the State;’’ and 
by article 4655 of the Revised Statutes, enacted under 
this provision of the Constitution, every chartered tel- 
egraph company doing business in the State is required 
to pay a tax of one cent for every full rate message 
sent, and one-half that for every message less than full 
rate. This tax isto be paid quarterly to the comptroller 
of the State on sworn statements made by an officer of 
the company. In addition to this, taxes must be paid 
on the real and personal property of the company in 
the State. 

Between October 1, 1879, and July 1, 1880, the com- 
pany sent over its lines from its offices in Texas 169,076 
full rate, and 100,408 less than full rate, messages. A 
large portion of these messages were sent to places out- 
side of the State, and by the officers of the government 
of the United States on public business. The company 
neglected to pay the tax imposed, and a suit was 
brought in one of the courts of the State, for its re- 
covery. In defense it was insisted that the law impos- 
ing the tax was in conflict with the Constitution and 
laws of the United States, and therefore void. The 
Supreme Court of the State, on appeal, sustained the 
law, and directed a judgment against the company for 
the full amount claimed, allowing no deductions for 
messages sent out of the State, or by government offi- 
cers on government business. To reverse that judg- 
ment this writ of error has been brought. 

In Pensacola Tel. Co. v. Western Union Tel.Co., 96 U. 
8. 1, this court held that the telegraph was an instru- 
ment of commerce, and that telegraph companies were 
subject to the regulating power of Congress in respect 
to their foreign and inter-state business. A telegraph 
company occupies the same relation to commerce as a 
carrier of messages, that a railroad company does as a 
carrier of goods. Both companies are instruments of 
commerce, and their business is commerce itself. They 
do their transportation in different ways, and their 
liabilities arein some respects different, but they are 
both indispensable to those engaged to any considerable 
extent in commercial pursuits. 

Congress, to facilitate the erection of telegraph lines, 
has by statute authorized the use of the public domain 
and the military and post roads, and the crossing of 
the navigable streams and waters of the United States 
for that purpose. Asareturn for this privilege those 
who avail themselves of it are bound to give the United 
States precedence in the use of their lines for public 
business at rates to be fixed by the postmaster-general. 
Thus, as to government business, companies of this 
class become government agencies. 

The Western Union Company having accepted the 
restrictions and obligations of this provision by Con- 
gress, occupies in Texas the position of an instrument 
of foreign and inter-state commerce, and of a govern- 
ment agent for the transmission of messages on public 





—_= 
business. Its property in the State is subject to taxa. 
tion the same as other property, and it may undonbt- 
edly be taxed in a proper way on account of its occu. 
pation and its business. The precise question now 
presented is whether the power to tax its occupation 
can be exercised by placing a specific tax on each meg. 
sage sent out of the State, or sent by public officers on 
the business of the United States. 

In State Freight Tax case, 15 Wall. 232, this court 
decided that a law of Pennsylvania requiring trans- 
portation companies doing business in that State to pay 
a fixed sum as a tax “ on each two thousand pounds of 
freight carried,’’ without regard to the distance moved 
or charge made, was uncoustitutional, so far as it re- 
lated to goods taken through the State, or from points 
without the State to points within, or from points 
within to points without, because to that extent it was 
a regulation of foreign and inter-state commerce. In 
this the court but applied the rule, announced in Brown 
v. Maryland, 12 Wheat. 444, that where the burden of 
a tax falls on a thing which is the subject of taxation, 
the tax is to be considered as laid on the thing rather 
than on him who is charged with the duty of paying it 
into the treasury. In that case it was said, a tax on 
the sale of an article imported only for sale wasa tax 
on the article itself. To the same general effect are 
Welton v. Missouri, 91 U. 8. 275; Cook v. Pennsylvania, 
97 id. 566, and Webber v. Virginia, 103 id. 344. And in 
Passenger cases, 7 How. 283; Crandall v. Nevada, 6 
Wall. 35, and Henderson v. Mayor of New York, 92 U. 
S. 259, taxes upon passenger carriers of a specific 
amount for each passenger carried were held to be 
taxes on the passengers; and in State Tonnage cases, 12 
Wall. 204; Peete v. Morgan, 19 id. 581; Cannon v. New 
Orleans, 20 id. 577, and Inman Steamship Co. v. Tinker, 
94 U. S. 238, that taxes on vessels according to meas- 
urement, without any reference to value, were taxes on 
tonnage. 

The present case, asit seems to us, comes within this 
principle. The tax is the same on every message sent, 
and because it is sent, without regard to the distance 
carried or the price charged. It is in no respect pro- 
portioned according to the business done. If the mes- 
sage is sent the tax must be paid, and the amount de- 
termined solely by the class to which it belongs. If it 
is full rate, the tax is one cent, and if less than full 
rate, one-half cent. Clearly if a fixed tax for every 
two thousand pounds of freight carried is a tax on the 
freight, or for every measured ton of a vessel a tax on 
tonnage, or for every passenger carried a tax on the 
passenger, or for the sale of goods a tax on the goods, 
this must be a tax on the messages. As such, so far as 
it operates on private messages sent out of the State, it 
is a regulation of foreign and inter-state commerce and 
beyond the power of the State. That is fully estab- 
lished by the cases already cited. As to the govern- 
ment messages, it isa tax by the State on the means 
employed by the government of the United States to 
execute its constitutional powers, and therefore void. 
It was so decided in McCulloch v. Maryland, 4 Wheat. 
316, and has never been doubted since. 

It follows that the judgment, so far as it includes the 
tax on messages sent out of the State, or for the gov- 
ernment on public business, is erroneous. The rule 
that the regulation of commerce which is confined ex- 
clusively within the jurisdiction and territory of a 
State, and does not affect other nations or States or the 
Indian tribes, that is to say, the purely internal com- 
merce of a State, belongs exclusively to the State, is as 
well settled as that the regulation of commerce which 
does affect other nations or States or the Indian tribes 
belongs to Congress. Any tax therefore, which the 
State may put on messages sent by private parties, and 
not by the agent of the government of the United 
States, from one place to another exclusively within 
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its own jurisdiction, will not be repugnant to the Con- 
stitution of the United States. Whether the law of 
Texas, in its present form, can be used to enforce the 
collection of such a taxis a question entirely within 
the jurisdiction of the courts of the State and as to 
which we have no power of review. 

The judgment of the Supreme Court of Texas is re- 
versed and the cause remanded with instructions to 
reverse the judgment of the District Court and proceed 
thereafter as justice may require, but uot inconsistent 
with this opinion. 


COMPROMISE OF SUIT BY ATTORNEY. 
RHODE ISLAND SUPREME COURT, JANUARY 19, 1882. 


WHIPPLE Vv. WHITMAN.* 

The American law, unlike the English, does not empower 
an attorney at law to settle a pending suit without the 
knowledge and assent of his client, Courts in this 
country however are inclined to fayor a compromise 
fairly made by an attorney, and will upbold it if good 
reasons can be found forit. Hence this court refused 
to disturb a compromise made by an attorney, with the 
assent of the party in interest, but without the knowl- 
edge of the plaintiff of record, the attorney’s client, when 
the compromise was reasonable and appeared advan- 
tageous. 

A. sued, as trustee of his wife, who, under the Rhode Island 
Statutes, could at any time by her sole act assign the 
claim sued. A.’s attorney, without his knowledge, but 
with the wife’s assent, compromised the suit. A. waited 
nearly a year and then filed his petition for a trial of the 
case the wife claiming to have been coerced into giv- 
ing her assent, but the coercion rose only from a mort- 
gage executed by A. and his wife: 

Held, that the petition must be dismissed. 


LAINTIFF’S petition for a trial. The factsappear 
in the opinion. 


John M. Brennan, Ziba O. Slocum and James C. Col- 
lins, for plaintiff. 


Henry B. Whitman, for defendant. 


DurFez, C. J. This is a petition for the trial of an 
action,brought in this conrt by the petitioner as trustee 
of his wife, in which judgment was rendered for the 
defendant on submission for ten cents costs. The peti- 
tioner alleges in the petition that his attorneys submit- 
ted to judgment without his knowledge and consent,and 
against his wishes and interest. He makes affidavit in 
support of the petition. The petitioner was in fact in jail 
under sentence for four months when the judgment was 
rendered and it is not claimed that he personally either 
knew of or consented to it. 

The action was for money lent. The money origin- 
ally came from policies of insurance payable to the 
father of the petitioner’s wife and assigned by him to 
her. According to the father’s testimony the plaintiff 
had no ground for expecting to recover more than about 
thirty-one hundred dollars, though, being inclined to 
exaggerate, he did in fact claim a much larger sum. 
The defendant on the other hand maintained and now 
testifies that he had paid all but nineteen hundred dol- 
lars, and that he had claims in set off or counter claims 
in excess of that amount. One Samuel G. Curry also 
had a claim against the petitioner and his wife for 
about eighteen hundred dollars, money lent on inter- 
est at five per cent a month, for which he was secured 
by mortgage on the suit and on Mrs. Whipple’s furni- 
ture. The judgment was the result of a settlement by 
which one hundred and fifty dollars were paid to Mrs. 
Whipple; twelve hundred dollars to Samuel G. Curry 
in extinguishment of his claim, and three hundred dol- 
lars to the attorneys to compensate them for their 


*To appear in 13 Rhode Island Reports. 








services. Mrs. Whipple also secured permission to ooc- 
cupy free of rent for a certain time her house which 
was under mortgage to the defendant. The settlement 
was made with the consent and approval of Mrs, Whip- 
ple, acting under the advice of two trustworthy friends, 
men of business, whom she had called in at the sug- 
gestion of the attorneys. She however asserts that 
she consented under pressure. The inducements which 
principally led to the settl-ment, aside from the advan- 
tages of money in hand over money in suit, were, first 
the danger of delay which, owing to the ruinous rates 
of interest promised to Curry, was likely to prove as 
disastrous as defeat, and second to the possibility that 
an administrator might be appointed on the estate of 
Mrs. Whipple’s father, at the instigation of the defend- 
ant, unless he was appeased, and might contest her 
right to the money in suit on the ground that her 
father who was insolvent when he assigned to her, ex- 
ecuted the assignment in fraud of his creditors. We 
are satisfied that the settlement was fair and probably 
advantageous, and that if the attorneys had power to 
compromise they are not chargeable with any abuse of 
their power. Judgment was rendered for the defend- 
ant in theaction in April, 1880. This petition was not 
filed until April 9, 1881. One of the results of the set- 
tlement was that the mortgage which Curry held on 
Mrs. Whipple’s furniture was transferred for her ben- 
efit to her mother. This mortgage was subsequently 
surrendered, and a new mortgage given on the furni- 
ture, thus released, by the petitioner and his wife, to 
raise money for him. Under the new mortgage the 
furniture has been sold to satisfy the debt secured by 
it. The question is whether in view of all the circum- 
stances, the settlement shall be upheld or a trial 
granted. 

The decisions on the power of an attorney to com- 
promise are contradictory. In England however the 
doctrine established by the later cases, after some 
vacillacion, is, that the attorney has power, by virtue of 
his retainer, to compromise the action in which he is 
retained, provided he acts bond fide and reasonably, 
and does not violate the positive instructions of his 
client, and that the compromise will bind the client, 
even if he does violate instructions, unless the viola- 
tion is known to the adverse party. Swinfen v. Swin- 
fen, 18 C. B. 485; Swinfen v. Lord Chelmsford, 5 H. & 
N. 890; Chambers v. Mason, 5 C. B., N. 8.,59; Chawn 
v. Parrot, 14 id. 74; Prestwich v. Poley, 18 id. 806; Fray 
v. Voules,1 El. & El. 839; Butler v. Knight, L. R., 2 
Exch. 109; Thomas v. Harris, 27 L. J. N. 8., Each. 3538; 
In re Wood, ex parte Wenham, 21 W. R. 104. The rea- 
son is, the attorney, within the scope of his retainer, 
is considered the general agent of his client. And it 
is strongly argued in support of the power, that it 
ought to be upheld both as a matter of public policy 
and for the good of the client, inasmuch as the at- 
torney generally knows vastly better than the client 
whether it is better to risk the trial of the suit or to 
compromise it, and is often called upon to do the one 
or the other suddenly in the absence of the client. See 
Wharton on Agency, § 590. 

The English doctrine finds supportin a few Amer- 
ican cases: Wieland v. White, 109 Mass. 392; Potter v. 
Parsons, 14 Iowa, 286; Holmes v. Rogers, 13 Cal. 191; 
North Missouri R. Co. v. Stephens, 86 Mo, 150; Rein- 
hold vy. Alberti, 1 Binn. 469; but the main current of 
decision in this country seems powerfully against it. 
Weeks Attorneys at Law, § 228; Ambrose v. Mc- 
Donald, 53 Cal. 28; Preston v. Hill, 50 id. 43; Levy, 
Simon v. Brown, 56 Miss. 88; Picket v. Merchants Nat. 
Bank, 32 Ark. 346; Walden v. Bolton, 55 Mo. 405; Man- 
deville v. Reynolds, 68 N. Y. 528; Wadhams v. Gay, 73 
Tll.415; People v. Quick, 92, id.580. The American courts 
however show a leaning in favor of such compromises, 


] when fairly made, and readily uphold them if they can 
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find grounds on which to do so, “although,” says 
Chief Justice Marshall in Holker v. Parker, 7 Cranch, 
436, 452, ‘“‘an attorney at law, merely as such, has 
strictly speaking no right to make a compromise, yet a 
court would be disinclined to disturb one which was 
not so unreasonable in itself as to be exclaimed against 
by all and to create an impression that the judgment 
of the attorney has been imposed on or not fairly exer- 
cised. See also Roller v. Wooldridge, 46 Tex.485; Potter 
v. Parsons, 14 Iowa, 286. 

In the case at bar there are several reasons why the 
court should not disturb the compromise. The com- 
promise was in itself fair and reasonable if not emi- 
nently advantageous. We mention this rather as a 
favorable feature than as an absolute reason for uphold- 
ing the compromise, since a party who prefers litiga- 
tion to settlement is generally entitled to enjoy his 
preference. Fray v. Voules, 1 El. & El. 839. The case 
here however was peculiar in its circumstances. The 
plaintiff was suing, not for himself, but as trustee for 
his wife. She was the real owner, so to speak, of the 
lawsuit. Under our statute, Gen. Stat. R.I.,chap.152, 
section 6, she might, for ought we can see, have assigned 
for valuable consideration her equitable or beneficial 
interest in the suit or in the debt sued for, absolutely 
and without joinder with her husband, to some third 
person or even to the defendant himself. But if she 
had the right to do this, we do not see why she had not 
also the right, in the absence of her husband, acting 
under the advice of trustworthy friends, to enter into 
a fair and reasonable compromise of the suit. To hold 
that the husband might arbitrarily reject a com- 
promise, which she desired, would be to put her com- 
pletely at his mercy. It seems to us that the most 
which he could require, considering his purely titular 
relation to the suit, would be indemnity for his costs 
and expenses as trustee, which in the case here he seems 
to have substantially got in the settlement. It is true 
the wife claims to have acted under pressure, but the 
pressure, so far as appears, came from Samuel G. 
Curry, whom she and her husband by their contracts 
and mortgages had armed with highly oppressive pow- 
ers. We do not think it was such as to invalidate the 
compromise. Moreover, even if this view were inad- 
missible,it was the duty of the petitioner, if he chose not 
to abide by the compromise, to repudiate it promptly 
and offer to do what he could to reinstate the parties 
in statu quo. Mayer v. Foulkrod, 4 Wash. C. C. 511; 
Peru Steeland Iron Co.v. Whipple File, etc,Co,.109 Mass. 
464. He did not do so, but waited nearly a year before 
bringing this petition, enjoying meanwhile the benefit 
of the settlement. He does not even now offer resti- 
tution, but on the contrary he has taken advantage of 
the surrender of the mortgage on his wife’s furniture 
to mortgage it anew, thus ratifying the settlement to 
that extent, and as he cannot ratify in part without 
ratifying in toto, virtually ratifying it in its entirety. 

We think therefore that a trial must be denied, but 
under the circumstances without costs. 

Petition dismissed. 


——@¢—____ 


DEBT TO BANK IN VIOLATION OF STATUTE 
NOT RECOVERABLE. 


ILLINOIS SUPREME COURT, MAY TERM, 1882. 


PENN Vv. BORNMAN. 


The charter of an Illinois bank provided thus, “ No director 
of said corporation shall be indebted to said corporation 
to an amount greater than seventy-five per centum of the 
capital stock held by such director.” Held, thatan in- 
debtedness by a director in violation of this provision could 
not be recovered by the bank. 





The principle adopted by the Federal courts in relation to 
loans by National banks on mortgages dissented from in 
its application to a State statute. 

CTION upon promissory notes against an indorser, 

The opinion states the case. The plaintiff ap- 
pealed. 

R. A. Halbert, E. L. Thomas, C. F. Neetling, and 

Hay & Knispel, for appellant. 


Wilderman & Hamill, for appellees. 


MuLKEY, J. This is an appeal from the Appellate 
Court for the Fourth District, affirming a judgment of 
the Circuit Court of St. Clair county, disallowing a 
claim of $120,000 in favor of Joseph Penn, as assignee of 
the People’s Bank of Belleville, against the estate of 
Conrad Bornman, deceased. 

We do not deem it necessary to make an extended 
statement of the facts of this case in order to present 
our views upon the legal question which controls it. 
We say question, for in the view we take of the case 
the whole controversy turns upon asingle controverted 
point. It is sufficient to state generally that in 1874 the 
Belleville Nail Mill Company borrowed of the People’s 
Bank of Belleville a large amount of money, including 
the sum in controversy. This loan was evidenced by 
a number of instruments in the form of inland bills of 
exchange, most of which were drawn by Conrad Born- 
man and James C. Waugh, as president and secretary, 
respectively, of the Belleville Nail Mill Company, upon 
and accepted by F. H. Pieper, as the company’s 
treasurer, and were indorsed in blank by Bornman and 
Waugh. The others were drawn by Waugh and 
Bornman upon Pieper as treasurer in the same way, 
the only difference being the latter were payable to 
Bornman as president, and by him indorsed to the 
bank. These instruments were renewed from time to 
time, until finally the company became insolvent and 
Bornman died, leaving the matter unsettled, when 
they were presented for allowance against his estate, 
with the result already stated. It further appears that 
at the time of borrowing the money, and of the execu- 
tion of the instruments in question, Bornman and 
Pieper were directors of the bank, the latter being also 
its president,and that the charter of the bank contained 
a provision declaring that “ no director of said corpo- 
ration shall be indebted to said corporation, either 
directly or indirectly, cr individually, at any time, to 
an amount greater than seventy-five per centum of 
the capital stock held by such director in his own name 
in good faith as his own.”’ 

No question is made as to the power or right of the 
company to borrow, or of the bank to lend the money, 
nor is the supposed liability of Bornman’s estate placed 
upon the ground that he was a stockholder of the bank 
to the amount of the indebtedness at the time it is 
claimed to bave occurred; but the simple inquiry is, 
could Bornman, being a director of the bank, notwith- 
standing the absolute prohibition in its charter, with- 
out regard to his ownership of stock, enter into a valid 
contract with it as guarantor or indorser of the Nail 
Mill Company’s paper—or in other words, could the 
bank, in palpable violation of this express prohibition 
in its charter, go on and contract ad libitum, with its 
directors, and yet be permitted to recover, just as 
though its charter contained no such provision? We 
put the question in this form for the reason we see no 
special circumstances in the case that take it out of the 
general rule that all contracts made in vivlation of an 
express statutory provision are inoperative and void, 
and no recovery can be had upon them. 

Upon a careful examination of the record we have 
been unable to discover any evidence of overreaching, 
fraud or bad faith on the part of Bornman upon which 
to found an estoppel, or indeed any thing exceptionable 
in his conduct at all, outside of the simple fact that he 
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like the bank, was a party to an agreement prohibited 
py its charter, and if this of itself affords matter of 
estoppel which deprives his legal representatives of the 
defense of illegality in the contract, it is manifest such 
adefense could not successfully be interposed in any 
case where the agreement, as in this case, is simply 
prohibited by statute, and to sohold would under the 
pretense of construction, be in effect abrogating that 
provision of the charter by judicial legislation. 

In 2 Pars. on Con. p. 186, the author in dis- 
cussing the illegality of a contract as a defense, says: 
“That the illegality of a contract is in general a perfect 
defense must be too obvious to need illustration. It 
may be regarded as an impossibility by act of law, for 
it would be absurd to punish a man for not doing, or 
in other words to require him to do, that which it for- 
bids his doing.” Strictly speaking there can be no 
such athing as an illegal contract. Viewed from a 
purely legal aspect, it is manifestly a contradiction of 
terms, for it is an elementary and fundamental princi- 
ple of the law of contracts that the agreement between 
the parties must be one which the law permits to be 
made, or in other words it must be a lawful agreement. 
Bush on Contracts, § 458. 

Anson, in his work on Contracts, p. 144, says: “A 
statute may render an agreement illegal in one of two 
ways—by express prohibition or by penalty. It may 
say inso many words that contracts of a certain sort 
are illegal or void, or both, and where it thus expressly 
avoids a contract, or makes it illegal, no doubt can 
arise as to the intention of the Legislature.” The case 
in hand falls within the first class mentioned by this 
author. It is illegal by reason of being expressly pro- 
hibited, and therefore leaving no question as to the 
intention of the Legislature. Where the Legislature 
has simply denounced a penalty against the thing 
agreed to be done, then the prohibition is a matter of 
legal inference, which has given rise toa number of 
very nice distinctions, about which the authorities are 
by no means in harmouy, and which are unnecessary 
to be noticed here, as they have no application to the 
question before us. Those cases which hold that where 
a penalty only has been imposed, both the agreement 
and penalty may be enforced, have the merit at least 
of giving the statute some effect; but where the thing 
agreed to be done is simply prohibited without the im- 
position of a penalty, and the agreement is nevertheless 
enforced, it is manifest the statute is given no effect 
whatever. As before stated,such a construction simply 
abrogates it. 

In 5 Robinson’s Practice, p. 398, the author says: “It 
is clear no right of action can spring out of an illegal 
contract, that no action will lie upon a contract made 
in violation of a statute, or of a principle of the com- 
mon law.”’ 

The distinction in some of the old cases between 
malum prohibitum and malum in se, has long since been 
exploded, both in this country and England. Cannon 
v. Bryce, 3. Barn. & Ald.179; Aubert v. Maze, 2 Bos. & 
Pul. 371; Bank of United Stutes v. Owens, 2 Peters, 539. 
In the latter case it is said by Johnson, J.: ‘There 
can be no civil right where there can be no legal rem- 
edy,and there can be no legal remedy for that which 
is itseif illegal.” 

In7 Wait’s Actions and Defenses, p. 64, it is said: 
“The rule is now well established that no agreement 
to doan act forbidden by statute, or to omit to do an 
act enjoined by statute is binding,” citing DeBegins v. 
Armistead, 10 Bing. 110; Cope v. Rowlands, 2 Mees. & 
W. 153; D’ Allex v. Jones, 37 Eng. L. & Eq. 476; Clark 
v. Protection Ins. Co., 1 Story’s C. C. 109; Kottwitz v. 
Alexander, 34 Tex. 689; Coburn v. Odell, 30 N. H. 540; 
Milton v. Hoden, 32 Ala. 30; McWilliams v. Phillips, 

| 51 Miss. 196; Hooker v. DePulos, 28 Ohio St. 251; Dur- 
gin v. Dyer, 68 Me. 143. Upon this general proposition 





the authorities might be multiplied almost indefi- 
nitely. 

Linn v. State Bank of Illinois, 1 Scam. 87, was an 
action of debt, brought by the bank against Linn upon 
a note given by him to the bank in consideration of a 
loan of its notes or bills, which had been issued and 
emitted under its charter, in contravention of the 10th 
section of article 1 of the Constitution of the United 
States, and it was held there could be no recovery. 
Here the illegal act was prohibited by a constitutional 
provision, but there is no difference in this respect be- 
tween a statutory and constitutional prohibition, pro- 
vided the Legislature acts within the scope of its 
authority. 

Nash v. Monheimer, 20 Ill. 215, was an action brought 
on a wager upon the speed of a certain horse, which 
was tested in presence of the parties within the corpo- 
rate limits of a city, and it was held there could be no 
recovery, on the ground the trial of the speed of the 
horse within the corporate limitsof the city was for- 
bidden by ordinance. In this case the court, re- 
ferring approvingly to Armstrong v. Taylor, 11 Wheat. 
258, says: ‘* And the rule was laid down by the Supreme 
Court of the United States, that where the contract 
grows immediately out of and is connected with an 
illegal or immoral act, a court of justice will not lend 
its aid for its enforcement.” 

The case of Lewis v. Headley, 36 Ill. 433, holds there 
can be no recovery upon a promissory note, given in 
consideration of the bills of a foreign bank of a less 
denomination than five dollars, to be used and circula- 
ted by one of our own banks in contravention of a stat- 
ute of this State forbidding the circulation of such bills. 
This will be found a very strong case against the right 
of recovery by appellant in the case before us. The 
maker of the notes sued on had accepted and received 
as money the small notes of the foreign bank, and had 
fully enjoyed the benefits of them as.eof so much 
money, and he was without question equally guilty 
with the plaintiff in violating the statute forbidding 
the circulation of such notes, and yet in conformity 
with the well settled rule on this subject, it was held 
there could be no recovery. 

Cincinnati Mutual Health Assurance Co.v. Rosenthal, 
55 Ill. 85, was an action brought by the company upon 
a note given by the defendant “ for stock in the com- 
pany, and for premium, subject to the call of the direc- 
tors of the company,” and it was held there could be no 
recovery, on the ground the company was a foreign 
corporation, and had commenced business in violation 
of the statute which forbids all foreign insurance com- 
panies from doing business here until the requirements 
of the law applicable to such companies have been com- 
plied with. In this case it is said: ‘‘ When the Legis- 
lature prohibits an act, or declares it shall be unlawful 
to perform it, every rule of interpretation must say 
that the Legislature intended to interpose its power to 
prevent the act, and as one of the means of its preven- 
tion, that the court shall hold it void. This is as mani- 
fest asif the statute had declared that it should be 
void. To hold otherwise would be to give the person 
or corporation the same rights in enforcing prohibited 
contracts as the good citizen who respects and conforms 
to the law.” 

The case of Starkweather v. American Bible Society, 
72 Ill. 50, may be referred to as illustrative of the strict- 
ness with which this court has uniformly held corpora- 
tions, as well as individuals to an observance of the 
legislative will. In that case it was held a statutory 
provision of the State of New York prohibiting a cor- 
poration of that State from taking land by devise 
would be binding on such corporation here, whether 
the laws of this State permitted such a devise or not. It 
was insisted in that case that the prohibition was per- 
sonal to the testator, and as statutory laws can have no 
extra-territorial force, a testator residing in this State 











could not be affected by the provision in question. 
But that view was not accepted. On the contrary it 
was held the prohibition directly affected the capacity 
of the company to take lands by devise. So we hold in 
the present case that the provision in the bank’s char- 
ter prohibiting the directors from becoming indebted 
to the bank is not merely personal to the directors, but 
that it is equally a mandate to the bank, which it is as 
much bound to observe as the directors themselves. 
Indeed it goes directly to the power or capacity of both 
the bank and directors to enter into any engagement 
or agreement by which the latter may become indebted 
to the former. Any other construction would render 
the provision of the charter entirely inoperative. 

Village of Dwight v. Palmer, 74 Ill. 295, was a case 
in which the defendant, being the clerk of the munici- 
pal board, entered into a contract with the village to 
publish the ordinances of the board, and by some con- 
trivance or misunderstanding he obtained from the 
village treasurer the compensation he was to receive, 
before performing the labor. The board, being dis- 
satisfied with his course, passed a resolution annulling 
the contract, and ordering him to refund the money, 
which he refused to do, but went on and performed 
the contract, or at least a part of it. The village there- 
upon brought an action to recover back the $300, on 
the ground that the original contract was void, by rea- 
sou of being prohibited by the general Incorporation 
Act of 1872, under which the village was organized, 
and it was held the action was properly brought for 
that reason. This case, in principle, is much like the 
oue before us. The provision of the statute under which 
the contract between the village and Palmer was held 
void is as follows: “ No officer shall be directly or in- 
directly interested in any contract, work or business 
of the city. ox ix the sale of any article, the expense, 
price ez consideration uf which is to be paid from the 
treasary, or by any assessment levie? py any act or 
ordinance.” In disposing of this case, Mr. Justice 
Seott speaking for the court said: ‘** This provision is 
made to apply to villages as well as cities organized 
under that law. The appellee being himself a village 
wflicer could make no contract with the trustees to do 
work for the corporation, to be paid out of the treasury, 
oud hence the alleged contract for printing the ordi- 
mance was absolutely void. It was a work of super- 
erogation on the part of the trustees to attempt to 
rescind it. It had no binding force at all, and what- 
ever was done by appellee under it was done without 
any authority from the village.”’ 

Iu conformity with the rule so strictly adhered to 
in the foregoing cases, it was held in Fridley v. Bowen, 
87 Ill. 151, that a mortgage taken by a national bank 
to secure a present loan was by implication prohibited 
by the general Banking Act of the United States, and 
was therefore void. It is true the Supreme Court of 
the United States has reached a contrary conclusion 
upon this question, and while we concede the para- 
mount authority of that court to construe all Federal 
statutes, including the National Bank Act, yet when 
that court in construing such a statute reaches a con- 
clusion which is believed to be in direct conflict with 
the most approved text books, and to be opposed tu an 
almost unbroken current of judicial decisions in this 
country and England, however great our respect may 
be for the unquestioned learning and ability of that 
distinguished tribunal, we cannot accept such conclu- 
sion as binding authority in construing one of our own 
statutes, especially when such construction is mani- 
festly at variance with the previous decisions of this 
court. 

While therefore we do not feel at liberty to follow 
Fridley v. Bowen, supra, in its construction of the Na- 
tional Bank Act, yet we fully approve of the general 
principles announced in it as applicable to analogous 
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cases arising under our own statutes, and we 

what was there said as particularly applicable to the 
case in hand. Moreover the reasoning of the court 
in that case is believed to have been in perfect ac. 
cord with the current decisions of the Federal Courts 
at that time. Bank of the United States v. Owens 
supra; Tiffany v. Boatman’s Savings Inst.,18 Ware 
S. C.), 384. Many cases indeed might be cited in sup- 
port of this statement, but it is not important to do 
80. 

Law v. People was a case involving the construction 
of the first clause of the 12th section of article 9 of the 
present Constitution, which forbids any “ county, city, 
township, school district or other municipal corpora- 
tion from becoming indebted in any manner or for 
any purpose, to an amount including existing indebt- 
edness, in the aggregate exceeding five per centum on 
the value of the taxable property”’ of such municipality, 
It appeared in that case that the city of Chicago, being 
already indebted to the full amount of this limitation, 
issued certificates of indebtedness to secure temporary 
loans to meet the pressing necessities of the city, and 
it was held that such certificates were invalid on the 
ground the city by reason of this express prohibition 
had no power to incur the indebtedness represented 
by them. Here, although the city had had the full 
benefit of the loan represented by these certificates, 
still there could be no recovery, for the reason there 
was no power on the part of the city to contract the 
indebtedness. If supposed hardships would justify the 
courts in disregarding plain statutory or constitutional 
provisions, this perhaps would have been avery appro- 
priate case for the court to interpose, but no consider- 
ations of this kind were permitted to prevail. 87 Ill. 








Fuller v. City of Chicago, 89 Ill. 282, is in its facts sub- 
stantially the same as the case just considered, and a 
similar conclusion founded on the same reasons was 
reached. 

In the light of these cases and many others that might 
be cited, we cannot escape the conclusion that by rea- 
son of the prohibition in the bank’s charter there was 
a total want of power both on the part of the bank and 
of Bornman, to so contract as to create an indebted - 
ness from the latter to the former, and hence the Cir- 
cuit Court properly disallowed the claim of appellant 
against Bornman’s estate. 

A very able and exhaustive argument has been made 
in this case by appellant’s counsel, in which numerous 
authorities have been cited which are claimed by coun- 
sel to be at variance with the view here presented. It 
may be admitted that a few of them are, but it is be- 
lieved that most of them are not, and may be readily 
distinguished from the cases we have cited, and such 
as cannot we do not regard as sound on principle, and 
therefore decline to follow them. It was our purpose 
at the outset to review at least the most important of 
them, but we perceive that our discussion of the sub- 
ject has already been extended to an unwarrantable 
length, and we must therefore content ourselves with 
the above statement of our conclusions with respect to 
them, aud we do this the more readily because we re- 
gard the question upon which this case turns as being 
fully and definitely settled by the previous decisions 
of this court, whatever might be said with reference to 
the decisions of uther courts. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


Nore.—The foregoing decision, as it will be seen, is 
in conflict with the principle as adopted by the Federal 
Courts in relation to contracts of National banks of 
similar nature in violation of statute. The decision is 
by a divided court, the dissent being upon the ground 
that the statute was for the protection of stockholders 
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and creditors and that the rule laid down by the court 
would cause it to operate otherwise; that the statute 
forbade the loan but did not prohibit its payment. It 
would seem that the rule approved by the Federal 
courts and by the minority of the court here would 
be more likely to secure justice to all parties than that 
sanctioned in this decision. The latter would be apt 
to encourage bank officers to violate the law by making 
joans of the money of the bank to themselves,as the pen- 
alty of the violation would be visited on the bank and for 
their benefit. See upon this question, Bank of Middle- 
bury v. Brigham, 33 N. H. 621; Bend v. Bank of Georgia, 
2 Kelly, 92; Parish v. Wheeler, 22 N. Y. 494; Smith v. 
Bank of State, 18 Ind. 527; Richmond Bank v. Robinson, 
42 Me. 589; Lester v. Howard Bank, 33 Md. 558; O’ Hara 
y. National Bank, 77 Penn. 96; Bly v. National Bank,79 
1d. 453; Allan v. Freedman’s Bank, 14 Fla. 413; Little 
v. O’Brien, 9 Mass 423; Bates et al. v. Bank of Ala- 
bama, 2 Ala. 460; Bemus v. Becker, 2 Kans. 229; Hughes 
v. Bank of Somerset, 5 Litt. (Ky.) 46; Shoemaker v. 
National Mechanics’ Bank, 2 Abbott (U. 8S.) 416; Stuart 
y. National Banh, id. 424; Bank of the United States v. 
Dandridge, 12 Wheat. 64; Fire and Marine Bank of Mil- 
waukee v. Detroit and Milwaukee R. R. Co., 17 Wis. 372; 
Bissell v. Michigan Southern R. R. Co., 22 N. Y. 258; 
Commercial Bank of Manchester v. Nolan, 7 How. 508; 
Banks v. Poitiaux, 3 Rand. 136; Planters’ Bank v. Sharp, 
4 Sm. & M. 74; Grand Gulf Bank v. Ardu, 8 id. 151; 
Fleckner v. Bank of the United States, 8 Wheat. 338; 
Steam Navigation Co. v. Weed, 19 Barb. 375; White v. 
Franklin Bank, 22 Pick. 186; Mott v. United States Ins. 
Co., 19 Barb. 568; Chester Glass Co. v. Dewey, 16 Mass. 
102; Silver Lake Bank v. North, 4 Johns. Ch. 370; Lii- 
tlewort v. Davis, 50 Miss. 403; Germantown Farmers’ 
Mutual Ins. Co. v. Dhein, 43 Wis. 420; Bank v. Ham- 
mond, 1 Rich. Law. 281; Anglo-Australian Life Ass. 
Co. v. Life and Fire Society, 3 Griff. 53; Rock River 
Bank v. Sherwood, 10 Wis. 230; Philadelphia Loan 
Co. v. Towner, 13 Conn. 244; Burns v. Railroad 
Co., 9 Wis. 457; Sacketts Harbor Bank v. Lewis 
County Bank, 11 Barb. 213; Union Hill Gcld Mining 
Co. v. Rocky Mountain National Bank, 96 U. S. 
640; Elder v. First National Bank of Ottawa, 12 
Kans. 238; Bradley v. Bank of State, 20 Ind. 528; 
Southern Bank v. Williams, 25 Ga. 534; Harris v. 
Runnels, 12 How. 79; Jack v. People, 19 Ill. 57; Man- 
ufacturing Co, v. Canney, 54 N. H. 321+ United States 
Trust Co. v. Brady, 20 Barb. 121. 
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NEW YORK STATE BAR ASSOCIATION. 


SEVENTH MEETING, 


TWEDDLE HALL, ALBANY, SEPTEMBER 19th AND 20th, 1882, 


PROGRAMME — Tuesday, 11 o'clock, A. M, 


Prayer. 


1. President’s Address—Hon. Sherman 8S. Rogers, of 
Buffalo. 

Anpual Oration by Hon. Benjamin Harris Brews- 
ter, Attorney-General of the United States. 
(This address will be delivered at 3 o’clock P. M., 
at the opening of the afternoon session.) 








wm 09 do 


10. 
11. 


12. 


13. 


15. 


16. 


18. 


19. 
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Addr2sses by Hon. Stanley Matthews, Hon. 
Samuel F. Miller, Hon. William B. Woods, and 
Hon. Samuel Blatchford, Associate Justices of 
the United States Supreme Court; and by Judges 
of the Court of Appeals of New York, will open 
the session of Wednesday, September 20th, at 11 
o’clock A. M. 


. Minutes of the last meeting. 
. Nominations for membership. 
. Report of Committee on Admissions—Hon. Peter 


S. Danforth of Middleburgh, Chairman; and 
further reports from this committee to be in 
order at any time. 


. Report of Executive Committee—Hon. Bradley B. 


Burt, of Oswego, Chairman; Charles J. Bu- 
chanan, Esq., of Albany, Secretary. 


. Report of the Treasurer, Martin W. Cooke, Esq., 


of Ro¢hester. 


. Election of members; and further elections to be 


in order at any time upon report by the Commit- 
tee on Admissions. 


. Appointment of Committee to nominate officers, 


and committees for the year commencing Jan- 
uary Ist, 1883. 


. Report of Commigtee on Law Reform—Hon. Mat- 


thew Hale, of Albany, Chairman. 

Special Report of Committee of Arrangements. 

Report of Committee on Grievances—Isaac S. 
Newton, Esq., of Norwich, Chairman. 

Report of Committee on Prizes—Hon. John I. 
Gilbert, of Malone, Chairman. 

Presentation of Post Graduate Prize of $250 to the 
successful essayist, upon the subject: ‘ Contrib- 
utory Negligence, and the Burden of Proof.” 


. Report of Committee on Legal Biography—C. Van 


Sanvvuord, Esq., of New York, Chairman. 
Report of Corresponding Secretary, Julien T. 
Davies, Esq., of New York. 
Report of Recording Secretary, Peyton F. Miller, 
Esq., of Albany. 


. Report of Committee on Legal Education, Lewis 


L. Delafield, of New York, Chairman; and 
Reports of other Special Committees. 

(An adjournment to betaken from 2 0’clock P. M. 
to 3 o’clock P. M., whatever may be thestage of 
proceedings. The Attorney-General’s address 
will open the afternoon session.] 


Address by Hon. George S. Batcheller, American 
Judge in the International Tribunal, Egypt; 
subject: “Principles of Extra-territoriality in 
the Ottoman Empire, and mixed Courts of 
Egypt.” 

Unfinished business laid over from former meet- 
ings, as follows: 

A proposition to amend Article XVIII of the Con- 
stitution by striking out the words “Third 
Tuesday of September,” and inserting 
day of ; and amend Article XXI to 
correspond with Article XVIII as so amended. 
(5 N. Y. State Bar Reports, 95.) 

A proposition to amend Article XIX of the 
Constitution by striking out its first clause, and 
thus abolish the $5 initiation fee; and adding a 
new clause to the Article as follows: 

* Annual dues, at the option of any member, may 
be commuted by the payment of fifty dollars at 
one time; and thereafter no further dues shall be 
payable by such member.”’ The whole Article 
will then read: 

‘* Fees.—The annual dues of members shall be $6, 
and shall be payable yearly on or before the lst 
of May 1n each year. 
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Annual dues, at the option of any member, may be 
commuted by payment of fifty dollars at one 
time; and thereafter no further dues shall be 
payable by such member.” (2N. Y. State Bar 
Reports, p. 165.) 

A resolution of the Executive Committee as 
follows: 

* Resolved, That 1t be suggested to the Association 
at its annual meeting, to be held in the city of 
Albany, on the 20th of September, 1881, to con- 
sider the propriety of appointing a Special Com- 
mittee, which shall, on behalf of the Association, 
make application to the Legislature at its next 
session, for the passage of alaw authorizing or 
directing the Association to institute and take 
charge of all necessary proceedings for disciplin- 
ing and punishing the members of the Bar of 
this State, who by their misconduct in their pro- 
fessional relations, shall become liable to fine, 
imprisonment, suspension or other punishment, 
under the provisions of law or the rules of the 
courts in this State.” 

And the motion of Mr. Albert Mathews, that a 
Special Committee of five be appointed by the 
Chair to carry into effect the preceding resolution. 
(5 N. Y. State Bar Reports® 36 and 37.) 

A proposition contained inthis notice: ‘That the 
Constitution of this Association be so amended as 
to provide for the extension of the membership 
of the Association, through the election, to its 
annual meetings, of representatives from the 
several Bar Associations and County Bars of this 
State; and to provide further, for the decrease 
of the membership of the Standing Committees, 
and the simplification of the machinery of the 
Association.” (4 N. Y. State Bar Reports, p. 68.) 

20. Consideration of any resolutions presented in the 

reports of Standing Committees. 

21. Reception at the Delavan House, at 8:30 o’clock, 

Pp. M., and adjournment for that purpose at 

any stage of the proceedings. 


WEDNESDAY, September 20, AT 11 O'CLOCK, A.M. 


Addresses by their Honors, the Justices of the Su- 
preme Court of the United States, and Judges of 
the Court of Appeals of New York. 

22. Essay by Dwight H. Olmstead, Esq., of New York. 
Subject: “‘ Transfer of Title to Real Estate.” 

23. Further consideration of unfinished business. 

24. The Civil Code. 

25. Miscellaneous Business, among which will be the 
following propositions: 

Resolved: That this Association admits, among the 
honorary members, such resident members of 
the Bar of tne State of New York as may, at any 
time, hold avy of the following named offices, 
to wit: 

President of the United States. 
Vice-President of the United States. 
Member of the President’s Cabinet. 
United States Senator from this State. 
Governor of this State. 
Attorney-General of this State. 
Envoy or Minister of the United States to any 
foreign country. 
Member appointed on the part of the United 
States of any International Tribunal. 
And that the Secretary is directed to enroll 
them accordingly. 
26. Essay by William Barnes, Esq., of Albany. Sub 
ject: “Ancient Trials by Ordeal of Fire and 
Water, and by Combat or Duel.” 








27. Essay by Francis M. Burdick, Esq., of Utica. Sub- 
se ay Can a Statute be Well Written in Eng- 
sh?” 

28. Essay by Ansley Wilcox, Esq., of Buffalo. Sub- 
ject: ** Malice as an Element of Torts.” 

Essay by James B. Perkins, Esq., of Rochester, 
Subject: “Some Differences Between English 
and French Procedure.” 

Essay by Theodore Bacon, Esq., of Rochester 
Subject: * Professional Comity.” 


29. 


30. 


31. Essay by E. B. Merrill, Esq., of Rochester. Sub 
ject: ‘‘ Professional Ethics.”’ 
82. Essay by James F. Gluck, Esq., of Buffalo. Subject: 


“The Effect of the Master’s Promise to Repair 
Defective Machinery.” 

. Essay by Robert Sewell, Esq., of New York. Sub- 
ject: ‘‘Title to the Bed of Lakes and Ponds in 
the State of New York.” 

. Election of officers and committees for 1883. 

The committees for 1883 should organize as soon as 
the Association adjourns. 

The President will have power to consolidate two 
or more of these orders if the state of the busi- 
ness in his judgment should render it appropri- 
ate. 

The members and invited guests of the Association 
are requested to report at the Association’s Re- 
ception Room in the Delavan House, and there 
enter their names and addresses in the Associa- 
tions’ Register. 

All the Standing Committees are required by the 
By-laws to meet at Albany on the day preceding 
the annual meeting of the Association. 

Accommodations for the public will be provided, 
and they are respectfully invited to attend the 
various sessions of the Association. 

The Treasurer will be prepared to receive the fees 
and dues of members, and give receipts therefor, 
in a room adjoining the meeting room. 

All reputable members of the Bar of this State, of 
three years’ standing, are eligible to membership. 

E.uiort F. SHEPARD, New York. 
ELBRIDGE T. Gerry, New York. 
Joun F. Seymour, Utica. 
LEsLieE W. Russe.1x, Canton. 
James L. ANGLE, Rochesfer. 
MARTIN W. Cooke, Rochester. 
EpwWIN Young, Albany. 

Committee of Arrangements. 


a 


UNITED STATES SUPREME COURT 
ABSTRACT. 

CHATTEL MORTGAGE — UNRECORDED — VALID AS TO 
ASSIGNER IN BANKRUPTCY OF MORTGAGOR.—-B., a tan- 
ner owning a tannery, made this contract as party of 
the first part with H.a leather merchant as party of 
the second part: ‘In consideration of certain moneys 
advanced at the rate of seven per cent per annum, to 
the party of the first part, for the purchase of veal and 
kip skins to be tanned, curried, and finished by one K., 
the party of the first part hereby agrees to send all the 
skins so tanned, curried and finished exclusive, to the 
party of the second part, in consideration of a commis- 
sion of five per cent., etc. ; the said party of the second 
part agrees to sell all such skins to be sent him at the 
best market prices, etc.; the party of the second part 
further agrees to place all proceeds of sales of said skins, 
after deduction of afore-mentioned commission and 
advances for the purchase of veal and kip skins, at the 
disposal of the party of the first part, for hisown use 
and benefit. And it is further agreed that all the skins 














RE ENT IES 








THE ALBANY LAW JOURNAL. 











whether green, in process of tanning, tanned, or tanned 
and finished, shall be considered as security for the 
refunding with interest of all the moneys advanced by 
the party of the second part, etc.” B. being out of 
health and financially embarrassed at the expiration of 
afew months and after H. had made large advances in 
excess of receipts, transferred to H. the possession of 
the tannery and the skins in process of tanning, au- 
thorizing H. to complete the tanning and to sell the 
skins and reimburse himself for his advances from the 
proceeds of the sales. Shortly thereafter B. became 
bankrupt. In an action of replevin by the assignee in 
bankruptcy of B. for the skins, held, that the instru- 
ment executed by B. and H. was inthe nature ofa 
chattel mortgage, was good as between the parties and 
against the assignor in bankruptcy, and the transfer by 
B. to H. of the property was valid as against the as- 
signee in bankruptcy even though H. knew at the time 
of the insolvency of B. If in consequence of his bank- 
ruptcy the property had come into the possession of 
his assignee, he would have taken it subject to all legal 
and equitable claims of others notin fraud of the rights 
of general creditors. Cook v. Tullis, 18 Wall. 341. 
In Yeatman v. Savings Institution, 95 U. 8. 764, it was 
held to be an established rule that “ except in cases of 
attachments against the property of the bankrupt 
within a prescribed time preceding the commencement 
of proceedings in baukruptcy,and except in cases where 
the disposition of property by the bankrupt is de- 
clared by law to be fraudulent and void, the assignee 
takes the title subject to all equities, liens, or incum- 
brances, whether created by operation of law or by act 
of the bankrupt, which existed against the property in 
the hands of the bankrupt.’ ‘‘ He takes the property in 
the same plight and condition that the bankrupt held 
it.’ Winsor v. McLennan, 2 Story, 492. In Stewart v. 
Platt, 101 U. S. 739, it was held that although the chat- 
tel mortgages involved in that litigation, by reason of 
the failure to file them in the proper place, were void as 
against judgment creditors, they were valid and effect- 
ive as between the parties. Harlan, J. said: ‘“*The 
assignee took the property subject to such equities, 
liens, or incumbrances as would have affected it had 
no adjudication in bankruptcy been made. ‘The latter 
(the assignee) representing general creditors, cannot 
dispute such claim, since, had there been no adjudica- 
tion, it could not have been disputed by the mort- 
gagors. The assignee can assert in behalf of the general 
creditors no claims to the proceeds of the sale of 
that property which the bankrupts themselves could 
not have asserted in a contest exclusively between them 
and their mortgagee.’’ Judgment of U.S. Circ. Ct., 
W. D. Pennsylvania, reversed. Haviselt v. Harrison. 
Opinion by Matthews, J. (Decided April 10, 1882). 


MARITIME LAW— PRACTICE IN ADMIRALTY — AP- 
AEAL.—A bill of exceptions is not necessary to give 
this court jurisdiction of an appeal in admiralty under 
the provisions of the act of February 16, 1875. That 
act expressly provides that the review here shall extend 
to the determination of the questions of law arising 
upon the record, and to such rulings of the court, ex- 
cepted to at the time, as may be presented by a bill of 
exceptions prepared as in actions at law. At law a bill 
of exceptions is only used to put into the record that 
which would not appear without. The findings which 
the statute requires must be stated by the court. 
These therefore become part of the record without any 
action of the parties, and errors of law arising on them 
need not be presented by exceptions. They are in the 
nature of a special verdict as to which the inquiry is 
always open in the reviewing court, whether when 
taken in connection with everything else that appears 
it 18 sufficient to support the judgment. Decree of U. 
8. Circ. Ct. Maryland, affirmed. Nickerson v. Mer- 











chants Steamship Co. Opinion by Waite, C. J. (Decided 
March 27, 1882.) 


MUNICIPAL BONDS — PARTIES — LIABILITY OF COUN- 
TY FOR BONDS OF PRECINCT — ACTION — MANDAMUS, 
—(1) A statute of Nebraska provided that any county 
or city might issue its bonds in aid of works of internal 
improvement upon a vote therefor by its electors, the 
county commissioners in case of a county, and the city 
council in case of a city, were to issue the bonds as 
voted, which were to ‘continue a subsisting liability 
against said city or county ”’ until paid. It was further 
made the duty of the proper officer annually to cause 
to be levied, collected, and paid over to the holders of 
such bonds ‘“‘a special tax on all taxable property 
within said county or city, sufficient to pay” the in- 
terest and principal as they felldue. The statute also 
provided thus: ‘* Any precinct in any organized county 
of this State shall have the privilege of voting to aid 
works of internal improvement, and be entitled to all 
the privileges conferred upon counties and cities by the 
provisions of this act; and in such case the county 
commissiuners shall issue special bonds for such pre- 
cinct, and the tax to pay the same shall be levied upon 
the property within the bounds of such precinct. Such 
precinct bonds sball be the same as other bonds, etc. 
A precinct in Nebraska is but a political subdivision of 
a county. Held, that the county is liable for bonds 
issued in behalf of a precinct and is a proper party to 
an action in such bonds and not the precinct. The 
special bonds which the county commissioners are to 
issue for the precincts are, in legal effect, the special 
bonds of the county payable out of a special fund to be 
raised in a special way. (2) The statute also provided 
thus: “* Any county or city which shall have issued its 
bonds in pursuance of this act, shall be estopped from 
pleading want of consideration therefor, and the 
proper officers of such county or city may be compelled 
by mandamus or otherwise to levy the tax herein pro- 
vided to pay the same.” Held, that an action at law 
is maintainable in the Federal courts against a county 
on such bonds. The remedy provided is by mandamus 
to compel the proper officers to levy the necessary tax. 
In County of Greene v. Daniel, 102 U.S. 195, a case 
similar to this in many of its features, it was said a suit 
to get judgment on bonds or coupons was part of the 
necessary machinery which the courts of the United 
States must use in enforcing this remedy, and that the 
jurisdiction of those courts is not to be ousted simply 
because in the courts of the State the mandamus could 
be granted without a judgment. In the Nebraska 
State courts the liability may (State v. Dodge County, 
10 Neb. 20) be determined in the proceeding for the 
mandamus. Such is not however the rulein the courts 
of the United States, where the writ of mandamus is 
only granted in aid of an existing jurisdiction. In 
those courts the judgment at law is necessary to sup- 
port the writ, which is in the nature of an execution to 
carry the judgment into effect. Graham v. Norton, 15 
Wall. 427; Bath Co. v. Amy, 13 id. 244. As the judg- 
ment asked for is special, and will only entitle the 
plaintiff to payment through the instrumentality of 
the special tax to be levied, the suit, as it now stands 
is in reality, only a way of getting the remedy the stat- 
ute provides. The only execution that can issue on 
the judgment will be the mandamus. Judgment of U. 
8. Cire. Ct., Nebraska, reversed. Davenport v. County 
of Dodge. Opinion by Waite, C. J. (Decided March 
20, 1882.) 


MUNICIPAL BONDS — WHEN FEDERAL COURTS WILL 
NOT FOLLOW STATE COURTS IN CONSTRUING STATUTE 
— HOLDER FOR VALUE — DONATION — CONSOLIDATION 
OF CORPORATIONS.—(1) In this case bonds were issued 
by a town in Michigan in aid of a railroad company and 
donated to it on condition of the building of a ra:lroud 
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by it under statute of that State. At the time of the 
issue aud donation the courts of the State and the 
Legislature and the executive department held such 
bonds valid. Afterward in People v. Salem, 20 Mich. 
452, and other cases, the Supreme Court of the State 
held such bonds void and not binding on the munici- 
palities issuing them. Held, following Taylor v. City 
of Ypsilanti— Alb. L. J.— that the bonds were valid 
in the hands of a bona fide holder for value. (2) The 
fact, that the holder for value did not receive the bonds 
until after the State Supreme Court had pronounced 
them invalid, would not affect his rights. If he was 
not a holder for value he would have all rights that 
the railroad company had by virtue of its contract with 
thetownship. (3) Nor was it material that this was a 
donation, and not a subscription of stock. In Railroad 
Co. v. County of Otoe, 16 Wall. 674, it was held that in 
the absence of constitutional provisions making a dis- 
tinction between municipal subscriptions to stock and 
municipal appropriations of money or credit, there 
was no solid ground upon which, so far as legislative 
power was concerned, to rest such adistinction. ‘‘ Both 
are for the purpose of aiding in the construction of the 
road; both are aimed at the same object, securing a 
public advantage, obtaining a highway or an avenue to 
the markets of the country; both may be equally bur- 
densome to the taxpayers.” Olcott v. Supervisors, 16 
Wall. 91; Town of Queensbury v. Culver, 19 id. 91. (4) 
At the time the bonds were voted two or more railroad 
companies forming a continuous or connected line 
were authorized by statute to consolidate and form one 
corporation, the statute investing the consolidated 
company with the powers, rights, property, and fran- 
chises of the constituent companies. Held, that the 
fact that the aid was voted to one company and the 
bonds were given to a consolidated company of which 
it formed apart did not invalidate them. The vote 
was in view of the existing statutes. County of Scot- 
land v. Thomas, 94 U. S. 682; Town of East Lincoln v. 
Davenport, id. 801; Wilson v. Salamanca, 99 U. S. 504; 
Nugent v. Supervisors, 19 Wall. 252; Empire v. Dar- 
lington, 101 U. S. 91; Menasha v. Hazard, 102 id. 81; 
Harter v. Kernochan, 103 id. 574; Tipton Co. v. Loco- 
motive Works, id. 532-3. Judgment of U.S. Cire. Ct., 
W. D. Michigan, affirmed. Township of New Buffalo 
v. Cambria Iron Co. Opinion by Harlan, J. (Decided 
March 27, 1882.) 
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ONITED STATES CIRCUIT COURT AB- 
STRACT.* 

MASTER AND SERVANT — NEGLIGENCE — FELLOW- 
SERVANTS.— (1) A railroad cempany is bound to fur- 
nish to its employees reasonably safe and convenient 
machinery with which to perform their duties, and if 
it fails in this, and an employee is injured on that ac- 
count and without fault of his own, it is liable in dam- 
ages. Where the custom of the railroad company was 
to allow links to be scattered about the yard for any 
employee to pick up when needed for use in coupling 
cars, failing to affix the link to the tender was negli- 
gence of the company and not of a fellow-servant of 
the employee. (2) Fellow-servants are such as are 
employed in the same service and subject to the same 
general control; but if a railroad company sees fit to 
invest one of its servants with control or superior 
authority over another with respect to any particular 
part of its business, the two are not with respect to 
such business fellow-servants, one being subordinate 
to the other. See Railroad Co. v. Fort, 17 Wall. 557; 
Stoddard v. St. Louis R. Co., 65 Mo. 514; Hough v. 
Railroad Co., 100 U. 8S. 213; Ross v. Railroad Co., 8 
Fed. Rep. 544; Railway Co. v. Bayfield, 37 Mich. 205; 


*Appearing in 11 Federal Reporter. 














Thompson v. Herman, 47 Wis. 602; Flike v. 

Co., 53 N. Y. 553; Corcoran v. Holbrook, 59 id. 517; 
Schultz v. Railroad Co., 48 Wis. 375. U.S. Cire. Ct., 
Minnesota, May, 1882. Gravelle v. Minneapolis & St 
Louis Railway Co. Opinion by McCrary, C. J. 


SPECIFIC PERFORMANCE — MUTUALITY —WHEN 
NOT DECREED.—(1) No decree should be entered or 
order allowed for the specific performance of a con- 
tract, where there is not amutuality of remedy be- 
tween the parties obtainable from the court. (2) The 
court will not allow an injunction to compel the 
specific performance of continuous covenants with 
intricate detail, running through a period of nine 
years, over a vast system of railways, unreasonably 
taxing the time, attention and resources of the court 
and its officers, and interfering in the general adminis- 
tration of justice. (3) Courts ought not to favor a 
monopoly in the accommodations which are necessaries 
to the travelling public, or foster 1t by the invention 
or application of extraordinary or unusual orders or 
remedies. Authorities referred to: Willard v. Tayloe, 
8 Wall. 557; Pearce v. Cheslyn,4 Ad. & El. 225; Atwood 
v. Vincent, 17 Conn. 581; Boston, ete., R. Co. v. Bart- 
lett, 3 Cush. 224; Wright v. Brigg, 21 Eng. C. L. Rep. 
591; Marble Co. v. Ripley, 10 Wall. 358; Telegraph Co. 
cases, 1 McCrary, 541; Sewing Machine cases, 1 
Holmes, 253. U.S. Circ. Ct., E, D. Texas, April, 1882. 
Pullman Palace Car Co. v. Texas Pacific Railway Co. 
Opinion by Pardee, C. J. 


SPECIFIC PERFORMANCE—WHEN NOT DECREED.— 
A contract which provides that one party shall use his 
skill and machinery in the manufacture of a certain 
article, while the other party agree to purchase from 
him such manufactured article, to the extent of the 
market: temand, on condition that the manufacturer 
shall sell exclusively to him, as a general rule will not 
be ordered to be specifically performed by a court of 
equity, and especially where a specific performance has 
been rendered impossible by a sale toa third party of 
a half interest in the machiveryemployed. On execu- 
tion when specific performance cannot be decreed, the 
negative injunction against dealing with other persons, 
which is in its nature auxiliary to this relief will not 
be issued; nor where a contract is unequal will it be 
enforced by injunction. See SingerS. M. Co. v. Union 
Button H. Co., 1 Holmes, 253; Fothergill v. Rowland, 
L. R., 17 Eq. 132; Marble Co. v. Ripley, 10 Wall. 339; 
Shrewsbury, etc., R. Co. v. Northwest R. Co., 6H. L. 
113. WU. 8. Cire. Ct., New Hampshire, April 20, 1882. 
Bickford v. Davis. Opinion by Lowell, C. J. 


SPECIFIC PERFORMANCE— WHEN NOT DECREED.— 
Defendants entered into a verbal agreement to sell 
certain land and buildings toa husband and wife, the 
deed to be made toathird party. The terms were 
$1,000, cash, and $500 a year for five years,to be secured 
by note and mortgage. The $1,000 was paid. The note 
was given by the husband and wife, but the mortgage 
was never executed by the plaintiff and the papers 
therefore were not passed. When the first installment 
became due, one year after the purchasers entered into 
possession, demand was made upon them for the $500 
and interest, and in default of payment they were 
ejected fromthe premises. After the expiration of 
five years, and after the maturity of the last install- 
ment on the note, plaintiff brings a billin equity to 
enforcea specific performance of defendants’ agree- 
ment. Held, that where plaintiff does not aver that he 
has from time to time tendered the installments, or 
that he has tendered performance at all, or that he even 
offers to pay the money and interest, but only that he 
is and always has been ready to perform his part of the 
contract, a delay of five years, unexplained, is unrea- 
sonable and will defeat thebill. Fuller v. Hovey, 2 
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Allen, 324; Pickering v. Pickering, 38 N. H. 400; 
Watson v Reid, 2 Russ. & M. 236; Alley v. Deschamps, 
13 Ves. 225. Under such circumstances, and where the 
seller had elected to rescind the contract,the purchaser 
may recover back so much of the purchase-money as 
he has paid, and for this purpose the verbal contract 
may be proved; but if he refuses to perform his part 
he can recover back nothing. And where neither party 
demanded, and of course_neither refused to have the 
bargain completed, held, that the whole of the pur- 
chase-money paid, less a reasonable rent for the time 
the premises were occupied, should be awarded to the 
purchaser. Gillet v. Maynard, 5 Johns. 85; Cook v. 
Doggett, 2 Allen, 439; Moeser v. Wisker, L. R., 6C. 
P. 120; Williams v. Bemis, 108 Mass. 91; Dix v. Marcy, 
116 id. 416; Parker v. Tainter, 123 id. 185; Cooper v. 
Brown, 2 McLean, 495; Congdon v. Perry, 13 Gray, 3; 
Lane v. Shackford, 5 N. H. 130; Utterbach v. Binns, 1 
McLean, 242; Caster v. Mitchell, 4 Wash. C. C. 191. U. 
8. Circ. Ct., New Hampshire, April 10, 1882. Dudley 
v. Hayward. Opinion by Lowell, C. J. 
—_~-- > -- - — 


WISCONSIN SUPREME COURT ABSTRACT. 
APRIL 5, 1882.* 


ASSIGNMENT FOR CREDITORS— OF PARTNERSHIP 
PROPERTY.—An assignment with defective justifica- 
tion of the sureties was of partnership property, exe- 
cuted by both partners; the firm was insolvent, and 
went out of business; and one partner left the State 
and went to reside in Canada. Afterward the other 
partner without the knowledge of such non-resident, 
executed in the firm name a second assignment of the 
same property to the same assignee; and this was in 
all respects regular and was (like. the first) without pref- 
erence, and was made to correct the defect in the 
first. There had been no reconveyance by the assignee 
and no rights had intervened, Held, that the assign- 
ment was valid for all purposes. In Pars. on Part., 
§ 166, it is said: ‘‘We think the weight of au- 
thority sanctions his (one partner’s) assigning the 
whole property in trust for all the creditors, especially 
if this be done without preference of any kind;”’ and 
in his note to this text he says: ‘‘ As to what is actually 
established by the cases it seems to be pretty generally 
admitted and laid down that one partner may make a 
valid general assignment of all the partnership prop- 
erty to trustees for creditors, if such an act is justified 
by the situation of the firm at the time, and if the 
other partners are absent from the country, or have 
made the assignor sole managing partner, orif in any 
other way, expressly or by implication, they may be 
supposed to have conferred upon the assigning partner 
sufficiently extensive authority.” In Brooks y. Sul- 
livan, supra, it seems to be implied that if the non- 
assigning partner is not present or so near at hand that 
he could at the time be consulted, that the assignment 
would be valid if executed by one partner. In the 
leading case of Anderson v. Tompkins, 1 Brock. 456, 
one of the partners had embarked for England, and 
the remaining partner made an assignment with pref- 
erences, and it was held valid by the opinion of 
Chief Justice Marshall. This learned chief justice gave 
asimilar opinion in Harrison v. Sterry, 5 Cranch, 289, 
in a case where the non-assiguing partner resided in 
London, England, and the assignment was made by his 
partner in the city of New York,where he had the man- 
agement of the business. Following and approving 
this case is the case of Robinson v. Crowder, 4 McCord, 
L. Rep. 519, where some of the partners resided in Liv- 
erpool, England, who made the assignment, and the 
others in Charleston, South Carolina. The case of Mo- 
Cullough v. Somerville, 8 Leigh. 415, was of a similar 
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character, and Anderson v. Tompkins is especially ap- 
proved. In Decard v. Case, 5 Watts, 22, the non- 
assigning partner had left the country and the assign- 
ment was held valid for that reason. In Fisher v. 
Murry, 1 E. D. Smith, 341, it was held that an assign- 
ment by one partner without preference will be upheld 
if it be shown that it was made under circumstances 
that rendered it impossible to consult the other part- 
ners. In Wells v. March, 30 N.Y. 344, the non-assigning 
partner had absconded, and the assignment by the 
other held good. Rumery v. McCulloch. Opinion by 
Orton, J. 





ACTION — OF TRESPASS QUARE CLAUSUM BY TENANT 
AT WILL.—A tenant in will in actual possession may 
bring the action of trespass quare clausum, 1 Chit. PI. 
197; Wood. L. & T. 80; Cross v. Upson, 17 Wis. 623; 
Bartlett v. Perkins, 13 Me. 87; Homer v. Seely, 19 
Wend. 507; Herrell v. Sizeland, 81 Ill. 457. No one 
can bring this action except the person in actual pos- 
session, if there is any one in possession. Bracken v. 
Preston, 1 Pin. 597; Hungerford v. Redford, 29 Wis. 
345; Oatman v. Towler, 43 Vt. 462; Addleman v. Way, 
4 Yeates, 211; 1 Add. Torts. §§ 442, 426. That con- 
structive possession which in the absence of any actual 
possession will warrant the bringing of this action, is 
that of the owner of the premises alone. Edwards v. 
Noyes, 65 N. Y. 125; Wickham v. Freeman, 12 Johns. 
183; 6 Waite, Actions & Def. 76-77; Steam v. Anderson, 
4 Harr. 209. See also, Revett v. Brown, 5 Bing. 7; 
Reeder v. Purdy, 41 Ill. 289. Gunsolus v. Lormer. 
Opinion by Orton, J. 


CARRIER — NEGLIGENCE -—— PASSENGER LEAVING 
MOVING TRAIN.—One who passed out of a railway-car, 
and got upon the platform thereof and attempted to 
step or jump from the car while it was in motion, can- 
not recover for injuries suffered in consequence thereof, 
even though he had reached his place of destination, 
and the train, which had previously stopped to permit 
passengers to alight, had not so stopped for a reasonable 
length of time. In Railroad Co.v. Aspell, 23 Penn.’St. 147, 
it was held that ** a passenger who had been negligently 
carried beyond astation where he intended to stop, and 
where he had a right to be let off, may recover compen- 
sation for the inconvenience, loss of time, and labor of 
travelling back; but where the plaintiff, under such 
circumstances, jumped off the car when in motion, 
though warned not to do so, it was held that he could 
not recover for the injury sustained.” In Gavett v. 
Railway, 16 Gray, 501, it was held that “a passenger in 
a railroad car who, knowing that the train is in motion, 
goes out of the carand steps upon the platform of the 
station while the train is still in motion, is so wanting 
in orflinary care as not to be entitled to maintain an 
action against the railroad corporation for an injury 
therefrom.”’ In Hickey v. Railway Co., 14 Allen, 429, 
it was held that “a traveller by railroad cannot main- 
tain an action against a railroad company to recover 
damages for personal injury, sustained by him in con- 
sequence of his voluntarily and unnecessarily standing 
upon the platform of a passenger car while the train is 
in motion. See also Nichols v. Railway Co., 106 Mass. 
463; Harvey v. Railway Co., 116 id. 269; Illinois C. 
«& R. Co.v. Able, 59 Ill. 131; Ohio & M. R. Co.v. Schiebe, 
44 id. 460; Burrows v. Railway Co., 63 N. Y. 556; Mor- 
rison v. Railway Co., 56 id. 302; Canada R. Co. v. Ran- 
dolph 53 Ill. 510; Illinois C. R. Co. v. Slatton, 54 id. 
133; Ohio & M. Railway Co. v. Stratton, 78 id. 88; Chi- 
cago & N. W. R. Co. v. Seates, 98 id. 586. In Secor v. 
Railway Co., 10 Fed. Rep. 15, a passenger, oun a train that 
had approached a station and was still moving slowly, 
stood on the lower step of a car, in the act of stepping 
to the platform of the station, when, in consequence of 
the car being moved forward with a jerk he was thrown 
upon the platform and injured, and Drummond, C. J. 
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held that he was guilty of contributory negligence in 
attempting to alight from the train while it was in 
motion.” Bon v. Railway Co., 10 N. W. Rep. (Iowa), 
225; Lake Shore & M.S. R. Co. v. Bangs, 11 N. W. 
Rep. (Mich.) 276. Jewell v. Chicago, St. Paul & Min- 
nesota Railway Co. Opinion by Cassoday, J. 


SALE OF PERSONAL PROPERTY— WHEN COMPLETE: 
— A contract declares that W. & C. have sold to the 
M. M. Co. sixty-five per cent of the entire cut of lum- 
ber for the season, cut from logs already delivered or 
to be delivered at a certain mill; said lumber to be 
cut and piled as the M. M. Co. may direct, and to be 
loaded on cars when that company shall have cars on 
the side track therefor; in consideration whereof the 
M. M. Co. agrees to pay sixteen dollars per thousand 
feet for said sixty-five per cent of the entire cut, as 
follows: Said lumber to be “‘estimated’’ on or near 
the fifteenth of each month, and twelve dollars per 
thousand feet in yard of the sixty-five per cent 
of cut, to be paid to W. & C. at the time of the “ esti- 
mate” and the remaining four dollars per thousand 
feet to be paid when the lumber is loaded on cars for 
shipping. ‘‘ Title to said lumber to vest in the M. M. Co. 
as soon as estimated;” and none of the lumber to be 
shipped until estimatcd and paid for. Held, that no 
title to any part of the lumber passed to the M. M. Co., 
under the terms of the contract,until the whole amount 
cut and in the yard at a given time had been measured 
and determined by the parties, and the specific lumber 
sold to said company had been set apart and distin-. 
guished from the remainder; but when this was done 
the title to such lumber would immediately pass before 
any payment made. It is a fundamental principle, 
pervading everywhere the doctrine of sales of chattels, 
that if goods be sold while mingled with others by 
number, weight or measure, the sale is incomplete, and 
the title continues with the seller until the bargained 
property be separated and identified. 2 Kent Comm. 
496. The reason is that the sale cannot apply to any 
article until it is clearly designated and its identity 
thus ascertained. Crofoot v. Bennett, 2 Coms. 258, Gibbs 
v. Benjamin, 45 Vt. 124; Prescott v. Locke, 51 N. H. 
94; Lingham v. Eggleston, 27 Mich. 824. Until this 
monthly estimate was made and the company’s sixty- 
five per cent separated, the contract remained execu- 
tory, and the title continued in W.&C. Galloway v. 
Week. Opinion by Cole, U. J. 


NEW BOOKS AND NEW EDITIONS. 


JENNISON’S CHANCERY PRACTICE. 


A Treatise on the Pleadings and Practice of the Court of 
Chuncery. Being a condensed statement of the general 
principles of equity pleadings and practice, and though 
referring specially to the statutes of Michigan, yet adapted 
to any State where equity practice prevails, and especially 
to the United States Courts. With an appendix of prece- 
dents with the State and Federal equity court rules. In 
one volume. By William Jennison, one of the judges of 
the third judicial circuit of Michigan. Detroit : Richmond, 
Backus & Company, 1882. Pp. 34and 988. 


NE of the more curious features of that most curious 
system of judicial procedure, which we inherited 
from England, was the division of remedies between 
two tribunals unlike in every respect. The causes pro- 
ducing this division are familiar to the student of his- 
tory. While the result was natural enough,yet there was 
no such natural difference between a remedy for one 
kind of wrong and that for another kind as to require a 
distinct court for each, or even a distinct mode for ob- 
taining each. This truth has been in a greater or less 





degree recognized in nearly every English speaking 
jurisdiction, the powers of the court of chancery hay. 
ing been conferred upon the courts of law, and in man 
instances one form of practice and pleading having 
been prescribed for every action. 

Equity has however not by any means lost its dig. 
tinctive character, even in those jurisdictions which 
have gone furthest in merging it withlaw. Profes. 
sional prejudice and habits of thought have proved 


stronger than reformers and statutes, and wein New . 


York speak to-day of actions at law and in equity ag 
we did before the chancery court ceased to exist, and 
before the Code declared that there should be here. 
after but one form of action. Treatises on equity are 
published, purchased, and read here as much as they 
were in the days of Kent and Walworth. The time may 
be when our law of procedure will be in the minds of 
the profession what the Code assumes it to be, a unity; 
but it certainly is not yet. 

The work we have above referred to purports to bea 
treatise on chancery practice and pleading as applicable 
to Michigan legislation. The plan of the works of Bar. 
bour and Hoffman upon the New York practice is toa 
certain extent followed, and frequent references are 
made to them and to works of other well known 
writers. The book is designed for the practitioner 
specially, and very little space is given to theory. The 
author in his introduction plunges in medias res, not 
even prefacing his work by a definition of equity, a 
matter at which each writer is supposed to try his 
hand. The text embraces 650 pages, and so far as we 
are able to judge, isa reliable exposition of the practice 
prevailing in the courts of Michigan. A number of 
precedents are given, though not as many as the figures 
(188) prefixed to the last one would indicate. In many 
instances under a designating figure reference is made 
to a form in Barbour's Chancery Practice, an intima- 
tion that the work is rather supplementary to the other 
than complete in itself. The precedents given seem to 
be carefully drawn, and we think can be safely fol- 
lowed. The indices covering one hundred and fifty 
pages are rather too extended for easy reference. 

The mechanical execution of the book is fair. Al- 
though there is a great amount of matter, we discover 
a disposition to increase the number of pages by wantof 
condensation. 


HEARD’S EQUITY PLEADING. 


A concise treatise on the principles of Equity Pleading with 
precedents. By Franklin Fiske Heard, Boston. Soule 
and Bugbee, 1882. Pp. X. and 217. 


This book is designed for the use of the student and 
the young practitioner. For the former we think it ad- 
mirably suited,as it presents in the briefest manner and 
ina well chosen style the leading features of its subject. 
The text occupies one hundred and twenty-three, not 
very large, octavo pages, seventy-five pages being given 
to forms, and the remainder to index, etc. The intro- 
ductory chapter discusses general principles, and nine 
chapters following are devoted each to a special head, 
such as “ Parties,” ‘‘ Bills,” ‘* Demurrers,”’ etc., ete. 
The precedents seem for the most part to be taken from 
actual suits and are as worthy of careful study as the 
text. The student, by reading them several times or 
by copying them, will obtain a better idea of Equity 
Pleading than he can by unlimited reading of elemen- 
tary books. 

The work will not be found of value by the practi- 
tioner whether old or young, as it sets forth only the 
elementary principles with which all who have ob- 
tained admission to the profession are supposed to be 
familiar. The mechanical execution of the book is all 
that could be desired. 
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CURRENT TOPICS. 


E regret that the anti-monopolist convention 
saw fit to revive the late accusations against 
Judge Westbrook. We had supposed that this 
judge’s errors had been visited by an adequate re- 
buke, and one which would serve him for the re- 
mainder of a useful career. If the anti-monopolists 
propose to improve the character of our judiciary 
they cannot do it by isolated rebukes of this sort; 
they must goto the root of the matter, and condemn 
the method by which the judges are now nomi- 
nated. Certainly the present methods which bring 
judicial candidates into close contact with ring poli- 
ticians and politico-financiers are open to the reform- 
er’s criticism. The anti-monopolists should have 
included in their special condemnation the lazy 
judges, the judges who speculate in corporate stocks, 
and the hail-fellow-well-met judges who pander to 
the vulgar element in our political society. Their 
platform would then have been in the interest of ju- 
dicial reforms. We wish the “‘ Thurberites,” as they 
are sometimes called in the political slang of the 
day, had disclosed their real feeling toward our 
present judiciary system —for once they have been 
The mass of men are neither 
monopolists nor pronounced anti-monopolists, and 
consequently need positive instruction in most of the 
principles of the new party. Why, by the way, 
should the judicial candidates not be nominated by 
the bar of the State? This would relieve the judges 
from the disagreeable necessity of occasionally 
consulting with either anti-monopolist or pro- 
monopolist. We are sorry that the anti-monopolists 
have not announced themselves as in favor of some 
live issue of this kind, instead of singling out Judge 
Westbrook as the object of their shafts. In the 
above suggestion we do not mean to uphold any 
exclusive principle, but to suggest, in the absence 
of any better one at hand, one possible mode of 
keeping judges out of politics. It is because we 
are in favor of truly popular election that we would 
keep all judicial candidates free from obligation to 
the party managers and ‘‘ machine” politicians. 


Some years ago we explained to our readers the 
exact character of the legal editor’s vacation — the 
intervals in which he dips his pen into the inkstand. 
We now feel called upon to explain the chief reason 
why legal editors seldom take any proper vacation. 
It is well known to our craft that the printers owe 
the editors such a grudge on account of their bad 
handwriting, that the moment the editor’s back is 
turned the totally depraved type-setter di: ports him- 
self in all sorts of ridiculous and annoying perver- 
sions, For example, week before last we wrote up 
this journal a week ahead, and being somewhat in 
haste, probably our handwriting was a little more 
illegible than usual. Then we ran down to old 


Vox, 26 — No. 13. 





Marblehead to breathe its life-giving breezes for a 
few days. Happening in at the office of our learned 
brother Grinnell, of the American Law Review, at 
Boston, he handed us the prophetically concocted 
number of this journal, and we settled ourselves to 
read it with the satisfaction and implicit confidence 
with which we always peruse our own writings, 
when it struck us that there was something wrong 
about the title of our leading article on Conveyance 
of Easements by Implication—that was what we 
wrote — but the malicious and ingenious printer had 
transformed it into Conveyance of Easements by In- 
spection. This little circumstance shortened our 
tether at once, and we took the first train home, 
vowing never to go away again, or to take lessons in 
penmanship. These misprints it is that render the 
editor’s life a burden to him —as the poet says: 


Misprints that perhaps another, 
ading through law’s muddy main, 
Some forlorn and bothered brother 
ing, shall go mad again. 


Nothing has amused us so much in a long time as 
the seriousness with which several of our editorial 
brothers have treated our suggestion made in answer 
to Mr. High’s question, what shall we do with our 
reports? — ‘‘make them funny.” In self-defense we 
must point out that this injunction was given in con- 
junction with the recommendation, ‘‘condense them.’ 
Also that we had in mind Mr. Lawson’s successful 
attempt to condense them and make them funny, 
in Leading Cases Simplified. Also that we put these 
injunctions in small type at the end of our journal. 
We must not be taken too literally in what we say 
in that place. At this end of the JouRNAL we 
always utter the words of truth and soberness ; 
what we say at the other end must be construed 
liberally. Still, after thinking it all over, we 
are not sure but that enlivening and condensing 
would be the panacea, People always remember 
the short and funny things they read, and try hard 
to forget the long and dull things. We have 
found that in delivering law lectures we get the 
closest attention and the best results when we try 
to enliven the dry bones of the law. But we insist 
on the union of the two characteristics. Our all- 
accomplished brother, Austin Abbott, of the New 
York Daily Register, in quoting us on this subject, 
separates them. Our modesty is so great that in re- 
producing what he says we should ordinarily put it 
in our “ Notes,” but we cannot well do so in the 
present circumstances, and must be pardoned for cit- 
ing him here. He says: ‘‘‘Make them funny.’ 
The ALspany LAw Journat it is, we believe, that 
proposes this panacea, No one is more capable of 
doing it; and if all the reporters in the country had 
the ink with which Mr. Browne writes and his way 
of using it, we should not feel so solemn in contem- 
plation of the possible results of an attempt. But 
as it is, there is a grave probability that the fate of 
most reporters would be to find the profession laugh- 
ing indeed, but laughing at them, not with them. 
* * * Facts may be funny, but the law is not. It 
can only be made funny by distortion. There is 
great room for wit in a lawyer’s head, but the place 
to expend it is not in the pages of books intended 
to advance our knowledge of the law. The formin 
which wit is useful there is in that rather desiccated 
and dry form in which it is employed in pithy say- 
ings, terse, graphic, salient, quotable expressions, 
conciseness, clearness — what we may call patness,” 
Mr. Abbott is right and wise in theory, as he gener- 
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ally is, and yet we think he will admit that the only 
judicial opinions that he can recall with much preci- 
sion, are the witty ones. For example, no one can 
forget the law as laid down by Judge Brackenridge 
and Judge Bleckley. He will see, too, that what 
we said was ‘‘ make them funny,” not ‘‘ fai? to make 
them funny.” Of course, all this should be subor- 
dinate to truth, moderation, and the due solemnity 
of the law or the particular circumstances. In 
short, our creed is, as we have said elsewhere: ‘‘ To 
those who view her aright the law will now and then 
relax her grave face, and although waiting on her is, 
on the whole, a serious profession, I see no reason 
why it should be pursued as a penance.” 


We are informed that we have done Judge Wylie 
an injustice in our comments on his conduct of the 
-Star-route trial. We supposed —and we think it 
was the general understanding — that he had refused 
to allow counsel to comment on the failure of one 
of the defendants, called as a witness in his own 
behalf, to testify on certain points. We learn that 
in this we were mistaken. Vaile, it seems, was the 
only defendant who testified, and the ruling in 

uestion was not in regard to his testimony or omis- 
sion to testify, but that the omission of the others 
to testify on their own behalf should not be made 
the subject of comment by counsel for the prosecu- 
tion. This ruling was as clearly right as the other 
would have been wrong. We regret that this mistake 
was made. — In this connection we may express our 
satisfaction that the convicted defendants have been 
granted a new trial. 


The annual meeting of the New York State Bar 


Association, opened on the 19th instant, with about 
the usual attendance of fifty or sixty lawyers. The 
address by the president, Mr. Sherman 8. Rogers, 
was singularly forcible, pertinent, and well expressed. 
He dwelt upon the reasons for the existence of the 
association, and very frankly and truthfully declared 
that except in a minor degree the Association had 
not justified its being. He administered some very 
cold comfort to the Dodson and Fogg branch of the 
profession. The whole address will appear in these 
columns next week. The anticipated address by At- 
torney-General Brewster called out the largest general 
audience that we have seen on any of these occasions. 
The Attorney-General apologized for the lack of a 
prepared address, by reason of his well known official 
engagements, and said a few words about the Star- 
route trial, and the lessons to be derived from it. 
His remarks were entirely unpremeditated, delivered 
without any attempt at oratorical embellishment, 
and were warmly received. Judge Batcheller, of 
the International Egyptian court, read a very in- 
teresting paper on that court, and on some peculiar 
features of Mobammedan law. Mr. Justice Miller 
made a short and excellent speech, characterized by 
his sound sense and delivered with his air of mild 
wisdom. He suggested the possible utility of the 
Association in the education and discipline of the 
profession. Animated debates on the Civil Code and 
on Legal Education were held. The majority report 
of the Committee of Legal Reform, deprecating the 
adoption of the Code, was very properly laid on the 
table, in spite of an apparent effort to rush it through 
without discussion. Mr. Delafield, of the committee 
on Legal Education, etc., had his usual fling at the 
law-schools, which resulted in the adoption of a 
resolution that the committee should continue to 
keep its ‘‘porochial” eye upon them and see that 
they do not seduce the legislature. The report 





also recommended that the committee should be in- 
structed to pursue disbarring prosecutions set on 
foot by the courts, and that the expenses be paid 
out of the society funds. The prize for the best es. 
say on Contributory Negligence and the Burden of 
Proof was awarded to Mr. Edward E. Sprague, a 
son of the late Rev. Dr. Sprague, of this city, and 
is said to be exceedingly meritorious. The prize 
was presented by Mr. Justice Matthews in an ex- 
quisitely felicitous and eloquent short speech. 


The proceedings were continued on the 20th 
instant. The place of honor was conferred on Mr. 
Dwight H. Olmstead, who read an exceedingly 
vigorous and suggestive paper on Transfer of Title 
to Real Estate. He proposed many radical changes 
tending tosimplification and abbreviation, and among 
other things, the putting of real and of personal 
property on the same footing of devolution. Under 
the head of ‘‘ unfinished business” was considered 
the subject of the pending proposition for constitu- 
tional amendment, providing for an additional 
General Term department and certain additional 
Supreme Court justices. After considerable discus- 
sion the measure was recommended. Under the same 
head of ‘‘ unfinished business” might weil have been 
put the Civil Code, but a separate order was assigned 
to it— why, we cannot conceive, nor infer from 
the result. Mr. Field, in a masterly and perfectly 
adroit speech, moved a resolution committing the 
Association to approval of the Code and a recom- 
mendation of its adoption. Mr. Hale, who yesterday 
deprecated the laying of his own report on the table 
without discussion, to-day eagerly moved to lay Mr. 
Field’s resolution on the table without discussion. 
The best reason Mr. Hale could assign on the spur 
of the moment for this change of heart was the 
absence of somany ‘‘ delegates” (as he inadvertently 
called the members of the Association) at the Re- 
publican State Convention at Saratoga. Mr. Hale, 
who is a wit of the first order, must have chuckled 
inwardly at his own inspiration. The motion pre- 
vailed, by a vote of 15 to 9! This vote probably 
pretty fairly represents the division of sentiment 
on the subject in the profession, although some 
present did not vote. As an expression of opinion 
it cannot be pronounced very ponderous. The 
same may be said of the adoption, without dis- 
cussion, of a resolution approving Senator Davis’ 
plan for the relief of the Federal Supreme Court. 
Not a dozen voted. Messrs, Evarts, Phelps and 
Hitchcock will open their eyes at this! Essays 
were then read as follows: ‘‘Can a Statute be well 
written in English?” by Mr. Francis M. Burdick; 
‘‘Malice as an Element of Torts,” by Mr. Ansley 
Wilcox, of Buffalo; ‘‘ Professional Comity,” by Mr. 
Theodore Bacon; ‘‘ Effect of Master’s Promise to 
Repair Defective Machinery,” by Mr. James F. 
Gluck. We may feel like saying a few words about 
these papers next week. Mr. E. B. Merrill handed 
in his essay on ‘‘ Professional Ethics,” without read- 
ing, and so, we believe, of Mr. Robert Sewell’s, on 
‘¢*Title to Bed of Lakes and Rivers in the State of 
New York.” On the whole, the meeting was one 
of the most interesting that has been held, and not 
the least agreeable part of the ‘‘ proceedings” was 
the reception and supper on Tuesday evening. Here 
at least there was no difference of opinion, and in 
the matter of eating and drinking, the smallest 
members of the profession found themselves on an 
equality with the greatest. Mr. William C. Ruger, 
of Syracuse, was elected president for the ensuing 
year—a most commendable selection. 
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NOTES OF CASES. 


OMFORTING decisions for the fair sex fre- 
quently reach us from the new and generous 
west. Thus, for example, in Fish v. Street, 27 Kans. 
270, it is held that a ‘‘ grass widow” may be the 
“head of a family” in Kansas, so as to have the 
benefit of the homestead exemption. Not only this, 
but it is there held that where such woman carries 
on the business of making cheese, the cheese vats, 
cheese presses, curd knives, and the like, are tools and 
implements, or instruments exempt from execution. 
The court observe: ‘‘The evidence does not show 
that they, or any of them, constituted complicated 
and expensive machinery; nor does it show that 
they were not instruments or implements which 
could not be used by hand. Indeed, we supposed 
they were used entirely by hand, and by Mrs, Street 
and her sister, Anna Close. It does not appear that 
any one else assisted them, or that they had the use 
of any other power than their own personal energy, 
force and strength. Mrs. Street was a practical 
cheese maker, and followed the business of making 
cheese as her vocation, and all the articles of prop- 
erty attached, except the cheese, were used by Mrs. 
Street and her sister in Mrs. Street’s business of 
making cheese. We therefore think that the arti- 
cles claimed to be exempt as tools and instruments 
were tools and instruments, or implements within 
the meaning of the exemption laws, and that they 
were exempt from said attachment.” 


In Cowen v. Hulton, English Court of Appeal, 46 
L. T. (N. 8.) 897, it is held that in the absence of 
resemblance or practical deception, the publication 
of a newspaper under the name of “Sporting 
Chronicle” is no infringement of a previously es- 
tablished newspaper in the same place under the 
name of ‘‘ Newcastle Chronicle.” The court, Jes- 
sel, M. R., said: ‘‘The only point is, whether 
North, J. has applied the law correctly to the facts 
of the present case; in other words, whether what 
the defendant is doing does mislead people into 
supposing that they are dealing with the plaintiff, 
when in fact they are dealing with the defendant. 
Has the defendant, by the name which he has 
adopted for his paper, and by his mode of publich- 
ing and selling it, induced any one to believe that 
his paper is the plaintiff's paper, or will that be the 
fair result of his act in the view of any reasonable 
person? Iam sorry to say that not only do I differ 
from the conclusion of North, J., but I cannot im- 
agine how he has arrived at that conclusion. It 
seems to depend on this, that the boys who sell 
newspapers in the streets always call the plaintiff's 
paper The Chronicle. Why should they use four 
words when two or one would do? So long as there 
is only one Chronicle, of course they will call it 
The Chronicle, just as in London The Daily Telegraph 
is generally called the Telegraph. If there were 
two or three Telegraphs, such as The Morning Tele- 
graph and The Hvening Telegraph, each of them 





would be called by its full name. The mere fact 
that the plaintiff's paper has always been called The 
Chronicle does not give him any right to that name. 
He has aright to the name by which he sells his 
paper, but not to the name by which people choose 
to call it. Another ground of the judgment below 
is that the defendant's paper is published in a street 
near to the street in which the plaintiff's paper is 
published. But that has nothing to do with the 
point. The simple question is whether the publica- 
tion of the defendant’s paper in the mode in which 
he is publishing it is likely to induce the public to 
believe that it is the plaintiff's paper. I am unable 
to see how any one, who does not deserve the name 
of an idiot, could be induced to buy the defendant’s 
paper for the plaintiff's, if he had previously been 
in the habit of buying the plaintiff's. The two pa- 
pers are so dissimilar in appearance that it is im- 
possible any one can be deceived. They are differ- 
ent in size; the defendant’s is in substance nothing 
but a few advertisements and some sporting news; 
the plaintiff's is a regular newspaper, containing 
political and legal news, and usual general news. 
The name of the plaintiff's is The Newcastle Daily 
Chronicle, the name of the defendant’s is the Sport- 
ing Chronicle and Prophetic Bell. Anybody who 
could read would see at once that the Sporting 
Chronicle was not the Newcastle Daily Chronicle. 
It is said that some persons have sworn to their be- 
lief that some other persons would be deceived. I 
can only say that a person who would believe that 
would believe any thing. In order that there 
should be a belief it is not necessary that there 
should be any previous process of reasoning at all, 
so that these affidavits may well have been made in 
good faith. In truth, instead of similarity being 
the thing which strikes the mind when the two pa- 
pers are looked at, it is dissimilarity. The whole 
proceeding is founded on this mistake, that the 
plaintiff thinks he has acquired a rightto use the 
word ‘Chronicle.’ He has no such right. There 
has been no attempt by the defendant to deceive, 
and he has done nothing calculated to deceive any 
reasonable person. The injunction therefore in- 
stead of being granted, ought to have been 
refused.” 


Three curious cases of definition reach us from 
England. In The Mac, English Court of Appeal, 
46 L. T. (N. 8S.) 907, it was held, reversing the de- 
cision of Sir Robert Phillimore, that a mud-hopper 
barge, used for carrying mud out from a river, and 
having no internal means of propulsion, is a “ de- 
scription of vessel used in navigation,” and not be- 
ing ‘‘ propelled by oars,” is a ‘‘ ship,” within the 
statute. Coleridge, C. J., said: ‘‘I think that 
which was salved, the Mac, undoubtedly was a ship. 
I think the definition in the Merchant Shipping Act 
is not exclusive but inclusive, and that it may in- 
clude a good deal more than a vessel used in navi- 
gation. The definition is, ‘ship shall include every 
deseription of vessel used in navigation not pro- 
pelled by oars.’ It may be that this is a ship within 
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the definition, and in my judgment it is a ship. As 
to a dumb barge getting out to sea, I agree that it 
is a strong thing, at first sight, to say that it isa 
ship. The definition might not, on a fair construc- 
tion, include all vessels of that description. In 
this case the thing is steered by a rudder and towed 
out, and the mud is loaded and discharged by men 
who remain on board. There are various cases 
which have been cited, but it seems to me unneces- 
sary to adduce any other authority than the defini- 
tion that is given in Dr. Johnson’s Dictionary. It 
is plain that this vessel was treated as a ship, as ex- 
plained by the interpretation clause of the Act of 
Parliament, and I should have great difficulty in ar- 
riving at the conclusion that this large barge was 
not a ship. * * * I decide this case on the 
ground that it undoubtedly was a ship.” Brett, L. 
J., said: The term ‘‘ ship” includes, therefore, all 
things which are built in a particular form for the 
purpose of being used on the water. This thing is 
being used for that purpose. How is it built? It 
is built like any other barge, with iron plates in- 
stead of wood, but precisely the same frame. What 
is she built for? For the purpose of doing some- 
thing on the water. She happens to be built for 
carrying mud, but is built in the form of a barge. 
She has means of guidance — that is, she has a rud- 
der. It is said she has no means within herself of 
motive power. Well, that istrue. She is towed; 
but towing alone would not conduct her. She 
would be a most unwieldy thing on the water with- 
out arudder. Therefore she is used for the pur- 
pose of-carrying something on the water; and she 
must carry men on board to guide and conduct her. 
She is called a barge. One may often see barges 
going out in a string behind a tug for the purpose 
of the work they have to do outside docks; and 
you speak of a string of barges. They are like any 
other barges, and they are vessels in the ordinary 
sense — in the sea sense; and unless you can con- 
fine ‘ship’ to the strict definition, it must include 
all things built in the ordinary way; and if vessels 
are to bear the nomenclature of known vessels, I 
should say the word ‘ship’ in this seetion includes 
barges as well as any other kind of vessel.” Cot- 
ton, L. J., said: ‘‘Ship’ in its ordinary acceptance 
is a generic term for any thing formed for the vur- 
pose of going on the water.” 


In the same case it was held that ‘‘in distress on 
the shore” does not necessarily mean actually 
aground or in contact with the shore. Brett, L. J., 
said, the words ‘‘do not mean hard and fast on the 
shore, but in the vicinity of the shore.” 


In Tucker v. Singer, Court of Appeals, 46 L. T. 
(N. S.) 894, it was held that a reservation of ‘‘all 
mines and minerals, sand, quarries of stone, brick 
earth, and gravel pits,” includes flint stones turned 
up in the course of plowing and husbandry. This 
was contrary to the view of Kay, J., below. Jes- 
sel, M. R., observed; “The first observation one 





has to make on the word ‘minerals’ is this: The 
man who framed that did not stop at ‘mines and 
minerals,’ but went on to talk of ‘sand, quarries of. 
stone, brick earth, and gravel pits.’ Why? There 
can be no satisfactory reason given, except that the 
parties were not very clear about the meaning of 
the word ‘minerals.’ The word ‘minerals’ no 
doubt standing alone would include, as was settled 
by the case of Heat v. Gill, L. R., 7 Ch. 699, every- 
thing. Upon that point I will refer to Mellish, L, 
J..s own words. ‘A reservation of minerals,’ he 
says, ‘includes every substance which can be got 
from underneath the surface of the land for the pur- 
pose of profit, unless there is something in the con- 
text or in the nature of the transaction to induce 
the court to give it a more limited meaning.’ And 
in the same case, in the judgment of Wickens, Y. 
C., in the court below, L. R., 7 Ch. 705, n., he says 
this (I should say that in that case the question was 
with regard to China clay or kaolin): ‘Therefore 
kaolin is excepted from the grant under which the 
plaintiff claims, unless there can be shown some 
custom of the country, something in the grant it- 
self, or something in the reason of the thing, suffi- 
cient to induce the court to consider the terms as 
used in a restricted and secondary sense.’ * * * 
The next observation to be made is that whatever 
‘mines’ may mean, ‘ minerals’ includes it. ‘ Mines,’ 
when that word is used to express the substance it- 
self as distinguished from the working — that is to 
say, the substance worked — certainly is confined 
to the substances to be got by mining, according to 
the ordinary term, not by open working on the sur- 
face; and ‘minerals’ certainly includes all those 
things, although it includes something more. So that 
we have two words used here, one of which is un- 
necessary, to begin with. Then we have ‘sand.’ I 
do not know why sand is not a mineral when it is 
worked at a profit, and got by digging beneath the 
surface. Then the next is ‘quarries of stone ;’ that 
is, open working. That I can understand. The 
next is ‘ brick earth.’ Brick earth is a mineral, too, 
The next is ‘ gravel pits;’ that is an open working. 
So that we see the person who framed this, whoever 
he was, used terms for minerals which were included 
in the term minerals, which makes one think that 
he used minerals in some special sense, otherwise 
one does not quite understand why those words were 
added.” Cotton, L. J., said: “In my opinion that 
word ‘ minerals’ is sufficient to include flints. It is 
true that other words follow which would also be 
included in the term minerals, but in my opinion, 
although those words are put in, and may therefore 
to some extent be superfluous, they may have been 
put in so as to prevent any doubt being raised as to 
some of the things intended to be reserved. Iam 
confirmed in that construction of this clause by this, 
that the purpose for which the land was leased was 
the purpose of enabling the tenant to make a profit 
out of it by agricultural operations, and by those 
things which are usually considered as the produce 
of agricultural operations, and though here stones 
do come to the surface in the course of agricultural 
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operations, yet in my opinion, it is not a natural 
product of the farm, such as that which it is con- 
templated the tenant is to make his profit out of 
when he takes a farm for agricultural purposes. 
But as the other lords justices hold that there is a 
custom applying here, of course their opinion must 
prevail, though, as I have said, if it had rested 
with me, I should have been unable to find that 
that that custom was established.” In a forthcom- 
iug work on ‘ ‘Common Words and Phrases” many 
cases are grouped involving the construction of 
these and similar words. 


——_o—______ 


CONVEYANCE OF EASEMENTS BY IMPLI- 
CATION. 
IL. 

HE foregoing are the leading cases relating to 
water-rights by way of easement in appurte- 
nances visible or concealed, apparent or non-appar- 
ent. We have not space to do much more than 
to refer to the large number of cases of rights 
of way, and the like, passing as appurtenant. The 
subject was learnedly treated in Mitchell v. Seipel, 
53 Md. 251; S. C., 36 Am. Rep. 404; and the 
editor of the American Reports has added a consid- 
erable note at page 415. See also Goodal v. Godfrey, 
53 Vt. 219. We may call attention particularly toa 

few of these cases here. 

In Parsons v. Johnson, 68 N. Y. 62; 8. C., 23 Am. 
Rep. 149, the owner of land, with a way over it, 
sold land adjacent to the way, describing it by pre- 
cise and definite boundaries, “with the appurte- 
nances,” but not mentioning the way. Held, that 
the right of way did not pass, it not being strictly 
necessary. In Voorhees v. Burchard, 55 N. Y. 98, 
there was a grant, by metes and bounds, of prem- 
ises containing a saw-mill. Held, to carry a right 
of way over a piece of land between it and the 
highway, long used and necessary. In Mott v. Pal- 
mer, 1N. Y. 564, it was held that there was a breach 
of the covenant of seizin, when the grantor was not 
the owner of a fence standing on the land. But 
this was put on the ground, not that the fence was 
appurtenant, but that it was land itself. In Burke 
v. Nichols, 2 Keyes, 670, a house and land conveyed 
projected four feet over adjoining land of another. 
The grantee having been evicted from the four feet, 
it was held that the grantor was not liable on his 
covenants, because the projection was not appurte- 
nant. 

In Buss v. Dyer, 125 Mass. 287, it was held that 
where a chimney stood between two houses of the 
same owner, but wholly on one lot, an easement in 
the chimney would not pass ‘by implication on the 
sale of the other lot, there being no absolute neces- 
sity for it. Pyer v. Carter, 1 H. & W. 916, and 
Lampman v. Milks, 21 N.Y.505, were disapproved. 

In Denton v. Liddell, 9 C. E. Green, 567, it was 
said: ‘* But if the owner of a tract of land of which 
one part has had the benefit of «a drain, water-pipe, 
or water-course, or other artificial advantage in the 





nature of an easement through or in the other part, 
sells or devises either part, an easement is created 
by implication in or to the other part. And this is 
the case even if it is the servient part that is sold 
or devised. But this is confined to continuous and 
apparent easements.” This was founded on Fetters 
v. Humphreys, 3 C. E. Green, 260, when it was said: 
‘‘Apparent or continuous easements are those de- 
pending upon some artificial structure upon, or nat- 
ural formation of the servient easement, obvious and 
permanent, which constitutes the easement, or is 
the means of enjoying it; as the bed of a running 
stream, an overhanging roof, a pipe for conveying 
water, a drain, or a sewer. Non-apparent or non- 
continuous easements are such that have no means 
specially constructed or appropriated to their enjoy- 
ment, and that are enjoyed at intervals, having be- 
tween these intervals no visible sign of their exist- 
ence; such as a right of way, or right of drawing a 
seine upon the shore.” Approving Nicholas v. Cham- 
berlain, Pyer v. Carter, aud Lampman v. Milks, and 
disapproving Johnson v. Jordan. In Stanford v. 
Lyon, 8Vroom, 426, it was held that under a devise of 
‘‘all that part of premises * * * now occupied 
by him” —the testator—the devisee—took the 
privilege of a yard, privy and hydrant, adjoining 
on other lands of the testator, which had been used 
and enjoyed in connection with the devised prem- 
ises, as well as by others, tenants of the testator. 
The court distinguished the decision in Fetters v. 
Humphrey, 3 C. E. Green, 260; 4 id. 471, which 
was that a right of way on severance of the estates 
is not newly created by implication for the enjoy- 
ment of the granted portion, unless absolutely nec- 
essary. 

In O’Rorke v. Smith, 11 R. I. 259; 8. C., 23 Am. 
Rep. 440, the distinction between non-continuous 
easements, like rights of way, and continuous ease- 
ments, like rights of air, light, sapport, walls, 
drains, etc., was pointed out and discussed, and it 
was held that in the absence of an express grant a 
right of way could not be implied except when rea- 
sonably necessary. 

Mr. Goddard says (Easements, 119): ‘ The result 
of these decisions’”—(that is, the English) — 
‘“seems to be this: If the owner of an estate has 
been in the habit of using quasi easements of an 
apparent and continuous character over one part for 
the benefit of another part of his property, which 
were first used during the unity of ownership, if he 
sells the guasi dominant part, the purchaser will, in 
the absence of express stipulations, and independ- 
ently of the general words in the deed of convey- 
ance, become entitled to the easements by implied 
grant; but if he sells the guast servient part, those 
easements will not be reserved by implied grant; if 
the quasi easements had legal existence, as ease- 
ments, before the unity of ownership, and the quasi 
dominant tenement is sold, the purchaser, as in the 
other case, will become entitled to the easements, but 
what would be the result if the guasi servient tene- 
ment is sold is apparently an open question,” etc. 

It will be gathered from the foregoing cursory re- 
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view that no easement even in other lands of the 
grantor can pass by implication, unless such ease- 
ment is apparent and necessary. As to the mean- 
ing of ‘‘apparent” the courts differ, some holding 
that it means directly and clearly obvious, and 
others, that it means ascertainable by the exercise 
of the ordinary reflective powers and reasonable in- 
quiry. Astothe meaning of ‘‘ necessary” there is 
also some conflict of opinion; but for our present 
purpose we need not dwell on this. It would seem, 
however, that viewed in the same light as an ease- 
ment in other lands of the grantor, the necessity in 
the principal cases should be apparent and absolute. 
It was so in Adams v. Conover, but was not so in 
Green v. Collins ; for in the former there was no 
way of repairing the damage to the water power by 
the lowering of the dam, while in the latter it did 
not appear but that the plaintiff might have drained 
his premises in some other way and direction. 

It will also be seen from the foregoing review that 
the cases of Green v. Collins and Adams v. Conover 
are rather novel and peculiar in this: that the ease- 
ment claimed as covenanted for was not in other 
lands of the grantor, but in lands of athird person. 

With the exception of Philbrick v. Hwing and 
Burke v. Nichols, the cases hereinbefore cited are 
cases of claims of easements in other lands of the 
grantor. In the latter class of cases of course the 
element of estoppel comes in. And in such cases 
the questions of necessity and visibleness may ap- 


propriately be discussed, as ingredients of the ele- 


ment as estoppel. But in the principal cases the 
doctrine of estoppel cannot appropriately be in- 
voked, it seems to us, for one can hardly be said to 
be estopped from denying an ownership which he 
has not only asserted, but which he has apparently, 
by his assertion, negatived. 

After all, this is a question of assertion. In Green 
v. Collins, assuming that some right of drainage 
was apparent because known, and an element of the 
consideration, what then was asserted? Was it the 
right of drainage up to the confines of the lot, or 
that, and in addition, the right of drainage in the 
other man’s adjoining lot? Now it is clear that the 
extent of the right was apparently bounded and 
limited by the metesand bounds. These apparently 
cut off the right at the boundary of the grantor’s 
lot. Apparently the right conveyed was a right to 
carry off the water in the under ground pipes as far 
as the boundary of that lot, and apparently it did 
not extend beyond, because the grantor did not 
own beyond. 

Now there being no estoppel, and no apparent 
assertion, what implication can be derived from the 
use of the word ‘‘ appurtenances?” The force of 
this expression has been admirably explained by one 
of the judges who sat in the case at General Term of 
the Supreme Court (20 Hun, 474). Learned, J., who 
delivered a dissenting opinion, urging the doctrine 
finally laid down by the Court of Appeals (after point- 
ing out that the easement was not in fact appurte- 
nant, and was not expressly warranted), remarks as 
follows; ‘‘ The grantor did not in this case warrant 





the easement, unless a general warranty of the 
premises is a warranty of every easement which at 
the time has the appearance of being appurtenant 
thereto, although in fact it is not so appurtenant, 
I find no authorities to sustain this doctrine. In the 
present case the covenant of the defendant was to 
warrant and defend the premises thus conveyed, 
What then, according to the language of the deed, 
did the defendant purport to convey? A house and 
lot as described. Now if he had used no other 
words could it be said that by the language of the 
deed he purported to convey the sewer in question? 
Certainly not. Nor by adding the words ‘ with the 
appurtenances,’ did he, as above shown, give any 
other or greater effect to the deed. For the very 
meaning of the word ‘appurtenances’ is that which 
legally belongs to the principal thing, and therefore 
passes with it.” 

The very definition of easement seems to foreclose 
the argument of the plaintiff in Green v. Collins, 
namely: ‘‘a privilege without profit, which the 
owner of one tenement has a right to enjoy in respect 
of that tenement, in or over the tenement of an 
another person, by reason whereof the latter is 
obliged to suffer or refrain from doing something 
on his own tenement for the advantage of the for- 
mer. Goddard, p. 2. 

Washburne says (Easements, § 3, par. 21): “While 
it is true that the grant of a principal thing carries 
whatever is necessary to its enjoyment, this is lim- 
ited by what the grantor had, at the time, the 
power to convey.” Goddard says (Easements, 99): 
‘* Sometimes the word appurtenances in a deed has 
been held not to convey any thing except what was 
legally appurtenant to the land in the hands of the 
grantor, and not to inclnde an inchoate easement in 
the hands of another, which had not, at the time of 
the grant, ripened into a complete legal right, and 
so was not legally appurtenant and attached to the 
premises described in the deed.” 

It seems to us therefore that Green v. Collins 
was well decided, as a case where the easement was 
not expressly nor apparently granted, was not obso- 
lutely necessary, and could not be raised by force 
of the doctrine of estoppel. Now as to Adams v. 
Conover there seems much less difficulty in approv- 
ing it. The right to maintain the dam as conveyed 
was absolutely necessary, but perhaps the right 
could not be disputed on that ground alone, because 
the necessity extended to land which the grantor 
did not own. But this was not a case of mere ease- 
ment. It was a case of express grant of a structure 
of a certain character —a dam of a certain height. 
It was a part of the land, as much as the fences in 
Mott v. Palmer. It was like the case of a man’s be- 
ing compelled to take down the upper story of his 
house, because it interferes with his neighbor’s light 
and air, where such easements are recognized. As 
Finch, J., observes: ‘“The grantee was not merely de- 
prived of an easement in another’s land, which was 
not conveyed, but he lost by force of a paramount title 
a thing actually conveyed, included within the 
metes and bounds of his deed, and just as much 
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property granted by that conveyance as if it had 
been a particular acre of the land. The deed con- 
veyed the dam at its existing height, and the cove 
nant of warranty was broken when the grantee was 
compelled wholly or in part to take it down.” As 
an element of the damages springing from the 
breach of this covenant, the loss of the right to 
flow the other man’s land might lawfully enter, be- 
cause that right was absolutely necessary to the en- 
joyment of the premises conveyed, it not being pos- 
sible to furnish any substitute for it. 

Now by reason of the eviction in Green v. Collins 
the plaintiff lost nothing that the grantor owned 
on his deed apparently conveyed. He lost no land. 
His pipes might rightfully continue up to the bound 
of the lot. He was not compellable to dig them up. 
The water might lawfully continue to flow in them 
up to the bound of the lot. He only lost the right to 
have the water flow through them beyond the bound 
of his lot. He merely lost the right of connection, 
He was simply compelled to cut off the water at 
that point. (This loss afforded no basis of claim of 
substantial damages against his grantor, even if the 
right of connection came within the appurtenances, 
because the connection was not absolutely neces- 
sary.) If it be urged that the pipes became practi- 
cally useless without the connection, we reply that 
the deed is then at fault for not having embraced 
and covenanted for it. We do not lose sight of the 
fact that the sewer connection enhanced the pur- 
chase price. It must be remembered that the action 
was for breach of covenant. The grantee could 
only recover for breach of what was covenanted 
for, without regard to what he paid for and sup- 
posed his deed embraced. Indeed, it seems that 
the evidence disclosing the facts of the grantee’s 
knowledge of the connection, and of the enhance- 
ment of the price, was incompetent as adding to the 
deed by parol. 

We should generally be diffident of differing from 
Mr, Cowen on a question of law, but we are the less 
so in this case, not only because we have the back- 
ing of the Court of Appeals, but because Mr. Cow- 
en's mind’s eye is naturally and inevitably more or 
less obscured by his position of advocate. Our first 
impression was with Mr. Cowen, but reflection and 
examination have convinced us that the cases in 
question are substantially distinguishable, although 
it must be confessed that the difference is narrow 
and technical. It is such cases as these that demon- 
strate the need of a code, as Mr. Cowen observes. 
Certainly it is not asking too much of the law to 
render impossible such differences of opinion be- 
tween such learned lawyers as the judges of the 
Court of Appeals and Mr. Cowen. 


—_—_—_~_-—___— 


MALICE IN ACTIONS FOR SLANDER AND 
LIBEL. 


—— are agreat many dark and hard sayings in 

the books about the part played by malice in ac- 
In some of the cases it 
figures as a principal character in such actions; in 


tions of slander and libel. 





others it seems to be left quite out of the cast. For 
instance, Selden, J.,writing about the action of slander 
in Bush v. Prosser, 11 N. Y. 359, asserts that ‘In all 
cases malice is essential to the action. Not imputed 
malice merely, but actual malice; malice established 
by proof.”” On the other hand, Odgers,in his work on 
Libel and Slander, opens a chapter on ‘* Malice’ by 
quoting approvingly the following from the opinion of 
Bayley, J., in Bromage v. Prosser, 1 C. & P. 475: **In 
an ordinary action for libel or for words, though evi- 
dence of malice may be given to increase the damages, 
it never is considered as essential, nor is there any in- 
stance of a verdict for the defendant on the ground of 
a want of malice.’’ Many other examples of like con- 
trariety of statment might be adduced. 

Undoubtedly, here is an obscure corner of the law, 
into which a ray of the “‘gladsome light” of clear 
thinking might very usefully be sent. 

Our present object is, first, to show that in actions 
of slander and libel malice is essential, or (what is the 
same thing), that an allegation of malice in the com- 
plaint is material, or (what isthe same thing), that a 
general denial puts it at issue; secondly, to show from 
what confusion of thought and expression the contrary 
doctrine arises; thirdly, to point out certain corollaries 
of this proposed discussion. 

First. In seeking to establish that malice is essential, 
or the equivalent propositions that an allegation of it 
is material, and that a general denial puts it at issue, 
we first appeal to the direct utterances of the courts 
and of standard legal writers. ‘‘ Malice,” says Selden, 
J., in Lewis v. Chapman, 16 N. Y. 372, ‘is essential to 
every action for libel.”” Christiancy, J., in Huson v. 
Dale, 19 Mich., p. 50, says, ** It is universally conceded 
that some degree of malice is essential to the mainte- 
nance of the action. This malice is sometimes said to 
be express or implied; but in both cases it is actual 
malice.’’ Mr. Bigelow, in his note to page 6 of Odgers 
on Libel and Slander, writes thus: ‘The truth ap- 
pears to be that malice in the first instance is necessary 
to liability.’”’ In Moak’s Underhill on Torts., p. 119, 
it is stated that ‘‘ In order to sustain an action of slan- 
der there must be a false and disparaging verbal state- 
ment spoken and published maliciously,” etc. See also 
Howard vy. Sexton, 4 N.Y.161; Brown v. Brooks, 3 Ind. 
518; Commonwealth v. Clapp, 4 Mass. 167; Rex v. Ab- 
ington, 1 Esp. 226; Tabart v. Tipper, 1 Camp. 350. Since 
an idiot or lunatic cannot be guilty of malice, mental 
incompetency is a defense to the action. Gates v. 
Meredith, 7 Ind. 440. Ordronaux Jud. Aspects Insan- 
ity, p. 334. 

If malice be not essential, the definitions of privi- 
leged communications given in the books are mere jar- 
gon. “A privileged communication,” says Parke, B., 
Wright v. Woodgate, 2 Cro., M. & R. 573, ‘is one made 
at such a time, on such an occasion, and under such 
circumstances that the inference of malice, prima facie, 
arising from astatment prejudicial to the plaintiff's 
character, is thereby rebutted,’’ etc. See definition of 
privileged communications, Moak’s Underhill on Torts, 
146; Folger, J., Klinck v.Colby, 46 N.Y. 433; Wells, J., 
Brow v. Hathaway, 13 Allen, 239; Sir J. Stephen, cited 
2 Whart. Cr. Law (8th ed.), § 1629, Note2. How ab- 
surd it would be to give as the distinguishing charac- 
teristic of an occasion of privilege that it rebuts the in- 
ference of malice, if malice were not essential! 

Secondly. We must now scrutinize the real facts to 
which those passages in the books, embodying an ad- 
verse doctrine, relate. Their error will appear more 
plainly by remarking the confusion out of which they 
spring. These facts are as follows: 

(a) In actions of slander and libel, where the com- 
munications complained of are not shown to be pub- 
lished with a legal excuse, or (changing the expression), 
where they are not shown to be privileged, the plaintiff 
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is not, indeed, relieved from the necessity of proving 
malice, but he proves it by a particular kind of evi- 
dence to which a rule of law called a presumption as- 
signs an artificial probative effect, 1 Greenl. Ev.,$ 
14. The particular kind of evidence by which malice 

is shown in such case is the mere proof of the publi- 

cation of the actionable words, and the artificial pro- 

bative effect assigned to this kind of evidence in such 

case, is the effect of indisputableness. Harwood vy. 

Keech, 4 Hun, 391. . 

(b) In actions of slander and libel, where the com- 
munications complained of are not shown to be pub- 
lished with a legal excuse, or (changing the expression), 
where they are not shown to be privileged, and the 
plaintiff has proved malice by proof of the publication 
of actionable words, the defendant, even though he 
has pleaded a general denial, cannot in such case in- 
troduce evidence to disprove malice for the sufficient 
reason that the rule aforesaid has given to the partic- 
ular proof of malice made, an indisputable or irrebut- 
table effect. 

Now, these are precisely the facts which those dic- 
tums in the books are concerned with, which say that 
except where the communications are privileged, 
malice is not in issue, or is not essential to a cause of 
action. Videexrgr. Viele v. Gray,18 How. Pr. 566. 
But truly it would be hard to devise a more misleading 
expression of this matter. What ought to be said is, 
that in actions of slander and libel,where the actionable 
words are not shown to be privileged, or (changing the 
expression), appear to be without legal excuse, mal- 
ice may be irrebuttably proved in a_ particular 
way; what is said is that in such case, malice need not 
be proved at all, or (what is the same thing), is not at 
issue or not essential to a cause of action. There is a 
vast difference between a rule which prescribes that 
under given circumstances, an essential part of a cause 
of action must upon the proof of certain facts be it- 
self deemed proven, and a rule which should de- 
clare that a particular fact was not an essential part 
of a cause of action. The latter rule would make the 
fact to which it related not issuable: the former rule 
would be nonsense unless the subject to which it re- 
lated was issuable; for were it otherwise, the rule 
would be concerned with the mode of proving some- 
thing which properly could not be proved at all. 

Thirdly. The following corollaries of the foregoing 
discussion suggest themselves. 

(a) As malice is always essential in actions of slander 
and libel, it may be disproved under a general denial 
whenever a conclusive presumption of it does not arise. 
For “it is clear, both upon principle and authority, 
that under a general or specific denial of any fact 
which the plaintiff is required to prove to maintain the 
action, the defendant may give evidence to disprove it.”’ 
Grover, J., Greenfield v. Mass. Ins. Co., 47 N. Y. 
437; 38 id. 263; 36 N. Y. Supr. Ct. 262. And since the 
conclusive presumption of malice fails when the defa- 
mation is published with legal excuse, it follows that 
the defendant may disprove malice under a mere gen- 
eral denial whenever the plaintiff's evideuce shows the 
communications complained of to be entitled to the 
position of “ privilege.’”’ This might very well happen; 
for if in a particular case the defamation was published 
on an occasion of “ privilege,’’ the plaintiff might find 
it very difficult to show the defamation and at the 
same time hide the occasion. 

(b) When the plaintiff conclusively establishes the 
element of malice by proof of defamation published 
without legal excuse, he at once, so far as this element 
of his case is concerned, becomes entitled to actual or 
compensatory damages, and defendant cannot reduce 
them by mitigation. (Code of Civil Proc., § 536). But in 
such case it is only malice sufficient to support the ac- 
tion and to give plaintiff the right to recover his actual 





damages which the law regards as conclusively proved, 
and any excess of malice over this may be disproved 
by mitigatory facts, and exemplary or primitive dam. 
ages be thus avoided. Bennett v. Smith, 23 Hun, 53. 
CHARLES M. Puart, 
SyRACUSE, Sept. 4, 1882. 





EXPENSE OF CREMATION NOT VALID 
CHARGE AGAINST ESTATE. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY DI- 
VISION , MARCH 8, 1882, 


WitirAMs v. WituiAmMs. (46 L. T. Rep., N. S. 275.) 


By his will C. directed that his body after death should be 
given to W. to be dealt with by her in such manner as 
he had directed to be done in a private letter to her, and 
that any costs and expenses incurred in performing the 
instructions contained in said letter should be paid by 
his executors. The private letter referred to contained 
directions for the cremation of the body. The execu- 
tors refused to deliver up the body to W., and had it 
buried in the unconsecrated part. of a cemetery. W. ob- 
tained a license from the Secretary of State for the re- 
moval of the body, on a representation that she desired 
to remove it into a consecrated ground. She then had 
it conveyed to Italy and cremated, and the ashes brought 
back and buried in England. In anactionto recover 
the expenses of cremation, held, that there being no 
property in a corpse, the direction in the will for the 
delivery of the body to W. was wholly void. That the 
use of the license to remove the body for the purpose of 
re-burial, to remove it for the purposes of cremation, 
was an illegal act. That the way in which the license 
was obtained and the act done was fraudulent, and no 
claim for expenses for an act so done could be permit- 
ted in a Court of Equity. 

It seems that cremation in England is per se illegal. 

I ENRY CROOKENDEN, by his will dated the 6th 

Dec. 1868, appointed executors, and gave his re- 
siduary real and personal estate to his two sons. 

He made another codicil to his will, dated the 8th 
April, 1875, in the following terms: ‘tI direct that 
within three days after my death, or as soon as con- 
veniently may be,my body shall be given to my friend 
Miss Eliza Williams [the plaintiff in this action], to be 
dealt with by her in such manner as I have directed to 
be done in a private letter to her.”’ 

He then gave the plaintiff certain prints and pieces 
of china, and proceeded: ‘I direct that a black and 
red earthenware jar made by Wedgewood and given 
by my father shortly after marriage to my mother, or 
any other which may be more suitable, shall be given 
to the aforesaid Miss Eliza Williams for the purpose to 
which I have directed her to apply the same in the 
private letter to her hereinbefore named. I direct that 
any costs or expenses that may be incurred by the said 
Miss Eliza Williams in carrying out and performing 
the instructions contained in the aforesaid private let- 
ter to her shall be paid and discharged by the execu- 
tors to my will, on production of accounts and vouchers 
within three months after my decease.”’ 

The private letter referred to was dated Easter-day, 
28th March, 1875, and contained the following passage: 
“IT have directed my body to be given up to you as 
soon as may be after my death. You know my wishes, 
but I here repeat them, that you may have this letter 
to produce if need be. I should like to be burnt when 
I am dead ona or rather under a pile of wood. I think 
the most convenient way would be to lay the body on 
a layer of dry faggots, and to build up and around them 
a considerable mass of firewood, what is called cord- 
wood in some places, then to set fire to the faggots; if 
the fuel is only tolerably dry it will burn with great 
fury for hours, and consume whatever is combustible. 








The calcined bones and fragments of bones can easily 
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be collected when the ashes are cold, and I should like 
them put in the Wedgewood vase I have named in the 
codicil; if this would not hold them, then in any other 
larger vase which my collection may contain, or which 
could be procured on purpose. Any would do provided 
it were not metallic, or if metallic, not precious. You 
know my preference for earthenware. With reference 
to the ultimate disposal of this vessel and its contents 
I leave that entirely to you.” 

On the 13th April, 1875, the testator wrote to the 
plaintiff: ‘‘ Wishing that the intention expressed in 
the codicil to my will should be carried out according 
to the true meaning of the words, I inclose the codicil 
to you, as I do not believe my own immediate friends 
and surroundings would do what I wish when I 
was no more. You will be so good as to keep this 
document by you, and produce it when the occasion 
arises.”” 

The testator, who was a Catholic, died on the 21st 
Dec., 1875, and his executors and family, notwithstand- 
ing some protest on the part of the plaintiff, had him 
buried in the unconsecrated part of the Brompton 
cemetery. 

On the 3d March, 1876, the plaintiff made an appli- 
cation to the Home Secretary stating the codicil and 
letter, and that the testator had been buried in uncon- 
secrated ground, and continued: ‘‘I now pray that 
you will grant me a license to remove the body for the 
purpose of carrying out the wishes of the testator, 
either by having it burned in this country or elsewhere, 
or if there is any legal impediment or objection to that 
course, for the purpose of having it placed in con- 
secrated ground.”’ 

The Home Secretary answered by a letter dated the 
20th March, 1876, stating that the removal could not be 
permitted for the purpose of cremation, at that period 
after burial, but requested to be informed to what 
burial ground it was proposed to remove the remains. 

The plaintiff wrote in reply: ‘‘In answer to your 
question ‘to what burial ground it is proposed to re- 
move the remains?’ itis to the churchyard of this 
parish,Manafan, Montgomeryshire, that they would be 
removed.”’ 

The Home Secretary then granted his license dated 
the 23d March, 1876, ‘‘ For the removal of the body of 
the said Henry Crookenden, deceased, from the grave 
in which it is interred in the unconsecrated portion of 
Brompton cemetery,” on the conditions therein speci- 
fied, which were that the body should not be removed 
until after October and that certain sanitary precau- 
tions should be observed. 

On the 14th March, 1878, the plaintiff removed the 
body in pursuance of the said license, and subsequently 
had it taken to Italy and burned, and the ashes placed 
in the vase according to the testator’s directions, and 
buried in Manafan churchyard. 

On the 20th March, 1878, the Home Secretary, on the 
application of the testator’s widow and family, revoked 
the license for removal. 

This was an action brought by the plaintiff to recover 
211, the expenses incurred by her in carrying out the 
testator’s instructions by conveying his body to Italy, 
having it burnt there, and bringing back the ashes. 

Kay, J. I donot think it right to delay giving judg- 
ment in this case, because from the moment that I 
knew the facts I have had no doubt about the answer 
which must be given to the questions raised. The 
claim arises in this way: One Henry Crookenden made 
his will, leaving all his property in a way which I need 
not refer to, and appointing trustees and executors. 
Then in April, 1875, he made a codicil to his will in 
these terms: [His Lordship read the codicil set out 
above.] The private letter there referred to has been 
produced and admitted. [His Lordship read it.] He 
afterwards wrote another letter, but altered nothing by 
it,and he died on the 2lst December, 1875. He was bur- 





ied by his nearest relatives—I should mention that thi§ 
Miss Williams was not a relative of his, but a connec- 
tion of his wife—on the 23d December, with the consent 
and approbation of his executors in all respects. This 
lady was present and wished for delay, but it seems 
there were reasons against delay, and the funeral took 
place The money claimed in this action is the cost of 
effecting the cremation of the body, which was ob- 
tained in a manner I shall state hereafter. Several 
legal points were raised in the argument, on which I 
never felt a moment’s doubt, and I will dispose of them 
first. It is quite clear that there can be no property in 
a human dead body by the law of England. That ap- 
pears from R. v. Sharpe (ubi sup.) There Sharpe was 
indicted for a misdemeanor for having entered a burial 
ground belonging to a congregation of Dissenters, and 
removed the body of his mother, which he took to a 
churchyard at some distance with the intention of 
burying it with the body of his father. ‘The person 
having the keys of the ground was induced to admit 
the defendant into the ground and to the grave 
by reason of the pretext that the defendant intended 
to bury his father there, and the jury found that this 
was only a pretext, and that his real intention from 
the beginning was to remove his mother’s corpse. 
But the defendant acted throughout without inten- 
tional disrespect to any one, being actuated by motives 
of affection to his mother and of religious duty.’’ The 
case was reserved for the consideration of theCourt for 
Crown Cases Reserved, and Erle, J., delivered the 
judgment of that court thus: ‘“ We are of opinion that 
the conviction ought to be affirmed. The defendant 
was wrongfully in the burial ground, and wrongfully 
opened the grave and took out several corpses and car- 
ried away one. We say he did this wrongfully, that is 
to say by trespass, for the license which he obtained to 
enter and open, from the person who had the care of 
the place,was not given or intended for the purpose to 
which he applied it, and was as to that purpose no li- 
cense at all. The evidence for the prosecution proved 
the misdemeanor unless there was a defense. We have 
considered the grounds relied on in that behalf, and 
though we are fully sensible of the estimable motives 
on which the defendant acted, viz., filial affection and 
religious duty, still neither authority nor principle 
would justify the position that the wrongful removal 
of the corpse was no misdemeanor if the motive of the 
act deserved approbation. A purpose of anatomical 
science would fall within that category. Neither does 
our law recognize the right of any child to the corpse 
of its parent as claimed by the defendant. Our law 
recognizes no property in a corpse, and the protection 
of graves at common law as contradistinguished from 
ecclesiastical protection to consecrated ground depends 
upon this form of indictment; and there is no author- 
ity for saying that relationship will justify the taking 
a corpse away from the grave where it has been buried. 
* * * The result is that the conviction will stand.” 
That case fully justifies what I have stated to be the 
proposition of law established thereby. The second 
point raised was as to the rights of the executors with 
regard to burial. Sir E. V. Williams (Executors, 7th 
edit., p. 968), quoting from Blackstone, states the law 
to be that the executor ‘‘ must bury the deceased ina 
manner suitable to the estate he leaves behind him.” 
It is argued that that passage only means he will be al- 
lowed the expenses of so doing. I cannot agree to that 
argument. It seems to meto mean more—that the 
law is, as I understand it to be, that the persons re- 
sponsible for the burial are the executors. If authority 
were wanted for that proposition, it is to be found in 
the case of Regina v. Fox, 2 Q. B. 246, where the Court 
of Queen’s Bench granted a mandamus peremptory in 
the first instance, to a gaoler to deliver up a body to the 
executors of the deceased. The decision was founded 
on that of R. v. Francis Scott, stated in the note to the 
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report, and it shows not merely that a gaoler may not 
retain the dead body of a prisoner for debt, but that 
the executors have so absolute a right to the custody 
of the body that they may obtain a peremptory man- 
damus for its delivery against a person who has it in 
lawful custody. Itis clear therefore that the execu- 
tors have the right to the possession and custody of the 
body till burial. It follows from that that a man can- 
not dispose of his body by will, and it follows also, asa 
logical consequence from the proposition, that there is 
no property in a corpse. I asked for authority that a 
man might do so, but none was cited, and I believe 
there is none. The direction therefore to deliver over 
the body to this lady was void. It gave her no right 
which she could enforce at law. She had no property, 
and could not obtain possession from the executors. I 
should be content to say merely that this direction was 
void in itself, for if it was absolutely void, it can make 
no difference what the purpose was for which the body 
was to be delivered. But the purpose here clearly was 
to have the body burned, and the question has been 
raised whether that purpose was a legal one. It is not 
necessary for me to decide that point, and Iam not 
going to decide it; but I think it undesirable thata 
judge should have a point raised before him and not 
express his opinion upon it, and my opinion is that 
the purpose for which this direction was given—crema- 
tion —is not legal. But there are two other points 
which are fatal to the plaintiff's claim in this case. The 
testator was a Roman Catholic, and Iam told that the 
practice of that communion is for the priest to bless the 
grave, and fora little consecrated earth to be placed 
in thé coffin. All that was done in this case, and the 
funeral was in all respects quite regular. The plaintiff 
however still desired to carry out the testator’s inten- 
tions, but neither the family nor the executors would 
consent to its being done. In March, 1875, the plain- 
tiff wrote to the home secretary thus: [His Lordship 
read the letter set out above.] I wish to preface all I 
am going to say on this point by saying that I consider 
this lady thought herself under a paramount obligation 
to act as she did, and had no intention of doing any- 
thing illegal, or contra bonos mores, or improper. But 
the testator clearly intended that cremation should 
take place before burial; it was not his intention that 
the body should be disinterred and burned after it had 
been buried. Nevertheless, this lady applied to the 
home secretary, as I have said. The answer to that 
letter was that a license could not be granted for cre- 
mation, but the home secretary desired to know to 
what burial ground it was intended to remove the re- 
mains. Noone could doubt the meaning of that an- 
swer. It was beyond all question that no license would 
be given for cremation, and that if the burial ground 
were pointed out, a license would be given to remove 
the body only for the purpose of re-burial in consecra- 
ted ground. The answer is as clear as the question. 
The plaintiff wrote as follows: [His Lordship read the 
letter of the 22d March.] That can only mean, I will 
give up the cremation and adopt the other alternative 
of burying in consecrated ground. Then the license 
was granted. That license proceeded on the assurance 
which this lady had given, that the purpose for which 
the remains were to be removed was only burial in con- 
secrated ground at Manafan, and not burning. Then 
on the llth November, 1876, she writes to one of the 
executors: ‘‘I was advised that it would be an act of 
courtesy, though not of necessity, to write and tell you 
that should the time ever arrive when [ find it possible 
to carry out the wishes of the late Mr. Henry Crooken- 
den, as expressed in the codicil to his will, I intend to 
do so.”’ That shows that after having obtained this li- 
cense on the distinct representation that it was to be 


tor’s intention of cremation. I have no hesitation in 
saying that so to use this license was an illegal act. If 
her intention had been brought to the knowledge of 
the home secretary, he would no doubt have revoked 
the license. That is sufficient to show that the plaintiff 
could not possibly recover the expenses incurred in 
doing this act, which, in my opinion, was an illegal 
one. But there is still another point. Suppose the 
act was not illegal. Could any one recover in a 
court of equity any expenses for an act so done? The 
way this license was obtained, and the cremation car- 
ried out, was distinctly fraudulent. If that stood alone 
the plaintiff's claim must fail. While allowing this lady 
full credit for her intention to carry out what she be- 
lieved to be her duty, I must say thatI am sorry her 
conception of her duty led her to deceive the home 
secretary in this manner. The action must be dis- 
missed with costs. 

REPLEV YING GOODS HELD UNDER WRIT OF 

REPLEVIN. 


NEW JERSEY SUPREME COURT, NOVEMBER TERM, 
1881. 


WEINER V. VAN RENSSELAER.* 
Property in the sheriff's hands by virtue of awrit of re- 
plevin is in the custody of the law, and cannot be taken 
from him by a second writ of replevin before he has 


executed his writ. 

As soon as he has perfected service of the writ, the property 
may be replevined from the person to whom the officer 
has delivered it. 

While the property remains in the sheriff's custody the 
court may make such order touching it as will enable a 
third person, who may claim it, to effect service of his 
writ upon it. 

N rule to show cause why writ of replevin should 
not be set aside. The facts appear in the opinion. 


S. Kalisch, for plaintiff. 
E. C. Harris, for defendant. 


Van Sycxet, J. Mary C. Lyon caused to be issued 
out of the Essex County Circuit Court a writ of re- 
plevin against Abner Kalisch, directed and delivered 
to Van Rensselaer, the defendant in this suit, who was 
then sheriff of said county, commanding him to re- 
plevy certain goods therein specified, then in the pos- 
session of the said Abner Kalisch. Before the expira- 
tion of twenty-four hours after the sheriff had served 
this writ, Simon Weiner issued a writ of replevin out 
of the Supreme Court and took the same goods out of 
the sheriff's hands. 

The question to be determined arises on arule to 
show cause why the writ of replevin last issued be not 
set aside, and the goods and chattels returned to the 
custody of the sheriff. 

As early as the case of Hallet vy. Byrt, Carth. 380, the 
distinction between execution and replevin is clearly 
drawn, as follows: 

** And so there is a difference between a replevin and 
other process of law with respect to the officers, for in 
the first case, viz., in replevin, they are expressly com- 
manded what to take in specie, but in writs of execu- 
tion the words are general, to levy of the goods of the 
party, and therefore ’tis at their peril if they take an- 
other man’s goods, for in that case an action of trespass 
will lie.” 

In Stimpson v. Reynolds, 14 Barb. 506, the court held 
that “‘ an officer is not protected in taking, under a writ 
of replevin, the property of a third person, in no way 
a party to the replevin suit, although the goods seized 
are the specific chattels which the writ of replevin di- 
rects him to take.” 





used for burial only, she still intended to use the li 
so obtained for the purpose of carrying out the testa- 








* Appearing in 14 Vroom (13 N. J. Law), Reports. 
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In the later case of Foster v. Pett‘bone, 20 Barb. 350) 
Mr. Justice Strong, after remarking that this question 
was not necessarily involved in the case of Stimpson v. 
Reynolds, discusses this point in an able and elaborate 
argument, furnishing in my judgment a complete an- 
swer to the reasons upon which Mr. Justice Wright 
grounded his opinion in the earlier case. He recognized 
this as a case to which must be applied the familiar 
principle that process from a court having jurisdiction 
to issue such process, which is regular on its face, is a 
perfect protection to a ministerial officer for acts done 
in obedience to it, and also adverts to the distinction 
stated in Carthew, between an execution which goes 
generally against the property of the defendant, and 
awrit of replevin which describes the particular prop- 
erty to be seized. 

The same rule prevails in New Hampshire, and in 
other States. 

In Sanborn v. Leavitt, 43 N. H. 473, the court says: 
“The law will not countenance so absurd a thing as to 
give to every party who claims the property, the right 
to interfere and prevent the officer from doing what it 
is the purpose of the writ of replevin to require him to 
do. The property, while it is passing through the 
hands of the officer, is in the custody of the law, and 
the law could not be so inconsistent as to issue to its 
officers, compelled to act at their peril, commands 
wholly incompatible with each other.” 

To the same effect are the following cases: Watkins 
v. Page, 2 Wis. 69; Hagan v. Denell, 24 Ark. 216; 
Powell v. Bradlee, 9 Gill & Johns. 220; Willard v. Kim- 
ball, 10 Allen, 211. 

The doctrine, as stated in Wells on Replevin,is fully 
supported by the decisions. 

“The distinction between goods taken on execution 
and by replevin is marked. In the latter case the 
identical goods are in the custody of the law, and are 
before the court to be disposed of as it shall see proper, 
and the proceeding is so far in rem that the goods can- 
not be seized upon any process until the court shall 
have taken action. If therefore a party finds his goods 
in the hands of an officer upon a valid writ of replevin 
his remedy is by application to the court to be per- 
mitted to come and set up his claim to them, and not 
by an independent replevin. Whereas if goods are 
wrongfully seized by execution it cannot be said to 
confer any lien on them, or to bear any resemblance to 
a proceeding in rem.” 

While the property remains in the custody of the 
officer for the purpose of enabling him to deliver it 
according to the exigency of the writ, it cannot be 
taken from him bya second writ at the suit of a 
stranger, but as soon as he has perfected service of the 
process, the property may be replevied from the per- 
son to whom the officer has delivered it, or while it 
remains in the sheriff's custody it isin the power of the 
court to make such order touching it as will enable a 
third person who may claim it to effect service of his 
writ upon it. 

The conclusion is that the rule to show cause should 


be made absolute. 
——_—__>____—_ 


TENANCIES AT WILL. 


RHODE ISLAND SUPREME COURT, DECEMBER 8, 1881. 


JOHNSON V. JOHNSON.* 


A permissive occupation of real estate without rent reserved 
or paid, and without any time agreed on to limit the occu- 
pation, is a tenancy at will. 

A Rhode Island statute provides thus: “The time agreed 
upon ina definite letting shall be the time of the termi- 
nation thereof, for all purposes’; and if there be no time 


*To appear in 13 Rhode Island Reports. 








of termination agreed upon, it shall be deemed a letting 
from year toyear.’’ Held, to apply only where the letting 
is definite, i. e., definite at least except in regard to dura- 
tion. 


XCEPTIONS to a special court of Common Pleas. 
The opinion states the case. 


Benjamin N. Lapham, for plaintiff. 


Thomas A. Jenckesand Miner & Roelker, for defend- 
ant. 


DurFeE, C.J. This case comes up on exceptions 
from a special court of Common Pleas. The action is 
trespass and ejectment for the recovery of a tenement 
let. On trial it appeared that the plaintiff and de- 
fendant were mother and son, and thata little more 
than two years before the commencement of the action, 
the premises in suit were bought by the son in the 
name of the mother and paid for out of funds standing 
in her name, the deed being taken in hername. It 
also appeared that the mother had been left a widow 
when the son wasa mere boy, and that the two had 
lived together; that the son had married, and that 
shortly after the premises were purchased, the mother, 
the son and the son’s wife, entered into occupation of 
them, living in them as one family. The mother testi- 
fied that there was no agreement for what time the 
son should occupy; no agreement for rent, and no ex- 
pectation that any should be paid, and that she had 
never demanded rent. After the mother, son and son’s 
wife had so lived together about nine months, the 
mother left, and she testified that she was forced to 
leave in consequence of ill-treatment by the son’s wife. 
Afterward, April 11, 1881, she notified the defendant 
in writing to quit, May 1, 1881. 

The defendant testified that the funds which he used 
in the purchase of the premises belonged tohim in 
common with his mother, though they stoodin her 
uname; that he regarded the premises as his own; that 
they were looked upon as the common home of the fam- 
ily; that there was no agreement as to the duration of 
his stay, nor for rent; that his mother had never de- 
manded rent; that he had laid out money in painting, 
altering and repairing the premises and paying taxes 
thereon, though he did not claim to have done so in 
lieu of paying rent, but on the contrary admitted that 
he had sued his mother for the money; and he further 
testified that in February, 1881, his mother came to the 
house, and while there said she expected him to stay 
there and would not disturb him. The mother testi- 
fying in rebuttal, contradicted the latter statement 
and reasserted that the money used to buy the prem- 
ises was her own. 

The defendant asked the court below, in view of this 
testimony, to decide that he was atenant from year 
to year, and as such entitled to three months’ notice to 
quit, and that not having had such notice the action 
could not be maintained. The court refused soto de- 
cide, and decided that the defendant was simply a 
tenant at will, and as such bound to quit on or before 
the day named in the notice. The question is whether 
the court erred in holding the defendant to be a tenant 
at will. 

It is undoubtedly true that courts regard tenancies 
at will with disfavor,and are inclined to treat tenancies 
of uncertain duration as tenancies from year to year, 
whenever they can find good reason for doing so; but 
nevertheless it is also true that our statutes recognize 
such tenancies as still existing, and we suppose there 
can be no doubt that a tenancy which by express 
agreement is determinable at the will of the lessor is a 
tenancy at will. Rexv. Inhabitants of Fillongley, 1 
T. R. 458; Doev. Cox, 11Q. B. 122; Post v. Post, 14 
Barb. 253. But that is not the only way in which such 
a tenancy may exist. “If a tenant,’ says Chancellor 
Kent in his commentaries, ‘‘be placed on the land 
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without any terms prescribed and as a mere occupier, 
he is strictly a tenant at will.” 4 Kent Comm. 144. 
Chancellor Kent cites Jackson v. Bradt, 2 Cai. 169. 
The doctrine is supported by numerous other cases. 
Richardson v. Langridge, 4 Taunt. 128; Braythwayte v. 
Hitchcock, 10 M. & W. 494, 497; Doe v. Wood, 14 id. 682; 
Doe v. McKaeg, 10 B. & C. 721; Doe v. Jones, 10 id. 718; 
Doe vy. Groves, 10 Q. B. 486; Dunne v. Trustees of 
Schools, 39 Lil. 578, 582; Herrell v. Sizeland, 81 id. 457; 
Larned v. Hudson, 60 N. Y. 102; Sarsfield v. Healy, 50 
Barb. 245, 246. Some of these cases are very instruct- 
ive, especially in the language used by the courts in 
deciding them. In Richardson v. Langridge, it was de- 
cided that if an agreement be made to let premises so 
long as both parties like, and reserving a compensation 
accruing de die in diem and not referable to a year or 
any aliquot part of a year, it does not create a holding 
from year to year,but a tenancy at willstrictly so called. 
And it was further decided that though the tenant has 
expended money on the improvement of the premises, 
that does not give him a term to hold until he is 
indemnified. In Doe v. Wood, Baron Parke said: 
* Richardson v. Langridge correctly lays down the law 
on this subject, viz.: That a simple permission to 
occupy creates a tenancy at will, unless there are 
circumstances to show a tenancy from year to year, as 
for instance an agreement to pay rent by the quarter 
or some other aliquot part of a year; and in 
Braythwaylte v. Hitchcock he remarked that the 
payment of rent, to be evidence of a yearly holding 
must be referable to a year or some aliquot part of it. 
And see Goodenow v. Allen, 68 Me. 308. And if the 
tenancy cannot be inferred merely because rent is paid, 
unless it be paid by the year or by some aliquot part of 
the year, still less can it be inferred where there is no 
rent, either paid or to be paid. ‘*'To constitute sucha 
tenancy,” said the court in Dunne v. Trustees of 
Schools, ‘‘ there must be at least a stipulation to pay, 
or an actual payment of rent tothe lessor, or a term 
agreed upon.” And in Larned v. Hudson, Rapallo, J., 
giving judgment, said: ‘‘ When one enters upon land 
by permission of the owner for an indefinite period, 
without the reservation of any rent, he is by implica- 
tion of law a tenant at will.’’ So it has been held that 
a party let into possession under a contract to sell, 
which remains unperformed, is a tenant at will. Bali 
v. Cullimore, 2° Cromp. M. & R. 120; Doe v. Chamber- 
laine, 5 M. & W.14. Nor will mere lapse of time turn 
a tenancy at will into a tenancy from year to year. In 
Herrill v. Sizeland, the occupation had continued for 
several years, and in Doe v. Groves for nearly fifty 
years, and yet the occupants were held to be tenants 
at will. 

If the law be correctly laid down in these cases, it is 
impossible to hold the tenancy here to be other than a 
tenancy at will; for here confessedly there was no rent, 
either reserved or paid, and no time agreed on. 

The defendant referred to cases in which the law 
as laid down in the foregoing cases was not rigorously 
applied. The cases chiefly relied on are Leavitt v. 
Leavitt, 47 N. H. 329; Muckey v. Mackey, 2 N. J. Law, 
400; Jackson v. Bryan, 1 Johns. 322; Hanchett v. 
Whitney, 2 Aik. 240. In the first of these cases the 
court appears to have been influenced by statute or 
local law. In the other cases the tenancy had been of 
long duration, namely, five, fifteen and eighteen years, 
and there were strong equitable considerations iu 
favor of the tenants, growing out of the circumstances 
of the occupation, such as do not exist in the case at 
bar: for we do not attach importance to the son’s ex- 
penditures and improvements in view of the fact that 
he has included them or a greater part of them in his 
suit against his mother. © 

The defendant directs attention to General Statutes 
Rhode Island, chapter 221, section 5, which provides: 





| 
“The time agreed upon iua definite letting shall be 
the time of the termination thereof for all purposes; 
and if there be no time of termination agreed upon, it 
shall be deemed a letting from year to year.” This 
statute, as we construe it, applies only where the let- 
ting is definite, that is to say, definite at least, except 
in regard to duration. The statute does not cover the 
case at bar; for here there was no definite letting, but 
ouly a permissive occupation without terms. Nothing 
could be more absolutely indefinite. 

The exceptions are overruled and the judgment of 
the court below affirmed with costs of this court. 

Exceptions overruled. 


———__+___—_——. 


LARCENY BY PLEDGOR OF ARTICLE 
PLEDGED. 


IOWA SUPREME COURT, MARCH 22, 1882. 


BRULEY v. Rose. 

An owner of personal property which is pledged is guilty of 
larceny in taking the property from the pledgee with the 
intention of converting it to his own use. 

A pledgor obtained the pledged property from the pledgee 
under pretense of using it temporarily, but with the inten- 
tion of keeping it and he did keep it. Held,that the pledgee 
did not lose his lien, aud that the pledgor was guilty of 
larceny. 


The opinion 


F  ggeowees for malicious prosecution. 
From a judgment for plaintiff 


states the case. 
defendant appealed. 


Huff & Gilman, for appellant. 
Allen & Bryson, for appellee. 


ADAMS, J. The defendant Rose filed an information 
before a justice of the peace of Hardin county, accus- 
ing the plaintiff, Bruley, of the crime of larceny. A 
warrant was issued, and served by the defendant Waid 
as special constable. A hearing having been had, 
Bruley was discharged. He brings this action for 
damages, averring that the defendants,knowing him to 
be innocent, maliciously caused his arrest and prosecu- 
tion. 

The information filed by Rose charged Bruley with 
the larceny of a span of horses. Rose was at one time 
the owner of the horses,and made a sale of them to Bru- 
ley under an agreement that they should be paid for 
in work, and in case they should not be paid for, Rose 
should have the right to take possession of them. The 
evidence tends to show that the work which was to be 
done by Bruley in payment for the horses was done by 
him substantially in accordance with the agreement. 
Bruley however upon a general settlement with Rose, 
was found to bein debttohim inthe sum of $45.60. 
To secure the payment of that sum Rose claims that 
Bruley delivered the horses to him asa pledge, and 
afterward gained possession of them under false pre- 
tenses and with the felonious design of depriving him 
of his security. All this Bruley denies. It is undis- 
puted that he took the horses from Rose’s farm in Har- 
din county and removed them to Butler county where 
he was using them at the time he was arrested. The 
evidence is quite strong that at the time of the settle- 
ment, Bruley delivered the horses to Rose as security ; 
and we think that there was at least slight evidence 
tending to show that Bruley, if he had obtained the 
consent of Rose to his taking the horses at the time he 
took them, obtained such consent under a pretense of 
desiring to use them fora short time, for a specified 
purpose, but without the design of using them 
for such purpose, or of returning them, but of 
depriving Rose of his security. Bruley, it appears, 
was at the time living with his family on Rose’s 
farm. After the settlement, according to the testi- 
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mony of two witnesses, he represented that he desired 
to use the horses to go to one Hayden’s early the next 
morning, a distance of about eight miles in a westerly 
direction, and Rose consented that he might take the 
horses for that purpose, and no other. The same night 
Bruley took the horses and started easterly with his 
family and household goods. According to his own 
testimony he started in the night and travelled about 
nine miles and camped out, and reached New Hart- 
ford, Butler county, the next day. It appears certain 
that he did not go to Hayden’s, and did not take the 
horses for that purpose, but for the purpose of proceed- 
ing in the opposite direction. The court gave an in 
struction, a portion of which isin these words: ‘‘The 
plaintiff was arrested upon a charge of felony. He was 
not guilty of the crime charged, but it was not essen- 
tial that he should have been guilty to exculpate the 
defendants of the responsibility of the prosecution.”’ 
The defendants excepted to so much of the instruction 
as states that Bruley was not guilty of the crime 
charged. 

The action of the fustice of the peace in discharging 
Bruley is not conclusive evidence of Brutey’s inno- 
cence; and if he was guilty he is not entitled to re- 
cover in this action. Parkhurst v. Masteller, 10 N. W. 
Rep. 864. If there was any evidence tending to show 
that Bruley was guilty of larceny, then it was error to 
instruct the jury that he was not guilty. The plaintiff 
contends that a pledgor cannot be guilty of larceny of 
the thing pledged, and especially after he has obtained 
possession of the thing by the pledgee’s consent. Lar- 
ceny consistsin stealing, taking and carrying away the 
property of another. Code, section 3902. It is said by 
the plaintiff that the legal title to a pledge remains in 
the pledgor, and that the interest of the pledgee in the 
thing pledged is not property. There is however what 
is known asa special property, distinguishable from 
the general ownership. The doctrine is elementary 
that a bailee has a special property in the thing which 
is the subject of the bailment. Belden v. Perkins, 78 
Ill. 449; Woodman v. Nottingham, 49 N. H. 387. A 
pledge isa speciesof bailment, and the ruleas toa 
special property in the thing whichis the subject of 
the bailment in such case is especially applicable 
thereto. Lyle v. Barker, 5 Bin. 457; Hayes v. Riddell, 
1 Sandf. 248. 

We come next to inquire whether there was a sub- 
sisting pledge at the time of the acts which are alleged 
to constitute the larceny. The plaintiff insists that 
there was not, because according to Rose’s own testi- 
mony, he had consented that the plaintiff might take 
the horses. It is said that whenever a pledgee volun- 
tarily releases the possession of the pledge his lien is 
lost. 

It may be conceded that as a general rule possession 
is an essential element of a pledge. Schouler Pers. 
Prop. 513. It was held indeed in Bodenhammer v. 
Neuson, 5 Jones (N. C.), 107, that a pawnee, by giving 
up the thing pawned, though for a special purpose, 
loses his lien as between himself and the pawnor. See 
however as holding a different doctrine, Hutton v. 
Arnett, 51 Ill. 198; Hayes v. Riddell, 1 Sandf. 248. 
What the rule isin the absence of any deception or 
false pretenses, we need not determine. Rose con- 
sented only that Bruley should take the horses for the 
purpose of goingto Hayden’s, and the evidence was 
such that the jury would have been justified in finding 
that Bruley had no intention of using the horses for 
that purpose. Besides the actual taking was in the 
night prior to the morning upon which he was have to 
the horses to go to Hayden’s. Inno sense could Rose 
be deemed to have released his lien at that time. 

Having determined that if the horses were pledged 
to Rose, as there was evidence tending to show, he had 
acquired a special property in them, and had not re- 





leased his lien at the time they were taken, it only re- 
mains to be determined, whether if the taking was 
with the felonious design of depriving Rose of his se- 
curity, Bruley was guilty of larceny. Our attention 
has been called to no case where it has been directly 
held that larceny of a thing pledged can be committed 
by the pledgor. But where a person hasa special 
property in a thing which has been stolen, the property 
in an indictment for larceny, may be laid in the special 
or general owner. State v. Quick, 10 Iowa, 451; State 
v. Somerville, 21 Me. 586; 3 Greenl. Ev., § 161; Whart. 
Crim. Law, 659. The property may be laid in a bailee 
even where he has parted with possession, ifhedid so 
by mistake. Reginav. Vincent, 9 Eng. Law & Eq. 
548. 

In People v. Stone, 16 Col. 369, it was held that a 
bailor may be guilty of stealing his own property, if his 
intent was to charge the bailee with the property. See 
also Palmer's case, 10 Wend. 165. We are satisfied that 
a pledgor may be guilty of stealing the thing pledged, 
and that there was evidence tending to show that 
Bruley committed such crime. 

It is contended however that even if this is so, Rose 
was in no condition to show such fact, because there is 
no averment of such fact in his answer. In an action 
for malicious prosecution the right on the part of the 
defendant to show the guilt of the plaintiffseems gen- 
erally to have been recognized as existing under the 
general issue. Whether it could be properly so held 
if the guilt consisted of facts not known to the prose- 
cutor at the time the prosecution was commenced, we 
are not called upon to determine. Bruley’s acts were 
for the most part known to Rose. Having held that 
there was evidence tending to show that his acts were 
such that the jury might have believed that he was 
guilty of larceny, we have to say that it appears to us 
that if the jury did believe it, they might have found 
that there was enough known to Rose to justify him 
in believing it. 

In our opinion the court erred in instructing the jury 
that Bruley was not guilty of larceny. 

Judgment reversed. 


———___>—_____- 


MORTGAGE INVALIDATING INSURANCE 
POLICY. 


VERMONT SUPREME COURT, OCTOBER, 1881. 


McGowan v. PEOPLE’S FirRE INSURANCE Co.* 


Under a policy of insurance requiring notice to be given to the 
company of a mortgaging of the property, etc., adelay in 
giving such notice for fifty days is unreasonable ; and 
avoids the policy. 

In such acase,if the mortgage covers only realty, but the 
policy both real and personal property, it is wholly void, 
unless the contract is divisible ; the different properties 
insured for separate sums; and the risk upon the property 
which is claimed to be valid unaffected by the cause that 
renders the policy void in part. 

Stated, when the rule, ‘‘ void in part void in toto,’’ applies to 
insurance contracts. 

| ge we in equity upon an insurance policy. The 

chancellor, pro forma, ordered and decreed that 
the orator was entitled to recover the sum of $752.25, 
interest and costs; and that adecree be entered ac- 
cording to the prayer of the bill, which was in part, that 
the said ‘‘insurance company may be compelled to ac- 
cept and approve of said mortgage upon said premises.” 

The facts are sufficiently stated in the opinion of the 

court. 

Roberts & Roberts, for defendant. 
Redington & Butler, and J. B. Phelps, for orator. 


Tart, J. The policy in question contained the fol- 





*To appear in 54 Vermont Reports. 
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lowing provision: ‘** Whenever any one hereafter in- 
sured shall alienate conditionally, by mortgage, his 
policy shall be void, unless he shall make a representa- 
tion thereof in writing to the secretary, stating the 
amount, and to whom mortgaged, and the cash value 
of lands and buildings separately, and when approved 
by a director, the secretary shall enter a minute 
thereof on the record of said policy and forward to the 
insured a certificate thereof.” 

The assured mortgaged the real estate covered by 
the policy on the 24th day of July, 1878; the property 
was destroyed by fire on the 18th day of the following 
mouth; notice of the mortgage was given to the secre- 
tary on the 12th day of September afterward—fifty 
days after its execution, and twenty-five days after 
the fire. The orator contends that he was entitled to 
a reasonable time to represent the mortgage to the 
company. He delayed for twenty-five days and until 
the destruction of the property. He could have com- 
municated with the secretary daily. There is much 
good sense in saying that upon the execution of the 
mortgage the policy was void, as though the contract 
had read “ until he shall make a representation,” ete., 
instead of “‘ unless he shall make,’ etc. But constru- 
ing the clause most favorably to the assured, and giv- 
ing it the construction contended for, we think the 
delay of twenty-five days, when he could have commu- 
nicated with the company daily, an unreasonable one. 
This disposes of this branch of the case, and renders it 
unnecessary to determine what the rights of the as- 
sured to have had the contract continued would have 
been in case he had applied for that purpose within a 
reasonable time. The case of Boynton v. Farmers’ Ins. 
Co., 43 Vt. 256, does not aid the orator. In that case, 
upon the alienation of the property, the policy was 
actually assigned, and by its terms the assignee had 
thirty days to apply to the company for a ratification of 
the assignment; only eight of which had elapsed; and 
the company by its demurrer, admitted that it had no 
cause for the refusal to ratify the assignment. That 
cise might be invoked as an authority inthis case, 
provided notice of the mortgage executed by the orator 
had been given by him within a reasonable time, and 
the defendant had without cause refused to approve it. 
The policy therefore by reason of the execution of the 
mortgage by the orator became void; but the orator 
claims that it was valid as to the personal property, 
situated in the dwelling-house, which was the first item 
iusured by the policy. 

This is a question of great practical importance, as a 
large proportion of insurance contracts embrace more 
than one item of property insured. The decisions are 
apparently conflicting; but we think are easily recon- 
ciled by referring to the plain principles which should 
govern them. The general rule, *‘ void in part void in 
toto,”? should apply to all cases where the contract is 
affected by some all-pervading vice, such as fraud, or 
some unlawful act, condemned by public policy or the 
common law; cases where the contract is entire and 
not divisible; and all those cases where the matter 
that renders the policy void in part, and the result of 
its being so rendered void, affects the risk of the in- 
surer upon the other items in the contract. Keeping 
these rules in mind, the leading cases upon this subject 
can all be reconciled. A recovery should be had in all 
those cases where the contract is divisible; the differ- 
ent properties insured for separate sums; and the risk 
upon the property, which is claimed to be valid, unaf- 
fected by the cause that renders the policy void in part. 
Such are the cases of Howard v. Cornick etal., 24 Ill. 
455; Hartford Fire Ins. Co. v. Walsh, 54 id. 164; Clark 
v. New. Eng. M. F. Ins. Co., 6 Cush. 342; Date v. Gore 
District M. F. Ins. Co., 14 Up. Can. C. P. 548; Phoenix 
Ins. Co. v. Lawrence et al., 4 Mete. (Ky.), 9; Lochner 
v. Howe M. Ins. Co., 17 Mo. 247, Koontz v. Hannibul 





S. & I. Co., 42 id. 126; 
Mar. N. S. (La.) 11. 

In French v. Chenango M. Fire Ins. Co., 7 Hill. 122, 
the policy covered a building and its contents, and was 
held void as to the former by omitting to state the ex- 
istence of a plough shop within ten rods of the prop- 
erty insured; but valid asto the contents. Upon what 
principle a policy could be held void in part and valid 
in part fora misdescription of adjacent buildings, af- 
fecting the various items of the risk in equal degree, 
we are unable to determine. The case was substan- 
tially overruled by Wilson vy. Herkimer Co. M. Ins. 
Co.,6 N. Y. 53. 

The cases following have held the contracts entire, 
indivisible, and no recovery could be had upon them, 
Hinman v. Hartford Fire Ins. Co., 36 Wis. 159; Asso- 
ciated F. Ins. Co. v. Assum, 5 Md. 165; Bowman vy. 
Franklin Ins. Co., 40 id. 620; Fire Association v. Wil- 
liamson, 26 Penn. St. 196; Goltsmanv. Penn. Ins. Co., 
56 id. 210; Bleakley v. Niagara D. M. Ins. Co., 16 
Grant’s Ch. Rep. U. C. 198. 

In the case at bar the whole property was insured 
for eight hundred and seventy-two dollars divided into 
specific items, but one premium was paid and one pre- 
mium note given. We think the authorities justify us 
in holding that the contract was an entire one; separate 
and distinct only so far as to limit the extent of the 
risk assumed by the company on each kind of prop- 
erty. The cost of the insarance was to be assessed 
upon the premium note, and the company had a lien 
upon the buildings insured, as security for the pay- 
ment of any assessments which might be made upon 
the note. The incumbrance upon the buildings affected 
the security the company held for the payment of as- 
sessments which might be laid upon the note; thus the 
risk upon the personal property was affected by the 
cause which rendered the policy void as to the real es- 
tate. Wethink for these two reasons that the whole 
policy was void. Friesmuth v. Agawam M. F. Ins. 
Co., 10 Cush. 587; Brown v. People’s M. Ins. Co., 11 id. 
280; Lovejoy v. Augusta M. F. Ins. Co., 45 Me. 472; 
Gould v. York Co. M. F. Ins. Co., 47 id. 403; Day v. 
Charter Oak F’. & M. Ins. Co., 51 id. 91; Barnes v. Union 
M. F. Ins. Co., id. 110. 

The views expressed render it unnecessary to pass 
upon the questions in the case as to proofs of loss, 
fraud and false swearing. ‘The pro forma decree of the 
court of chancery is reversed, and cause remanded 
with a mandate that the bill be dismissed. 

Veazey, J., did not sit, having heard the case on 
demurrer. 


Cucullu v. Orleans Ins. Co., 6 


———__>—_——_ 


RESCISSION OF SALE FOR FRAUD— TROVER 
— DEMAND AND TENDER— DAMAGES. 


RHODE ISLAND SUPREME COURT, 
JANUARY 7, 1882. 


WARNER V. VALLILY* 

A. sold to B. certain personalty on credit, upon the faith of 
B.’s representations, which proved false and fraudulent. 
B. soon after the sale mortgaged the personalty to a third 
party, and also made some payments to A. on account. 
Held, that A. could maintain trover and conversion against 
B. without first notifying B. that the contract of sale was 
rescinded, without demanding the personalty from B., and 
without tendering to B. the amount received in part pay- 
ment. Held, further that the amount received by A. as 
part of the consideration, was upon his bringing trover 
against B., retained as part of the indemnity due from B., 
and was to be deducted from the amount of damages re- 
coverable by A. from B. 

In trover the rule measuring damages is flexible. If the 
plaintiff has a qualified interést in the chattel converted he 





* To appear in 13 Rhode Island Reports. 
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will recover a sum sufficient to indemnify him, not the 
whole value of the chattel with interest from the time of 
conversion. 
ROVER for the conversion of a bar. 
states the case. 
Charles H. Page, for plaintiffs. 
George J. West, for defendant. 
Dourrer, C. J. This case comes up on exceptions 
from the court of Common Pleas. The action is trover 
for the conversion of a bar fora saloon. The plaintiffs 
submitted testimony to show that they had sold the 
barto the defendant on credit for thirty-four dollars, 
on the faith of certain representations made by him in 
regard to his property and business, which were false 
and fraudulent, and that the bar was soonafter the 
sale mortgaged by the defendant along with other 
property inthe saloon. It was also in evidence that 
the plaintiffs, after selling the bar,did work for the de- 
fendant tothe amount of ten dollars, and had been 
paid twenty dollars on account. The defendant con- 
tended that the action would not lie without proof 
that before bringing 1t the plaintiffs had rescinded the 
sale, demanded the bar back, and tendered the money 
received for it, and asked the court sotorule. The 
court however denied the requests and ruled the con- 
trary. The question is whether the court was in error 
We are of the opinion that no rescission was neces- 
sary before the action, the sale being voidable at the 
election of the plaintiffs, and the action itself being 
proof of their election to avoid it. We think too that 
no previous demand was necessary, the fraudulent pur- 
chase being in itself a tortious conversion. T'hurston v. 
Blanchard, 22 Pick. 18; Gaye v. Epperson, 2 Head, 669; 
Stevens v. Austin, 1 Metc. 557; Ferguson v. Carrington, 
9B. & C. 59. 
The other point demands a more elaborate consid- 
eration. 


The opinion 


There can be no doubt that the cases generally hold 
the rule to be that where the vendor undertakes to re- 
scind the sale for fraud, he must, before suing for 
either the goods sold or their value in money, returnor 
tender to the vendee whatever valuable consideration 
he has received for them, whetherit be goods, moneys 


or securities. Kimball v. Cunningham, 4 Mass. 502; 
Thayer v. Turner, 8 Mete. 550; Cook v. Gilman, 34 N. H. 
556; Norton v. Young, 3 Me. 30; Cushing v. Wyman, 
88 id. 589; Buchenau v. Horney, 12 ll. 336; Wheaton v. 
Baker, 14 Barb. 594; Fraschieris v. Henriques, 36 id. 
276; Stevens v. Hyde, 32 id.171; Fisher v. Conant, 3 E. 
D. Smith, 199; Weed v. Page, 7 Wis. 503. 

It is to be remarked however that the cases which so 
hold are mostly, if not wholly, cases where goods were 
given for goods, or where the action was replevin or in 
the nature of replevin to recover the goods sold in 
specie, and not simply trover for their value in money. 

It is easily seen why the rule ought to be applied in 
such cases, forif not applied the fraudulent vendee 
may lose what the vendor has received from him, and 
the vendor get justice without doing it. We fail to find 
any case in which the rule has been applied in an ac- 
tion of trover against the fraudulent vendee, where 
the vendor has received nothing but money. It seems 
to us so unnecessary and so injurious to apply the rule 
to such a case,that unless constrained we are unwilling 
to do it. 

The case is this: A. is induced by B.’s fraud to sell 
him goods for which he is partly paid in money. A. 
discoversthe fraud and elects to rescind the sale and 
sue B. for damagesin trover. The questionis: Must 
he before suing return the money? If he offers to re- 
turn, B. cannot accept without virtually confessing the 
fraud, and so virtually confessing that A. ought to 
have not only allthe money which he has received, 
but more, too, by way of indemnity. On the other 





hand, if B. refuses the money he virtually asserts the 
validity of the contract and so virtually asserts that A 
is entitled to the money under it. Or looking at the 
matter from the vendor's point of view, if B. receives 
the money, then A. on making out the fraud, which 
B.’s reception of the money will help him to establish 
will recover judgment for a sum greater than he has 
returned, but with this disadvantage, that he will only 
have a judgment, whereas he did have a part of the sum 
in hand, and but for therule might have kept it, and 
taken judgment simply for the residue. Or suppose if 
the supposition be admissible, that B. after taking back 
the money gets judgment in the action of trover, then 
A., the validity of the sale being established, will be 
entitled to the money again under the contract, but he 
will have to sue for it in assumpsit, unless B. volun- 
tarily repaysit. It is clear therefore that the rule is 
useless, and worse than useless in such a case, and 
ought not to be applied without necessity. 

There are only two reasons, so far as we discover, 
which are given for the rule, sometimes one and some- 
times the otber being assigned. One is the protection 
of the vendee. This is the reason given by Chief Jus- 
tice Shaw in Thayer v. Turner, 8 Metc. 550, 552. But 
however valid this reason is when the vendor has re- 
ceived goods for goods, or seeks to recover the goods 
sold in specie, it is not valid, as we have just seen, 
where he has received only money and seeks to re- 
cover simply pecuniary damages, inasmuch as_ the 
money received can go to reduce the damage to be re- 
covered. 

The other reason, more frequently given, is that the 
vendor cannot rescind the contract and retain the 
money, because he cannot rescind it in part and affirm 
it in part, but must rescind in toto, if at all. It is here 
assumed that the vendor,if he keeps the money, can 
only keep it in part fulfillment of the contract. But is 
it necessarily so? The position of the vendor is that he 
has been swindled out of his goods under the guise of 
a contract, the contract and the money paid on it being 
a part of the artifice or contrivance by which the fraud 
was consummated. He keeps the money not as part 
fulfillment of the contract, but as part indemnity for 
the fraud which has been perpetrated on him,intending 
to deduct it in his action. 

The question is, will the law permit him to do so? 
Will it allow him to keep as indemnity, what he re- 
ceived as consideration? We do not see why it will 
not, for ev hypothesi he was deceived into receiving it 
as consideration by the vendee and therefore came 
under no obligation to him to keep it as such, nor still 
less to return it before receiving or taking back what 
he gave furit. The vendee, considering his fraud, gets 
all, if not more than all he merits, when he is allowed 
a deduction pro tanto in the suit for damages. 

It may be asked ought not the vendor to make the 
tender in order to give the vendee an opportunity to 
return the goods? We do not see that he ought. It is 
the innocent, not the tortious possessor who is enti- 
tled to such an opportunity. The vendee cannot, by 
returning the goods, undo the tort which he committed 
in obtaining them. The payment matters nothing, 
since the vendee pays the money for the purpose of 
fraudulently getting the goods, and not for the privi- 
lege of restoring them if the fraud comes to light. The 
most he can ask is protection, not privilege, and he is 
amply protected by having the payment go in mitiga- 
tion of damages. Here moreover the vendee has been 
guilty of a double conversion; having according to the 
uncontradicted testimony mortgaged the bar after 
obtaining it. The mortgage, if given for afresh con- 
sideration, without notice of the fraud, is good even 
against the vendor, and of course the vendor cannot 
know whether it was so given or not. He could not 
receive it back without running the risk of a lawsuit 
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with the mortgagee. What claim can the vendee have 
to ap opportunity to return the bar in these circum- 
stances? See Masson v. Bovet, 1 Denio, 69. It seems 
to us that if he ever could have had such aclaim he has 
forfeited it. 

The views which we have here taken are not entirely 
unsupported by authority. In Stevens v. Austin, 1 
Metc. 557, the fraudulent vendee paid part of the price 
down. He afterward transferred the goods to the de- 
fendant, who purchased, knowing the fraud. The 
plaintiff sued in trover without any previous tender. 
The court held that the action would lie, the tender 
being purely a matter between the plaintiff and the 
original vendee. The court could not have so held 
without virtually holding that the tender was not nec- 
essary to rescission, for clearly the action could not 
have been maintained so long as the sale remained un- 
rescinded. In Clough v. London and N. W. R. Co., L. 
R., 7 Exch. 26, 37, the same point,raised in favor of the 
plaintiff, was decided in the same way. 

There are numerous cases which hold that where the 
fraudulent vendee has given his note, or even according 
to some cases the note of another person, especially if 
such other person be insolvent, it is not necessary for 
the vendor to return or offer to return such note before 
suit, but itis enough for him to bring it into court to 
be impounded at the trial. Thurston v. Blanchard, 22 
Pick. 18; Frost v. Lowry, 15 Ohio, 200; Duval v. Mowry, 
6 R. 1. 479; Nellis v. Bradley, 1 Sandf. 560; Coghill v. 
Boring, 15 Cal. 213; Nichols v. Michael, 23 N. Y. 264; 
Ladd vy. Moore, 3 Sandf. 539; Fruschieris v. Henriques, 
36 Barb. 276. In the last named casethe paper had ac- 
tually been negotiated, and was not in the plaintiff's 
possession when he commenced suit, and yet the court 
held that its production at the trial was sufficient,being 
all that was necessary to shield the vendee from injus- 
tice, In Ludd y. Moore the court goes still further. 
There the vendee had paid $200 in cash and given his 
note for the residue ofthe price. At the maturity of 
the note the vendor inquired for the vendee at his 
residence, but was unable to learn any thing of him. 
The court held that trover would lie without any pre- 
vious tender of the money and note, the note being 
produced at the trial, and the $200 being allowed in 
mitigation of damages. In Wheaton v. Baker, 14 Barb. 
594, the court, referring to Ladd vy. Moore, recognize 
the distinction between replevin and trover which we 
have herein before insisted on, and remarking that in 
that action damages only were to be recovered, say 
“there was no difficulty in adjusting the amount and 
abating the sum which the plaintiff had received in 
money.”” In Duval v. Mowry, 6 R. I. 479, the case of 
Ladd y. Moore is cited, with full approval, in a strong 
opinion delivered by Chief Justice Ames. We think 
there can be no doubt from the language used in that 
opinion that if the case had involved the point here 
raised, the court would have decided it in favor of the 
plaintiff. 

There is nothing in the rule of damages to prevent 
such a decision. Ordinarily it is true the measure of 
damages is the value of the goods converted with in- 
terest from the time of conversion. But the rule is 
not inflexible. It is every day practice, when the 
plaintiff has only a qualified interest, to qualify the 
damages accordingly, as for instance where a mort- 
gagee under a chattel mortgage sues the mortgagor for 
converting the chattel, he recovers only to the extent 
of the debt secured with interest. In Chinery v. Viall, 
5 H. & N. 287, A. bought some sheep of B. and left them 
in B.’s custody. B., before the time of payment ar- 
rived, and without calling on A. for payment,sent them 
away and re-sold them. The court held the re-sale to 
be aconversion for which A. could maintain trover 
against B., without first tendering him the price, and 
thatthe measure of the damages was not the value of 





the sheep, but the loss sustained by A. in not getting 
the sheep at the contract price. The case is instructive, 
not only in regard to the flexibility of the rule of dam. 
ages in trover, but also in its bearing on other aspects 
of the case at bar. 

The exceptions are overruled and the judgment of 
the court below affirmed with costs. 

Exceptions overruled, 


UNITED STATES SUPREME COURT AB- 
STRACT. 
May 8, 1882. 

APPEAL — AFTER ACCEPTANCE OF BONDS AND DOCK- 
ETING HERE LOWER COURT HAS NO JURISDICTION.— 
The decree in this case was rendered on the 26th of 
October, 1881. The record also shows that the court 
on the same day entered an order allowing an appeal 
aud fixed the amount of the bond. On the 29th and 
31st of October bonds for the appeal and supersedeas 
were executed by all the several appellants, and ap- 
proved by the chief justice of the court. On the last 
day named the case was docketed in this court, anda 
transcript of the record filed. Afterward, on the 14th 
of November, but during the term at which the order 
allowing the appeal was entered, the appellees moved 
the court below to require additional security from the 
appellants. On the hearing of this motion the court 
entered an order purporting to set aside and vacate the 
the former allowance of an appeal, but at the same 
time made a new allowance to take effect on that day. 
Heid, that after the acceptance of the bonds for the 
appeal and the docketing of the cause in this court, 
the jurisdiction of the court below was gone. From 
that time the suit was cognizable only in this court. 
In Goddard v. Ordway, 101 U. S. 745, there was noth- 
ing more than the former order of allowance entered, 
as in this case, with the final decree. Such an order, 
while in that condition, it was held, was subject to the 
control which every court retains over its ordinary 
judgments during the term. In Draper v. Davis, 102 
U.S. 371, however, it was decided that after a bond 
had been accepted by one of the justices of the court, 
in accordance with such an order of allowance, the 
jurisdiction was transferred to this court. Here there 
was not only the acceptance of a bond, but an actual 
entry of the case here. In this way clearly the court 
below was deprived of power to make its order of No- 
vember 14. Motion to dismiss appeal from Dist. Col. 
Sup. Ct. denied, and supersedeas declared in force. 
Keyser v. Farr. Opinion by Waite, C. J. 

MANDAMUS— WILL NOT LIE TO COMPEL CIRCUIT 
CoURT TO REMAND CAUSE REMOVED TO IT.—A writ 
of mandamus will not lie to compel a Circuit Court to 
remand a cause to a State court which has been re- 
moved under the act of 1875, after its refusal to re- 
mand. Before the act of 1875it was held, in Insurance 
Company v. Comstock, 16 Wall. 270, followed in Rail- 
road Co. v. Wiswall, 23 id. 508, that if a Circuit Court 
refused to take jurisdiction of a suit which had been 
properly removed, the remedy was by mandamus from 
this court ‘* to compel the Circuit Court to proceed to 
a final judgment or decree,’ and not by writ of error 
or appeal. This was on the authority of Ex parte 
Bradstreet, 7 Pet. 647, in which Chief Justice Marshall 
delivered the opinion. No case can be found however 
in which a mandamus has been used to compel a court 
to remand a cause after it has once refused a motion 
to that effect. The distinction is obvious. An order 
remanding a cause is not a final judgment or decree, 
from which ordinarily an appeal or writ of error can 
be taken; and Chief Justice Marshall, in Ex parte 
Bradstreet, gave as the reason for allowing the man- 
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damus, ** that every party has a right to the judgment 
of this court in asuit brought by him in one of the 
inferior courts of the United States, provided the 
value of the matter in dispute exceeds the sum or 
value of two thousand dollars,’’ now of course, five 
thousand. If the cause is retained, it may go to final 
judgment or decree, and the reason assigned for the 
mandamus in case of dismissal does not exist. If im- 
properly retained and the objection presented on the 
record, the question may be brought here for review 
after final judgment, if the amount involved is suffi- 
cient to give us jurisdiction. So held at this term in 
Baltimore and Ohio R. R. Co. v. Koonts. It is of no 
importance that the value of the matter in dispute 
may be less than five thousand dollars. Jurisdiction 
has been given to the Circuit Court to determine 
whether the cause is one that ought to be remanded. 
The act of 1875 has given an appeal or writ of error to 
this court for the review of orders to remand without 
regard to the amount involved. Babbitt v. Clark, 103 
U. S, 606. The same remedy has not been given if the 
cause isretained. It rests with Congress to determine 
whether a cause shall be reviewed or not. If no power 
of review is given the judgment of the court having 
jurisdiction to decide is final. Ex parte Detroit Ferry 
Company decided at this term. It is an elementary 
principle that a mandamus cannot be used to perform 
the office of an appeal or a writ of error. Ex parte 
Loring, 94 U. 8S. 419. Petition for mandamus denied. 
Ex parte Hoard. Opinion by Waite, C. J. 


PRACTICE — STATUTE OF LIMITATION CANNOT BE 
FIRST PLEADED ON APPEAL.—It is too late for a de- 
fendant who does not take, prior to a judgment 
against him, the point that the action is barred by a 
statute of limitation to raise the point for the first 
time in an appellate court. This principle is always 
applied to questions which are not questions of juris- 
diction. Storm v. United States, 94 U. S. 76. And it 
is too late even though the petition of the plaintiff 
shows that the statute has run and the Code in force 
under which the action is brought provides that the 
defendant may demur to the petition when it appears 
upon its face, either that the court has no jurisdiction, 
or that the petition does not state facts sufficient to 
constitute a cause of action, and also provides that the 
objection to the jurisdiction of the court, and the ob- 
jection that the petition does not state the facts suffi- 
cient to constitute a cause of action, shall not be 
deemed to be waived by not taking them by either 
demurrer or answer. See Bromfield v. Price, 1 Wyom. 
172; Sturges v. Burton, 8 Ohio St. 215; McKinney v. 
McKinney, id. 423; Lane v. Lane, 5 Kansas, 154; Peters 
v. Dunnels, 5 Nebraska, 460; Coffin v. Reynolds, 37 
N. Y. 640. Case in error from Wyoming Supreme 
Court, remanded. Upton v. McLaughlin. Opinion 


by Blatchford, J. 
——___~+—____—- 


NORTH CAROLINA SUPREME COURT AB- 
STRACT. 


FEBRUARY TERM, 1882.* 

EVIDENCE — DECLARATIONS OF AGENT NOT PROOF 
OF AGENCY — DEED OF FUTURE INTEREST AS HEIR.— 
(1) An agent’s declarations accompanying an act are 
not admissible to prove his authority unless the agency 
be first shown aliunde. Williams v. Williams, 6 Ired. 
281; Grandy v. Ferebee, 68 N. C. 356; Francis v. Ed- 
wards, 77 id. 271; Roberts v. Roberts, 82 id. 29. (2) A 
deed conveying the estate which the grantor has or 
may hereafter have as heir to the ancestor, does not 
operate to include an interest subsequently acquired 
in the share of a deceased brother; it embraces no 





* Appearing in 86 North Carolina Reports. 





more than the grantor owned at the date of the deed. 
Gilbert v. James. Opinion by Smith, C. J. . 


MORTGAGE — DEED TO MORTGAGEE OF EQUITY OF 
REDEMPTION — BURDEN OF PROOF.—Where a mort- 
gagor conveys his equity of redemption to the mort- 
gagee (the deed for the land containing a power to 
foreclose by sale) and the former brings an action for 
possession, and an account of the rents, and cancella- 
tion of the deed, the burden of proof is upon the 
mortgagee to show by evidence, other than the deed 
itself, that the transaction was fair and that he paid 
for the property what it was worth, in order to rebut 
the presumption of law that the conveyance is fraudu- 
lent —a mortgagee being included in the class of 
trustees to whose dealings with their cesiuis que trus 
the presumption is applied. The reason why a mort- 
gagee is not allowed at the making of the deed to con- 
tract for a beneficial interest out of the mortgaged 
premises is, says Kent, ‘‘ because the mortgagee from 
his situation wields a very influential motive and has 
great advantage over the mortgagor in such a transac- 
tion.”” 4 Kent Com. 143. In deciding upon transac- 
tions between the parties to a mortgage, courts of 
equity, remarks another author, will ‘ jealously ex- 
amine’’ whether the mortgagee has taken advantage 
of the necessities of the mortgagor; when the loan has 
been coupled with or followed by any other transac- 
tion beneficial to the lender, the inequality in the sit- 
uation of the parties will be evidence that the dealing 
was produced by the influence derived from the mort- 
gage, and on that ground it will be set aside as fraudu- 
lent. 2 Hov. Frauds, 130. ‘*To give validity to such 
asale by the mortgagor,” in the language of Swayne, 
J., speaking for the court in Villa v. Podriquez, 12 
Wall. 323, ‘Sit must be shown that the conduct of the 
mortgagee was in all things fair and frank, and that he 
paid forthe property what it was worth.” Although 
the equity of redemption may be released, yet it is 
“subject to the qualification,’’ says another author, 
“that the court looks upon such transactions with 
jealousy, and will set aside a purchase where from the 
influence of his position the mortgagee has bought at 
a less price than others would have given.”’ 2 Jones 
on Mort., § 711. The language of Lord Redesdale 
to the same effect is quoted with approval by Sir 
John Stewart in Ford v. Olden, L. R., 3 Eq. 461. See 
also Chapman vy. Mull, 7 lred. Eq. 292; Allen v. Bryan, 
id. 276; Baxter v. Costin, Busb. Eq. 262; Whitehead 
v. Hellen, 76 N. C. 99; Taylor v. Heggie, 83 id. 244. 
McLeod v. Bullard. Opinion by Smith, C. J. 


PROBATE LAW — LIFE INSURANCE POLICY — FRAUD- 
ULENT TRANSFER — ESTOPPEL.—A life insurance pol- 
icy issued to one for the benefit of himself, executors, 
etc., becomes upon his death a part of his estate, like 
any other chose in action; but otherwise, where the 
same is taken in the name and for the benefit of the 
wife or children. A voluntary transfer of a chose in 
action by an insolvent donor to his children, without 
valuable consideration, is fraudulent and void, and the 
same may be reached in equity by creditors and sub- 
jected to the payment of their debts. An adminis- 
trator is estopped by the act of his intestate, who in his 
life-time assigns personal property even though fraudu- 
lently, to deny the title of the assignee, and cannot 
maintain an action regarding the same. But an ac- 
tion will lie at the instance of the creditors of the es- 
tate against the holders of the property — the intestate’s 
act being void as to them. See Taylor v. Jones, 2 
Atty’ns; Horn v. Horn, Ambler, 79; Bayard v. Hoff- 
man, 4 Johns. Ch. 450; 2 Kirk Com. 574; Gentry v. 
Harper, 2 Jones Eq. 177; Pool v. Glover, 2 Ired. 129; 
Doak v. Bank, 6 id. 309; McGill v. Harman, 2 Jones 
Eq. 179; Sutton v. Askew, 66 N. C. 172; Coltraine v. 
Causey, 3 Ired. 246; McMorine v. Storey, 4 Dev. & 
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Bat. 189; Sturdevant v. Davis, 9 Ired. 365; Norfleet v. 
Riddick, 3 Dev. 221; Winchester v. Gaddy, 72 N.C. 
115; Henry v. Willard, 73 id. 35. Burton v. Farinholt. 
Opinion by Ruffin, J. 


—_—_¢______. 


IOWA SUPREME COURT ABSTRACT. 

MUNICIPAL CORPORATION — NEGLIGENCE — BRIDGE 
ON DEFECTIVE PLAN — DAMAGES — PHYSICAL SUFFER- 
mnG.— (1) In an action against a county for injury 
caused by a defective bridge the trial court charged: 
“In the erection of county bridges it is the duty of 
the county to exercise ordinary and reasonable skill 
and care in adopting a plan, as well as in the construc- 
tion of the bridge; and if you find that the defendant 
employed a competent and skillful engineer to prepare 
and draft the plan of the bridge in question, and that 
he did so, and recommended it as sufficient for that 
purpose, and the county authorities in good faith, be- 
lieving it to be sufficiently strong and safe for the pur- 
pose designed, adopted it, then this would be the 
exercise of careand skill with reference to the plan, 
even though the engineer erred in his judgment with 
reference thereto.”” Held, correct. In Van Pelt v. 
City of Davenport, 42 Iowa, 308, which was an action 
to recover damages resulting from an alleged insuffi- 
cient sewer, it was held that it was the duty of the city 
to exercise reasonable care, judgment and skill to 
make the culvert of sufficient capacity to carry away 
the accumulated water without injury to property in 
the vicinity. The principle decided in that case is 
applicable to this: See Perry v. City of Worcester, 6 
#ray, 544; Rochester White Lead Co. y. City of 
Rochester, 3 Coms. 475. (2) The court charged the 
jury that in determining the question of damages they 
should take into consideration the mental and physical 
suffering and pain caused by the injury. Jleld, correct. 
Muldowney v. Illinois Cent. R. Co., 36 Towa, 462; 
McKinley v. Chicago & N. W.R. Co., 44id. 314. Fer- 
guson v. Davis County. Opinion by Day, J. 
[Decided Dec. 20, 1881.] 


SALE— OF PERSONAL PROPERTY — CONDITIONAL 
SALE— TITLE.— It has been held repeatedly that where 
a sale and delivery of personal property are made,with 
an agreement upon the part of the purchaser that he 
will give a promissory note or security for the pur- 
chase-money, or do some other act as a part of the 
transaction which includes the sale, such sale is condi- 
tional, and the title does not pass until the thing to be 
done by the purchaser is done by him, or is waived by 
the vendor. Whitney v. Eaton, 15 Gray, 225; Stone v, 
Perry, 60 Me. 48; Paul v. Reed, 52 N. H. 136; Russell 
v. Minor, 22 Wend. 659. F. sold furniture to H. and 
delivered it to him upon an agreement that H. would 
execute back a mortgage. Nine months thereafter 
the mortgage agreed to was executed by H. to F. 
In the meantime the furniture was used by H, 
in premises leased by him from plaintiffs. Held, that 
the claim of F. upon the furniture was superior to any 
lien of plaintiffs thereon for rent. Thorpe v. Fowler. 
Opinion by Rothrock, J. 

(Decided Dec. 20, 1881.] 


STATUTORY CONSTRUCTION — DIRECTORY PROVI- 
stens.— An Iowa statute relating to the sale of liquors 
required that a person having a permit for such sale 
shall make, on the last Saturday of every month, a 
return in writing to the auditor of the county, showing 
the kind and quantity of the liquors purchased by him 
since the date of his last report, the price paid, etc. 
The statute also provided, that ‘** Any person having 
sucb permit who shall sell intoxicating liquors at a 
greater profit than is herein allowed, or who shall fail 





to make monthly return to the auditor as herein re- 
quired, or shall make a false return, shall forfeit and 
pay to the school fund of the county the sum of $100 
for each and every violation, etc. Held, that the pro- 
vision as to the time of the monthly return was direct- 
ory and not mandatory, and a return made after the 
time and before the commencement of his action for 
the penalty would bar such action. Those directions 
which are not of the essence of the thing to be done, 
but which are given with a view merely to the proper 
or duly and prompt conduct of the business, and by a 
failure to obey which the rights of those interested will 
not be prejudiced, are not commonly to be regarded as 
mandatory; and if the act is performed, but not in 
the time or in the precise mode indicated,it may still be 
sufficient if that which is done accomplishes the sub- 
stantial purpose of the statute. But this rule presup- 
poses that no negative words are employed in the stat- 
ute which expressly or by necessary implication forbid 
the doing of the act at any other time or in any other 
manner thau as directed.” Cooley Const. Limit. 77. 
In Henford v. City of Omaha, Grant, J., after a full 
review of the authorities upon the subject, lays down 
the rule of construction substantially as above indica- 
ted. Ina note to Potter’s Dwarris on Statutes, p. 223, 
it is said: **‘ Whena statute directs a person to do a 
thing in acertain time, without any negative words 
restraining him from doing it afterward, the naming 
of the time will be considered as directory to him, and 
not as a limitation of his authority.”’ This proposition 
is sustained by the following authorities: People v. 
Board of Sup’rs, 33 Cal. 487; Pond v. Negus, 3 Mass. 
230; Ex parte Heath, 3 Hill, 42; People v. Cook, 14 
Barb. 290; People v. Allen, 6 Wend. 486. See also, 
Dawson vy. People, 25 N. Y. 399; Toney v. Inhabitants 
of Millbury, 2 Pick. 64. In Henford vy. City of Omaha, 
4 Neb. 356 (350) it is said: ‘*‘ When the particular pro- 
vision of the statute relates to some immaterial matter 
where compliance is a matter of convenience rather 
than substance, or where the directions of the statute 
are given with a view to the proper, orderly and 
prompt conduct of business merely, the provision may 
generally be regarded as directory.’’ Abbott v. Sartori. 
Opinion by Day, J. 

[Decided March 22, 1882.] 
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MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
MARCH 1882. 

BREACH OF PROMISE OF MARRIAGE — ACTION DOES 
NOT SURVIVE.— An action for a breach of promise of 
marriage does not survive against the executor. The 
contract is a purely personal contract, which an execu- 
tor cannot perform and which necessarily dies with the 
person. The precise question has been decided in 
this Commonwealth in Stebbins v. Palmer, 1 Pick. 71. 
That case, which was decided in 1822, was the first case 
of the kind within this Commonwealth, and the only 
case which had occurred in England of a like nature 
was that of Chamberlain v. Williamson, 2 M. & S. 415. 
Chase v. Fitz. Opinion by Lord, J. 


FALSE REPRESENTATIONS — WHEN KNOWLEDGE OF 
FALSITY IMMATERIAL.—In an action to recover the 
price of a ‘*‘ History of Essex County,’ for which de- 
fendant subscribed, he set up that he was induced to 
subscribe by certain representations of plaintiffs’ agent 
who procured his subscription, which were false. Held, 
that to establish the defense it was not necessary to 
show that the agent knew the representations to be 
false, or that plaintiffs knew of or authorized them. 
That the defendant was induced to sign the contract 
by the false representations of the plaintiffs’ agent, 
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made while acting within the scope of his agency ; and 
that those representations, while not known to the 
agent to be false, were made by him as true of hisown 
knowledge, was sufficient to establish the defense relied 
on. It was not necessary that the agent should have 
known that the statements were false, if they were of 
matters of fact and madeas of positive knowledge. 
Hazard v. Irwin, 18 Pick. 95; Milliken v. Thorndike, 
103 Mass. 382; Litchfield v. Hutchinson, 117 Mass. 195. 
If the agent, acting within the scope of his authority, 
represented that he knew facts to be true which were 
not true, but which he did not know to be false, it is 
immaterial whether or not the plaintiffs knew that he 
was to make the representations, or expressly author- 
ized them. Such representations are fraudulent in the 
agent, and the principal is bound by them. Locke v. 
Stearns, 1 Metc. 562; Kibbe v. Hamilton, 11 Gray, 163. 
Jewett v. Carter. Opinion by W. Allen, J. 


FIRE INSURANCE — PROXIMATE CAUSE OF LOSS.—By 
a policy in the defendant company plaintiffs’ goods 
were insured ‘‘ against all such immediate loss or dam- 
age as may occur by fire to the property.’’ A steam- 
boat, having on board the goods, was injured by a col- 
lision with another vessel. <A fire immediately broke 
out. The vessel was provided with pumps and appa- 
ratus for putting out the fire and for pumping out the 
hold, and these were at once put in operation and had 
extinguished the fire,when it broke out in another place 
and prevented their further use. There would have 
been no loss of the goods except for the fire, which 
rendered it impossible to run the engine, extinguish 
the fire, or pump out the water flowing in through the 
breach caused by the collision; that for the same rea- 
son it was impossible to take any measures to stop the 
leak, or to conduct or guide the vessel to shoal water, 
which was nearat hand; orto enable other vessels in 
immediate, neighborhood to render assistance, either 
by keeping the vessel afloat or removing her cargo. 
The crew were obliged to abandon her. Sheremained 
floating and burning in substantially the same place 
for half an hour after the collision, and sank in four or 
five fathoms of water, carrying down the plaintiffs’ 
goods, which were not burned. Held, that defendant 
was liable on the policy for the loss of the goods. In 
order to entitle a party to recover on a policy insuring 
his goods against loss by fire, it is not necessary that 
the goods themselves should beinjured or consumed 
by the fire. The insurer is liable for all losses which 
result from the fire and can be fairly attributed to it. 
If the property is injured by water used to put out the 
fire, it is within the protection of the policy. Lewis v. 
Springfield Ins. Co.,10 Gray, 159; City Ins. Co. v. Cor- 
lies, 21 Wend. 367; Case v. Hartford Ins. Co., 
13 Ill. 676; Wetherell v. Maine Ins. Co., 49 Me. 
200; White v. Republic Ins. Co., 57 id. 91. Soif it is 
submerged in water by the sinking of a ship, and this 
is caused by the fire, itis equally covered although not 
burned. Undoubtedly the injury occasioned by the 
collision would have caused the vessel to sink and 
thereby have injured the plaintiffs’ property; and if 
that had been the only cause operating, the plaintiffs 
cannot recover, for the insurance is not against colli- 
sion, but only against fire. But if means and appli- 
ances were at hand by which that result could have 
been avoided, and the intervention of a new agency, 
namely that of fire, prevented their use, then the fire 
was the proximate and immediate cause of the loss. 
It added a new element of destruction, which rendered 
it impossible to control or prevent the consequences 
which would naturally follow from the collision. Me- 
tallic Co. v. Fitchburg R. Co., 109 Mass. 277; Atkinson 
v. Waterwork Co., L. R., 5 Ex. 404. So far as the 
question what constitutes proximate cause is con- 
cerned, the same considerations apply equally in actions 





of contract as in actions of tort. Ironsides v. Univer- 
sal Ins. Co., 14 C. B. (N. 8.) 259; Marsden v. Assurance 
Co., L. R., 1 C. P. 232; Ins. Co. v. Transportation Co., 
12 Wall. 194; St. John v. American Ins. Co., 1 Kernan, 
516; Peters v. Warren Ins. Co., 14 Pet. 99. The ques- 
tion was for the jury what was the proximate cause of 
the loss sustained by the plaintiffs, and whether it was 
the result of the fire. Milwaukee R. Co. v. Kellogg, 
94 U. S. 469. New York & Boston Despatch Express Co. 
v. Traders & Mechanics Insurance Co. Opinion by 
Endicott, J. 
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NEW JERSEY COURT OF CHANCERY. 
FEBRUARY TERM, 1882.* 

EQUITABLE ACTION— DECEASED SURETY.— Where 
the remedy at law against the executors and devisees 
of a deceased surety on a bond is adequate, equity will 
of course not interfere; and even if there were no 
remedy at law, equity would not, in the absence of 
fraud, accident or mistake, give one against the repre- 
sentatives of the deceased surety. See United States v. 
Price, 9 How. 83; Risley v. Brown, 67 N. Y. 160; Pick- 
ersgill v. Lahens, 15 Wall. 140. Dixon vy. Vandenberg. 
Opinion by Runyon, Chancellor. 


EXECUTORS— CLAIM AGAINST ESTATE.— A claim for 
services rendered by a detective employed by the 
counsel of the principal legatee, such services being 
valuable in establishing the will, may be allowed and 
paid out of the estate. Matter of Lewis. Opinion by 
Runyon, Ordinary. (Prerogative Court.) 


HUuUSBAND AND WIFE— LANDS BOUGHT BY HUSBAND 
FOR WIFE.— Where lands are bought and paid for by a 
husband, but the title thereto put in the name of his 
wife, the ordinary presumption of a settlement, which 
in this case was fully corroborated by his actions and 
declarations at the time of the purchase and transfer, 
cannot be rebutted by his subsequent declarations, nor 
by his present declarations of his intention then. Nor 
will equity aid him on account of the subsequent adul- 
tery of the wife, and his consequent divorce from her 
therefor. Nor will any possibility of curtesy in the 
property entitle him torelief. See Devoy v. Devoy, 3 
Sm. & Giff. 403; Stone v. Stone, 3 Jur. N. S. 708; Os- 
born vy. Osborn, 3 Stew. Eq. 385; Sidmouth vy. Sid- 
mouth, 2 Beav. 447; Dixon v. Dixon, 8 C. EF. Gr. 316; 
8. C., Vid. 133; Sidney vy. Sidney, 3P. Wms. 269; Jee 
y. Thurlow, 2 L. & C. 547; Field v. Serres, 4 B. & P 
121; Baynon v. Batley, 8 Bing. 256; Forrest v. Forrest, 
9 Abb. Pr. 289; Seagrave v. Seagrave, 13 Ves. 439. Lis- 
ter vy. Lister. Opinion by Runyon, Chancellor. 


oo 


CRIMINAL LAW. 





EVIDENCE — ADMISSION OF ONE JOINT DEFENDANT 
NOT EVIDENCE AGAINST OTHER.—Where two are 
jointly indicted, and one on the trial of the two admits 
his own guilt, the admission has no force as evidence 
against his co-defendant. Two men were jointly in- 
dicted and tried for a burglary. The theory of the 
prosecution was that one of them broke and entered 
the building while the other was present aiding and 
abetting. The one supposed to have broken and en- 
tered admitted his guilt on the trial. Held, that it 
was still necessary to give evidence as to the other 
which should cover the whole case. Mich. Sup. Ct., 
January 11, 1882. People of Michigan v. Stevens. Opin- 
ion by Cooley, J. 

HvusBAND AND WIFE— EVIDENCE OF MARRIAGE — 
OFFENSE BY WIFE IN HUSBAND’S PRESENCE.—(1) To 
prove that A., under indictment, was married to B. 








* Appearing in 8 Stewart's (35 N. J. Eq.) Reports. 
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evidence was admitted that B., when on the witness 
stand in a lowercourt, testified in the presence of A. 
that she, B., was A.’s wife. Held, that the evidence 
was wrongfully admitted. (2) That a wife who, in her 
husband’s presence, commits a minor offense, acts 
under his coercion is a presumption of law, both in 
favor of the wife andagainst the husband. Hence 
when evidence showed thata wife in her husband’s 
presence illegally sold liquors, held, that he was pre- 
sumptively guilty of the illegalsale. See Hensley v. 
State, 52 Ala. 10; Commonwealth v. Barry, 115 Mass. 
146. Rhode Island Sup. Ct., Jan. 28, 1882. State of 
Rhode Island v. Boyle. Opinion by Durfee, C. J. (To 
appear in 13 R. I. Rep.) 


WAIVER — BY PLEADING.— A plea of “ not guilty” 
to a criminal complaint waives any objection to the 
complaint, either for misnomer or for neglect to add to 
the defendant's name the place where he is resident or 
commorant. After a defendant had pleaded ‘‘ not 
guilty’ to a complaint against him as John Doe, the 
court allowed the complaint to be amended by insert- 
ing his name. Held, that the amendment, though su- 
perfluous, was no ground for exception. 1 Bish. Cr. 
Pro., § 791; State v. McGregor, 41 N. H. 407; 2 Hale P. 
C. 176; Johnson’s Case, Cro. Jac. 610. Rhode Island 
Sup. Ct., Jan. 28, 1882. State of Rhode Island v. Drury. 
Opinion per Corbin. (To appear in 15 R. I.) 

TRIAL—COURT CANNOT DIRECT VERDICT OF 
GUILTY.— In acriminal case the court cannot direct a 
verdict of guilty even where the facts are admitted 
beyond dispute, and the question of guilt or innocence 
depends wholly upon a question of law which the court 
must determine. United States v. Battiste, 2 Sumn. 
243; Commonwealth v. Porter, 10 Mete. 262; Common- 
wealth v. Van Tuyl, 1 Mete. (Ky.) 1; United States v. 
Stockwell, 4 Cranch C. C. 671; Stettinius v. United 
States, 5 id. 573; Montee v. Commonwealth, 3J. J. 
Marsh. 132; Sims v. State, 43 Ala. 33; United States v. 
Hodges, 2 Wheeler, Cr. 477; United States v. Wilson, 
Baldw. 78; United States v. Fenwick, 5 Cranch C. C. 
562; United States v. Greathouse, 2 Abb. (U. S.) 364; 4 
Bl. Comm. 361; Tucker v. State, 57 Ga. 503; Huffman 
v. State, 29 Ala. 40; Perkins v. State, 50 id. 154. U.S. 
Cire. Ct., Kansas, March, 1882. United States v. Taylor. 
Opinion by McCrary, C. J. (11 Fed. Rep. 470.) 


RECEIVING STOLEN PROPERTY— WHAT MUST BE 
SHOWN.— It is absolutely essential to a conviction for 
having received stolen money for gain, knowing it to 
have been stolen, that the prosecution should prove, 
beyond a reasonable doubt, that a larceny of the money 
had been committed. This fact, being the corpus de- 
licti, cannot be established alone by the confession of 
the accused. 1 Whart. Cr. Law, § 745; 1 Greenl. Ev. 
217. May v. People, 92I11. 343. Illinois Sup. Ct., Jan. 
18, 1882. Williamsv. People of Illinois. Opinion by 
Mulkey, J. 


TRIAL — ALLUSION TO FACT OF DEFENDANT'S FAIL- 
URE TO TESTIFY.— Any allusion to or comments by the 
prosecution in a criminal case on the fact the defend- 
ant has not testified as a witness in his own behalf, es- 
pecially when allowed by the court over the defend- 
ant’s objection, is sucha violation of the letter and 
spirit of the statute and such an error, as to require a 
reversal of a judgment of conviction, when the proofs 
of guilt are not so clear and conclusive that the court 
can affirmatively say the accused could not have been 
harmed from that cause. Illinois Sup. Ct., March 28, 
1882. Austin v. People of Illinois. Opinion by Dickey, 
J. (102 Ill. 261.) 


CONSTITUTIONAL LAW — FORBIDDING LOTTERY AN- 
NOUNCEMENTS NOT ABRIDGING FREEDOM OF PRESS.— 
The Constitution of New York declares that every 





citizen may freely speak, write and publish his senti- 
ments on all subjects, being responsible for the abuse 
of that right, and no law shall be passed to restrain or 
abridge the liberty of speech or of the press. A statute 
of the State provides thus: No person shall, by print- 
ing, writing, or in any other way, publish an account 
of any illegal lottery, game or device, stating when and 
where the same is to be drawn, or the prizes therein, 
or any of them, or the prices of a ticket or share 
therein, or where any ticket may be obtained therein, 
or in any other way aiding and assisting in the same, 
Whoever offends against this provision shall be deemed 
guilty of a misdemeanor, and on conviction be subject 
to fine and imprisonment. Held, that the statute is 
not in violation of the constitutional declaration. An 
act of the Legislature to prevent the press from dis- 
cussing the legality or propriety for lotteries or from 
exposing their existence as violations of law, and call- 
ing the attention of the public authorities to them or 
criticising the acts or neglect of public officials in re- 
spect to enfc :ing the laws against them, would be a 
violation of the constitutional rights and liberties of 
the press. But it isa very different thing to prohibit 
the publication of accounts or notices or adver- 
tisements which are designed to aid and assist in 
the promotion of lotteries by informing persons de- 
sirous of engaging in such enterprises where such lot- 
teries are to be drawn, what are the prizes therein, 
what are the prices of tickets or shares and where 
tickets may be obtained, or otherwise aiding and as- 
sisting the unlawful act of maintaining and carrying 
on such violations of the statute. N. Y. Sup. Ct., Gen. 
Term, Ist Dep. Feb. 3, 1882. Hart v. People af New 
York. Opinion by Davis, P. J. 


MARRIED WOMAN — OFFENSE BY — PRESUMPTION OF 
COERCION.— The mere proximity of a husband not 
actually present when his wife commits a minor offense 
will not raise in her favor the presumption that she 
acts under his coercion. Any inference of coercion 
from such proximity is a question of fact. Rex v. Con- 
nolly, 2 Lewin, C. C. 229; Rex v. Huges, id. 229; Rex 
v. Morris, 2 Leach Cr. Cas. 1096, also Russ. & Ry. 270; 
1 Russell Crimes, 22; Quinlan v. People, 6 Park Cr. 9; 
Seiler v. People, 77 N. Y. 411; Commonwealth v. Neal, 
10 Mass. 152. Rhode Island Supreme Court, Jan. 28, 
1882. State of Rhode Island v. Shee. Opinion by Dur- 
fee, C. J. (To appear in 13 R. I. reports.) 


PLEADING — FALSE PRETENSES.— An_ information 
purporting to charge the offense of obtaining mouey or 
property by the means of false pretense, under sectin 94, 
ch. 31, p. 389, Comp. Laws of 1879, must allege that the 
defendant did obtain from another, personal property, 
right in action, or other valuable thing or effects; and 
if the word obtained is not used, other words must be 
employed equivalent thereto, or having substantially 
the same meaning; otherwise the information is fatally 
defective, as failing to state facts constitutinga public 
offense. See Kennedy v. State, 34 Ohio St. 310. Kansas 
Sup. Ct., July term, 1881. State of Kansas v. Lewis. 
Opinion by Horton, C. J. (26 Kans. 123.) 


REMOVAL OF CAUSE— WHEN CRIMINAL CAUSE COM- 
MENCED.— A criminal prosecution is commenced, 
within the meaning of section 643, U.S. Rev. Sts., as soon 
asa warrant has been issued, and is then removable into 
the United States Circuit Court. Red Oak Cases, 3 
Fed. Rep. 117. See also Tennessee v. Davis, 100 U.S. 
257; Georgia v. O'Grady, 3 Woods, 496; Georgia v. 
Post, 3 Fed. Rep. 117; Pennsylvania v. Artman, 5 Phila. 
304; Ex parte Robinson, 6 McLean, 355; In re Farrant, 
15 Abb. 140; In re Neil, 8 Blatchf. 156. U.S. Cire. Ct., 
N. D. Georgia, March, 1882. S/ate of Georgia v. Bolton. 
Opinion by Pardee, C. J. (11 Fed. Rep. 217.) 
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CURRENT TOPICS. 


HE possibility of the selection of the best judicia] 
candidates at wildly exited party conventions has 
been again demonstrated by the recent nominations 
at Saratogaand Syracuse. In the midst of bitter strife 
and the most implacable hostility on other points, 
the Republican Convention nominated Chief Judge 
Andrews for the full term of his present office, by 
acclamation. From the circumstances the nomina- 
tion was almost inevitable, for probably no one else 
had been so much as thought of. He is the only 
remaining Republican of the court as organized 
under the new judiciary act in 1870, and had been 
temporarily appointed by the Governor to the 
vacancy. Any other nomination would have been 
areflection against him. But no other more fitting 
could have been made in any circumstances. He 
deserves well of the State by twelve years of the 
most modest and faithful public service; and while 
his learning, intellect and integrity have always 
been pre-eminent, his moderation, patience and 
courtesy peculiarly fit him for this presidency. Of 
him we think it can truly be said that he has fearlessly 
and intelligently done judicial duty for twelve years 
.and not made an enemy. 


In the Democratic convention there was a little 
division at first, but the two gentlemen named for 
the candidacy are both representative of the highest 
force, intellect, learning and purity. Personally and 
as his fellow townsman it would have given us 
peculiar pleasure to see Mr. Peckham nominated — 
worthy son of a great and greatly lamented father. 
But no better choice could have been made than 
that of Mr. Ruger. He has long been recognized 
as possessing the most desirable characteristics of 
our profession in a very high degree. For many 
years he has been regarded as one of the strongest 
and best equipped lawyers of our State, and his life 
has been marked by temperance and dignity. He 
has had no judicial experience, we believe. Other 
things being equal, we should always prefer the 
addition of this qualification. And yet some of the 
best magistrates this country has ever seen have 
been elevated to the bench without previous judicial 
experience. Our late great chief judge was an 
eminent example. Mr. Ruger undoubtedly has the 
judicial gifts and temper. The passing over of 
Judge Rapallo we can only account for on the ground 
that he did not desire the nomination. He is the 
only remaining Democrat of the original court, is 
every way fit for this place, and has once been honored 
by a nomination to it. Whatever may be the result, 


the people have done wisely so far, and the final 
Choice will be creditable to their moderation and 
It should especially be remarked that 
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neither of these nominees is or has ever been an 
active political partisan. 


We had hoped that our late chief judge Folger 
would at no very distant day be restored to the 
bench which he had adorned. But he seems hopelessly 
embarked in a political career. Politics are outside 
our sphere, but it may be permitted us to remark 
that our profession in this State ought to be proud 
of the honors heaped upon our distinguished citizen 
and brother. These honors he has never sought; 
they have uniformly and persistently sought him. 
While not insensible to the voice of public praise, 
he is, we believe, very far from being ambitious or 
self-seeking. While much bitterness has been 
evoked by his nomination, it is not in the least 
personal and we hope will die out. The government 
of this State, like the presidency of the Court of 
Appeals and the superintendence of the National 
finances, if put in his hands, would be administered 
ably and conscientiously. . The nomination by the 
Democrats of Mr. Cleveland is also a tribute to 
personal worth and ability, and to the special fitness 
of our profession for high place, for he is, we believe, 
a lawyer. All these nominations go to prove that 
the popular choice, if not infallible, is at least as 
trustworthy as any other mode of selection for public 
candidacy. 


If such affairs could always be as well directed, 
there would be no necessity for entrusting judicial 
nominations to the bar, as we suggested last week. 
But there is still the possibility that the judicial 
election may be prejudiced by being held at the same 
time with general elections. We should be glad to 
see the nomination and election of judges separated 
from the general and purely political business. The 
Central Law Journal last week contained an excellent 
article approving the popular election of the judges, 
but recommending the holding of judicial elections 
separate from general elections. It was there well 
said: ‘‘ Hold a judicial election for the purpose of 
choosing judges, and no other officers, at a different 
time, as far removed as possible from the usual polit- 
ical election, and not only will there be no disposi- 
tion on ‘the part of the regular political parties to 
put forward and ‘run’ candidates for such offices; 
but even if such inclination existed on the part of 
the party managers, its gratification would be 
rendered nugatory by the liberal number of inde- 
pendent candidates who would come into the race, 
and by the freedom with which the privilege of 
‘scratching’ would be exercised by the voter. * 
* * The intelligent voter who is influenced by 
considerations of party, in the choice of judges, is 
the exception rather than the rule. Frequently 
indeed he votes the name because it happens to be 
upon the ticket, without an examination into the 
relative merits of the contestants. A race in which 
the judges were the only candidates, would neces- 
sitate a more careful consideration on his part. Nor 
in such a contest is there anything derogatory to the 
dignity of the most eminent reputation and char- 
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acter.” We regard this suggestion as well worth 
considerate reflection. 


We hope our readers will not fail to peruse Mr. 
Rogers’ admirable address to the State Bar Associa- 
tion, which is given in full in another column. He 
points out very clearly the most threatening rock in 
the way of our profession, and that is, greed of gain. 
It will be noticed that he does not agree with Mr. 
Bacon that our profession is no longer learned. He 
says it must necessarily always be a learned profes- 
sion. But the love of learning and the love of money 
cannot well exist together, for the one, we think, is 
the source of all good, and the other, the apostle 
says, is the root of all evil. On the subject of the 
** contingent fee business,” on which Mr. Rogers so 
wisely and pointedly remarks, Judge Rumsey said, 
in a recent address to the Law Club, at Bath: “I 
shall not enter into a discussion of the propriety of 
making bargains for fees contingent on success. 
That such a practice is lawful cannot be denied. It 
is just as clear that the practice is not advisable. 
The propriety of it in any case must depend on the 
circumstances of the particular case. It may be done 
sometimes. It ought not to be done except in 
peculiar cases. The man who makes a practice of it 
is of no benefit to the bar or to the community. But the 
whole matter has lately been so thoroughly discussed 
in some of the law periodicals, that I forbear further 
comment on it.” We are glad to hear this from 
Judge Rumsey, for he well represents the younger 
lawyers of our State, and is not at all ‘‘ old-fashioned” 
in his notions, except that he adheres to the old 
fashion of honor and propriety. 


To our chapter on de minimis should be added 
Hensel v. Noble, 95 Penn. St. 345, where the court 
said: ‘‘ The amount in dispute between the parties 
to this contention did not in the outset exceed a 
dollar and a half. If we were to adopt that sum as 
the proper standard of its magnitude, the case would 
be a very small one, so small indeed as to bring it 
almost within the maxim, de minimis non curat lex ; 
but perhaps neither the luxury of a lawsuit, nor the 
importance, in the eyes of the parties, of the legal 
principles it may be supposed to involve, should be 
measured by such a petty rule as that. Whether 
prompted by the love of litigation, pure and simple, 
or by the more laudable desire to promote the cause 
of justice generally, by settling mooted questions of 
law, etc., parties have at least an abstract right to 
try little cases and bring them here for revision, 
When it is their sovereign pleasure thus to occupy 
their own time and that of the public, it is our duty 
to hear them as patiently and consider their cases as 
carefully as if they involved thousands of dollars 
instead of a few cents; but one thing is quite cer- 
tain, that in the end the winner will invariably be 
loser, at least, in a pecuniary point of view. That 
however is his affair, not ours.” The plaintiff had 


a verdict for $4.75, and the judgment was reversed! 
The importance of a comma is shown in the reports 





of Mr. Justice Kay’s opinion in Midland Ry. Co. y. 
Haunchwood Brick and Tile Co., 20 Ch. Div. 556, 
where he is made to say: “‘ Clay which may be made 
into bricks or stone, and so used for building 
bridges,” etc. The comma should come next after 
‘* bricks,” 


To our article on Duty toward Infant Trespassers 
on Dangerous Premises, ante, 204, we must add 
Cauley v. Pittsburgh, ete., Ry. Co., 95 Penn. St. 398, 
where a recovery was denied to achild seven years 
old, injured by the defendant’s negligence while 
playing on a flat car standing on its track. Turn- 
key and Sterritt, JJ., dissented. 


——__¢—____ 


NOTES OF CASES. 





WO decisions about camp meetings are worth 
remark. In Ex parte McNair, Nebraska Su- 
preme Court, August 13, 1882, 13 N. W. Rep. 172, 
there had been a conviction of selling lemonade ona 
camp-meeting ground in a village, in violation of a 
statute providing that ‘‘no person shall sell, or expose 
forsale, give, barter or otherwise dispose of, in any 
way or in any place, any spirituous or other liquors, 
or any article of traffic whatever, at or within the 
distance of three miles from the place where any re- 
ligious society or assemblage of people are collected 
or collecting together for religious worship in any 
field or woodland ; provided, that nothing contained 
in this act ‘shall affect tavern keepers exercising 
their calling, or distillers, manufacturers, or others 
in prosecuting their regular trades at their places 
of business, or any persons of disposing of any arti- 
cles of provisions, excepting spirituous liquors, at 
their residences, nor any persons having a written 
permit from the trustees or managers of such re- 
ligious society or assemblage to sell provisions for 
the supply of persons attending such religious wor- 
ship, their horses or cattle, such persons acting in 
conformity to the regulations of such religious assem- 
bly and to the laws of the State.” But as the defend- 
ant was duly licensed in accordance with the village 
ordinances, it was held that he was not required to 
take out a permit from the managers. The court 
said: ‘The design of this statute was not to super- 
sede or interfere with the police regulations of a city 
or village, but to bestow upon the trustees of an 
encampment power to supply such police regulations, 
to the extent stated, where they do not otherwise 
exist. Thus, if a camp-meetingis located in a field 
or woodland, and entirely without the limits of a 
city or village, any person selling articles of food or 
drink at any other place than his residence, or place 
of business, must have a written permit from the 
trustees or managers of such camp-meeting to sell 
said articles, otherwise they will be liable under the 
act. The object of the statute is not to grant a 
monopoly of the business of selling food and drink, 
but to prevent disturbance of the meeting. If the 
meeting is located within the limits of a village, it 
will be subject to the ordinances of such village, and 
the permits of the managers of the meeting will be 
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effective only when they are not in conflict with such 
ordinances. In the case at bar the village authorities 
had authority to grant the license in question, and 
this was suflicient authority to the petitioner to 
pursue his business at the place designated.” See 
ante, 104. 





The other case is Summit Grove Meeting Association 
v. School District of the Borough of New Freedom, 
Pennsylvania Supreme Court, May 15, 1882, 12 W. 
N. Cases, 103, where it was held that camp-meeting 
grounds belonging to associations deriving profit 
therefrom are not exempt from taxation as places of 
worship. The action was to recover a tax paid. It 
appeared that the grounds consisted of forty acres, 
containing forty-three frame buildings, including a 
boarding house and cottages, at which the campers 
were supplied by the association with food and 
lodging for pay. An entrance fee of five cents a 
head was also charged. The court instructed the 
jury that only so much of the grounds of the associa- 
tion, used as a place of worship, with the grounds 
thereto annexed and necessary for the occupancy and 
enjoyment of the same, was exempt from taxation. 
That this would probably include the ground occu- 
pied by the tents, tabernacle, and auditorium, 
together with any other structures used for the pur- 
poses of worship, and so much land as was necessary 
for convenient access to such grounds from the 
public road and railroad. But that the large area 
used for horses and carriages, boarding-tent, store 
and other outbuildings — in a word, used rather for 
the enjoyment and convenience of persons visiting the 
camp-ground than for the worship conducted there 
— was not exempt under the law. That as no evi- 
dence had been offered which enabled the jury to 
apportion this tax, their verdict must be for the 
defendant. This was affirmed by the Supreme Court. 
Probably the Jews made those traders in the Temple 
pay taxes. 


An interesting question of usage was briefly dis- 
posed of by the Iowa Supreme Court, July, 1882, in 
Ormond v. Central Iowa R. Co., 14 Rep. 328. The 
action was of damages by fire communicated from 
locomotives to the plaintiff’s stack. The defendant 
showed that the plaintiff had not ploughed up the 
stubble around the stack. The plaintiff was allowed 
to show that it was the custom of the neighborhood 
not to do so. This was pronounced error. The court 
cited Hamilton v. R. Co., 36 Iowa, 31, where the 
custom was of carrying projecting timbers on cars. 
See Lousville ete., R. Co. v. Richardson, 66 Ind. 43; 
8. C., 32 Am. Rep, 94, and note, 98. 


In United States v. Taylor, United States Circuit 
Court, district of Kansas, it was held by McCrary, 
J., that it is error to charge the jury to convict even 
where the only question is one of law. The court 
said: “It is doubtless true, that in a certain sense, 


and to a limited extent, this doctrine makes the jury 
the judges in criminal cases, of both law and fact, 
but this is the necessary result of the jury system, so 





long as the absolute right of the jury to find a 
general verdict exists, for a general verdict neces- 
sarily covers both the law and the fact, and em- 
bodies a decision based upon and growing out of 
both. It has accordingly long been well settled that 
while the court is the judge of the law, and may 
instruct the jury upon the law, and while it is the 
duty of the jury to receive the law from the court, 
it is still within the power of the jury to rendera 
general verdict, and thereby decide on the law as 
well as the facts. It has never, to my knowledge, 
been claimed that if the jury disregard the law as 
laid down by the court, and render a general verdict 
of not guilty, the court can set it aside; and if this 
cannot be done by an order after verdict, how can 
the court do substantially the same thing by an in- 
struction before verdict? The action of the court 
is, in effect, the same in either case; it is, in effect, 
a decision by the court upon the law and facts, that 
the accused is guilty. The court must determine 
both the fact and the law, whether it directs a ver- 
dict of guilty or sets aside a verdict of not guilty. 
It may be going too far to say broadly that the jury 
have a right to disregard the instructions of the 
court upon questions of law, although many courts 
have gone to this extent, but it is quite clear that the 
right to render a general verdict ingludes the power 
to decide both law and fact, and therefore neces- 
sarily the power to decide independently of the 
court. * * * The true doctrine upon the subject 
will be apparent from an examination of the following 
authorities, * * * * some of which declare 
that the jury are the exclusive judges of both 
law and fact in a criminal case. Several of them are 
exactly in point, holding that a direction to the jury 
to convict is erroneous, notwithstanding over- 
whelming evidence of guilt: U.S. v. Battiste, 2 
Sumn. 243; Com. v. Porter, 10 Metc. (Mass.) 263; 
Pierce v. State, 13 N. Y. 53@, Carpenter v. People, 8 
Bail. 603; Com. v. Tugl, 1 Mete. (Ky.)1; 7 8S. v. 
Stockwell, 4 Cr. C. C. 671; Stellinius v. U. 8., 5 id. 
573; Montee v. Com., 3 J. J. Marsh. 32; Sims v. 
State, 48 Ala. 83; U.S. v. Hodges, 2 Wheel. Cr. Cas. 
477; U.S. v. Wilson, Baldw. 78; U. 8. v. Fenwick, 
5 Cr. C. C. 562; U. S. v. Greathouse, 2 Abb. (U. 8.) 
364; 4 Bl. Com. 361; Tucker v. State, 57 Ga. 5038; 
Huffman v. State, 29 Ala. 40; Perkins v. State, 50 id. 
154. * * * With respect to the ruling of Judge 
Hunt, in U.S. v. Anthony, supra, it is proper to 
remark that he seems, upon reflection, to have 
doubted its soundness, as on the subsequent trial of 
the officers of election indicted with Miss Anthony for 
the same offense, and in which substantially the same 
testimony was introduced, he stated that instead of 
ordering a verdict of guilty, he would submit the 
case to the jury, with the instructions that there was 
no justification for the act of the defendants, and 
that in effect they were all guilty. See Whart. Cr. 
L, (7th ed.) § 82 a. * * * The present case, in 
itself considered, is of little consequence, but the 
question involved is of far-reaching importance, for 
if the power to direct a verdict of guilty exists in 
this case, it exists and may be exercised in any 
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criminal case, however important, and even if the 
punishment be death. In view of this, and espe- 
cially in view of the opinion above cited of Mr. 
Justice Hunt, for whose judgment I entertain the 
highest respect, I have considered the case with 
great care.” We remember that we suggested that 
Mr. Justice Hunt’s ruling was wrong at the time. 
In Kane v. Com., 89 Penn. St. 522; S. C., 33 Am. 
Rep. 787, it was held that the jury might disregard 
the court’s instructions on the law; but in Washing- 
ton v. State, 68 Ala. 185; S. C., 35 Am. Rep. 8, it 
was held not error to refuse an instruction that the 
jury are judges of the law, and not bound by the 
opinion of the court. 


— > 


THE SEVENTH MEETING OF THE NEW 
YORK STATE BAR ASSOCIATION. 
TJ\HE seventh annual meeting ofthe New York State 

Bar Association, held in this city last week, was 
attended during part of one day by perhaps 50 
lawyers. This attendance dwindled to some 30 on 
the second day. The falling off was perhaps chiefly 
attributable to the political circus on exhibition at 
Saratoga on that,day. But this slender attendance 
demonstrates what we have often remarked, that 
the lawer is not a conventional animal. He will 
not assemble himself together, if he can help it, 
unless he can clearly see that he can get some money 
or preferment out of it. Here was a choice concourse 
of great men of the profession, both judges and 
lawyers. Here was an intellectual programme of un- 
equalled attractions. Here were questions of the 
most vital interest to the profession suggested for 
discussion. All of no avail. Nothing seemed to be 
persuasive except the reception and supper— that 
was a matter of victual gterest which made its voice 
heard. The attendance is generally — not always — 
just about large enough to fill the offices. 

The strangest part of this business is that all the 
lawyers seem to take a theoretical interest in the 
Association. The roll is continually augmenting 
with names representing five dollars apiece. The 
treasury is alarmingly plethoric. Now what is the 
matter? 

We believe we have given our view on this point 
more than once, and now we willnot tediously reiterate 
it. We believe the lack of practical interest springs 
mainly from two causes: first, the Association is 
believed to be run by a few men to suit themselves; 
second, its action on important questions has usually 
been hasty, unconsidered, partial, and too frequently 
in the nature of an ex parte adjudication. 

In regard to the first matter, it must be conceded 
that it is not difficult to see why it isso. Few 
interest themselves in the Association; these few 
necessarily direct affairs, and naturally they have 
things all their own way. 

In regard to the second matter, we would respect- 
fully suggest that the few managers would appear 
better to outsiders if they observed the forms of 
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fairness and impartiality. For example, we all 
know that our friends, Messrs. Hale and Matthews, 
hate codification and barely tolerate codifiers, and 
that the constant spectre of Mr. Field causes them 
great tribulation. It would gratify them if this 
persistent gentleman would dismount from his fifty- 
year old hobby. But the difficulty is that he will 
not down. Now in these circumstances, why do 
not these gentlemen effectually settle Mr. Field and 
his Code, by encouraging once for all an exhaustive 
discussion, and taking a decisive vote? How much 
influence among the people of this State do they 
imagine it will have to lay the subject on the table, 
on their own motion, without discussion, by a vote 
of 15 to 9? Do they think it looks well to try thus 
to choke off debate on the most important subject 
agitated in this State for a third of a century, and 
to waste time on trifles? So much for the Code. 

Of all the attendants ot this meeting we may in 
like manner ask, how potent do they suppose the 
adoption of a resolution commending Senator Davis’ 
judiciary bill will be, rushed through without dis- 
cussion, and not thought of enough to induce a 
dozen to vote upon it? This question, of vast moment 
to all the people of the United States, debated 
deliberately and exhaustively in the Senate, and by 
some of the best lawyers of this State and other 
States at the meeting of the American Bar Associa- 
tion last summer, is disposed of by our State Bar 
Association in three minutes and by possibly nine 
votes! 

It is such things that render our Association — 
what shall we say?— we would like to say con- 
temptible, but as we would hurt no one’s feelings, 
we will not say that, but we will call it, impotent. 

It may now be permitted us to speak of a few par- 
ticulars peculiar to this meeting. We regretted to 
see Mr. Delafield so bitter toward law-school educa- 
tion. ‘In his exposure and denunciation of the 
notorious attempt by some law school managers to 
evade the law of admission we heartily sympathize 
with him. We cannot however agree with him that 
there is any thing unbecoming in the admission by 
the Supreme Court of the second department of a 
graduate candidate who had previously been rejected 
by the Supreme Court of the first department. The 
action of the former court was right. The ruling 
of the latter court was extremely narrow, technical 
and arbitrary, as might have been expected from 
the character of the presiding judge. Nor can we 
agree with Mr. Delafield in his apparent opinion 
that the law-school education is not infinitely better 
than that of the office. Of course, the ideal educa- 
tion combines the two: but there never was a mere 
law-school graduate admitted to practice on examina- 
tion by the court, who was not a better lawyer than any 
one who had merely read in an office. A lawyer 
should know the theory and the practice, but he is 
less dangerous who knows the theory without the 
practice than he who knows the practice without the 
theory. We regretted to hear Mr. Justice Miller 
remark that law schools are toocommon. The true 


plan of teaching any branch of learning is the lecture 
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system. We wish that these influential gentlemen 
would encourage and help to improve the law schools 
rather than decry the system. We wish that our 
Court of Appeals would offer a little inducement to 
young men to incur the expense of a law-shool educa- 
tion, by slightly shortening the term of study in 
favor of the law school graduate. But we reiterate, 
we heartily approve Mr. Delafieid’s earnest effort to 
defeat legislative evasions of the rules of the Court 
of Appeals regulating admission to the bar. 

A few words upon the essays: The paper by Mr. 
Olmstead on the Simplication of the Transfer of 
title to Real Estate was a very cogent argument; 
the expression of an exceedingly acute intellect and 
of great experience. In most of his recommenda- 
tions we strongly concur, radical though they may 
be. His paper suggests an important practical 
work for the Association. 

The paper by Mr. Burdick on the Language of 
Statutes was thoughtful and well-written. To his 
recommendation of the adoption of a technical and 
artificial terminology for statutes we cannot sub- 
scribe. Perhaps so long as laws are not written it 
makes little difference what language they are ex- 
pressed in; they are alike and equally caviare to the 
general. But if laws are to be written, they should 
be so written that common men can understand 
them. Otherwise they may as well be in Latin. We 
must say that we cordially detest the cant technology 
of many of the “new school” of law writers, who 
think themselves deep because they make them- 
selves muddy, profound because hard to be under- 
stood. Mr. Burdick is not one of this school, and 
if he would write the statutes after his practice and 
not after his theory we would willingly trust him. 
The law is a practical science, and it does not need 
hard names. Let us leave those to the metaphysicians, 
who cannot understand themselves, cannot be under- 
stood, and would be of no use if they could be. 

Mr. Wilcox’s paper on ‘‘ Malice as an Element of 
Torts ” wasa good example of crystalline writing on 
a subject of some difficulty if not abstruseness. We 
are glad to see that his reason is not led astray by 
the specious argument that it is legally wrong 
fora man to doa lawful act with a malicious motive. 
What is lawful cannot be illegal although it may be 
wrong in morals. The law cannot punish men’s 
motives while it permits their acts. The true remedy 
is to prohibit the act. If it is unjust to prohibit the 
act, the motive must be ignored. 

Mr. Bacon’s essay on ‘‘Professional Comity ” 
would have furnished one of the best explanations 
of the sickliness of the Association if his arguments 
were to be accepted. He would have us believe him a 
pessimistof the most dyspeptic type. His motto seems 
to be hate your neighbor as yourself; regard every 
lawyeras a contingent if not probable rascal ; and have 
as little to do with your professional brethren as pos- 
sible. Possibly we have been infected in the last 
sentence by Mr. Bacon’s spirit of exaggeration. We 
know we could not equal his wit and satire, and we 
believe we cannot overstate his exaggeration. The 
great vice of the great Napoleon was in believing 





that mankind had no virtue; the lamentable failing 
of the exceedingly clever and brilliant essayist is 
that he seems to regard all the disciples of the law 
as possible Judases. What can be said for aman 
who deliberately asserts that there is no more need 
of an excuse for an esprit de corps between two 
lawyers than between two shoemakers? He forgets 
that lawyers are sworn officers of courts of justice, 
and have interests in common with each other and 
the community which need the protection of a 
professional spirit, and that it is in part this spirit 
that makes the lawyer a more considerable person 
than the shoemaker. The same tendency to exag- 
gerate leads Mr. Bacon deliberately to assert that the 
law is no longer a learned profession. This is very 
much as if his great namesake had said that the 
philosophers were all dead. He is a sufficient 
refutation of his own preposterous assertion, for if 
there had not been a learned bar all around him he 
would not have been the noticeably learned lawyer 
that he is. It is high time for men to have done with 
this nonsense. We are conscious that we ourselves 
know but little, but one thing we do know for cer- 
tain, and that is, that the bar, as a whole, was never 
so well-educated and learned as at the present 
moment. There are scores of living lawyers and 
dozens of judges infinitely more learned than Coke. 
Coke knew all of the little law of his time; these 
others know much of that and much more of the 
enormous mass of modern accretions. We trust Mr. 
Bacon will not misunderstand us when we say that 
in some sense it is because he is surrounded by 
honest lawyers that his own name is a synonym for 
professional integrity. Much as we think of Mr. 
Bacon, we cannot believe that he is the only saint in 
a completely sinful profession, nor that if all the rest 
should turn wicked he would long hold out. He 
well represents the high average of a noble body of 
men, and should have a little more charity for his 
brethren, although he needs none for himself. 

Mr. Gluck, in his essay on Effect of the Master’s 
Promise to repair defective machinery, very forcibly 
exposed the fallacy of the rule that it may not be 
negligent for the servant to continue to use the 
defective machinery, if he has complained of the 
defect to the master and the master has promised to 
repair it. Our only criticism is that he not only over- 
threw the absurd notion, but jumped on it. He took 
a trip-hammer to killa fly. The salient idea of his 
paper was in the last page or two, that the basis of 
liability after the master’s promise is contract and 
not tort. 

All these essays were highly creditable exhibitions 
of research, wit, and expression, and much above 
the average of such productions in general. 

~~ 


ADDRESS DELIVERED BEFORE THE NEW 
YORK STATE BAR ASSOCIATION, AT THE 
ANNUAL MEETING AT ALBANY, SEP- 
TEMBER 19, 1882, BY SHERMAN S. 
ROGERS, PRESIDENT. 


Gentlemen of the Association: 
In the scheme announced by the energetic and ex- 
cellent committee, to whom we are indebted for the 
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attractive programme of this meeting, I find at the out- 
set, what they are pleased to term, an address by the 
President. Let me quiet yourapprehensions by saying 
at once that | have no intention of occupying your 
valuable time by any extended remarks, for beyond 
the hearty welcome which it is my chief official pleasure 
to extend to you at this time, and a few words, which 
I trust may not seem inappropriate concerning the 
Association, its past, present and future, I do not 
propose to speak. 

It is now six years since this Association was formed. 
Its first president, one of the most eminent of our 
number, gave to the first biennial period the eclat of a 
brilliant name, which certainly was not diminished 
under the presidency of his distinguished successor, 
but neither during their administrations, nor that 
quiet, not to say sleepy term, during which you have 
been pleased to honor me with this dignified position, 
can it be said that the Bar Asaociation of the State of 
New York has madeitself felt very sensibly, either 
upon the profession or on the State atlarge. It must 
be conceded, I think, that it has maintained adecorous 
and agreeable existence; that it has numbered and 
still numbers among its members many of the best law- 
yersin the State; that it has given some encourage- 
ment to the production of thoughtful and valuable es- 
says upon legal questions; that its annual meetings 
have been pleasant; that it has not only kept out of 
debt, but that its treasury has constantly shown a ro- 
tund health quite satisfactory to such of our brethren 
as are thriftily inclined; that such influence as it has 
exerted has been in the right direction, so that if it 
has not done a great deal that was good, it has been 
guilty of nothing that was very bad of which to repent 
and bemoan itself; and yet it would not be difficult to 
find many excellent and spirited brethren who are 
skeptical concerning the vindication of the Association 
of its right to exist. Now,hasit? For myself I un- 
hesitatingly auswer in the affirmative, but it is to this 
question that for a few moments I ask your attention. 

A certain amount of machinery is necessary for the 
conduct of any important interest, but in these prac- 
tical days nobody thinks much of machinery simply as 
such, or because it is pleasant to see it work. Unless 
the grain comes to the hopper the best of mill-wheels 
is but a useless obstruction to the stream; unless the 
passengers and the freight are to be carried, the best 
equipped railway is but an extravagant impertinence. 
And what our brethren of the bar wish to know is the 
use of even the very moderate amount of machinery 
which is presented by this Association. 

By reference to its written constitution the object 
for which it was formed will be found stated as follows: 
“To cultivate the science of jurisprudence; to pro- 
mote reform in the law; to facilitate the administration 
of justice; to elevate the standard of integrity, honor 
and courtesy in the legal profession, aud to cherish a 
spirit of brotherhood among the members thereof.”’ 

Surely nothing could be more admirable. To what 
purpose more lofty and inspiring shall men devote 
themselves, than the knowledge and development of 
the science which defines and enforces that which is 
right between men in their relations to each other, their 
families, and the State, and which even includes in its 
beneficent embrace the great families of mankind ? 

“To promote reform in the law, and to facilitate the 
administration of justice.” 

What does life offer better calculated to satisfy the 
aspirations of youth, or the sober and serious demand 
of mature years for something to do which shall make 
life worth living, than the studies and the activities 
whose purpose it is to relieve the law from reproach of 
every kind, and to embody in its principles and 
methods a better and swifter justice than has hereto- 
fore been possible? 





* To elevate the standard of integrity, honor and 
courtesy in the legal profession.” 

If there be any part of this laudable declaration 
which could be dispensed with I think it is the last. It 
hardly needs any special appliances to improve the 
manners of our brethren toward one another. Our 
profession in this particular has received its full share 
of the humanizing and gentling influences of the age, 
Our arguments before the court are generally marked 
by the strictest propriety upon the part of both bench 
and bar. Our trials at nisi prius are no longer bear. 
gardens, if they ever were, and neither bench, bar, 
jury, nor that great audience which listens through the 
newspapers to the controversies of the legal arena, 
looks for ungentlemanly conduct between opposing 
counsel, or applauds vulgar repartee or swaggering in- 
solence as the mark of forensic prowess. 

But I suppose there never will be a time so long ag 
lawyers are but men, that there will not be need “to 
elevate the standard of professional honor and integ- 
rity.” Let us stand, brethren, by our guild, and so 
doing we will not consent to any damaging comparison 
of its history in these particulars with that of any 
other class or profession. And yet Ilask myself the 
question, and I wonderif you do not ask it frequently, 
whether at the present time the standard of integrity 
and honor in our profession be not carried a little 
lower than in former years? Has not the mercenary 
and self-indulgent spirit of the age left its yellow tint 
on the fair face of our honor? The old judges and the 
old legislators knew that lawyers were but men, and 
fallible men. The rigor of the ethics which excluded 
a barrister from any compensation except his honor- 
arium may have been overstrained, but who can doubt 
that the partial repeal of the statutes of Champerty, and 
the consequent practical joinder of the lawyer as party 
plaintiff in hundreds of actions every year brought in 
the courts of this State, has been a prolific source of 
demoralization to the profession ? 

The natural and proper relations of lawyer and client 
are inevitably such as to render it difficult for the 
former to discharge his duty to the latter with zeal 
and efficiency, and at the same time to retain his alle- 
giance to the demands of truth and justice—an alle- 
giance the obligations of which no casuistry can render 
doubtful—but when in addition to these relations there 
is added the interest of a party, how is the danger in- 
creased that truth and justice will be forgotten, and 
the forms of law become in the lawyer’s hands the in- 
struments of fraud and wrong? ‘The old idea was that 
attorneys and counsellors were officers of justice. 
Surely their office is a difficult one in these days of 
speculative and contingent fees. I cannot resist the 
belief that their influence upon our profession is 
vicious, and wholly vicious. I do not know whether 
it be possible to abolish them, but if it be, I think it 
will only be by the growth of a sentiment among our 
own number that such fees tend to demoralization, and 
that the practice of taking them is unworthy any man 
who looks upon his profession in any higher light than 
that in which an ordinary commercial pursuit may 
properly be regarded. 

Iam however not unaware that honorable and in- 
telligent members of our profession may be found who 
defend the practice. The whole subject has lately re- 
ceived an exposition in the columns of the ALBANY 
Law Journal, where, and especially in the admirable 
summary made by Judge Wooley, the objections to the 
practice are irresistibly stated. 

But again, what shall be said of the enormous fees, 
not speculative nor contingent, for very moderate and 
mediocre service, the public recital of which would 
scandalize men who believe that the reward of such 
service has some different measure than the capacity 
of the client for payment, and the docility with which 
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he submits to extortion? Fortunately, fidelity to a 
client's interest is yet, as it always has been, re- 
garded as the very jewel of our profession; but (or this 
only a pleasant fancy of the laymen?) it does seem to 
shine witha chastened brilliancy when the courage 
and industry and sleepless vigilance which have kept 
a client’s money from the unrighteous forays of parties 
seem only to have been exerted to the practical end 
of transferring the greater part of it to the lawyer's 
pocket. 

But it is not of cases involving such qualities and 
such service by attorneys and counsel of which I es- 
pecially speak, but rather of mere commonplace and 
routine work—work that involves no superior ability ; 
work that is largely done by clerks and juniors, or men 
who are nominal lawyers merely, and who through 
political or other methods manage in these careless and 
spendthrift days to have the carving and picking of 
many a financial carcass. 

And what shall we say, too, of the abuses of *‘ costs 
out of the fund?’ What of the enormous payments 
which are the drippings and pickings of legislative in- 
vestigationsand bonanza receiverships? What of the 
handsome honoraria that stuff the cushions and make 
the carriage wheels go blithely round, of counsel 
who are mere dummies in great cases, retained by 
clients who are either timid or corrupt, or both, be- 
cause of the special ‘‘influence,’’ political, social or 
otherwise, which they are supposed to have with the 
court? But gentlemen, I do not purpose an essay upon 
professional ethics, and Iam unwilling even by inter- 
rogatives tu refer to much that we all know is said to 
scandalize the professional life of the period. 

Finally, our constitution declares that this Associa- 
tion is formed to cherisha spirit of brotherhood among 
the members of our profession. This declaration fitly 
succeeds those of which J have already spoken. In the 
pursuit of such a science the isolation of entire selfish- 
ness disappears, and brotherhood is possible. And 
with the instinct and sentiment of brotherhood arises 
naturally the demand for association—for men gather 
strength for virtue, as well as for its opposite, by asso- 
ciation. 

Out of this natural impulse and sense of need has 
arisen this Association. It is, as I understand it, in- 
tended to do for the bar of the State that which is be- 
lieved to have been done in greater or less measure for 
the bar of the city of New York by the association in 
that metropolis. That bar is so numerous and power- 
ful, its individual members are 80 accessible, and yet 
in a sense so personally remote from one another, that 
an effective association of this kind proves to be not 
only possible and necessary, but easy. In some of the 
minor cities, such as Albany, Syracuse, Rochester and 
Buffulo, such societies may perhaps be organized and 
sustained, but [am not aware that in either of those 
cities any very successful attempt in this direction has 
been made. There are serious difficulties in the way of 
such organizations inthe small cities, though perhaps 
not insurmountable. In the country counties the diffi- 
culties are more formidable, and there seems to be no 
way in which the bar of the State outside of the city of 
New York can make itself felt as a body except through 

State Bar Association. Here it may, and here, I 
would like to say,in my poor judgment, it ought to 
make itself felt asa body. Among the “ mitigatious of 
the tyranny of the majority,’’ which De Tocqueville 
found in America, the most powerful in his opinion 
was the influence of the lawyers as a body—a body not 
constituted by any previous understanding nor by any 
agreement directing them to a common end, but by 
the analogy of their studies, the uniformity of their 
methods, and the consequent effect on their individual 
thought and character. In this body, ‘‘ which has no 
badge peculiar to itself, which adopts itself with great 





flexibility to the exigencies of the time, and accommo- 
dates itself without resistance to all the movements of 
the social body,’ this philosophical foreigner found a 
real aristocracy,an aristocracy not of family or wealth, 
but of thought and character. ‘If I were asked,” he 
says, ‘‘ where I place the American aristocracy, I 
should reply without hesitation, that it is not among 
the rich, who are united by no common tie, but that it 
occupies the judicial bench and bar.” 

This was an aristocracy of which it would seem the 
most sensitive democracy ought not to have been jeal- 
ous, but if it were, it could hardly have donemore than 
has been accomplished since De Tocqueville wrote, by 
legislation of various sorts to decorporize and demo- 
cratize the legal profession. 

The election of judges, the simplification of remedies 
and the lowering of the educational requisites for ad- 
mission to the profession seem to be the conspicuous 
forces which have produced this result. But at last 
the pendulum begins to swingin the other direction. 
Fortunately it is notin the nature of things that the 
profession of the law should be any thing but a learned 
profession. No legislation can make it otherwise. So 
long as civilization exists there must and will be a 
body of men powerful not only in character and in- 
tellect but also in learning, who on the bench and at 
the bar will administer the laws of the people. And 
when other means fail to protect this body of thought- 
ful men in their highest interests, and to guard and 
develop the science in which they find inspiration and 
life, and of which they feel themselves to be in some 
sort the conservators, they will protect themselves and 
it by the simple method of association and united ac- 
tion. 

Out of the beginnings of this method have already 
come in some quarters a purification of the bench, and 
throughout the State a demand for a longer pupilage 
and a more thorough education of those who would be 
admitted to the bar. Out of the development of this 
method, I venture to predict, will come a still higher 
education and a bench of still greater learning and 
purity. 

Will some one say that this last is not needed? Gen- 
tlemen, this is a delicate subject, but the more delicate 
a subject, the greater the need of its being treated 
honestly ; and surely from this chair to an association 
of lawyers, one may appropriately speak an honest 
thought about that body, which in the main we esteem, 
and of many members of which we are justly proud, 
though it be not wholly in the language of compliment 
or eulogy. 

I am not unaware that men were made judges who 
were not fit to be judges, long before the people chose 
them atthe general elections. Ihave not failed to 
read in our history the influence of family, and wealth, 
and politics in filling these places. Iam not now ad- 
vocating any change ip the coustitutional methods by 
which our judges are chosen, but to an association of 
lawyers united by acommon purpose for a common 
good I speak about the present system and our 
privileges and duties under it in the selection of 
judges. 

It is well known and has been often remarked that 
the first judges selected by the people under the Con- 
stitution of 1846 (which made the judiciary elective), 
were learned and excellent men, well fitted for their 
exalted positions. And it is well known too that they 
were really selected by the bar. ‘The people in effect 
said to the bar ** Who are the fittest men for judges?” 
And the lawyers answered as lawyers and not as poli- 
ticians. And the men they named were chosen. Toa 
considerable extent the same is true of the judges elec- 
ted since that time, but are not the exceptions every 
year becoming more numerous and conspicuous? 

I make no invidious comparisons, and in order that 
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the proprieties may be strictly observed I beg to say, 
even at the risk of a hibernicism, that as I speak I 
carefully exclude from my mind any particular judi- 
cial functionary. But our first judges were elected in 
1847 and this is 1882. The books of reports are open 
and comparisons are easy. Who is to blame if they be 
to the disadvantage of the present time? I venture 
modestly but seriously to suggest that a great part of the 
reproach iies at the door of the lawyers, for more and 
more every year they abdicate their natural right to lead 
the people in the selection of judges —a right which as 
we have already seen the people were ready to recognize 
More and more the bar has permitted these great places 
to be filled by the managers of the political parties and 
distributed by spoliarchs great and small, like the post- 
offices and collectorships and places of low degree. 
And so if you go through the State and find one of 
these great judgeships vacant and desire to know who 
is likely to be selected to fill it, you do wisely not to 
inquire of the lawyers who lead the bar and devote 
their lives to the ‘cultivation of the science of juris- 
prudence ”’ but of the local political managers and 
“the boys’? who do the hard work of the caucuses 
and conventions. If among these you find one specially 
active and facile and can learn that he rejoices in the 
jistinction of being an attorney and counsellor, so 
that when he votes in the convention he has, prima 
facie, the appearance of casting the vote of a lawyer, 
to him you may be confidently recommended as able 
to give an intelligent answer to your inquiry touching 
the personnel of the new judge. 

Do you ask me what is to be done about it? Every 
lawyer knows that many questions are much more 
easily asked than answered. And this is one of them; 
but I venture to reply —first-——let us fee! about it as 
we ought, and then speak out with the courage of our 
convictions. Such suitable action will follow as the 
occasion shall, from time to time, demand. 

Doubtless if John Marshall or Joseph Story, James 
Kent or Ambrose Spencer, or Nicholas Hill were liv- 
ing to-day in the Eighth Judicial District and was 
known as a Democrat, he could not be elected toa 
judgeship in the Supreme Court, though willing to 
place his pre-eminent abilities at the service of the 
people in that position. Doubtless indeed, it is im- 
possible to remove these offices from political influences 
desirable as it may be to do so; but much can be done 
to mitigate the tyranny of those influences. If an 
unfit man is nominated for judicial office by the party 
to which as individuals we belong, let us repudiate the 
nomination and revolt against it with whatever force 
wecan summon. Let us by our speeches and our votes 
and in whatever way we can make ourselves felt, in- 
sist upon it that judicial honors are the legitimate 
prizes of distinction at the bar, and that they shall be 
bestowed accordingly. When they cease to be so dis- 
tributed the bench is degraded, the bar is deprived of 
its natural stimulus to exertion, and the people in all 
their interests suffer. 

Is there not courage enough among the lawyers to 
do this? I believe there is, but it needs to be organ- 
ized. Timorous brethren need the support of the 
corporate courage, and if this association were as wall 
supported and vigorous as it might be, if the bar of 
the State would but crowd into it and develop its 
capabilities, our esprit de corps would soon rescue 
judicial places from the maw of the caucus. 

If it be desirable then to reinforce the strength of 
this association and to make it thoroughly representa- 
tive in its character, how shall it be done? 

T shall not attempt to answer this inquiry or to offer 
more than a single suggestion in this connection, and 
that I make with diffidence though it is the result 
of some reflection. 

It seems necessary that this association be brought 





into more intimate and practical relations with the 
lawyers of the State, and this it is thought by many 
could be done almost at once, if to this body were con- 
fided the power to take charge of all necessary pro- 
ceedings for the discipline and punishment of mem- 
bers of the bar of the State, for misconduct in their 
professional relations. This power need not, and 
probably ought not to be exclusive, but once residing 
in the association it is thought by many that it would 
relieve it of the charge of dilettanteism; that an in- 
creased sense of responsibility would add to its general 
earnestness, that this would be manifested in many 
legitimate ways to the benefit of the association, and 
that the lawyers of the State would immediately feel it 
to be desirable to have some participation in the man- 
agement of an association whose power 80 nearly 
concerned them and their brethren. 

Iam inclined to concur in these views. Upon the 
printed programme for this meeting you will find the 
resolution of the executive committee upon this sub- 
ject, which was unavoidably laid over last year for con- 
sideration at this meeting and to which I invite your 
attention. 

Another question will come up before you at this 
meeting which is important. I refer to the proposi- 
tion to change the time for our annual meeting. The 
present seems, for various reasons, to have been un- 
fortunately chosen. 

I cannot close without a congratulation that the 
treasurer’s report to which you will soon listen, dis- 
closes & more prompt payment of annual dues than 
heretofore, indicating that there is an increased inter- 
est among our members. 

You will also be glad to know that excellent rooms 
are being provided for the association in the new Cap- 
itol. 

And now gentlemen, in closing these remarks al- 
ready protracted beyond my first intent, permit me to 
extend to you and to the distinguished gentlemen 
from other States who honor us with their presence, a 
cordial welcome, and to express the hope and belief 
that the present meeting will be both pleasant and 


profitable. 
—_>—_——_ 


OFFICER DE FACTO NOT LIABLE TO OFFI- 
CER DE JURE FOR OFFICIAL FEES. 
NEW JERSEY COURT OF ERRORS AND APPEALS, 

MARCH TERM, 1882. 
STUHR v. CURRAN.* 

S. and C. were opposing candidates for the office of chosen 
freeholder. C. received the certificate of election from 
the board of canvassers,and performed the duties of the 
office for six months, having no reason to doubt that he 
was legally elected. He was subsequently ousted byS. 
on quo warranto. Held, that an action cannot be main- 
tained by 8S. against C. to recover the fees of the office 
received by the latter while he was in possession of the 
office. 

pgp by one rightfully entitled to an office to 

recover the‘salary of the office paid defendant 
who wrongfully held possession. The opinion states 
the facts. Judgment was for defendant and plaintiff 
took a writ of error. 

W. S. Stuhr, for plaintiff in error. 

J. H. Lippincott, for defendant in error. 

Van Sycxet, J. Stuhr and Curran were opposing 
candidates for the office of chosen freeholder from the 
seventh assembly district of Hudson county, at an 
election held April 13th, 1875. The board of county 
canvassers declared that Curran was elected, where- 





*To appear in 15 Vroom’s (45 N. J. Law )Reports. 
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upon he gave bond, took the oath of office, and served 
as chosen freeholder from May 4th, 1875, until Novem- 
ber 4th, 1875. 

On the 12th of May, 1875, Stuhr commenced quo 
warranto proceedings against Curran, and succeeded in 
ousting him by the judgment of the Supreme Court, 
rendered November 4th, 1875. 

This suit is instituted by Stuhr to recover from Cur- 
ran the salary which the latter received from the 
county collector while he occupied the office and dis- 
charged its duties. 

A critical examination of the adjudged cases will] 
show that the question involved is not so trammeled 
by authority that this court is precluded from adopt- 
iug the rule which best accords with sound reason and 
a wise public policy. 

In Bacon’s Abridgment it is said that an action for 
money had and received will lie by the rightful officer 
against an intruder, for the fees of the office which the 
latter has appropriated. The only case cited in sup- 
port of this dictum is Boyter v. Dodsworth, 6Term R, 
681. In that case the plaintiff had a property in the 
office of sexton of the cathedral of Salisbury, holding 
it by grant for life, under two patents dated in 1777, 
for which he paid a valuable consideration. The de- 
fendant was a mere intruder without any apparent 
right, who, while in occupation of the place, had re- 
ceived from visitors certain gratuities for which the 
plaintiff brought his suit. All that the case decides is 
that an action will not lie to recover such gratuities. 

In Powell vy. Milbank, reported in a note to 1T. R. 
399, note d, the action was brought to recover the 
profits of the curacy of Chester Le Street received by 
the defendant, the plaintiff having title to the curacy 
under a grant. 

Howard v. Wood, 2 Lev. 245, is also a case where the 
plaintiff held the office by grant. The court said that 
two or three actions of this kind, for money had and 
received, had been upheld, but at the importunity of 
the attorney-general the case was further adjourned 
without judgment, and it does not appear in the books 
what the outcome of it ultimately was. 

These cases have been manifestly misapprehended in 
some of the American courts, where they are cited in 
support of the broader doctrine that such action will 
lie in all cases by the party who is ultimately decided 
to have been elected, against one who has wrongfully 
occupied a public office, for the compensation he has 
received for performing its duties. For so wide a rule 
they clearly furnish no support whatever. 

They all relate to offices which the plaintiff might 
have held to him and his heirs, in which he might have 
had an estate to which his representatives would have 
succecded. They cannot be likened to public offices 
in this country which concern the administration of 
justice, and in which it is well settled that an incum- 
bent can have no right of property. 

This is the utmost that can be extracted from any 
English case, and amounts merely to an enforcement 
of the doctrine that one who takes the property of an- 
other must respond for its value. 

To apply the rule which admittedly flows from a 
recognition of the existence of a vested estate in an 
office to instances where such right of property is not 
acknowledged, is a palpable perversion of legal prin- 
ciples. Any argument which attempts to engraft upon 
the latter the consequences which attach to the former 
must be fallacious and misleading. Nor have I been 
able to find an American case which applies this doc- 
trine to a state of facts like that presented by this con- 
troversy. 

Allen v. McKeen, 1 Sumn. 277, related to an office in 
Bowdoin College, a private and not a political corpora- 
tion. Mr. Justice Story,in delivering the opinion of the 
court, after speaking of the distinction between pri- 





vate and political corporations, said that Allen, the 
plaintiff, was in office under a lawful contract to hold 
during good behavior, with a fixed salary and certain 
fees annexed, and that this was a contract for valuable 
consideration, which could not be impaired by legis- 
lation. This case was precisely like the English cases, 
and they were cited in support of the judgment of the 
court, which was correctly rendered in favor of the 
plaintiff. : 

In Auditors of Wayne County v. Benoit, 20 Mich. 176, 
the only question was whether the de jure officer could 
recover from the county the salary for the period 
during which he was evicted by the de facto officer to 
whom the salary had been paid. To this the court 
gave a negative answer. 

In the subsequent case of Comstock v. Grand Rapids, 
40 Mich. 397, the de jure officer was permitted to re- 
cover the salary for the entire period, no part of it 
having been paid to the unlawful occupant. 

On the determination of quo warranto proceedings 
in favor of the relator, in People v. Miller, 24 Mich. 
458, the court assessed his damages against the intruder 
at the fullamount of fees which the latter had received. 

These cases in Michigan are entitled to little weight 
in this discussion, as the statute law of that State 
(Comp. L., vol. IL., p. 1,961, § 7,080,) directs the court, 
when the title of the relator is established on quo war- 
ranto, to give him such damages against the de facto 
officer as he has sustained by the ouster. 

In Dorsey v. Smyth, County Auditor, 28 Cal. 21, the 
court required the auditor to pay the de jure officer the 
salary for the period during which he had been ousted, 
although payment had previously been made to the 
de facto officer. Stratton v. Oulton, 28 Cal. 44, is a like 
case. 

The case of Glascock v. Lyons, 20 Ind. 1, came up on 
demurrer to a complaint which charged that the de- 
fendant fraudulently usurped the office, and converted 
the fees to his own use. The court, in adjudging for 
the plaintiff, stated that “it treated the case as resting 
upon the facts averred and by the demurrer admitted 
to be true, namely, that the plaintiff was duly elected 
and justly entitled to the office, but that the defendant 
had obtained the evidence of title thereto through de- 
ceit, falsehood and fraud, and thereby had intruded 
into the same and was usurping the duties thereof. 
Under these circumstances we are not able to perceive 
any good conscience there would be in permitting the 
defendant to retain the salary of the office.”’ 

In Douglass v. State, 31 Ind. 429, the de jure officer 
had his damages againt the intruder, although no fraud 
was imputed to the latter. But the value of this case 
as an authority disappears when it is observed that the 
Indiana statute gives the successful relator in quo war- 
ranto the right to recover such damages. In the case 
last cited, the principal question was as to the proper 
measure of damages. Justice Elliot does not notice 
the statute in his opinion, but it must have had a con- 
trolling influence on his decision, as Justice Gregory, 
in his opinion in the same case, recites the statute and 
deduces his rule of damages from its language. 

In Hunter v. Chandler, 45 Mo. 452, judgment was 
rendered for the plaintiff upon a demurrer by the de- 
fendant, admitting the allegations of the petition, that 
‘*the plaintiff was duly elected and qualified as city 
attorney, and entitled to the emoluments of the office; 
that the defendant had usurped and intruded into the 
office and received the fees thereof, to and for the use 
of the plaintiff; and that as soon as the information in 
the nature of a quo warranto was filed against him, the 
defendant vacated the office, and disclaimed all right 
thereto.’’ The defendant thus, by his own admission, 
occupied the attitude of a mere usurper without appar- 
ent right, who had received money for the use of the 
plaintiff. 
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The de jure officer, in United States v. Addison, 6 
Wall, 291, recovered from the intruder the fees which 
accrued and were received by him after the court had 
decided that he was not entitled to the office. The 
judgment was rendered in a suit upon a bond given by 
the intruder when he took his writ of error in the quo 
warrante proceeding, conditioned to answer all dam- 
ages if he failed to make good his writ. 

The case of Dolan v. Mayor, 68 N. Y. 274, is authority 
only for two propositions: 

First. That disbursing officers charged with the duty 
of paying official salaries have, in the exercise of that 
duty, a right to rely upon the apparent title of an offi- 
cer de facto, and to treat him as an officer de jure, with- 
out inquiring whether another has the better right. 

Second. That the de jure officer, when he recovers 
possession of the office by quo warranto, is entitled to 
receive from such disbursing officer so much of the 
salary as at that time has not been paid to the in- 
truder. 

In New York as in Michigan, the statute law pro- 
vides that in proceedings in the nature of quo warranto, 
if judgment be had in favor of the person claiming 
title, he may recover of the intruder the damages he 
shall have sustained by reason of the usurpation. 

In California likewise, the following provision is 
found in the quo warranto act: 

“That if the judgment be rendered upon the right 
of the person alleged to be entitled, in favor of such 
person, he may recover by action the damages which 
he shall have sustained by reason of the usurpation of 
the office by the defendant. Gen. L. of Cal. 1850 to 
1864, § 5252. 

The Louisiana quo warranto act contains the same 
provision, and therefore it is deemed to be unnecessary 
to refer tothe cases in that State in which the subject 
under review has been discussed. Rev. Stat. of La. 
1870, p. 512, § 2600. 

In some of these American cases there are obiter 
dicta that an action for money had and received will 
lie in favor of the person entitled to the office against 
the de facto officer, but such declarations are based 
either upon statutory law or upon the mistaken assump- 
tion that they are justified by the English authorities 
which have been referred to. 

These observations of the courts in California, In- 
diana, Michigan, Louisiana and New York, lose their 
force as controlling authorities as to the state of the 
common law when it is considered that in those States 
the remedy sought to be enforced here is expressly 
given to the suitor by statute. 

In New Jersey there is an entire absence of any like 
statutory enactment to uphold the plaintiff's case. 

From this presentation of the adjudications which 
embraces the principal cases, it is manifest that in this 
State we are free to adopt what shall be conceived to 
be the better rule. 

In England offices are incorporeal hereditaments 
granted by the royal favor, aud are the subjects of 
vested or private interests. 

In this country they are not held by grant or con- 
tract, nor has any individual a property or vested right 
in them beyond the constitutional tenure and compen- 
sation. They are mere agencies of a political nature, 
created by appoiutment or election for the discharge 
of public functions. The incumbent cannot sell his 
office or incumber it, nor will it pass by an assignment 
of his property. The right to the fees or compensa- 
sation does not grow out of any contract between the 
government and the officer, but arises from the rendi- 
tion of the services. 5 Wait’s Act. and Def. 1; Con- 
ner v. Mayor, 5 N. Y. 285; Smith v. Mayor, 87 id. 
518; City of Hoboken v. Gear, 3 Dutcher, 279. 

The plaintiff in this case being without any prop- 
erty in the subject of the suit, and no privity existing 





between the parties, upon what basis can this action 
be rested ? 

If in a legal sense he had a right to the emoluments 
of the office as incident to his title, payment of them 
to another could not discharge the obligation of the 
government to pay him. Such right in the de jure 
officer was denied in the Dolan case, where the New 
York Court of Appeals, in conformity with public 
policy and the weight of authority, held that payment 
to the incumbent was an acquittance to the municipal 
corporation. 

It would however be far more just and accordant 
with legal principles that the public treasury should 
respond to the plaintiff here, than that the loss should 
fall upon the defendant, for it was through the mistake 
of the officers of the law and not by the defendant's 
fault, that the plaintiff has been subjected to the de- 
privation of his office. If fraud was imputable to the 
defendant the case would present a different aspect, 
but there is no pretense of bad faith on his part upon 
which to found a recovery. The unquestioned rule 
that mistake of the law excuses no one, and that the 
appropriation of another’s property under the honest 
belief by the wrong-doer that it is his own, furnishes 
no defense, has not the slightest application here. The 
distinction is too obvious to escape even casual obser- 
vation. In what respect did Curran mistake either 
law or fact? He took possesion of the office upon the 
assumption that he was declared duly elected by the 
board legally constituted to decide that question. In 
this he was not in error, for the fact is conceded to be 
so. He acted, not upon the fact of his election, but 
simply upon the fact that he was declared to be elected. 

As to the law he made no mistake, for it will not be 
denied that as matters then stood, it was his impera- 
tive duty to accept the fact to be as found by the board 
aud to occupy the place. A refusal on his part at that 
juncture would have been attended with the risk of 
ap indictment or the enforcement of a penalty against 
him. 

The tribunal legally constituted, primarily, to de- 
termine who was elected, awarded the certificate of. 
election to Curran. He contributed to that result by 
no improper act of hisown. He was a candidate for 
the office as he had aright to be, but did not put him- 
self in nor did he keep Stuhr out. After he was 
returned elected he would have been subject to a 
penalty for refusal to serve in the office. He did no 
illegal act; he did nothing but submit to the command 
of the law. He went in when the proper tribunal so 
adjudged, and went out promptly on the day the ad- 
verse decision came. The quo warranto investigation 
might have resulted in continuing his tenure of the 
office. He could not anticipate the issue of the litiga- 
tion, and if he could have done so, he could not have 
acted otherwise than he did. Until its determination 
he was under a legal obligation to discharge the duties 
of the office, and could not voluntarily surrender it 
without the risk of forfeiting his estate. If he had re- 
fused to perform the duties of the office Stuhr would 
not have been permitted to do so until judgment was 
rendered in his favor. Even in the event of Curran’s re- 
fusal to serve, the law provided for the appointment of 
an incumbent who would have served until Stuhr estab- 
lished his title. If this action can be maintained against 
Curran, recovery could also have been had against the 
person appointed in case of his refusal to serve. Cana 
rule which necessarily leads to such a conclusion be 
well founded? The public interest must suffer unless 
the office is filled, and as no one but he who is appa- 
rently elected can be permitted to occupy it and dis- 
charge its duties, how can it be said, that ex cquo et 
bono he should pay the compensation for the time he 
is thus in the office to one who has borne none of the 
labor incident to it? 
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It cannot be successfully asserted that Curran was 
in the wrong. He had no means of ascertaining 
whether the board of canvassers had erred in certify- 
ing to his election; that was a question for judicial 
determination. His position was totally unlike that 
of a person, who having a defective title to lands, en- 
ters into possession and receives the rents and profits. 
The distinction is boldly defined; the similarity not 
readily discernible. In the land there is a right of 
property of which the products are part and parcel. 
In the office this controlling feature is absent. In the 
former the recipient is absolutely free to act; in the 
latter the law makes it his duty to accept the position 
as the apparently-elected candidate, and he can decline 
only at the peril of punishment if he errs in supposing 
that he is not lawfally chosen. The profits of lands 
for which he must respond are their fair value in excess 
of that of the labor reasonably bestowed upon their 
production. The emoluments of office are presumed 
to be nothing more than an equivalent for the labor it 
imposes, so that even conceding the parallel, the in- 
cumbent gives in services as much as he receives in 
fees, and it is damnwm absque injuria. 

No countenance should be given to the notion that 
public offices are created for the benefit of office- 
holders. In this country where the cases almost uni- 
formly discard the idea of proprietary interest in such 
offices, the logical sequence is that the right to emolu- 
ment must be regarded as having no legal existence 
except as arising out of the rendition of services for 
which they are compensatory. 

The case of intrusion by fraud rests upon legal prin- 
ciples which do not apply here. Public policy would 
require that the fraud-doer be not encouraged by de- 
riving gain from his dereliction. 

To permit the plaintiff to recover in this case would 
bean anomaly. No other instance can be suggested 
where a party required by law to perform a ser- 
vice, can be deprived of the just compensation paid 
to him for it. Obedience to the law cannot, upon any 
just application of legal principles make him liable to 
an action of tort, nor leave him subject to be stripped 
by suit of that which he has fairly earned in the law’s 
service. To induce a court of justice to lend its aid to 
the enforcement of a demand so inequitable in its 
character, an array of authority should be produced 
which well nigh precludes controversy. The plaintiff 
affirms his legal right, and the burden rests on him to 
establish some stable foundation for it. 

The rule contended for by the plaintiff would operate 
so harshly upon the defendant that it does not com- 
mend itself as an equitable proceeding, and no case 
has been cited which constrains us to sanction a re- 
covery upon the facts of this case. 

That the English cases throw any light upon the real 
point at issue, or furnish any rule for our guidance 
under the circumstances here developed, cannot be 
conceded. The material facts here being so dissimilar, 
those cases do not appear to me to be entitled to se- 
rious consideration as controlling authorities. 

The imputation cannot be cast upon the law that it 
is so hard and unconscionable a task-master that it 
exacts the service and withholds the wages. Under 
the facts disclosed in this case an action will not lie 
against the de facto officer. He yielded obedience to 
the law when he performed the service, and on prin- 
ciples of natural justice he may retain the reward he 
has received. 

The judgment below should be affirmed. 

BEASLEY, C. J., dissenting, referred to the follow- 
ing authorities: Vaux v. Jefferen, 2 Dyer, 114; 
Pybus v. Mitford, 1 Mod. 122; Howard v. Wood, 
2 Lev. 245: Arris v. Stukley, 2 Mod. 260; Lee v. 
Drake, 2 Salk. 468; Boyter v. Dodsworth, 6 T. R. 
681; Webb’s case, 8 Rep. 45; Green v. Hewett, Peake, 








182; Lawler v. Alton, 8 Irish, 16; Dolan v. Mayor of 
New York; Hunter v. Chandler, 45 Mo. 452; United 
States v. Addison, 6 Wall. 291; Glascock v. Lyons, 20 
Ind. 1; Douglass v. State, 31 id. 429; People v. Miller, 
24 Mich. 458, Dorsey v. Smith, 28 Cal. 21; Petit v. 
Rousseau, 15 La. Ann. 239; Sigur v. Crenshaw, 10 id. 
297. 

For affirmance — The Chancellor, Magie, Parker, 
Van Syckel, Clement, Green, Whitaker. 7. 

For reversal — The Chief Justice, Dixon, Reed, 
Scudder, Cole. 5. 

Judgment affirmed. 


—_————__>___——_ 


ATTORNEY’S LIEN. 


U. 8. DISTRICT COURT, 8. D. N. Y., JUNE 1, 1882. 


IN RE WILSON. 

An attorney has no general lien upon an uncollected judg- 
ment for services in other suits, but only a particular 
lien for his costs and compensation in that particular 
case. 

ETITION for payment by an assignee in bank- 
ruptcy of an attorney’s lien. Petitioner bad been 

employed by bankrupts as attorney in several suits, in 
two of which he had recovered judgments against one 
Wilson and in one against Hine and others. The as- 
signee employed other attorneys to conduct the suits, 
and petitioner claiming a lien on the papers in his 
hands which was at the time recognized by the as- 
signee, surrendered all of them tothe attorneys em- 
ployed by the assignee. None of the judgments were 
at the time collected. The attorneys of the assignee 
afterward collected under supplementary proceedings 
the Wilson judgments. Petitioner claimed alien on 
the sums collected for his services in procuring such 
judgments and also for those in procuring the judg- 
ment against Hine and others. Other facts appear in 
the opinion. 


S. B. Hamburger, for petitioner. 
Blumenstiel & Hirsch, for assignee. 


Brown, J. It is not disputed that the sum of $826.69 
would be a fair compensation to the petitioner for his 
services to the bankrupts in obtaining the judgment 
against Hine and Phillips in May, 1879. Nothing 
however has been recovered thereon. All claims of the 
petitioner, aside from those connected with that judg- 
ment, have been paid,and the only question presented 
is whether the petitioner has a right to be paid the 
balance of $782.83 due to him for his services and 
costs in obtaining this judgment, out of the proceeds 
collected by the assignee, through his subseqisent at- 
torneys, upon the two Wilson judgmeuts recovered in 
January, 1879. 

The effect of the agreement of June 7, 1879, between 
the assignee and the petitioner, was to preserve what- 
ever lien or equitable rights the petitioner then had. 
It was sufficient for this purpose: it was not intended 
for any other purpose; it was not approved by the 
court; and if its terms were in fact such as to enlarge 
the petitioner's claims beyond his then existing legal 
lien, it would not bind the bankrupts’ estate, and the 
petitioner would be obliged to resort to his personal 
remedy against the assignee. The assignee however 
took the bankrupts’ estate charged with whatever 
legal or equitable lien existed against it in favor of 
the petitioner, and by the agreement then made these 
liens were preserved as they existed at that date. 

On the part of the assignee it was contended that 
nothing having been collected by the petitioner upon 
the two judgments against James Wilson, the at- 
torney’s lien thereon was limited to his taxed costs 
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and reasonable compensation in obtaining those judg- 
ments. The petitioner contends that his general lien 
for his whole bill, which legally attached upon the 
papers in his hands, including the notes upon which the 
judgments were maintained, followed the judgments 
and legally bound whatever money was subsequently 
collected thereon by the assignee. 

After examination of the numerous authorities on 
this subject, English and American, I am satisfied that 
the claim of the petitioner cannot be sustained, and 
that an attorney has no general lien upon an uncol- 
lected judgment for services in other suits, but only a 
particular lien for his costs and compensation in that 
particular cause. 

An attorney’s lien, as now generally recognized, is 
of two kinds: First, a general lien resting wholly 
upon possession, which is a mere right to retain until 
his whole bill is paid, all papers, deeds, vouchers, etc., 
in his possession upon which, or in connection with 
which, he has expended money or given his profes- 
sional services. This ‘retaining lien’’ is a general 
one for whatever may be due to him; and though a 
client may change his attorney at will, if the latter be 
without fault and willing to proceed in pending causes, 
none of the papers or vouchers can ordinarily be with- 
drawn from himexcept upon payment of his entire 
bill for professional services. In re Paschal, 10 Wall. 
483; In re Brown, 1 N. Y. Leg. Obs. 69; In re Broom- 
head, 5 Dowl. & L. 52; Blunden v. Desart, 2 Dru. & 
War. 423; Ex parte Nesbitt, 2 8ch. & Lef. 279; Ex parte 
Sterling, 16 Ves. 258; Griffiths v. Griffiths, 2 Hare, 592; 
Ex parte Pemberton, 18 Ves. 282; Lord v. Wormleigh- 
ton, 1 Jacob, 580; Bozon v. Bolland, 4 Myl. & C. 354, 
356; Ex parte Yalden, L. R., 4 Ch. Div. 129; Colmer 
v. Ede, 40 Law J., N.S. Chane. 185; Hough v. Ed- 
wards, 1 Hurl. & N. 171; Cross, Lien, 216; Stokes, 
Attys’ Liens, 28, 38; 2 Kent, 641. This lien, like other 
mere possessory liens, is however purely passive, being 
a bare right to hold possession till payment. 

The articles cannot be sold or parted with without 
loss of the lien, nor can any active proceedings be 
taken at law or in equity to procure payment of the 
debt out of the articles so held. Cross on Lien, 47, 48; 
Thames Iron Works v. Patent Derrick Co.,1 Johns. & 
H. 93; The Woolsey, 4 Fed. Rep. 552, 558. The statute 
of this State, passed May 8, 1869 (Laws 1869, ch. 738), 
which was designed to afford means of realizing pay- 
ment upon such mere possessory liens, applies only to 
liens “*upon any chattel property.’”’ Mere choses in 
action, such as the notes or demands placed in the 
petitioner’s hands for collection, are not ‘‘ chattel 
property,’’ 2 Bl. Com.* 387; Ingalls v. Lord, 1 Cow. 240; 
Ransom v. Miner, 3 Sandf. 692; and therefore not 
within the statute. As this general lien of the at- 
torney upon the notes and demands in suit depended 
wholly upon possession, and was a mere right of re- 
tention, incapable of any active proceeding to enforce 
payment, it could not be transferred ror attach to the 
judgments obtained upon them or to any proceeds 
thereof, unless such proceeds came into the attorney’s 
possession, which is not the fact in this case. 

The second kind of lien which an attorney has is 
that existing upon a judgment recovered by him, or 
moneys payable thereon, or upon some fund in court. 
This lien, so far as it extends, is not merely a passive 
lien, but entitles the attorney to take active steps to 
secure payment. It did not exist at common law. It 
is stated by Lord Mansfield to be not very ancient. 1 
Doug. 104; Stokes, 3. It does not depend upon pos- 
session, but upon the favor of the court in protecting 
attorneys as its own officers, by taking care, ex @quo 
et bono, that a “ party should not run away with the 
fruits of the cause without satisfying the legal de- 
mands of the attorney by whose industry and expense 
those fruits were obtained.’’ Reade v. Dupper, 6 T. R. 





361. As this equitable right rests solely upon the 
compensation due to the attorney for his services, and 
money expended in procuring the judgment or the 
fund secured, it is manifest that it cannot upon prin- 
ciple be extended beyond the services and expenses in 
the suit itself, or in any other proceedings by which 
the judgment or fund has been recovered, or in the 
same subject-matter. 

The distinction between an attorney’s “ retaining 
lien ” upon papers in his possession, and his “‘ charging 
lien” upon a judgment or other fund, is carefully 
pointed out by the lord chancellor in Bozon v. Bolland, 
4 Myl. & C. 354, 359. ‘*The solicitor’s claim upon the 
fund,”’ he says, ‘has been called transferring the lien 
from the document to the fund recovered by its pro- 
duction. But there is no transfer; for the lien upon 
the deed remains as before, though perhaps of no 
value; and whereas the lien upon the deed could never 
have been actively enforced, the lien upon the fund, 
if established, would give a title to payment out of it, 
The active lien upon the fund, if it exists at all, is 
newly created, and the passive lien upon the deed 
continues as before. If the doctrine contended for 
were to prevail, the lien of the solicitor upon the fund 
realized would in most cases extend to his general pro- 
fessional demand, and not be confined as it always is, 
to the costs in the cause; for it must very generally 
happen that the plaintiff's solicitor has in his hands 
the documents necessary to establish his client’s title 
to the money.”’ 

In Lann v. Church, 4 Madd. 207, the vice-chancellor 
said that he “‘had not been able to find any case in 
which it had been held that a solicitor had any lien on 
the fund recovered in the cause, except for his costs 
incurred in such cause.”’ 

Such is the well-established English practice. 
Stephens v. Weston, 3 B. & C. 538; Hodgkinson v. 
Kelly, 1 Hogan, 388; Hall v. Laver, 1 Hare, 571, 577; 
Perkins v. Bradley, id. 219, 231; Lucas v. Peacock, 9 
Beav. 177; Stokes Att’ys Liens, 138. The same prin- 
ciple has been repeatedly affirmed in this country 
where the English practice of recognizing a lien upon 
a judgment has been followed. 

In Phillips v. Stagg, 2 Edw. Ch. 108, the Vice-Chan- 
cellor says that ‘‘ the attorney’s lien is not to extend 
beyond the costs in this action. He cannot claim the 
amount of other costs due to him in other suits at 
law.’’ In Adams v. Fox, 40 Barb. 442, 448, Morgan, 
J., says: ‘* This lien is totally different from the lien 
upon the papers. The lien on the judgment is con- 
fined to the costs of the particular suit, and the at- 
torney can actively enforce it. The lien on the papers 
is merely a right to retain them, and applies to all his 
bills of costs.” In St. John vy. Diefenderf, 12 Wend. 
261, the precise question presented in this case was 
decided adversely to the attorney’s lien. Having 
recovered a judgment, the plaintiff's attorneys there 
guve notice to the defendant to pay the damages as 
well as the costs to them, on the ground that they had 
a demand against their client, for costs in other suits, 
to an amount equal tothe damages. The court say: 
“The question is whether the attorney has a lien 
upon his client’s money before it comes into his hands 
to satisfy the demand he has against his client for 
costs in other suits. * * * An attorney has a lien 
upon his client’s papers; but he has no lien upon any- 
thing which belongs to his client until it is in his pos- 
session. The costs belong to the attorney. There 
can be no lien upon what belongs to another, without 
possession.”’ Pope v. Armstrong, 3 Smedes & M. 214; 
Cage v. Wilkinson, id. 223; Hektograph Co. v. Four, 
11 Fed. Rep. 844. 

The petitioner contends that by the law of this 
State, as established by the Court of Appeals in the 
case of the Bowling Green Savings Bank v. Todd, 52 
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N. Y. 489, affirming 64 Barb. 146, the lien of an at- 
torney for his general balance, which exists upon all 
papers and vouchers in his possession, is extended 
equally to any judgments recovered or moneys col- 
lectible upon them. In that case a receiver of the 
plaintiff was appointed after a decree for the fore- 
closure of a mortgage had been obtained, but before 
the sale of the premises. The receiver employed 
Cullen and McGowan, the previous attorneys of the 
plaintiff, to proceed in the cause, and they afterwards 
caused the mortgaged premises to be sold, and received 
the proceeds, from which they claimed to deduct not 
only their bill in that action, but also a bill for pro- 
fessional services due to them from the plaintiff in 
other matters preceding the appointment of the re- 
ceiver, and also a third bill due to McGowan individ- 
ually for still prior services. At Special Term both the 
last-named bills were disallowed. The General Term 
on appeal allowed the prior bill of the firm, but disal- 
lowed the individual claim of McGowan; and this was 
affirmed by the Court of Appeals. The court last 
named say: “ The attorneys of the bank had a lien 
upon the papers in the foreclosure, not only for the 
costs and charges in that suit, but for any general 
balance in other professional business;” referring to 3 
T. R. 275; 8 East, 362. Neither of those cases how- 
ever sustain the doctrine of a general lien upon a 
judgment beyond the costs in the particular cause. 

In the court below Ingraham, J., says (64 Barb. 155): 
“Most of the cases in which this lien [upon the judg- 
ment] is recognized are cases where the claim was for 
costs of that particular action in which the motion 
was made. But the rule is equally well settled as to 
any claim which the attorney has for his services, and 
attaches as well to the proceeds of a judgment as to 
the papers on which the judgment was founded.” No 
authorities are cited for this last proposition, nor after 
much search have I been able to discover any in this 
country or in England. We have seen that so far as 
respects a generallien upon a judgment or fund in 
court, the authorities are all to the contrary. Where 
au attorney has collected money for his client, and no 
rights of third persons have intervened through as- 
sigument, death or bankruptcy, he might doubtless 
offset his own general bill. Patrick v. Hazen, 10 Vt. 
184. In the case of the Bowling Green Savings Bunk 
however the appointment of a receiver before the 
collection of the moneys prevented any legal right of 
set off. The moneys were collected by the attorneys 
upon the employment of, and as the attorneys of, the 
receiver; as in the case of Schwartz v. Jenney, 21 
Hun, 33, the moneys were collected upon the employ- 
ment and as the attorneys of the assignee. In neither 
of these cases does the distinction seem to be noted 
which has been so long established between a mere 
“retaining lien’ upon the papers in the possession of 
an attorney, which is general but purely passive, and 
his “‘ charging lien’’ upon a judgment or fund recov- 
ered, which is limited to services in the cause, but 
capable of being actively enforced. 

Numerous prior decisions of the Court of Appeals 
have declared, like the English cases, that an at- 
torney’s lien upon a judgment is based upon the 
equitable consideration that it is by the attorney’s 
labor and skill that the judgment has been recovered ; 
the judgment being within the control of the court, 
and the parties within its jurisdiction, the court will 
see that no injustice is done to its own officers. 

In Rooney v. Second Avenue R. Co., 18 N. Y. 368; in 
Ely v. Cooke, 28 id. 873; in Dunkin v. Vandenbergh, 1 
Paige, 626; and in many other cases the attorney has 
upon this ground been regarded us an equitable as- 
signee of the judgment to the extent of his demands 
in the cause. Prior to the adoption of the Code of 
Procedure the extent of this lien was limited to the 





taxable costs. The Code has made no other change 
than to extend the lien to any agreed or deserved 
compensation. Marshall v. Meech, 51 N Y. 140, 143; 
Haight v. Holcomb, 7 Abb. Pr. 210; Ackerman v. Ack- 
erman, 14 id. 229. 

Harris, J., in the case of Rooney,above cited, says that 
the attorney is now ‘‘to be regarded as the equitable 
assignee of the judgment to the extent of his claim 
for services in the action.’’ In the same case Com- 
stock, J., says: ‘* The attorney is entitled to a lien, as 
against his client, because his labor and skill contrib- 
uted to the judgment, * * *” and he “has an in- 
terest in the judgment either to the amount of those, 
or for some other amount which he is entitled to claim 
(by agreement or on the quantum meruit) as the meas- 
ure of his compensation.” 

In Marshall v. Meech, 51 N.Y. 143, the court say 
that the ‘‘ attorney has a lien for his costs and com- 
pensation upon the judgment recovered by him. Such 
alien existed before the Code, and is not affected by 
any provision of the Code. The lien exists not only 
to the extent of the costs entered in the judgment, 
but for any sum which the client agreed his attorney 
should have as a compensation for his services. To 
the amount of such lien the attorney is to be deemed 
an equitable assignee of the judgment.”’ 

In Wright v. Wright, 70 N. Y. 100, the court say. 
“The attorney had a lien for the amount of his costs 
and agreed compensation upon the judgment, and to 
that extent may be regarded as an equitable assignee of 
the judgment.”’ See, also, Ward v. Syme, 9 How. Pr. 16. 

Neither in the decisions nor in the principles an- 
nounced in any prior cases do I find any warrant for 
holding that an attorney has any lien upon an uncol- 
lected judgment beyond his compensation in the par- 
ticular cause. 

In the case of Wolfe v. Lewis, 19 How. 280, a case 
very closely analogous to that of the Bowling Green 
Savings Bank, the attorney had obtained a judgment 
of foreclosure, but the money due was paid into court 
without sale. Upon the attorney’s claims of a general 
lien for other services, and an order for payment 
thereof out of the fund by the court below, the Su- 
preme Court reversed the order and directed the fund 
to be paid to the complainants. 

In a recent case (In re Knapp, 85 N. Y. 284), Dan- 
forth, J., says: “The lien of the attorney upon a 
judgment recovered by him is upheld upon the theory 
that his services and skill procured it,’’ (71 N. Y. 443); 
thus reaffirming the only ground upon which this lien 
has ever been put, and which, while it explains the 
reason for the lien, also necessarily limits it to the 
services and charges in the same action. In the case 
last cited the same eminent judge adds: ‘‘No new 
rule was enunciated in Bowling Green Savings Bank v. 
Todd, 52 N. Y. 489, where it was said that the lien of 
the attorney attaches to the money recovered or col- 
lected upon the judgment.” 

As the prior rule was undoubted that the lien upon 
the judgment did not extend beyond the costs and 
compensation in the cause or in the same subject- 
matter, and as no new rule was intended to be enun- 
ciated in the case of Bowling Green Savings Bank, it 
must be understood that the Court of Appeals did not 
intend in that case to overrule so many express adju- 
dications that where the moneys have not been re- 
duced to the attorney’s actual possession, his :ien upon 
the judgment does not extend beyond the amount of 
compensation due to him in the particular cause, or 
in the same subject-matter. In re Paschal, 10 Wall. 
496; General Share T. Co.v. Chapman, L. R., 10. P. Div. 
771. 

In the present case the petitioner never came into 
possession of the moneys claimed; they were procured 
by the services of other attorneys, by legal proceed- 
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ings subsequent to the date of the petitioner's claim. 
These subsequent services were necessary to realize 
any thing upon the judgment, and the subsequent at- 
torneys have their own lien upon the judgment and 
its proceeds for their subsequent services in the cause ; 
and upon the doctrine contended for by the petitioner, 
they might have a conflicting lien for their own gen- 
eral balance, to the full amount collected, if their bill 
amounted tosomuch. Were the doctrine to be recog™ 
nized that attorneys have a general lien for all their 
professional services upon each and every uncollected 
judgment which they might have obtained in behalf 
of a client, through an indefinite period, very great 
confusion and inconvenience would be the necessary 
result. The petitioner's general bill in this case ex- 
ceeded each of the judgments against James Wilson. 
If one of them only had been collected by the subse- 
quent attorneys, the prior equitable assigument to the 
petitioner, upon the doctrine contended for, would 
either have entitled him to the entire proceeds, to the 
exclusion of the subsequent attorneys who might have 
had greater equitable claims for their services in ob- 
taining the money upon the judgment, or else would 
compel a further judicial hearing and determination, 
as between the former and subsequent attorneys, as to 
the apportionment of the proceeds between them. 

The bill of services which the petitioner now seeks 
to charge upon the two earlier judgments is moreover 
a bill for obtaining judgment against Hine and Phil- 
lips some four months afterward. How much, if any, 
of this bill, existed in Jannary, 1879, when the judg- 
ments against Wilson were recovered, does not appear; 
and by the rule that formerly existed, the attorney 
had no lien, except upon papers in his hands until 
judgment, or at least till a verdict. Sweet v. Bartlett, 
4 Sandf. 661; McCabe v. Fogy, 60 How. Pr. 488. 
latter bill, as it now stands, could not therefore have 
been a lien upon the prior Wilson judgments when 
they were entered; and if nota lien then, how could 
it become so afterward? Neither principle nor au- 
thority can sanction an increase in the amount ofa 
lien upon an uncollected judgment through subsequent 
services in independent matters. Section 66 of the 
new Code of Procedure, 1879, which gives an attorney 
“a lien upon his client’s cause of action” from its 
commencement, refers, I think, to his services and 
charges in the cause itself and no more, and does not 
affect the questions here considered. 

The petitioner’s claim to a lien upon the judgments 
against Wilson must therefore be disallowed. 

Upon the pending suits transferred by the petitioner 
under the agreement, the assignee has collected $144.57. 
The petitioner had a lien upon these suits and on the 
papers therein for his general bill,which the agreement 
has preserved. Those papers were essential to the 
further prosecution of these suits and to the recovery 
of the moneys afterward, collected therein. Upon the 
authorities above cited In re Paschal, 10 Wall. 483; In 
re Broomhead, 5 Dowl. & L. 52, etc., supra, the court 
would not bave ordered those papers to be traus- 
ferred by the petitioner except upon payment of his 
general bill, or some security analogous to that of the 
agreement made. Curver’s case, 7 Nott. & H. 499; 
Heslop v. Metcalfe, 3 Myl. & C. 183; Cane v. Martin, 2 
Beav. 584; Hektograph Co. v. Fourl, 11 Fed. Rep. 844. 
By that agreement this lien must be paid “out of the 
first moneys collected from those suits.’’ I find a bal- 
ance of $74.55 collected upon these suits not applied to 
the petitioner’s benefit, aud he is therefore entitled to 
that amount. 

The substitution of attorneys upon the Wilson ex- 
ecutions, and the surrender of the notes upon which 
those judgments were founded, were not necessary, 
and were of no value in the subsequent collection of 
those judgments; they were not even clearly embraced 
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in the terms of the agreement between the parties; 
and as they were of no beneficial use, the surrender of 
them cannot now serve asa basis for any claim to a 
general lien upon the Wilson judgments which did not 
previously exist. 

In Hodgkinson v. Kelly, 1 Hogan, 388, the court say: 
‘“The general lien exists as to the papers and deeds in 
his [the attorney’s] hands, but cannot be extended to 
the funds in the cause, if the plaintiff can obtain pay- 
ment without his assistance or the use of those 
papers.” 

The petitioner may have an order for the payment 
of $74.55, and his disbursements in this proceeding. 





MAILING INDECENT POSTAL CARDS. 





UNITED STATES DISTRICT COURT, KENTUCKY, MARCH 
1882. 





UnItTED STATES Vv. SMITH. 

The Federal statute forbidding the deposit in the mails of 
any ‘‘postal card upon which indecent,lewd, obscene or 
lascivious delineations, epithets, terms or language may 
be written,’ is not violated where the language written 
is merely coarse, unbecoming or profane. 

NFORMATION for the violation of the statute 
against mailing obscene literature. The opinion 
states the case. 


George M. Thomas, United States Attorney, for 
United States. . 


Barrett & Brown, for defendant. 


Barr, J. The information in this case alleges that 
the defendant, Smith, did knowingly deposit, for 
mailing and delivery in the mails of the United States, 
‘*a certain postal card, upon which indecent and ob- 
scene epithets, terms and language’”’ were written, 
to wit: 

** October 19, 1881. 

“Dr. Str: Your P. C. this date rec’d & in reply 
having had one business transaction with you which 
fully developed you to mea d——n scoundrel and 
rascal, I beg that all transactious in a business manner 
cease between us & that no further business relations 
ever to exist. 

** Respectfully, 
“F. A. SMITH.” 

This was directed to ‘“‘ F. M. Laswell, Esq., Glasgaw, 
Kenty.”’ 

The defendant admits writing and depositing in the 
mails this postal card, and the question arises whether 
this is an offense within the meaning of an act ap- 
proved July 12, 1876, amending section 3,893 of the Re- 
vised Statutes, providing a penalty for mailing obscene 
books, etc. That law enacts that section 3,893 of the 
Revised Statutes shall be and is hereby amended so as 
to read as follows: 

‘* Every obscene, lewd or lascivious book, pamphlet, 
picture, paper, writing, print or other publication of 
an indecent character, and every article or thing de- 
signed or intended for the prevention of conception or 
procuring of abortion, and every article or thing in- 
tended or adapted for any indecent or immoral use, 
and every written or printed card, circular, book, 
pamphlet, advertisement, or notice of any kind giving 
information directly or indirectly, where or how or of 
whom, or by what means, any of the hereinbefore 
mentioned matters, articles or things may be obtained 
or made, and every letter upon the envelope of which, 
or postal card upon which, indecent, lewd, obscene or 
lascivious delineations, epithets, terms or language 
may be written or printed, are hereby declared to be 
non-mailable matter, and shall not be conveyed in the 
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mails, nor delivered from any post-office, nor by any | 


letter carrier; and any person who shall knowingly 
deposit, or cause to be deposited, for mailing or de- 
livery, any thing delared by this section to be non- 
mailable matter, * * * shall be deemed guilty ofa 
misdemeanor, and shall for each and every offense be 
fined not less than one hundred nor more than five 
thousand dollars, or imprisoned at hard labor not less 
than one year nor more than ten years, or both, at the 
discretion of the court. Supp. Rey. St. 229.” 

The language of this postal card is not obscene, but 
it is insisted that it is indecent within the meaning of 
thislaw. A brief review of the legislation of Congress 
upon this subject will aid in coming to a correct con- 
clusion as to the meaning of the word “indecent ”’ as 
used in thisact. The first act upon this subject was 
approved March 3, 1865, and in that act the language 
was **no obscene books, etc., * * * or other pub- 
lication of a vulgar and indecent character.’”’ The 
next act was approved June 8, 1872, and provided that 
“no obscene book, etc., * * * or other publication 
of a vulgar or indecent character, or any letter, upon 
the envelope of which, or posta] card upon which, 
scurrilous epithets may have been written or printed, 
or disloyal devices printed or engraved, shall be car- 
ried in the mail.”” The next act was March 3, 1873, 
and that provided ‘‘no obscene, lewd or lascivious 
book, etc., * * * or other publication of an inde- 
cent character, * * * nor any written or printed 
card, circular, * * * upon which scurrilous epi- 
thets may be, * * * shall be carried in the mails,” 
etc. The title of this act is ‘* An act for the suppres- 
sion of trade in and circulation of obscene literature 
and articles of immoral use.’’ Section 3,893 of the 
Revise Statutes provided that postal cards upon which 
“indecent or scurrilous epithets are written or printed, 
should be non-mailable.”’ 

It will be noticed, from this review of the legislation 
of Congress, that the act of 1873 omitted the words 
“disloyal devices,” which was in the act of 1872, but 
retained the word “ scurrilous,’”’ which was used in the 
Revised Statutes; but that the act of 1876 omitted the 
word *“ scurrilous,’ and the law is now substantially 
as originally enacted in 1865. It is quite clear that the 
purpose of the act of 1865 was to prevent the mails 
from being used to circulate obscene literature, pic- 
tures, etc., and prevent their use for immoral pur- 
poses, such as would give information in regard to 
abortions, etc. 

The connection in which the word ‘‘indecent”’ is 
used, taken with the history of the legislation upon 
the subject, leads me to the conclusion that it means 
immodest, impure; and that language, which is coarse 
or unbecoming, or even profave, is not within the in- 
hibition of this act. This constraction harmonizes 
with the other provisions of the act, and a broader 
definition of the word *‘indecent’’ would lead us be- 
yond its spirit, and into an uncertain and boundless 
field of construction. 

The information should be quashed. 





DIVORCE DECREE AGAINST NON-RESI- 
DENT PROHIBITING REMARRIAGE 
INVALID. 


MARYLAND COURT OF APPEALS, MARCH 18, 1883. 


GARNER V. GARNER.* 


Where the defendant ina divorce suit is a non-resident, the 
jurisdiction of the court islimited to the dissolution of the 
marriage. 

Where the decree goes further and says the defendant shall 
not marry again, such prohibition is not necessarily a part 





*Appearing in 56 Maryland Reports. 





of the decree dissolving the marriage, but is in the nature 
of a decree in personam, affecting the rights of a party 
beyond the jurisdiction of the court, and so much of the 
decree is invalid. 


| ates from the Circuit Court of Baltimore city. 


The case is stated in the opinion of the court. After 
the decree was passed the defendant filed a petition 
asking that the prohibitory clause be stricken out. on 
the ground that the court had no jurisdiction to decree 
such prohibition against her, she being a non-resident, 
and not having been lawfully brought into court. The 
court below overruled this petition and the defend- 
ant appealed. 


William Reynolds, for appellant. 
No counsel appeared for appellee. 


Rosrnson, J. This is a bill by the appellee,a citizen 
of this State, praying a divorce a vinculo matrimonii 
from the appellant now residing in the city of New 
York, upon the ground of abandonment. 

In granting the divorce the court below, in the exer- 
cise of the discretion vested in it by the statute of 1872, 
chap. 272, further ordered and decided that the appel- 
lant Wilhemina E. Garner, should not contract mar- 
riage with any other person during the life-time of 
the appellee. 

It is conceded that the domicile of the husband is the 
matrimonial domicile, and that the court had jurisdic- 
tion to grant the divorce; but it is insisted that so 
much of the decree as forbids the appellant from 
marrying again is a decree or judgment in personam - 
rendered against the appellant, a resident of another 
State, and therefore void. 

This objection is, we think, well taken. To rendera 
judgment binding the court must have jurisdiction 
over the person or subject-matter. Jurisdiction over 
the person can only be acquired by service of process 
of some kind, or by voluntary appearance. The process 
of acourt cannot be served beyond the limits of the 
State, and non-residents are not therefore amenable to 
such process. Hence it is that jadgments in personam 
are not binding upon persons living beyond the limits 
of the State, unless they voluntarily appear and answer 
the suit. 

All the cases which recognize the jurisdiction of a 
State to determine the matrimonial status of its own 
citizens, although one of the parties live in another 
State, limit the exercise of it to the dissolution of the 
marriage. The decree in such cases affects only the 
status or marriage relation. To go one step further, 
and say the guilty party, who is a non-resident and 
therefore beyond the process of the court, shall not 
marry again, is quite a different thing. Such a prohibi- 
tion is not necessarily a part of the decree dissolving 
the marriage, but in the nature of a decree in personam 
affecting the rights of parties beyond the jurisdiction 
of the court. 

So much of_the decree therefore as prohibits the 
appellant from marrying again must be reversed. 

Decree affirmed in part and reversed in part. 


UNITED STATES SUPREME COURT AB- 
STRACT. 


CORPORATION — TRANSFER OF STOCK—BANK CON- 
CLUDED BY ACTION OF OFFICERS.— The firm of P. & 
Co. assigned as collateral security to T., to secure a 
loan by him to them, shares in the W. bank. The notes 
becoming due and unpaid, T. wrote to the cashier of 
the W. bank asking fora new certificate, and inquiring 
what the stock was worth. The cashier replied, and 
promised to forward a new certificate, but could not do 
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that,as the president of the bank was absent. Negotia- 
tions were had by T. through the cashier for a sale of 
the stock, during which the cashier wrote T. that it 
would be useless to forward him a certificate, as he in- 
tended to sell the stock. An entry was made on the 
stock ledger of the W. bank crediting T. with $10,000, 
the face value of the stock. Some daysafter thisaccount 
was debited with two items of $500 each for 20 shares 
of stock sold, and the proceeds were remitted by the 
cashier to T. This stock ledger was the only book kept 
by the W. bank showing the transfers of stock, except 
a book of certificates, the stubs of which showed to 
whom the corresponding certificate had been issued, 
and what certificate had been surrendered in lieu of it. 
The stock ledger was kept by the cashier. The cashier 
was a member of the firm of P. & Co., and known by 
the directors of the bank to be such. It was his usual 
practice, as cashier, to make and keep the account of 
transfers of stock without consulting in each case with 
the board of directors. About a month after these 
credits and debits were made P. & Co. failed, and a 
month later assigned for the benefit of their creditors. 
After this the attorney for the W. bank notified T. 
that the president or directors never approved of the 
transfer of the stock from P. & Co. to him, and could 
not do so, as P. & Co. were indebted to the bank, and 
the statute forbade a transfer under such circumstan- 
ces. The statute referred to provided thus: ‘‘The 
stock of the bank shall be assignable and transferable 
on the books of the corporation only, and in the pres- 
ence of the president or cashier, in such manner as the 
by-laws shall ordain, but no stockholder indebted to 
the bank for a debt actually due and unpaid shall be 
authorized to make a transfer or receive a dividend 
until such debt is discharged or security to the satisfac- 
tion of the directors given for the same.’’ There was 
no by-law of the W. bank in the subject. J7eld, that 
as between the firm and T. the title to theshares of 
stock passed (Johnston vy. Laflin,103 U. 8.804); that this 
title was subject tothe lien of the W. bank for the 
debt of the stockholders to it if it saw fit to enforce 
such lien, but it might waive the lien, and in this case 
it didso. The bank was properly represented in the 
act of transfer by its cashier: and he was authorized to 
bind the bank in consummating the transaction, by 
virtue of his office, in the absence of any by-law, ac- 
cording to the usage of the business and the practice 
of the particular bank, presumed to be known to and 
approved by thedirectors. Case v. Bank, 100 U. S. 446. 
Held also that T. was entitled to a certificate for the 
shares of stock not sold by the cashier for him, and 
could maintain an action to compel the issue of such 
certificate. Decree of U. 8. Cire. Ct., W. D. Pennsyl- 
vania, modified. Cecil National Bank v. Watsontown 
Bank. Opinion by Matthews, J. 

[Decided April 24, 1882.] 

MUNICIPAL BONDS—SUBSEQUENT LAW LIMITING 
TAXATION — IMPAIRING CONTRACT.— When bonds of a 
county were issued there was no limit upon the amount 
of tax that could be imposed upon the property of the 
county. Thereafter the State law limited the author- 
ity of a county to tax to one and one-half per cent upon 
the property valuation. Held, that the limitation was 
invalid as applied to the bonds when it impaired the 
means of their payment, and the county tax authori- 
ties could not set up in answer to a mandamus requir- 
ing them tolevy atax and pay the bonds, that they 
were without power to do so, as they had already 
reached the limit of the one and a half per cent allowed 
to be imposed. It must be considered as settled in this 
court,that when authority is granted by the legislative 
branch of the government to a municipality, or a sub- 
division of a State, to contract an extraordinary debt 
by the issue of negotiable securities, the power to levy 
taxes sufficient to meet at maturity the obligation to 








be incurred is conclusively implied, unless the law 
which confers the authority, or some general law in 
force at the time, clearly manifests a contrary legisla- 
tive intention. The power to tax is necessarily ay 
ingredient of sucha power to contract, as ordinarily 
political bodies cau only meet their pecuniary obliga- 
tions through the instrumentality of taxation. Loan 
Assoc. v. Topeka, 20 Wall. 655; United States v. New 
Orleans, 98 U. S. 381. The case United States y, 
Macon County, 99 U. 8S. 589, distinguished. In that 
case there was aspecial limitation on the power to tax 
coupled with the authority to contract, and because the 
Legislature saw fit to say how much of a tax in addition 
to that otherwise provided might be levied to meet the 
new and extraordinary obligation which was contem- 
plated, it was held that a prohibition against any thing 
more was necessarily to be inferred. Judgment of U. 
S. Cire. Ct., E. D. Missouri, affirmed. County Court of 
Rollo County vy. United States ex rel. Douglass. Opin- 
ion by Ward, C. J. 

[Decided May 1, 1882. 


MUNICIPAL BONDS— CONSTITUTIONAL PROVISION 
NOT AFFECTING EXISTING STATUTES.— The Constitu- 
tion of Missouri that went into operation July 4, 1865, 
contained the following provision: ‘*The general 
assembly shall not authorize any county, city or town 
to become a stockholder in or to loan its credit to any 
company, association or corporation, unless two-thirds 
of the qualified voters of such county, city or town, at 
aregular or special election to be held therein, shall 
assent thereto. It also contained this provision: “All 
statute laws of this State now in force,not inconsistent 
with this Constitution, shall continue in force until 
they shall expire by their own limitation, or be 
amended or repealed by the general assembly.” Held, 
that an act of the Legislature passed before the Consti- 
tution went into effect authorizing a city to issue bonds 
in aid of a railroad without compliance with the pre- 
requisites mentioned in the Constitution was not 
repealed by that instrument, and that such bonds, is- 
sued after the Constitution went into effect were valid. 
It has been repeatedly held by the Supreme Court of 
Missoari, in decisions approved and followed uniformly 
by this court, that such repeal isnot the direct and 
immediate result of the Constitution itself; that on the 
contrary, the prohibition contained in that instrument 
is a limitation merely upon the power of the Legisla- 
ture for the future, so that it should not thereafter 
grant authority to municipal corporations to become 
stockholders in companies except upon the terms ex- 
pressly mentioned, and that all previous grants of such 
authority remain in their original force until duly re- 
voked, unaffected by the constitutional provision. 
County of Callaway v. Foster, 93 U. S. 570; County of 
Scotland v. Thomas, 94 id. 682; County of Henry v. 
Nicolay, 95 id. 619; County of Ray v. Vansycle, 96 id. 
675; County of Schuyler v. Thomas, 98 id. 169; County 
of Cass vy. Gillett, 100 id. 585. Judgment of U. S. Cire. 
Ct., E, D. Missouri, affirmed. City of Louisiana v. 
Taylor. Opinion by Matthews, J. 

(Decided April 24, 1882. 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

ACTION — MALICIOUS PROSECUTION AND FALSE IM- 
PRISONMENT.— Where the subject-matter of an offense 
charged on the accused is wholly beyond the jurisdic- 
tion of the committing magistrate, only an action for 
false imprisonment, and pot an action for malicious 
prosecution, will lie. Butif the subject-matter and 
the person be within the proper jurisdiction of the 





*Appearing in 12 Federal Reporter. 
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magistrate, and the papers upon which the process was 
issued, or the process itself, be defective or irregular, 
merely upon the proceeding being terminated, if the 
prosecution was malicious, the accused may maintain 
an action either for false imprisonment or for malic- 
ious prosecution. Baker v. Braham, 2 W. Bl. 865; 
Holley v. Mix, 3 Wend. 350; Pease v. Burt, 3 Day, 485; 
Jay v. Almy,1 W. & M. 262; Blythe v. Tompkins, 2 
Abb. Pr. 468; Day v. Woodworth, 13 How. 363; Brown 
y. Chadsey, 39 Barb. 253; Williams v. Garrett, 12 How. 
Pr. 456; Doyle v. Russell, 30 Barb. 300; Morris v. 
Scott, 21 Wend. 281; Newfield v. Copperman, 47 How. 
Pr. 87; Thaule v. Krekeler, 81 N. Y. 428; Van Latham 
y. Libby, 38 Barb. 348; Dennis v. Ryan, 63 id. 145; and 
65 N. Y. 385; Stone v. Stevens, 12 Conn. 219; Hayes v. 
Younglove, 7 B. Monr. 545; Stancliffe v. Palmeter, 18 
Ind. 821; Stocking v. Howard (Miss.), 24 Alb. Law J. 
537; Sweet v. Negus, 30 Mich. 406; Collins v. Love, 7 
Blackf. 416; Forrest v. Collier, 20 Ala. 175; Gibbs v. 
Ames, 119 Mass. 60; Gaston vy. Willcock, 2 Wilson, 302; 
West v. Smallwood, 3 Mees. & W. 418; Wicks v. Fen- 
tham, 4 T. R. 247; Pippet v. Hearn, 5 Barn. & A. 634; 
Farley v. Danks, 4 El. & Bl. 493. U.S. Dist. Ct., 8. 
D. New York, March 25, 1882. Castro v. De Uriarte. 
Opinion by Brown, D. J. 

CopPpyRIGHT — CHROMO FOR GRATUITOUS DISTRIBU- 
Tion.— A chromo, if a meritorious work of art, may be 
copyrighted, though designed and used for gratuitous 
distribution as an advertisement for the purpose of at- 
tracting business. In Cobbett v. Woodward, L. R., 14 
Eq. 407, the catalogue of an upholsterer, containing 
engravings of the articles offered by him forsale and 
circulated gratuitously, was held not to be the subject 
of copyright on this ground. A similar decision was 
made in this court in Collender v. Griffith, 11 Blatchf. 
212, concerning engravings of billiard tables offered 
for sale; but in that case it was held that the engrav- 
ings were not works of art, and did not have any value 
or use as such, and that it was a mere mode of adver- 
tising the tables for sale. The case of Ehret v. Pierce, 
18 Blatchf. 302, was decided upon the same principle. 
The case of Cobbett v. Woodward, supra, has not been 
followed in England, but was substantially overruled 
in the subsequent case of Grace vy. Newman, L. R., 19 
Eq. 623. U. S. Cire. Ct., 8. D. New York, April 3, 1882. 
Yuengling v. Schile. Opinion by Brown, D. J. 

PARTIES — COLLUSIVE PLAINTIFF.— A plaintiff who 
has been introduced into a controversy by assignment 
or transfer, merely that he may acquire a standing and 
relation to the controversy to enable him to prosecute 
it for the beneficial interests of the original party, is 
improperly and collusively made a party to the suit. 
Where the plaintiff had no substantial interest in the 
coupons sued on, but obtained the legal title to enable 
him to maintain the action, and where he bought them 
without any inguiry as to their validity or value, and 
pretended to pay for them by a check which he never 
paid, itis the duty of the court to dismiss the suit. See 
Hawes v. Contra Costa Wat. Co.,25 Alb. L. J. 146; 
Barney v. Baltimore City, 6 Wall. 280. U.S. Cire. Ct., 
N. D. New York, April, 1882. Fountain v. Town of 
Angelica. Opinion by Wallace, C. J. 


REMOVAL OF CAUSE — TENANT — NOMINAL PARTY — 
FRIENDLY ALIEN.— (1) A tenant in possession sued in 
trespass to try the title to land, and who disclaims title, 
may have her landlord, the real party in interest, sub- 
stituted as defendant. In such case she is but a nom- 
inal party on the record, whose presence could not de- 
feat the right of the real parties in interest to have the 
cause determined in the Federal court. Greene v. 
Klinger, 10 Fed. Rep. 689. (2) Where, by act of Con- 
gress, the power of the United States judiciary was 
extended to controversies between a State and the 
citizens thereof and subjects of a foreign State, the act 





is broad enough to covera suit brought by the State 
against the subjects of friendly foreign powers, and 
such alien defendants, being the real parties in interest, 
have the right to have their cause removed for trial to 
the Circuit Court, and a motion to remand should be 
refused. U.S. Ciro. Ct., N. D. Texas, April, 1882. 


State of Texas v. Lewis. Opinion by McCormick, D. J. 


—_——_-—_____. 


ILLINOIS SUPREME COURT ABSTRACT. 
MARCH, 1882.* 


ESTOPPEL — ADJUDICATION BY COURT OF ANOTHER 
STATE.—A decree of a court of competent jurisdiction 
in the State of Indiana, finding that a deceased grantor 
of lands was, at the time of making a conveyance of 
lands in that State, insane and incapable of doing 
business, and setting such conveyance to his wife 
aside, is not only competent evidence to establish the 
fact of the grantor’s insanity, in a suit between sub- 
stantially the same parties, to avoid a conveyance of 
lands in this State, made by the same grantor and at 
the same time the deed was made of the Indiana lands 
to a trustee who immediately conveyed to the grantor’s 
wife, but when properly pleaded and relied on, is con- 
clusive upon the defendants in the latter suit as to that 
fact. Whether an adjudication relied on as an estop- 
pel goes to a single question or all the questions in- 
volved in a cause, the fundamental principle upon 
which it is allowed in either case is that justice and 
public policy alike demand that a matter, whether con- 
sisting of one or many questions, which has been sol- 
emnly adjudicated by a court of competent jurisdic- 
tion, shall be deemed finally and conclusively settled 
in any subsequent litigation between the same parties 
where the same question or questions arise, except 
where the litigation is a direct proceeding for the pur- 
pose of reversing or setting aside such adjudication. 
The foregoing view of the law on this subject is be- 
lieved to be fully sustained by the following authorities: 
Betts v. Starr, 5 Conn. 550; Parker v. Standish, 3 Pick. 
288; Van Rensselaer v. Akin, 22 Wend. 549; Aurora 
City v. West, 7 Wall. 82; Young v. Black, 7 Cranch, 
565; Miller v. Manice, 6 Hill. 114; White v. Coats- 
worth, 2 Seld. 137; Eastman v. Cooper, 15 Pick. 276; 
Gardner v. Buckbee, 3 Cow. 120; Bouchaud v. Dias, 
3 Den. 243; Hayes v. Gudykunst, 1 Jones, 221; Crom- 
well v. County of Sac, 94 U.S8., 4 Otto, 526; Davis v. 
Brown, id. 423; Dutchess of Kingston’s case, 2 Smith’s 
L. C. 424; Outram v. Moorewood, 3 East, 346; Moonott 
v. Hampton, 7 T. R. 269; Arlin v. Parkin, 2 Burr. 665. 
Hanna v. Reed. Opinion by Mulkey, J. 


HIGHWAY — RIGHTS OF ADJOINING PROPERTY OWN- 
ERS.—The owners of property bordering upon streets, 
have, as an incident to their ownership of such prop- 
erty, a right of access by way of the streets, which 
can not be taken away or materially impaired by the 
city without incurring legal liability to the extent of 
the damages thereby occasioned, and to this extent it 
may be said there is a special trust in favor of adjoining 
property holders. But in no other respect do such own- 
ers or citizens of the municipality have a right in the 
streets other or different from that of the public gen- 
erally. Property holders in a city have an equitable 
right to have enjoined any breach of trust intended by 
the municipality, by which their burdens of taxes or 
special assessments for the opening repairing orimprov- 
ing of streets, etc., will be materially increased. The 
owner of a lot and buildings thereon cannot maintaina 
bill to enjoin the city and its authorities from vacating 
a part of a street in the city,some three and a half blocks 
distant from his property, where it does not appear 
that he will suffer some special injury different from 





* Appearing in 102 Illinois Reports. 
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that of the public generally, though in a greater degree, 
and where the burdens of taxation are not thereby in- 
creased, and his property will not sustain any physi- 
cal injury in consequence of the vacation. And the 
fact that in consequence of such vacation a corporation 
will change its place of business, thereby diminishing 
the complainant’s tenants, will not authorize sucha 
bill. The fact that property owners upon a street have 
been specially assessed as benefited by the opening of 
a part of the street some blocks off, and have paid such 
assessments, does not give them any special property 
in such street any more than to any other tax-payer, 
and gives them no equitable ground to enjoin the va 
cation of such part of the street. For any act obstruct- 
ing a public and common right, no private action will 
lie for damages of the same kind as those sustained by 
the general public, although in a much greater degree 
than any other person, but an action will lie for pe- 
culiar damages of a different kind, though even in the 
smallest degree. A private individual cannot main- 
tain a bill to enjoin a breach of public trust (in the ab- 
sence of statutory authority) without showing that he 
will be specially injured. See Smith v. Boston, 7 Cush. 
254; Castle v. Berkshire, 11 Gray, 26; Brightman v. 
Fairhaven, 7 id. 271; Paul v. Carver, 24 Penn. St. 207; 
Brady v. Shinkle, 40 Iowa, 576; Barr v. Oskaloosa, 45 
id. 275; Ellsworth v. Chickasaw Co., 40 id. 571; Shau- 
but v. Railroad Co., 21 Minn. 502; Wilder v. De Core, 
26 id. 11; Pollak v. Orphan Asylum, 48 Cal. 490; Fear- 
ing v. Irwin, 55 N. Y. 486; Jackson v. Jackson, 16 
Ohio St. 163; People v. Supervisors, 20 Mich. 95; Riggs 
v. Detroit, 27 id. 262; Hinchman v. Detroit, 9 id. 103; 
Transylvania University v. Lexington, 3B. Monr. 27; 
Higbee v. Railroad Co.,19 N. J. Eq. 276; Coster v. 
Mayor, 43 N. Y. 399; Bailey v. Railroad Co., 4 Harr. 
389; Delaware and Maryland R. R. Co. v. Stump, 8 Gill 
& Johns. 479; Kittle v. Fremont, 1 Neb. 829; Sargent 
v. Railroad Co., 1 Handy, 22; Haynes v. Thomas, 7 
Ind. 38; Venard vy. Cross, 8 Kans. 248; Railroad Co. v. 
Combs, 10 Bush, 382; Sulte v. Union Pac. T. Co., 50 
Cal. 592; Lansing v. Smith, 8 Cow. 146; Chamberlain 
v. West R. Co., 2 Best. & S. 605; Beckett v. Midland 
R. Co., L. R.,1C. P. 241; on Appeal, 3 C. P. 82; Me- 
Carthy v. Metropol. Bd. of Wks., L. R., 7 C. P. 508; 
Lyon v. Fishmongers Co., L. R., 1 App. Cas. 662; Bige- 
low v. Hartford Bridge Co., 14 Conn. 565; O’Brien v. 
Norwich and W. R. Co., 17 id. 372; Doolittle v. Su- 
pervisors of Broome, 18 N. Y. 155; Roosevelt v. Dra- 
per, 23 id. 318; Hale v. Cushman, 6 Metc. 425; Croft v. 
Jackson County, 5 Kansas, 518; Conklin v. Commis- 
sioners, 13 Minn. 454; Bogg v. Detroit, 5 Mich. 536; 
Chaffee v. Granger, 6 id. 51. City of Chicago v. Union 
Building Association. Opinion by Schofield, J. 


LIMITATION — SURETYSHIP — GUARDIAN’S BOND.— 
A plea to an action on a guardian’s bond by a surety, 
that hedid not at any time within sixteen years before 
the suit execute the bond, isclearly bad. The limita- 
tion runs only from the time a cause of action accrues, 
and not from the date of the bond,and it requires both 
the execution of the bond and its breach to consti- 
tute a cause of action. Bonham v. People of Illinois. 
Opinion by Dickey, J. 





VERMONT SUPREME COURT REPORTS. 
OCTOBER TERM, 18381.* 


EVIDENCE— HEARSAY DECLARATIONS OF PATIENT 
TO PHYSICIAN ATTENDING HIM.— In an action for in- 
juries received on the highway, the plaintiff claiming 
that he discharged blood from his bowels, and the de- 
fendant that if he discharged blood it was caused by 
some former disease, it was admissible for the attend- 





*To appear in 54 Vermont Reports. 





ing physician to testify that he observed his patient's 
stools two successive days next after the accident, and 
that they consisted of a bloody mucous substance; 
that he prescribed for this difficulty; and also that he 
learned from him,while attending him, that the bloody 
flow continued for aboutone month. But it was error 
to allow the physician to testify that the plaintiff called 
on him before the accident, and that he madea single 
prescription ; and that subsequently while treating him 
he told him that it had cured him. When the bodily 
condition is the subject of inquiry, an opinion in re- 
gard to it must depend largely upon the patient’s 
bodily sensations and ailments which goto make up 
the symptoms of disease or injury, and which can be 
known only to the person who experiences them, and 
can be proved only by proving his declarations, except 
as the person himself might testify to them. But there 
isa limitation to the application of the rule. Such 
evidence is not extended, in the case of a non-profes- 
sional witness, beyond the necessity upon which the 
rule is founded. It has been held in some well-consid- 
ered cases that this evidence must relate to the present 
and not to the past; that any thing in the nature of 
narration must be excluded; that it must be confined 
strictly to such complaints, expressions and exclama- 
tions as furnish evidence of a present existing pain or 
malady. Insurance Co. v. Mosley, 8 Wall. 397; Bacon 
v. Inhabitants of Charlton, 7 Cush .581; Barber v. Mer- 
riam, 11 Allen, 322. In the last two cases cited a dis- 
tinction is recognized in therule as applicable to the 
testimony of a medical man. The opinion of a surgeon 
or physician is admissible as the testimony of an ex- 
pert, and this opinion is necessarily formed in part on 
the statements of the patient describing his condition 
and symptoms, and the causes which have led to the 
injury or disease under which he appears to be suffer- 
ing. When the opinion is admitted, the reason and 
grounds on which it is founded should be admitted 
also. A party should be allowed to show that the 
opinion of his expert witness is the result of due in- 
quiry and investigation into the condition and symp- 
toms of the patient, both past and present. This could 
only be shown by allowing the physician to testify to 
what he learned from the patient relating to his injury 
or disease on professional consultation. This was al- 
lowed in Hathaway's Administrator v. Insurance Co., 
48 Vt. 335. Hathaway had taken his own life, and the 
issue on the trial was whether he was insane when he 
did it. In a consultation as to his health, which he had 
with his physician some two or three weeks prior to 
his death, he told the physician that ‘‘ at times he felt 
as if he must take his life;’’ ‘that he had an impulse 
to take his life.’”” The court held that these declara- 
tions were properly admitted, in accordance with the 
principle recognized in State v. Howard, 32 Vt. 404; 
Kent v. Lincoln, id. 598, etc. See also Earl v. Tup- 
per, 45id. 275. Knox v. Town of Wheelock. Opinion 
by Veazey, J. 


GUARDIANSHIP — PURCHASE BY GUARDIAN OF 
WARD’S PROPERTY.— A guardian cannot deal with 
himself; cannot be at once vendor and vendee; hence 
when he sells his own property to his ward, the ward 
can ignore the sale and recover the price; and this rule 
is not affected by the good faith of the guardian. Also 
the interest on money invested in real estate without 
a license from the Probate Court,though it sold for the 
same that was paid for it, and was occupied by the 
wards and their mother. And any action of the Pro- 
bate Court, two years after such sale, by way of con- 
firmation, or legalizing such investment of the wards’ 
funds, is no protection to the guardian. See Wormley 
v. Wermley, 8 Wheat. 421; Michoud v. Girod, 4 How. 
503; Davoue v. Fanning, 2 Johns. Ch. 252. Hendee 
v. Cleveland. Opinion by Powers, J. 
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TAXATION — SALE BY COLLECTOR AT WRONG HOUR. 
—<Asale of property seized for taxes, and sold by a 
collector at ten o’clock in the forenoon under an ad- 
journment to one o'clock in the afternoon, is irregular, 
and renders him a trespasser; and the result is the 
same although the property sold well; was applied on 
the plaintiff's taxes; and his attorney was present, 
knew of his mistake and said nothing. See Stoughton 
y. Mott, 25 Vt. 668; Hallv. Ray, 40 id. 576; Wheelock 
y. Archer, 26 id. 380. Buzzell v. Johnson. Opinion by 
Veazey, J. 

WARRANTY —INSPECTION AND ACCEPTANCE OF 
GOODS DOES NOT WAIVE— AGE OF HOPS.— Some hops 
were sold by sample. An acceptance of them after 
inspection is not a waiver of the warranty, the vendee 
supposing them to be as represented. The age of the 
hops affected their quality. A false warranty of the 
age was essentially a false warranty of the quality. 
Where there isa warranty as to quality ina sale of 
chattels, though on inspection at the time of sale, if 
the property sold does not answer the warranty, it may 
still be retained by the vendee and the sale affirmed, 
and he may sue upon the warranty. Houghton v. Car- 
penter, 40 Vt. 588. Anexception is noticed in some 
cases where the defect was known to the purchaser or 
readily discoverable. Henshaw vy. Robins, 9 Metc. 
83; Vandewalker v. Osmer, 65 Barb. 556; Benj. Sales, 
§616. Where no exceptionapplies the warranty is an 
independent contract, and may be sued on when 
broken like any other violated contract. Gilson v. 
Bingham, 43 Vt. 410. Pennock v. Stygles. Opinion by 
Veazey, J. 


—_—_—_>__—_ 


CALIFORNIA SUPREME COURT ABSTRACT. 





EVIDENCE — CERTIFICATE OF NOTARY AS TO MAR- 
RIED WOMAN’S ACKNOWLEDGMEMT.— Where a mar- 
ried woman who had executed a deed permitted her 
husband to take the deed and use it according to his 
own judgment, held, that as to a grantee not shown to 
have notice of the facts, the certificate of a notary that 
she had acknowledged the deed, etc., was conclusive as 
to the facts stated therein. Grant v. White, 7 Pac. C. 
L. J. 192; Baldwin v. Snowden, 11 Ohio St. 203. Ar- 
naz v. Escundon. Opinion by Ross, J. 

(Decided January 9, 1882.] 

SALE OF PERSONAL PROPERTY — DELIVERY — CAT- 
TLE TO BE SELECTED FROM HERD.— Plaintiff con- 
tracted with the defendants for the sale by the latter to 
him of alot of cattle of certain brands, which were 
then running with a larger herd on their rancho, at a 
specified price per head, and paid $250 on account of 
the purchase price. At the time of the contract 
neither plaintiff nor defendants knew how many cattle 
there would be of the description agreed on, nor was 
there any time fixed for the ascertainment of that fact, 
or the delivery of and payment forthem. Thereafter 
plaintiff demanded the cattle, and defendants and 
plaintiff selected from the herd twenty-six cattle as 
agreeing with the contract, the balance due was com- 
puted and plaintiff offered a check for the amount, 
which was refused. Plaintiff then asked defendants 
to hold the cattle until he could go to a place twenty 
miles distant and get the money, or to go with him to 
the place, which defendants refused to do, and 
turned the cattle back into the herd. A few days 
afterward plaintiff tendered the money and demanded 
the cattle. They were refused, and defendants ten: 
dered back the $250 paid on the contract,which plaint- 
iff refused, and brought action for the possession of the 
cattle or their value. Held, that he was not entitled 
torecover. The contract was executory in its nature, 
and a property in the subject-matter of it did not then 
pass to the plaintiff; for it was not then known by 





either party what or how many cattle in the defend- 
ants’ herd would come within the description agreed 
on. All this was a matter for future ascertainment. 
By the contract the time for their identification was 
not fixed, nor was any thing said about the time of the 
delivery, or of the payment of the balance of the pur- 
chase price. In such cases the law presumes that the 
parties intended to make the payment of the price and 
the delivery of the possession concurrent conditions. 
Benj. on Sales, 438,499. 2 Kent Com. 496. When 
plaintiff went to the defendants’ rancho for the pur- 
pose of receiving the cattle, he should have gone pre- 
pared to pay the balance of the purchase-money; for 
the part payment made by him at the time of entering 
into the contract did not operate to invest him with a 
property in the cattle, and the right of the defendants 
to have the whole purchase-money paid before they 
parted with the possession, left them at liberty to re- 
scind upon the failure of the plaintiff to comply with 
his part of the agreement. Neil v. Chery, 1 Barb. 589; 
Picket v. Cloud, id. 362. Defendants were not bound 
to take the check, to wait for the money, or to go to 
place named by plaintiff for it. The plaintiff himself 
fixed the time for the selection and delivery of the 
cattle, to whichthe defendants agreed, and the law 
imposed upon him the duty of being prepared to pay 
the money. Having failed to comply with his part of 
the agreement, the defendants were at liberty to re- 
scind the contract, which of course involved the return 
of the money they received under it. This right of 
rescission on their part was not defeated by the tender 
made by the plaintiff subsequent to his default, at 
which time the cattle in controversy were returned 
to the herd. Beauchamp y. Archer. Opinion by 
Ross, J. ® 

(Decided Dec. 28, 1881.] 

WAREHOUSEMAN— FAILURE TO DELIVER PRIMA 
FACIE EVIDENCE OF NEGLIGENCE.—A prima facie 
case of negligence is made out against a warehouseman, 
who refuses to deliver property stored with him, upon 
proof of demand and refusal. Upon such proof alone 
the burden is on him to account for the property, 
otherwise he shall be deemed to have converted it to 
his own use. But if it appears that the property, when 
demanded, was consumed by fire, the burden of proof 
is then on the bailor to show that the fire was the re- 
sult of the negligence of the warehouseman. Harris 
v. Packwood, 3 Taunt. 264; Beardslee v. Richardson, 
11 Wend. 26; Brownev. Johnson, 29 Tex. 43; Lamb v. 
Camden and Amboy R. Co., 46 N. Y. 271; Jackson vy. 
Sac. Val. R. Co., 23 Cal. 269. Wilson v. Southern 
Pacific Railroad Co. Opinion by McKee, J. 

[Decided Dec. 30, 1881.] 
——_»———_ 
INSURANCE LAW. 

FIRE POLICY — LOSS TO BE PAID TO THIRD PARTY. 
—Where a person took out a policy of insurance against 
fire, containing the provision that the loss, if any, 
should be paid toathird party, creditor of the in- 
sured, ‘‘as his interests may appear,”’ such third party 
has no right of action upon the maturity of the policy, 
it not being a stipulation for the payment of all the 
loss. Hartford Ins. Co. v. Davenport, 37 Mich. 613; 
U.S. Cire. Ct. Colorado, January 4, 1882. Thatch v. 
Metropolis Ins. Co. Opinion by Hallett, D. J. (11 Fed. 
Rep. 29.) 

LIFE POLICY — PAYMENT OF PREMIUM.— A person 
holding an endowment policy, upon which he must 
pay annual premiums, is entitled to notice of change 
of agency of the insurance company before it can in- 
sist on payment of the annual premium on the very 
day it becomes due. See Insurance Co. v. Eggleston, 
96 U.S. 572; Leslie v. Knickerbocker Life Ins. Co., 63 
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N. Y. 27; Mayer v. Insurance Co. of Chicago, 38 Lowa, 
304. U. S. Cire. Ct. Massachusetts, April 14, 1882. 
Briggs v. National Life Insurance Co. Opinion by 
Lowell, C. J. (11 Fed. Rep. 458.) 

MUTUAL AID sOCIETIES — BENEVOLENT ASSOCIA- 
TION — PAYMENT OF BENEFIT TO WIDOWw.-— (1) The 
Kennebec Masonic Relief Association, held to be a 
mutual life insurance company, notwithstanding the 
organization is benevolent and not speculative in its 
purposes. When occasion requires the law looks 
through or behind the names of things and passess 
its judgment upon their substance. Governors v. Am. 
Art Union, 7 N. Y. 228; State v. Citizens’ Benefit 
Asso., 6 Mo. App. 163. If the prevalent purpose 
and nature of an association, of whatever name, be 
that of insurance, the benevolent or charitable re- 
sults to its beneficiaries would not change its legal 
character. And that this association, et id omne genus, 
are mutual life insurance companies there is no doubt 
whatever. Commonwealth v. Wetherbee, 105 Mass. 
160; State Citizens’ Benefit Ass., 6 Mo. App. 163; State 
v. Bankers’, etc., Asso., 23 Kans.499; Folmers’ Appeal, 
87 Penn. St. 133; Fairchild v. North E. M. L. Asso., 
51 Vt. 613; Schunck v. Gegenseitiger, etc., Fond, 44 
Wis. 369; Erdmann vy. Mut. Ins. Co., etc., 44 id. 376; 
Maryland Mut. Ben. Soc. v. Clendinen, 44 Md. 429; 
Arthur v. Odd Fel. Ben. Asso., 29 Ohio St. 557; Ken- 
tucky Mas. Ins. Co. v. Miller, 13 Bush, 489; Masons’ 
Benev. Soc. v. Winthrop, 85 Ill. 537; Masons’ Ben. Soc. 
v. Baldwin, 86 id. 479; State v. Merchants’ Mut. Ben. 
Soc., 22 Alb. L. J. 427. (2) When an accepted applicant 
for membersbip pays his membership fee and prom- 
ises in his written application to pay the further sum 
of one dollar and ten cents whenever any other mem- 
ber dies, or forfeit his own claim to a benefit; and the 
by-laws provide that the association, within thirty 
days after satisfactory proof of his death, will pay to 
his “widow” as many dollars, not exceeding one 
thousand, as there are surviving members at the time 
of the death,—a contract of life insurance is completed. 
(8) Also, held, that the contract being in writing, and 
unambiguous,and being in terms payable to the widow, 
the legal widow was entitled to the benefit; and that 
no evidence dehors the written contract was admissi- 
ble to vary its construction and show that another 
woman with whom the deceased member went through 
the form of marriage, and cohabited for many of the 
last years of his life, was intended. See Townsend v. 
Crowdy, 8 C. B. (N. 8.) 477; Kelly v. Solari, 9 M. and 
W. 54; Dails v. Lloyd, 12 Q. B. 531; Appleton Bank v. 
McGilvray, 4 Gray, 518. See also Haven v. Brown, 
7 Me. 421; Elder v. Elder, 10 id. 80; Eveleth v. Wilson, 
15 id. 109; Shore v. Wilson, 9 Cl. & Fin. 555; His- 
cocks v. Hiscocks, 5 M. & W. 363; Emery v. Web- 
ster, 42 Me. 204; Bodman v. American Tr. Soc., 9 
Allen, 447; Patrick v. Grant, 14 Me. 233; Cotton v. 
Smithwick, 66 id. 367; Pickering v. Pickering, 50 N. 
H. 350; Pittston v. Wiscassett, 4 Me. 293; Howland v. 
Burlington, 53 id. 54; Dorin v. Dorin, Eng. & Ir. Ap. 
Cas. 568; Hill v. Crook, L. R., 6 H. L. Cas. 268; Gard- 
ner v. Heyer, 2 Paige Ch. 11; Cromer v. Pinckney, 3 
Barb. Ch. 461; Collins v. Hoxie, 9 Paige, 81; Hare v. 
Lioyd, 1 T. R. 693; Cartwright v. Vawdry, 5 Ves. 534; 
Godfrey v. Davis, 6 id. 48; Holt v. Sindrey,L. R., 7 Eq. 
Cas. 175; Re Standley’s Estate, L. R.,5 Eq. 303; Re 
Davenport’s Trust, 1 Sm. & Gif. 126. Maine Sup. Jud. 
Ct., April 7, 1882. Bolton v. Bolton. Opinion by Vir- 
gin, J. (73 Me. 299.) 

FIRE POLICY — MORTGAGOR AND MORTGAGEE.— A 
mortgagee by real estate has no interest in a fire policy 
issued to the mortgagor for his own benefit. Colum- 
bia Ins. Co. v. Lawrence, 10 Pet. 507; McDonald v. 
Black, 20 Ohio, 185; Carter v. Rocket, 8 Paige, Ch. 436. 
Iowa Sup. Ct., October 22, 1881. Ryan v. Adamson. 
Opinion by Beck, J. 





FIRE POLICY — TIME OF PRELIMINARY PROOFs.— 
Where an insurance policy provides, that ‘in case of 
loss assured shall forthwith give notice of said loss, and 
as soon after as possible render a particular account of 
such loss,” the words * forthwith,’”’ and ‘tas soon ag 
possible,” will be construed to mean within “a rea- 
sonable time, *‘ without unreasonable delay,’ and are 
the equivalent of ‘‘due diligence.’’ A policy of in- 
surance required that notice of a loss should be given 
forthwith, and proofs of the particulars of the loss 
rendered as soon thereafter as possible, and payment 
was not to be made until sixty days after such proof, 
No attempt was made to furnish the company such 
proofs for more than nine months after a loss, and no 
excuse was shown for the delay. Held, that the delay 
was unreasonable, and that no recovery could be had 
on the policy. Peoria Mar., etc., Ins. Co. v. Lewis, 
18 Ill. 553; Knickerbocker Ins. Co. v. Gould, 80 id. 388; 
Knickerbocker Ins. Co. v. McGinniss, 87 id. 70. Illinois 
Sup. Ct., March, 1882. Scammon v. Germania Insur- 
ance Co. Opinion by Scott, J. (101 [11. 621.) 


——__+ ——_—_- 


NOTES. 


) ILLS & Company of Des Moines, have completed 

the first volume of Mr. Justice Miller’s Reports 
of the Decisions of the Supreme Court of the United 
States, issued originally in parts. It forms a handsome 
volume of nearly 800 pages, and is creditable alike to 
the distinguished editor and the enterprising publish- 
ers. It supplies these decisions in permanent and col- 
lected form earlier than any othersource. The only 
question we ever had about it was as tothe editor's 
ability to do this work in addition to his official duties, 
and the propriety of a judge’s editing a series of re- 
ports of his own court in rivalry to the official re- 
porter’s series. ——Soule & Bugbee of Boston, issued a 
catalogue of a sale, to take place at Bangs & Co.’s in 
New York, on the 26th instant, of rare and curious law 
books in many different languages. The catalogue is 
a beautiful specimen of printing, and shows the skillful 
hand of Mr. Soule, who is one of the most learned of 
legal bibliographers. It is full of interest to the *col- 
lectors’’ of our profession. Although this notice comes 
too late for the sale, yet the catalogue is a desirable ar- 
ticle forevery lawyer to possess.——The Kentucky Law 
Journal for September contains the following leading 
articles: A Phase of Kentucky Legislation, by C. B. 
Seymour; The Last of the Benefit of Clergy, by Lewis 
McQuown; Implied Malicein Cases of Homicide, by 
H. Clay; Liability of the Heir for the Debts of the 
Ancestor, by G. G. Gilbert.——The Southern Law Re- 
view for August-September, contains the following 
leading articles: Service of Process upon Corpora- 
tions, by Edwin G. Merriam; Conditional Sales— 
Sales upon Installments—Title Retained, by Thos. W. 
Peirce; Compromises by Attorneys and Counsellors, 
by Hugh Weightman.—The Crimiual Law Magazine 
for September, contains a leading article on Argument 
of Counsel in Criminal Cases, by David B. Shelby. 
Also a note by W. W. Thornton, to Commonwealth v. 
Louisville, etc., R. Co., on Sabbath-breaking—works of 
necessity. ——The American Law Register for Septem- 
ber, contains a leading article on The Adoption of the 
Common Law by the American Colonies, by Richard 
C. Dale. Also the following cases: Walker v. Ma- 
thews (Q. B. Div.), on market overt, with note by Ed- 
mund H. Bennett; Sharpe v. Johnston (Mo.) on advice 
of counsel in malicious prosecution, with note by C. G. 
Tiedeman; Roth v. Ehman (Ill.), on foreign devorce, 
with note by Adelbert Hamilton; Oliver v. Love 
(Miss.) on local and transitory actions, with note by 
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CURRENT TOPICS. 


HE women have scored a victory in Connecticut 
in getting themselves admitted to practice as 
attorneys. Chief Justice Park, in Miss Hall’s case, 
remarks: ‘‘ We have had pressed upon us by the 
counsel opposed to the applicant, the decisions of 
the courts of Massachusetts, Wisconsin, and Illinois, 
and of the United States Court of Claims, adverse 
to such an application. While not prepared to ac- 
cede to all the general views expressed in those de- 
cisions, we do not think it necessary to go into a 
discussion on them, as we regard our statute, in 
view of all the considerations affecting its construc- 
tion, as too clear to admit of any reasonable ques- 
tion as to the interpretation and effect which we 
ought to give it.” Regarding the rights and priv- 
ileges of women, he says: ‘‘We have some note- 
worthy illustrations of the recognition of women 
as eligible or appointable to office under statutes the 
language of which is merely general. Thus women 
are appointed in all parts of the country as post- 
masters. The same may be said of pension agents. 
The acts of Congress on the subject have simply 
authorized ‘the president, by and with the advice 
and consent of the Senate, to appoint all pension 
agents, who shall hold their offices for the term of 
four years, and shall give bond, ete. At the last 
session of Congress a married woman in Chicago 
was appointed for a third term as pension agent for 
the State of Illinois, and the public papers stated 
that there was not a single vote against her con- 
firmation in the Senate. Public opinion is every- 
where approving of such appointments. They pro- 
mote the public interest, which is benefited by every 
legitimate use of individual ability, while mere jus- 
tice, which is of interest to all, requires that all 
have the fullest opportunity for the exercise of their 
abilities. These cases are the more noteworthy as 
being cases of public offices to which the incumbent 
is appointed for a term of years, upon a compensa- 
tion provided by law, and in which he is required 
to give bond. If an attorney is to be regarded as 
an officer, it is in a lower sense.” This is good 
sense and sound policy. Men make themselves 
ridiculous when they say that women shall not 
practice law. Lest we be seized upon by some 
woman who parts her hair on one side, we hasten to 
declare that we do not commit ourselves as to their 
claim of right to vote. 


Speaking of women, we are reminded that 
Thomas Bewick, the father of English wood-engrav- 
ing, a shrewd observer of human nature, had some 
peculiar ideas about the conventional theory that 
women are better than men. He said: “I am 
obliged to admit that there are good and bad of 
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each sex. I have often attempted to make an esti- 
mate of their comparative numbers, in which I have 
felt some difficulties. Sometimes my barometer of 
estimation has risen as high as ten to one in favor 
of the fair sex; at other times it has fluctuated, and 
has fallen down some degrees lower in the scale; 
but with me it is now settled, and I cannot go lower 
than four good women to one good man.” At first 
sight it seems difficult to reconcile even this modest 
estimate with the following statistics from the Lon- 
don Law Times: ‘‘It must appear incredible to the 
inexperienced that the proportion per cent of women 
who have been convicted more than four times is 
greater than that of men. The judicial statistics 
for 1881 show that the proportion per cent of men 
who have been convicted four times is 6.7,. while 
that of women is the same. But the proportion 
per cent of men who have been committed above 
ten times is 8.8, while that of women is 27.4.” Af- 
ter all, these figures perhaps only go to prove that 
a bad woman is worse than a bad man, which has 
been pretty generally admitted by the stoutest 
champions of women and their rights. 


On application of Mr. Kneeland and others, the 
attorney-general of this State has authorized an ac- 
tion on behalf of the people to suspend and remove 
certain directors of the Metropolitan Elevated Rail- 
way Company for misconduct and abuse of trust. 
The attorney-general in his opinion observes: ‘In 
my judgment, a release of the rights of the Metro- 
politan Company under the agreement of May 20, 
1879, and a practical perpetual agreement subordi- 
nating that company to the New York Company, 
and giving to the Manhattan increased life and 
value at the expense of the Metropolitan, was one 
which in equity and good conscience the directors 
should not have made. The agreement of Novem- 
ber 14, 1881, reaffirmed the disadvantageous terms 
of that of October 22d, and the directors of the 
Metropolitan, who became directors of the Manhattan 
Company in the interim, and who assented to such a 
ratification in favor of their own pecuniary interests, 
did an act in violation of their trust. Nor was the 
apparent proposal to obtain the assent of the stock- 
holders a fair scheme. It was compulsory in its 
character as practically construed. The dividend 
which Mr. Gould or Mr. Sage might yield to the 
owners of the Metropolitan out of the earnings of 
the Manhattan, against their larger pecuniary inter- 
ests in the New York and Metropolitan Companies, 
was to be paid only to the Metropolitan stockholders 
who would ratify all their directors had done to 
cripple and impair that company, and become Man- 
hattan second preferred shareholders; while those 
who refused and who held their stock by purchase 
were practically unable to obtain a dividend at all, 
except by grace. The cestuis que trust or sharehold- 
ers are so utterly in the power of the directors to 
increase or depreciate their property rights, that the 
law imposes a stringent rule upon the trustees. 
Where the private interests of the latter clash with 
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the interests of the shareholders they must prefer 
the beneficiaries. No personal advantage at the ex- 
pense of the shareholders will be tolerated. The 
same gentlemen may be trustees in different com- 
panies, but when they favor one company at the ex- 
pense of another, they must cease to act for the one 
injured unless that one assents to their action.” 
This isa much more decent way for Mr. Kneeland 
to get even with Gould than to abuse Judge West- 
brook. 


Mr. Lecky, in his new History of England in the 
Eighteenth Century, in speaking of the character of 
the House of Commons, says: ‘‘There are also a 
large number of lawyers who are authorities on 
technical questions of law, but whose general habits 
of thought and reasoning are essentially unpolitical, 
whose time and studies are mainly devoted to an- 
other sphere, who usually regard the House of Com- 
mons simply as a stepping stone to professional pro- 
motion, but who on account of their practice in 
speaking, and of that freedom from diffidence 
which is a characteristic of their profession, are 
thrown into an unfortunate prominence.” There 
seems always to have been a marked difference be- 
tween the political standing and achievements of 
lawyers in the United States and in England. We 
are inclined to agree with Mr. Lecky that the great 
statesmen or prime ministers of England have gen- 
erally not been lawyers. Chatham, Fox, Burke, 
Pitt, Peel, Palmerston, Disraeli, Gladstone — none 
of these were lawyers, although some had legal 
training. On the other hand, in this country the 
contrary seems usually to have been the rule. The 
great senators usually have been and mainly now are 
lawyers; for example, Webster, Clay, Seward, Sum- 
ner, Trumbull, Conkling, Edmunds, and others. 
Whether the difference is due to our institutions or 
to natural aptitude is a curious question, Mr. Lecky 
ought to be thanked for putting it so mildly when 
he says, ‘‘ freedom from diffidence.” Whatever may 
be thought of our legislative bodies, it must be 
confessed that the average lawyer on ordinary occa- 
sions is the worst parliamentarian in the world. 


Attorney-General Brewster’s argument in the 
Star-route case is very good reading. It is a vigor- 
ous and brilliant production, and contrary to our 
expectations is not at all artificial or formal, and 
does not smell of the lamp. In his peroration he 
deals Col. Ingersoll the following telling blow: 
‘** Yesterday you heard an appeal made, and a refer- 
ence made, to an occasion that never should be re- 
ferred to in a court of justice—to the crucifixion 
of our Savior. The object was to affect your sym- 
pathies by alluding in words that were fine and 
grand to utter, and in tones that were noble to hear, 
to an event that touches the heart of every man. It 
appalled me to contemplate the introduction of that 
great and terrible occasion for purposes such as were 
in view, and by a man, as to whom I will have to 
ask, What has he to do with the crucifixion? Did 
he believe in it, that he used it for the purpose of 





influencing your judgment? When a man appeals 
to an occasion as an illustration he should believe 
in what he says. Of what use was this reference 
to that occasion, if not true? Of what value was 
it as illustrative of the subject, if not true? I say 
that such things should never be referred to ing 
court of justice and such appeals should never be 
made. We should do exactly what that same gen- 
tleman told you before —stick to the natural state- 
ment of the facts and the natural conclusions from 
those facts. All I want here is fair play, fair play to 
these defendants and the government. Let us have 
nothing foul in a court-house. Over two thousand 
years ago old sop tells a story in one of his beau- 
tiful fables, the moral of which applies now in this 
court-house. A swallow had built her nest beneath 
the eaves of a court-house, and there were her little 
fledglings. She went out to seek food, and when 
she came back the fledglings were gone and the nest 
was gone. As she sat upon the eaves of the court- 
house and wept and cried, another bird came along 
and said, ‘Why do you cry? You have lost your 
fledglings and you have lost your nest, but another 
year will come, spring again will be here, and you 
will have another nest and other fledglings, and you 
will enjoy that happiness which you have now lost.’ 
Then the swallow answered, ‘Oh, it is not that. I 
know all that. That is not why I grieve. I know 
that another year will bring me another nest and 
other little swallows. But I built my nest under 
the eaves of the court-house, a sacred place, where 
I thought no crime, no corruption, and no wrong 
could enter, and I have been disappointed. It is 
that which grieves me.”” 


The City Court of Brooklyn, at General Term 
have affirmed the order of Chief Justice Neilson, 
holding that a colored child has no right to demand 
admission into the common schools provided for 
white children, there being adequate separate 
schools provided for colored children, under legis- 
lative authority. This is in accordance with the 
general holding in other States. The most recent 
discussions of the subject is in People ex rel. Board 
of Education, 101 Ill. 308; S. C., 40 Am. Rep. 196, 
and Board of Education v. Timson, 26 Kans. 1; 8. 
C., 40 Am. Rep. 203, which hold that where the 
State has not authorized separate common schools 
for colored children, a city board of education has 
no right to establish them, and exclude such chil- 
dren from the other schools; but conceding the 
doctrine of the principal case, and citing to it, State 
v. McCann, 21 Ohio St. 198; Roberts v. City of Bos 
ton, 5 Cush. 198; Ward v. Flood, 48 Cal. 36; §.C., 
17 Am. Rep. 405; Cory v. Carter, 48 Ind. 327; 8. 
C., 17 Am. Rep. 738. 

———__>—_——_ 


NOTES OF CASES. 


EVERAL recent cases involving the construction 
of charitable trusts are worthy of notice. In 
Stonestreet v. Doyle, 75 Va. 356, a devise in trust to 
build a free school-house and extend the education 
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of poor children was held void at law. In Rizer v. 
Perry, 58 Md. 112, a gift by will to trustees of a 
certain unincorporated school for educational pur- 
poses, and to a certain unincorporated society for 
converting and christianizing the African race was 
held void for indefiniteness. In Michols v. Allen, 130 
Mass. 211; S. C., 39 Am. Rep. 445, a bequest to 
executors in trust to ‘‘ distribute to such persons, 
societies, or institutions as they may consider most 
deserving,” was held void for indebtedness. So, in 
Adye v. Smith, 44 Conn. 60; 8. C., 26 Am. Rep. 
424, of a bequest in trust ‘‘ for any and all benevo- 
lent purposes that he may see fit.” But see Hesketh 
v. Murphy, N. J. Eq., ante, 28, and Judge Stewart’s 
learned note appended. 


In Jenkins v. Mc Nall, 27 Kans. 532, it is said, obi- 
ter, that a printing press of an editor and printer 
may be exempt from execution as a ‘* tool or imple- 
ment;”’ but it is held that if the claimant is also 
engaged as an agent for loaning money, the press is 
not exempt unless he derives his principal support 
from the printing business. The court say: ‘‘ But 
the findings of the court do not clearly bring the 
plaintiff clearly within the terms of the statute, so 
that the printing press in this case was exempt from 
execution. It appears from the findings that at the 
date of the levy the plaintiff was engaged in edit- 
ing a newspaper, running a job-printing office, and 
also acting as an agent for the loaning of money. 
It is not shown that the running of the job-print- 
ing office was his principal or main business, The 
findings show that the plaintiff only depended on 
his printing office in part for the support of himself 
and family. In answer to an inquiry whether the 
use of the printing press was necessary to the plaint- 
iff in the successful prosecution of his trade or busi- 
ness, the court answered that it was as to the branch 
of job printing. A person cannot, by multiplying 
his employments, claim cumulatively several exemp- 
tions, created by the statute for several distinct em- 
ployments. Thus, one person cannot claim the ex- 
emption of his library and office furniture as a 
professional man, and at the same time ask to have 
exempted to him tools and implements for the pur- 
pose of carrying on his trade or business as a me- 
chanic or miner. The mere fact however that a 
debtor carries on two or more trades or professions 
at the same time, does not deprive him of all exemp- 
tions. If he has two separate pursuits, the ex- 
empted articles must belong to his main or princi- 
pal business. In other words, to the business in 
which he is principally engaged. Comp. Laws, 
1879, ch. 38, p. 4387; Bevitt v. Crandall, 19 Wis. 
581; Guptil v. McFee, 9 Kans. 30; Thomp. on Ex- 
emptions, § 758. Under the findings, for aught 
that appears, the plaintiff may have derived his 
principal support from editing a newspaper, or from 
his business as a loan agent. At least there is no 
finding that the property levied upon was necessary 
for the purpose of carrying on any trade or business 


from which the plaintiff derived his principal sup- 





port; nor is there any finding that the business of 
job printing was the principal or main business of 
plaintiff.” 


In Hamilton v. Smith, 57 Towa, 15, it is held that 
a conveyance by a father to his children just prior 
to and in contemplation of a second marriage, and 
without the knowledge of the intended wife, he re- 
taining a life estate and having other property, is 
not fraudulent as to the wife. The court said: ‘It 
has been frequently held that secret and voluntary 
conveyances made by a woman in contemplation of 
marriage are liable to be set aside upon the hus- 
band’s application, as a fraud upon his marital 
rights. Tucker v. Andrews, 13 Me. 124; Jordan v. 
Black, Meigs, 142; Logan v. Simmons, 3 Ired. Eq. 
487; Williams v. Carle, 2 Stockt. 543; Freeman v. 
Hartman, 45 Tl. 57; Carleton v. Earl of Dorset, 2 
Vern. 17; St. George v. Wake, 1 Myl. and K. 610. 
A corresponding rule as to fraud would doubtless 
apply to a husband who before marriage had made 
a secret transfer of his property which resulted in 
an injury to his wife. Leach v. Duvall, 8 Bush, 
201; Gainor v. Gainor, 26 Towa, 337; Schoul. Dom. 
Rel. 271. But it is said that in all such cases the 
question is as to whether the evidence is sufficient 
to show fraud. Strathmore v. Bowes, 1 Ves. Jr. 28. 
The secrecy of the conveyance would not necessa- 
rily show fraud. Taylor v. Pugh, 1 Hare, 613. 
And in 2 Kent Com. 175, the author says: ‘If the 
settlement be upon the children of a former hus- 
band, the settlement would be valid without notice.’ 
Citing King v. Cotton, 2 P. Wms. 674; Jones v. Cole, 
2 Bailey Eq. 330. In the case at bar the settlement 
was made by the husband upon the children of a 
former wife. The fact that the settlement was 
made upon the very persons to whom the property 
would have descended, if their father had died 
seized of the property, and intestate, and without 
a second marriage, constitutes a most important 
consideration. We can conceive that it may have 
been made with the profoundest desire to properly 
respect what seemed to him to be the claims of his 
children upon the one hand, and his intended wife 
upon the other. * * * In view then of the 
whole case as it is shown to us, we are not prepared 
to say that any fraud was intended, or that the law 
will necessarily construe what is shown to have been 
done asa fraud. If any imposition had been prac- 
ticed upon her prior to the marriage by representa- 
tions made by the husband respecting his property, 
the case might be different, but the evidence shows 
affirmatively that no representations concerning his 
property were made.” See Hall v. Carmichael, 8 
Baxt. 211; S. C., 835 Am. Rep. 696; Butler v. But- 
ler, 21 Kans. 521; S. C., 830 Am. Rep. 441. 


In Ingersoll v. Martin, 58 Md. 67, it is held that 
a promise to pay a debt, which has been voluntarily 
released by the creditor, is not binding. The court, 
after conceding that the contrary is the rule as to a 
debt, discharged by operation of law, observe: 
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‘*There is however a distinction taken in the de- 
cided cases between the case of an exemption or 
discharge from all pre-existing liability by operation 
of some positive provision of law, and the case of 
a release or discharge from liability by the voluntary 
act of the creditor himself. In the former case it 
is held by all the authorities that the pre-existing 
obligation, though fully and completely discharged 
by operation of law, is nevertheless a sufficient 
foundation for a new promise to pay; as in the 
cases before referred to, of a debt barred by the 
Statute of Limitations, or where the debtor has 
been discharged therefrom under a bankrupt or in- 
solvent law; while in the latter case, that is, a dis- 
charge by act of the creditor, it has been held by 
what would appear to be the preponderance of au- 
thority, that the pre-existing liability that has been 
so released does not form a sufficient consideration 
for a new promise to pay. The distinction certainly 
is not very broad; but still it has obtained the sanc- 
tion of several courts of high authority, and we are 
not disposed to disregard it. It was upon this dis- 
tinction that the case of Stafford v. Bacon, 1 Hill, 
532, was decided. There a debt had been discharged 
by accord and satisfaction for less than the amount 
due, and it was held that there remained no such 
moral obligation to pay the balance as would sup- 
port a subsequent promise to pay, though it would 
have been otherwise, as declared by the court, if 
the discharge had been by mere operation of law. 
So in the case of Warren v. Whitney, 24 Me. 561, 
it was held that a promise to pay a debt, that had 
been voluntarily released by the creditors, was not 
binding for want of a sufficient legal consideration 
— proceeding upon the distinction that we have 
just stated. And the same principle, founded upon 
the same distinction, was held and applied in the 
case of Montgomery v. Lampton, 3 Metc. (Ky.) 519, 
and also in the case of Shepard v. Rhoades, 7 R. I. 
470. In the case of Willing v. Peters, 12 8. & R. 
179, it was thought that the distinction was not 
substantial and well founded, and it was there held 
that a promise by the debtor to pay a balance of a 
debt, after it had been voluntarily released by the 
creditor, was good and binding; though it would 
appear the courts have not been inclined to follow 
that decision.” 





COVENANT NOT TO RE-ENGAGE IN BUSI- 
NESS— COVENANTEE’S DISCONTIN- 
UANCE OF THE BUSINESS. 


N Cook v. Johnson, 47 Conn. 175; 8. C., 36 Am. 
Rep. 64, it is held that a contract, by one sell- 
ing his business, not to carry on that business at 
that place, but silent as to duration, is enforceable, 
although the buyer subsequently ceases himself to 
carry on the business there. The court said: ‘‘It 
is said that the petitioner may cease to practice 
dentistry, and that in such case the respondent 
ought not to remain under a perpetual injunction. 
The court in its discretion might in the decree have 
anticipated such a contingency and provided for it, 





but the decree is not invalid on account of such 
omission, any more than the contract is. The rule 
as to the contract is, that if it is reasonable when 
made, subsequent circumstances, such as the fact 
of the covenantee ceasing business, so as no longer 
to need the protection, do not affect its operation.” 

This is based on Elves v. Crofts, 10 C. B. 241, 
Wilde, C. J., observed: ‘‘If the covenant is bind- 
ing, as to its full extent, when made, its significa- 
tion cannot be varied by any subsequent occurrence; 
and to hold otherwise would be to render its im- 
port uncertain, and to impair its efficiency for that 
protection which the law contemplates as just. 
Cases may be conceived in which, notwithstanding 
the facts found by the jury —that the covenantee 
had ceased, either on the premises or elsewhere, or 
by any asignee or licensee, to carry on the trade — 
the good-will assigned might not at once be extin- 
guished; and if considerations of time or degree be 
permitted to affect the right to enforce such a cove- 
nant, its value would be diminished, and the sala- 
ble quality of good-will— which according to all 
the recent authorities is deserving protection — 
would be affected.” 

In WHitcheock v. Coker, 6 Ad. & Ell. 438, 
it was held that an agreement not to carry on busi- 
ness was not void because not limited to the time 
during which the covenantee should carry on the 
business. Tindal, C. J., said: ‘‘It does not appear 
to us unreasonable that the restriction should go so 
far as to secure the master the enjoyment of the 
price or value for which the trade would sell, or 
secure the enjoyment of the same trade to his pur- 
chaser, legatee, or executor.” This was followed in 
Pemberton v. Vaughan, 10 Ad. & Ell. (N. 8.) 87, 
Lord Denman said, ‘‘ he may sell the business, and 
sell it on better terms on account of the protection 
secured to it by such an agreement.” Unquestiona- 
bly this is the present English doctrine. 

This rule is criticised by a writer in the Western 
Jurist, who says: ‘‘The State demands, so far as 
possible, that every citizen shall follow his avoca- 
tion, to support himself and family and not be a 
public charge; it regards contracts in general re- 
straint of trade as tending to create monopolies, 
and will uphold them only so far as they are reason- 
able and safe, and in justice and right ought to be 
upheld. And can it be said that to enforce a con- 
tract of this kind, after the plaintiff has ceased to 
need the protection and has quit the business, is 
either sound in policy or within the spirit of the 
contract ? Such a decision as Elves v. Croft is con- 
trary to public policy, wrong in principle, and 
against the weight of authority.” 

The same writer asserts that the contrary rule is 
established in Iowa. His citations do not wholly 
bear out his assertions. In Heichewo v. Hamilton, 4 
G. Greene, 317, the court said: ‘‘ The plaintiff had 
established the fact that he was prepared to keep 
tavern, on the first trial, or he could not have recov- 
ered.” But there the contract was that as soon as 
the plaintiff was ‘‘prepared to keep tavern,” the 
defendant Would quit business, and so the observa- 
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tion was perfectly sound. In Berger v. Armstrong, 
41 Iowa, 450, the court say: ‘‘It is not shown that 
the plaintiffs at the commencement of the proceed- 
ing, or at the time of moving for an injunction, 
were themselves engaged in or carrying on the drug 
business in the town of Toledo, nor does it state 
other facts showing that they had any longer a 
right to insist upon an observance of the contract 
on the part of the defendant.” This seems to be 
consonant with the doctrine advocated by the writer 
in the Jurist, but no authorities whatever are cited, 
and no more consideration was given in the opinion 
than is above expressed. Mr. High cites the case 
as authority, but singularly does not refer to any of 
the contrary English cases. 

The writer in the Jurist also cites a dictum from 
Palmer v. Stebbins, 3 Pick. 188, as follows: ‘One 
fact in particular appears to be important; namely, 
whether the plaintiffs are in fact engaged in boating 
up and down the river coextensively to the terms 
of the condition. If not, the question will arise 
whether a restraint can be valid which can be of no 
use to the plaintiffs, and which may be prejudicial 
to the rights of the defendant.” But he correctly 
says, ‘‘the court do not decide it.” 

In Dunlop v. Gregory, 10 N. Y. 241, the doctrine 
of Berger v. Armstrong seems to have been assumed, 
although not necessary to the decision. The con- 
tract was never to run a steamboat, the subject of 
the sale, north of Saugerties on the Hudson river. 
Some of the covenantees had sold out their interest 
in other steamboats on the Hudson, but it was held 
that the covenant inured to the benefit of the 
others, and the court said, of those who had sold 
out, that they ‘‘ could not be injured by the breach 
of the agreement,” and were ‘‘ merely nominal par- 
ties to the suit.” 

On the other hand: The doctrine of Hitchcock v. 
Coker was quoted and approved in Gueraud v. Dand- 
elet, 32 Md. 561; S. C., 3 Am. Rep. 164. There the 
covenant ran to a partnership, and although the 
partnership was dissolved, the covenant was held to 
inure to the benefit of one of the partners who be- 
came the owner and continued the business. 

There can be no doubt that the contract may be 
unlimited as to time. The authorities are nearly 
unanimous to this effect, and the writer in the Jurist 
concedes the point. The only question then is, 
whether the contract is void because it does not 
contain a clause limiting its effect to the term during 
which the covenantee actively avails himself of its 
privileges, or is not enforceable after that time. It 
seems to us that this must be answered in the nega- 
tive. The reasons given by Chief Justices Wilde 
and Tindal seem unanswerable. The covenantee 
may not choose to continue himself to carry on the 
business, but he may desire to sell it or give it to 
some one else, and this desire he is not bound to 
effectuate at the instant of his discontinuance. But 
beyond this there is to be considered the element of 
consideration. If the parties had intended to limit 
the operation of the covenant to the period of the 
covenantee’s continuance in the business, it would 








have been natural and easy for them to say so. Not 
having said so, the presumption is that they in- 
tended the covenant to be unaffected by the cove- 
nantee’s discontinuance. This being so, it must be 
presumed that the consideration paid was propor- 
tioned accordingly; that the covenantor received 
pay for a perpetual covenant. In this view, it 
hardly seems equitable to allow the covenantor to 
resume business, and thus regain what he has been 
compensated for giving up. 

All this reasoning and all the adjudged cases pro- 
ceed on the theory of a sale of business and good- 
will. But for the sake of the argument let us divest 
the question of this feature. It is perfectly lawful, 
we suppose, for one to sell and transfer his right to 
do a certain business in a certain neighborhood to 
another, even though that other does not see fit ever 
to engage in the business himself at that place. 
The purchaser may desire to get the vendor or his 
business out of his neighborhood. They may be 
unpleasant to him; or he may have in mind at some 
future day to set his son up in that business; or he 
may imagine that it will benefit the like business of 
his own at some neighboring place; or perhaps he 
owns the premises and prefers to have them put to 
other uses; or he may object to the business on 
moral grounds; and the like. It certainly is not a 
necessary element to the validity of one who cove- 
nants not to doa thing that the covenantee shall 
covenant to do it himself. Would a court of equity 
listen fora moment to a man who had been paid 
for ceasing to do business, and who should insist 
that he was not bound to observe his engagement 
because the other party did not himself enter upon 
the same business ? We think not. To illustrate: 
Let us take the recent case of the clergyman in 
Kansas, whose agent rented his building to parties 
who opened a theaterin it. The good clergyman 
tried to have them enjoined from such use, but the 
court refused that relief. Now suppose the clergy- 
man should buy them off, and they should agree 
not only to discontinue, but not to open another 
theater in that town. Of course the clergyman 
would not think of doing so himself; but if the 
doctrine of the Jurist writer is sound, these parties 
could break their contract with impunity on the 
ground that the clergyman had not set up the the- 
atrical business himself! Wesubmit this example 
on the assumption that the law recognizes the theat- 
rical business as a trade. 

The inquiry put by the Jurist writer, ‘‘ will the 
contract be enforced after it has become of no bene- 
fit to the obligee, or where it will give him no pro- 
tection,” may perhaps be answered in the negative 
without impugning our argument, for that inquiry 
begs the whole question, and assumes the ceasing of 
benefit and protection where it cannot logically be 
assumed. The short answer is: it is none of the 
covenantor’s business; he has had his pay, and it 
does not lie in his mouth to dictate the covenantee’s 
use of the privilege which he has bought. 

It is true that in Lawrence v. Kidder, 10 Barb. 641, 
Selden, J., said: ‘‘The law will tolerate no con- 
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tract which upon its face goes to prevent any indi- 
vidual for any time, however short, from rendering 
his services to the public in any employment to 
which he may choose to devote himself; nor one 
which deprives any section of the country, however 
small, of the chances that the obligor in such con- 
tract may furnish to it the accommodation arising 
from the prosecution of a particular trade, unless it 
appears that the obligee himself intends to and can 
supply such accommodation.” ‘‘The law will not 
tolerate a contract which excludes one individual 
from carrying on his trade in a particular locality, 
unless the circumstances show that his place is to be 
supplied by some other person of the same trade.” 
But this was obiter ; for the decision was put on the 
ground that the territory was unreasonably large; 
and the judge in the same opinion apparently dis- 
approves Judge Bronson’s obiter dictum, in Chappel 
v. Brockway, 21 Wend. 157, that ‘‘ whatever may be 
the pecuniary consideration, it must appear in addi- 
tion that there was some good reason for entering 
into the contract, and that it imposes no restraint, 
upon one party which is not beneficial to the other; ” 
saying that it proceeds upon an “erroneous idea” of 
legal guardianship of private interests, and ‘‘ cannot 
be reconciled with the uniform policy” of the law. 
These expressions first quoted go further than any 
thing else we have found, and if sound would sup- 
port the doctrine of the Jurist writer, for if the 
‘covenantor must provide a successor he ought in 
reason always to continue him; but we cannot be- 
lieve that they correctly express the law. If there 
is any reason or consideration for the contract, the 
law will not avoid it simply because it results in a 
discontinuance of a trade or business. 
a ee 


RULES RELATING TO OPINION EVIDENCE. 


V. ART AND ARTISTS; SCIENCE AND SCIENTISTs. 


The rules of evidence relating to the admission in 
evidence of the opinions of artists and scientific men, 
on questions relating to the arts and sciences, are not 
many. The cases in which evidence of this character 
has been offered are, however, to be found in the re- 
ports of both England and the United States, and at 
periods both early and late. In this paper it is not 
proposed to include among “ scientists” either physi- 
cians or surgeons — as this class of scientific men is so 
frequently called as experts in both civil and criminal 
cases, that the limits of a single article would not suf- 
fice to set forth the different rules which the courts 
have established to regulate the admission of the tes- 
timony of medical men. Neither is intended to dis- 
cuss at this time, the question of the admissibility of 
the opinions of specialists on questions of art and 
science expressed out of the presence of the tribunal, 
and published to the world through the medium of 
the printing press. The admissibility in evidence of 
books of science or art is not therefore touched upon 
in this paper. 

Rule 1. Upon questions relating to the arts or sciences, 
persons who have made the subject matter of inquiry the 
object of particular study and attention, may give their 
opinions in evidence. 

ILLUSTRATIONS. 

1. In an action of trespass for cutting down a bank, 

@ question was whether the bank, which had been 








erected for the purpose of preventing the overflow of 
the sea, had caused the choking up of the harbor. The 
opinions of scientific men, such as engineers, as to the 
effect of such au embankment upon the harbor, were 
admitted.(1) 

2. In an action for breaking the plaintiff's dam, the 
question was important whether certain artificial ob- 
structions in a stream had impeded the ascent of fish, 
The opinions of scientific men, as to whether a stream 
in its natural state would or would not be ascendible 
by fish, and as to the power of certain fish to overcome 
obstructions, were admitted. (2) 

3. On a prosecution for arson, the question arose 
whether the pieces of wood were parts of the same 
stick. The opinions of specialists were admitted .(3) 

4. On a trial for murder it apeared that certain 
blood stains had been found on the prisoner’s shirt. 
The opinion of H., a scientific expert and State as- 
sayer, that the blood was not that of a sheep, was ad- 
mitted. (4) 

5. On atrial for murder the question was as to the 
effects of a particular poison. The opinion of a chem- 
ist was admissible. (5) 

6. In an action for the price of guano sold and war- 
ranted as a fertilizer, the defense was thatthe article 
was worthless for the purpose. The opinion of a 
chemist, given after an analysis of it, was admitted. (6) 

7. In an action on contract the question was as to 
the quality of a “ patent non-explosive camphene and 
fluid lamp,”’ the right to sell which had been sold by the 
plaintiff to the defendant. One M. had studied chem- 
istry with a distinguished chemist, had taught it him- 
self, and had experimented with gases. His opinion as 
to the safety of the lamp was admitted.(7) 

8. In an actionas a covenant inadeed conveying 
certain lands, it appeared that coal seams of a certain 
size and quality had been discovered in lands in the 
neighborhood. The opinions of geologists that coals 
of like quality and in like quantity existed on the 
lands in question were admitted. (8) 

9. On the trial of a prosecution for forging a will, it 
was contended that the writing had been made over 
pencil marks which had been rubbed out. The opinion 
of an engraver who had examined the paper witha 
mirror, that pencil marks had been rubbed out of the 
paper, is admissible. (9) 

10. The question was the genuineness of a signature 
to a note. The opinion of a photographer, who is accus- 
tomed to examine handwriting 1n connection with his 
business as a photographer, with a view to detect 
counterfeits, was admissible.(10) 

11. The question was whether certain photographs 
had been well executed. The opinion of an ambro- 
typist and daguerreotypist was admissible.(11) 

12. A street-sweeping} company accumulated the 
filth they swept from the streets on a wharf, whence 
it was shipped for manure. The plaintiff's house over- 
looked the wharf and he brought an action for its de- 
preciation in value caused by the nuisance. The opinion 
of an architect acquainted with the locality, that the 





(1) Folkes vy. Chadd, 3 Doug. 157 (1782). 

(2) Cottrill v. Myrick, 12 Me. 222 (1835). 

(8) Com, v. Choate, 105 Mass. 457 (1870). 

(4) State v. Knight, 43 Me. 27 (1857), and see People v. Gon- 
zalez, 35 N. Y. 60 (1866). 

(5) Hartung v. People, 4 Park. 319, and see State v. Hinkle, 
6 Iowa, 381 (1858); State v. Cook, 17 Kans, 392 (1877) ; Com. v. 
Sturtivant, 117 Mass. 122 (1875), 

(6) Wilcox v. Hall, 53 Ga. 635 (1875). 

(7) Bierce v. Stocking, 11 Gray, 176 (1858). 

(8) Stambaugh v. Smith, 23 Ohio St. 595 (1873). 


(9) Reg. v. Williams, 8 C. & P. 434 (1838). 
(10) Marcy v, Barnes, 16 Gray, 161 (1860). 
(11) Barnes v. Ingalls, 39 Ala. 193 (1863). 
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nuisance depreciated the value of houses in the neigh- 
borhood, was admitted.(12) 

In case 1, Lord Mansfield said: “It is objected that 
Mr. Smeaton is going to speak not as to facts but as to 
opinion. That opinion however is deduced from facts 
which are not disputed—the situation of banks, the 
course of tides and of winds, and the shifting of sands. 
His opinion deduced from all these facts is, that math- 
ematically speaking, the bank may contribute to the 
mischief but not sensibly. Mr. Smeaton understands 
the construction of harbors, the causes of their de- 
struction and how remedied. In matters of science no 
other witnesses can be called. An instance frequently 
occurs in actions for unskillfully navigating ships. 
The question then depends on the evidence of those 
who understand such matters; and when such ques- 
tions come before me, I always send for some of the 
brethren of the Trinity house. I cannot believe 
that when the question is whether a defect arises from 
a natural or an artificial cause, the opinions of men 
of science are not to be received. Handwriting is 
proved every day by opinion, and for false evidence 
on such questions a man may be indicted for per- 
jury. Many nice questions may arise as to forgery 
and as to the impressions of seals, whether the impres- 
sion was made from the seal itself, or from an impres- 
sion in wax. In such cases I cannot say that the 
opinions of seal makers is not to be taken. I have 
myself received the opinion of Mr. Smeaton respecting 
wills, as a matter of science. The cause of the decay 
of the harbor is also a matter of science, and still more 
so, whether the removal of the bank can be beneficial. 
Of this, such men as Mr. Smeaton alone can judge. 
Therefore we are of opinion that his judgment, formed 
on facts, was very proper evidence.” 

It was said in case 10 that the opinion whether the 
photograph was a good likeness of the person, would 
be admissible if given by any one—a relative, a friend, 
or one who had occasionally seen the subject, but the 
question whether it was well executed could only be 
answered by an expert. 

In case 12 the defendant’s counsel objected because 
the question put to the witness was precisely that 
which the jury were to decide. But Wilde, C. J. said 
that in some localities stenches and offensive sights 
might not in alike degree affect the value of houses, 
and the architect, from his knowledge of the locality, 
might be able to tell whether in this instance they did 
or did not. 

As falling within the rule tbat what is matter of 
common knowledge need not be proved by a specialist, 
it was held in an English case that the genuineness of 
a post-mark may be proved by any person who is ac- 
customed to receive letters by the post.(13) So in an 
Alabama case where the question in dispute was 
whether certain painted photographs had been well 
executed by the plaintiff, the evidence of witnesses 
was admitted who testified that certain photographs 
painted for them by the same person were good like- 
nesses; altbough they admitted that they had no 
knowledge of the art of painting photographs, or any 
special skill therein. ‘‘ One of the facts to which they 
testified was,”’ said Walker, J., *‘ that certain portraits 
painted for them by the plaintiff were faithful like- 
nesses. A most important requisite of a good portrait 
is that it shall be acorrect likeness of the original, and 
although only experts may be competent to decide 
whether it is well executed in other respects, the ques- 
tion whether a portrait is like the person for whom it 
was intended is one which it requires no special skill 
in, or knowledge of the art of painting to determine. 
The immediate family of the person represented, or 

(12) Gauntlett v. Whitworth, 2C. & K. 720 (184 


(13) Abbey v. Lill, 5 Bing. 299 (1829), and see _ 
Houldsworth, 16 M. & W. 124 (1846). 











his most intimate friends, are indeed, us a general 
rule, the best judges as to whether the artist has suc- 
ceeded in achieving a faithful likeness. To eyes sharp- 
ened by constant and intimate association with the 
original, defects will be visible, and points of resem- 
blance will appear which would escape the observation 
of the practical critic. Weshould think the painter 
had finished the likeness of a mother very indifferently 
if it did not bring home to her children traits of unde- 
finable expression, which had escaped every eye but 
those of familiar affection. The fact of likeness or re- 
semblance is one Open to the observation of the senses, 
and no peculiar skill is requisite to qualify one to tes- 
tify toit. Evidence on such a question stands upon 
the same footing as evidence of handwriting, the value 
of property, the identity of an individual and the like, 
and we think that the testimony of witnesses that pic- 
tures which the plaintiff while in the defendant’s em- 
ployment had executed for them were good likenesses, 
was competent evidence in this case.’’(14) 


Rule II. But mere opportunity for observation without 
special study and altention on the part of the witness is 
insufficient to qualify him as an expert within Rule 1. 


ILLUSTRATION. 

1. In an action for deceit, the question was as to the 
quality of the soapstone in a certain quarry. A. testi- 
fied that he had been engaged in quarrying soapstone 
for many years, and had also manufactured the stone 
into different articles and had visited several quarries, 
including the one in controversy. His opinion as to 
the quality of the soapstone was inadmissible. (15) 

In case 1 the question was one of scientific skill and 
knowledge, which the witness was not shown to pos- 
sess. ‘* It did not appear that he had ever devoted any 
time or study to an investigation of the composition 
and characteristics of soapstone, or made any particular 
observations on that subject, so as to be better quali- 
fied to give an opinion on the scientific question pro- 
pounded to him than any member of the jury. For 
aught that is shownin the case he might have been a 
mere day laborer, mechanically performing the task 
assigned him, scarcely more intelligent than the ma- 
terial on which he wrought, and hardly better qualified 
to givean opinion of the qualities of that material than 
the tools he employed in working it. He was not 
therefore shown to possess that scientific or actual 
knowledge of the subject in relation to which he was 
inquired of, which made his opinions competent 
evidence.” 


Rule III. The opinion of a specialist in another but 
kindred branch may be admissible. 
ILLUSTRATION. 


1. The question was whether a painted photograph 
had been wellexecuted. The opinion of an ambro- 
typist and daguerreotypist is admissible.(16) 

It was objected in case 1, that as the witness was nof 
a photograph painter, his opinion should not be re- 
ceived. But it was held that the court could take 
judicial notice of the fact that the vocation of the wit- 
ness was intimately connected with that of the photo- 
graph painter. The two processes are sometimes fol- 
lowed as separate pursuits, sometimes jointly prosecu- 
ted by the same individual, as branches of the same 
business. <A person following one is therefore very 
likely to have enjoyed facilities for becoming ac- 
quainted with the other. This was the case with the 
witness here, who had been employed in at least one 
gallery where photographic paintings as well as ambro- 
types were executed. 

Str. Louis, Mo. 

(14) Barnes v. Ingalls, 39 Ala. 193 (1863). 


(15) Page v. Parker, 40 N. H. 59 (1860). 
(16) Barnes v. Ingalls, 39 Ala, 198 (1863). 


JouHN D. LAWSON. 
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CONTRACT FOR PERSONAL SERVICE NOT 
ENFORCEABLE AGAINST ADMINIS- 
TRATOR. 

NORTH CAROLINA SUPREME COURT, FEBRUARY 
TERM, 1882. 


SILER Vv. Gray.* 

The general rule—that a personal representative of a deceased 
person is bound to perform all his contracts, or make com- 
pensation out of the estate in case of non-performance—is 
subject to the exception that where such contract requires 
something to be done by the contracting party in person, 
as here, and he die before performance, the personal rep- 
resentative is not liable to an action fora breach of the 
same occasioned by his death. 

CTION upon contract. On the 11th day of October, 
1869, Jesse R. Siler, being the owner of a certain 
tract of land, conveyed the same in fee to his son Leon 

F. Siler, the two at the same time entering into a con- 

tract under seal substantially as follows: ‘This 

agreement between J. R. Siler and L. F. Siler witness- 
eth, that for and in consideration of L. F. Siler’s ad- 
ministering to the comfort of J. R. Siler and his wife, 

H. D. Siler, during their lives, aud seeing that they 

are well provided for, and also in consideration of L. 

F. Siler’s consent that J. R. and H. D. Siler shall have 

a life estate and joint occupancy with him inJ. R. 

Siler’s home tract of land, surveyed, etc., and in fur- 

ther consideration that L. F. Siler shall pay Roxana F. 

Moore and Harriet T. Sloan five hundred dollars each 

at the demise of J. R. and H. D. Siler, the said J. R. 

and H. D. Siler have this day signed, sealed and deliv- 

ered to L. F. Silera deed in fee simple to two hun- 

dred and sixty-eight acres of land, known as J. R. 

Siler’s home place, and bounded, etc. Now ifthe said 

L. F. Siler shall well and faithfully comply with the 

terms of this agreement, then this contract shall be 

construed to be complied with, otherwise the said L. 

F. Siler shall forfeit and pay to the said party of the 

first part or bis heirs the sum of five thousand dollars. 

In testimony of which we bind our heirs and legal rep- 

resentatives, hereunto setting our hands and seals, 

etc.” 

Immediately upon the execution of the deed and said 
agreement, L. F. Siler went into the joint occupancy 
of the land with J. R. Siler, and resided thereon with 
his own family and that of J. R. Siler, until his death 
in 1870, during which period he took charge of the 
farm; and after his death his widow and children re- 
mained upon the premises with J. R. Siler and his wife, 
and so continued to do until his death in March, 1876, 
and her death in the year following. 

The plaintiff is the administrator of J. R. Siler, and 
the defendant the administrator of L. F. Siler. 

In his complaint the plaintiff alleges a breach of said 
agreement, in that neither the legal representatives of 
the said L. F. Siler, or his heirs, or any person for him 
have undertaken or offered since his death, to comply 
with the terms thereof, by either supporting the said 
J. R. Siler and his wife, or by paying to the said 
Roxana E. Moore and Harriet T. Sloan the sums 
agreed to be paid them, and he prays for judgment 
against the estate of the defendant’s intestate for the 
sum of five thousand dollars. 

In his answer the defendant alleges that his intestate 
fully complied with all the stipulations contained in 
said agreement up to the time of his death, and thata 
farther performance on his part was thus rendered im- 
possible by the act of God. 

At the trial the plaintiff offered the above agreement 
in evidence, and insisted that the measure of damages 
was the sum of five thousand dollars—the sum men- 
tioned in the instrument, but the court ruled that the 





* Appearing in 86 North Carolina Reports. 





sum mentioned was a penalty and not liquidated dam- 
ages, to which the plaintiff excepted. 

The plaintiff then offered evidence tending to show 
that after the death of the defendant’s intestate, the 
plaintiff's intestate supported himself and wife during 
the remainder of his life, and that he was compelled 
to employ others to superintend his business; and other 
evidence to show the damages he sustained by reason 
of the failure on the part of the defendant’s intestate, 
or his representatives, to perform the stipulations con- 
tained in said agreement, but his honor, bolding that 
the plaintiff could not recover of the defendant except 
for a breach of the contract committed in the life-time 
of his intestate, excluded the evidence, and thereupon 
the plaintiff excepted, submitted to a nonsuit and ap- 
pealed. 


J. H. Merrimon, for plaintiff. 
Armistead Jones, for defendant. 


Rurrin, J. There being no evidence offered in sup- 
port of the breach, alleged to consist in the non- 
payment of the sums stipulated to Roxana E. Moore 
and Harriet T. Sloan, that part of the case is excluded 
from our consideration, and the plaintiff's right to re- 
cover left to depend upon, as the only other matter 
complained of, the failure of the personal represeuta- 
tives or heirs at law, of the intestate L. F. Siler after 
his death, to contribute to the support of J. R. Siler 
and his wife—as to which this court fully concurs in 
the ruling of his honor in the court below. The general 
rule unquestionably is, that the personal representa- 
tives of a party are bound to perform all his contracts, 
whether specially named in them or not, or else make 
compensation for their non- performance out of his es- 
tate But to this there is the exception, as well estab- 
lished as the rule itself, of all such contracts as require 
something to be done by the party himself in person. 

In 1 Chitty’s Pleading, 19, it is said that no action 
lies against the executor upon a covenant to be per- 
formed by the testator in person, and which conse- 
quently the executor cannot perform; and again in 
Chitty on Contracts, 138, that death, though not in 
general a revocation of an agreement, may be such 
when the engagement is a personal one, to be per- 
formed by the deceased himself, and requiring personal 
skill or taste. 

In Pollock on Contracts, 367, the principle is thus 
stated: ‘* All contracts for personal service, which can 
be performed only during the life of the contracting 
party, are subject to the implied condition that he 
shal] live to perform them, and should he die, his 
executor is not liable to an action for the breach of 
contract occasioned by his death.” 

In such cases it is held that the act of God furnishes 
an excuse sufficient. Accordingly in Boast v. Firth, 
L. R., 4 C. P. 1, a plea to an action on an apprentice- 
bond that the apprentice was prevented by sickness 
from performing the contract, was ruled to be a valid 
plea and the defense a good one, the court saying that 
incapacity, by reason of the intervention of an act of 
God to perform personal service, is an excuse for its 
non-performance, notwithstanding an absolute and 
unconditional covenant to render the same; and again 
in Farrow v. Wilson, reported in the same volume at 
page 744, it was held that where one party covenanted 
to serve another as farm-bailiff, the death of either 
party dissolved the contract—such being an implied 
condition, it was said, in every contract for personal 
services—and the same doctrine has been recognized in 
Robinson v. Davidson, L. R., 6 C, Exch. 269; Taylor v. 
Caldwell, 113 E. C. L. Rep. 826; Dickey v. Linscott, 20 
Me. 453. 

Assuming such to be the law, under which does the 
case atbar fall, the general rule, orthe exception as 
stated? This must depend upon the intention of the 
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parties, for at last it is in every case purely a question 
as to their intention. 

It is true that the cases patdown in the books, like 
those cited by us, are generally those in which the con- 
tracts sued on have been to marry—to teach an ap- 
prentice—to render services as an author, or as adoctor 
or alawyer—such as will be determined by the very 
nature of the services to be rendered or the skill 
requisite to perform them, to the exclusion of all 
thought of performance by any other person than the 
contracting party. 

But still this is so even in contracts of that nature, 
because the law implies such to have been the inten- 
tion of the parties, and for that reason and that alone, 
construes them to be personal contracts, and takes 
them out of the general rule. 

Now if such be the consequence of an implied inten- 
tion of the parties, how much more should it follow in 
the case of a contract, in which they have clearly mani- 
fested a purpose to treat their contract as personal, and 
the very circumstances surrounding them forbid that 
any other construction should be put upon it? 

Here the contract on the part of the defendant’s in- 
testate was that hp would administer to the comfort of 
his father and mother during their lives, and would see 
that they were provided for; and further that he 
would jointly occupy with them their home, and he 
and his family become members of their family; thus 
every feature of it depending upon the relation which 
he, as a near kinsman, bore to them, and upon the con- 
fidence which they reposed in him personally. 

It isto be observed moreover that the contract was 
an entire one, to be performed by the administrator in 
whole ornot atall. If bound to maintain them and 
see to their comfort, he must needs have had the cor- 
relative right to demand admittance, stranger though 
he might have been, into their home, that he might 
become an inmate thereof. 

If in the life-time of all the parties, the defendant's 
intestate had sought to introduce a stranger into the 
family, and through his agency to have performed the 
services stipulated to be rendered by himself, can it bo 
supposed that the law would, for one moment, havo 
tolerated such a course? and if not, then should the 
law, after his death, furnishasubstitute for him in his 
administrator, when he himself could not appoint 
one? We think not; and for the reason that the par- 
ties to the contract manifestly never contemplated or 
intended that there should be one. 

Our conclusion therefore is, that so much of said 
agreement as imposed upon the defendant’s intestate 
the duty of providing for the plaintiff's intestate and 
his wife, and of looking after their comfort, was purely 
personal in its nature, and inasmuch as the defendant 
could not have enforced his right to perform it, so nei- 
ther is he liable to an action for not having done so. 

There is no error, and the judgment of the court 
below is affirmed. 


No error. Affirmed. 


COMPROMISE OF SUIT BY ATTORNEY. 


VERMONT SUPREME COURT, OCTOBER TERM, 1881. 


GRANGER V. BATCHELDER.* 

An attorney without special authority has no power to bind 
his client by a compromise or settlement of the cause 
of action unless he receive the full amount of his cli- 
ent’s claim in money ; and this is so though the client 
lives in another State. 

CTION, debt on judgment. The opinion states the 
facts. Judgment below for plaintiff. 





*Appearing in 54 Vermont Reports. 





W. A. € O. B. Boyce and Heath & Carleton, for de- 
fendant. 


J. O. Livingston, for plaintiff. 


Tart, J. The plaintiff, living in New York, held a 
judgment against the defendant for two hundred and 
eight dollars and four cents; one Randall was his at- 
torney; property claimed by third persons had been 
attached, and the officer holding the execution issued 
upon the judgment refused to proceed unless indemni- 
fied. Randall, with positive instructions from the 
plaintiff not to compromise the claim, received in sat 
isfaction in payment of the judgment the sum of one 
hundred and fifty dollars, and accepted assurances, 
procured by the defendant from the persons whose 
property had been levied upon, that they would not 
molest the officer and parties for what had been done 
in attaching their property. The execution was re- 
turned satisfied. 

This suit is debt, brought upon the judgment, claim- 
ing to recover the amount due after the application of 
the sum paid in money. The case must be controlled 
by the general rule, so often held in this State, that an 
attorney without special authority has no power to 
bind his client by a compromise and settlement, or an 
assignment of the cause of action , without receiving 
the full amount in money. See Penniman v. Patchin, 
5 Vt. 346; Carter v. Talcott, 10 id. 471; Vail v. Conant, 
15 id. 314. 

The fact that the client resides abroad does not change 
the rule. However inconvenient it may be foran attor- 
ney not to have access to his client,he is, in fact,in these 
days of the rapid transmission of intelligence, often 
nearer to him in a distant city than he would be if he 
lived in the next town. If the rule, as stated, was good 
law in the days of yore, it certainly ought to be now, 
since means of communication have been so much im- 
proved and the telegraph and telephone are the ad- 
juncts of almost every office. 

We have no doubt that if Randall had had authority 
to bind the plaintiff in the settlement, the debt 
would have been extinguished, as he received in pay- 
ment of it something besides money, something that 
the debtor was under no obligatiou to give him, a 
waiver by the persons whose property had been at- 
tached of their claims for damages; and this would 
have been a sufficient consideration for discharging 
the debt had Randall had authority for settling it in 
that manner. We think the plaintiff should recover. 

Note. See also Jenney v. Delesdernier, 20 Me. 183; 
Lamb vy. Williams, 6 Mod. 82; Wycoff v. Bergen, 1 N. 
J. 1.211; Clark v. Randall, 9 Wis. 135. 


————»+_—_—_—_——_. 


GARNISHMENT OF PENSION MONEY. 


IOWA SUPREME COURT, MARCH 24, 1882, 


WEBB vy. Hott. 


The provision of U.S. R.8., section 4747, that ‘‘ no sum 
of money due or to become due to any pensioner shall 
be liable to attachment, levy or seizure by or under any 
legal or equitable process whatever, ” etc.,does not ap- 
ply to pension money depusited by the pensioner ina 
bank, but such money is liable to attachment. 


CTION in which plaintiff, Webb and another, gar- 
nished a savings bank to hold moneys belonging 
to defendant on deposit therein. The opinion states 
the facts. Judgment below was against the garnishee. 
Martin, Murphy & Lynch, for appellants. 
Bills & Block, for respondent. 


Day, J. Thecourt found the facts in the case as 
follows: 
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(1) That on the fifteenth day of March, 1880, the 
defendant, D. A. Hoit, received from the government 
of the United States the sum of $2,029.82, in form of a 
draft from a pension agent of the government, asa 
back pension due him under the acts of Congress, on 
account of physical disabilities received while serving 
asasoldier inthe late war. He drew the money on 
said draft and used a part and deposited the bulance 
as stated in the next finding. 

“*(2) That of said pension,on the twenty-ninth day of 
March, 1880, said Holt deposited the sum of $700 in the 
German Savings Bank of Davenport, Iowa; that said 
money was placed in said bank that the same might 
draw interest and be taken from the said bank from 
time to time for the support of defendant and his fam- 
ily; that the said Holt, at the time of the deposit, be- 
fore and since, resided in Moline, in the State of Illi- 
nois, while plaintiffs resided in Davenport, Iowa; that 
on the twenty-eighth day of October, 1880, and before 
the garnishment, he drew as interest on said deposit 
$17.50. 

“ (3) That after the service of the garnishment,by con- 
sent of plaintiff, the defendant was permitted to draw 
from the bank the sum of $300 of said $700, but this 
was done simply because $400 would be sufficient to 
satisfy plaintiff's demand if found liable therefor.” 

The court found, as a conclusion of law, that the 
money was not in the hands of the bank exempt, under 
section 4747 of title 57 of the Revised Statutes of the 
United States, from the process of attachment, for the 
reason that said act only applies to pension money 
while in course of transmission, and did not apply 
after a pension was received and placed, as this was, on 
deposit in a bank. 

The defendants claim that the money in question is 
exempt from attachment under section 4747 of the 
Revised Statutes of the United States, which is as 
follows: ‘*‘ No sum of money due or to become due to 
any pensioner shall be liable to attachment, levy or 
seizure by or under any legal or equitable process 
whatever, whether the same remains with the pension 
office, or any officer or agent thereof, or is in course of 
transmission to the pensioner entitled thereto, but shall 
enure wholly to the benefit of such pensioner.” 

The appellants cite and rely upon Eckert v. MeKee, 
9 Bush (Ky.), 355; Hayward v. Clarke, 50 Vt. 612, and 
Folschow v. Werner, 51 Wis. 85. 

In Haywardyv Clarke the defendant received a check 
or draft from the United States pension agent, and 
gave it to his wife, who, by hisadvice, passed it to one 
Pierpont and took his note therefor. A creditor sought 
to charge Pierpont as a trustee of the defendant. The 
court held that while the check or draft from the pen- 
sion office was the form of the defendant’s claim, and 
while that constituted the matter of credit in the 
sense of the trustee law of the State, it, or the value 
represented by it, could not be reached by any creditor 
by any process or proceeding; that the defendant had 
the right to give the draft to his wife, and the legal 
title passed to her by gift; that the only ground upon 
which Pierpont could be charged as for a debt due 
from him on the score of the draft was the note given 
to the wife; and that upon the facts shown, the note 
did not render him liable as on a note payable and de- 
livered to the husband. It is evident that this hold- 
ing determined the case and perhaps correctly; for it 
may well be conceded that until the original draft 
through which the money is transmitted is cashed, 
the money, in the language of the statute, “is in course 
of transmission to the pensioner;’’ and that he might 
then, without any fraud upon his creditors, give it to 
his wife. The court however went further, and de- 
clared what it would feel it to be its duty to hold, in 
order to protect the pensionfrom proces, did the case 
require it. What is further said in the opinion, it ap- 
pears to us, can be regarded only as dictum. 





In the case of Eckert v. McKee, supra, Adams, the 
pension agent at Lexington, drew his check on the 
United States assistant treasurer for a pension due 
to Mrs. M. H. McKee. The check was payable to the 
order of Mrs. McKee. On the same day one J. T. 
Vanorsdale brought the check, with the name of Mrs, 
McKee indorsed thereon, to the office of the pension 
agent who went with Vanorsdale to a bank and intro- 
duced him, when the money was paid to him. The 
creditors of Mrs. McKee sought to subject a part of 
the money to the payment of their debts. It does not 
appear from the statement of facts whether the money 
had ever in fact come into the possession of Mrs. Mc- 
Kee, or was still in the hands of Vanorsdale. The 
court, without citation of authority or reasoning to 
support the determination,concluded that the fund was 
not liable to attachment. If the money had not come 
into Mrs. McKee’s possession, it might be regarded as 
in course of transmission, and hence as coming under 
the protection of the statute. 

The case of Folschow v. Werner is the only one in 
which it distinctly appears from the facts that the 
question of exemption, after payment to the pen- 
sioner, was involved. In that case it was held that 
the pension money was exempt from liability for the 
pensioner’s debts. In the opinion, the case of Echart 
v. McKee is cited and relied upon. The reasoning of 
the court is not to our minds satisfactory. Upon the 
other hand the appellee cites and relies upon Kellogg 
v. Waite, 12 Allen, 529, and Spelman v. Aldrich, 126 
Mass. 113. 

In Kellogg v. Waite the money had been paid to the 
agent of the pensioner before the statute in question 
was enacted, and the court held that it could not be 
controlled by it. 

In Spelman vy. Aldrich, the court without any reason- 
ing, and relying solely upon Kellogg v. Waite, held that 
even if under the statute in question, the pension was 
exempt while it remained in the form of a pension 
check, the exemption certainly ceased after the money 
was drawn upon the check. 

The question resting in so unsatisfactory a situation 
upon authority, we feel at liberty to determine it 
wholly upon principle. The section, by its direct 
terms, is limited to money in two conditions — money 
due to a pensioner and money to become due to a pen- 
sioner. The pension is a fixed amount of money pay- 
able at stated periods. When the period for payment 
has elapsed the money is due; before such period has 
elapsed the money is to become due. When the money 
has actually come into the hands of the pensioner it 
ceases to be money due or to become due, and then, 
it seems to us, the statute ceases to apply to it. 

It is said however that the statute provides that the 
money shall enure wholly to the benefit of the pen- 
sioner. In our opinion it does not enure wholly to the 
benefit of the pensioner when it comes into his pos- 
session, and becomes subject to his control under the 
laws of the State, in the same manner as other prop- 
erty owned by him. The provision; of the statute, 
‘‘ whether the same remains with the pension office or 
any officer or agent thereof, or is in course of trans- 
mission to the pensioner entitled thereto,’’ cannot be 
ignored in placing a construction upon the statute. 
This, it seems to us, imposes a limitation upon a pro- 
vision which would otherwise be general, and deter- 
mines the peculiar situation in which money due or to 
become due shall be exempt from seizure. The 
enumeration of particulars implies a negation of the 
general. If the statute exempts money paid to a pen- 
sioner, even after it comes into his hands, the partic- 
ular enumeration of conditions under which the 
money would be exempt becomes unnecessary and 
unmeaning, and might as well be eliminated from the 
statute. In our opinion the purpose of the statute is 
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to render it certain that the government’s bounty 
shall come into the hands of its beneficiary, and shall 
not be seized for his debts before it reaches him. If 
it had been the intention to impress upon it a different 
character, after it comes into the hands of the pen- 
sioner, from other property owned by him, it seems to 
us that that intention would have been expressed ina 
manner more certain and direct. Indeed it may well 
be doubted whether the ordinary incidents of property 
which has vested in a citizen of a State, can be con- 
trolled or modified by Federal legislation. In our 
opinion the statute in question ceased to be applicable 
to the money when it was paid to the pensioner. 
Affirmed. 
Rothrock and Beck, JJ., dissented. 


——$___@——— 


ILLEGAL CONTRACT— PARTIES NOT IN 
PARI DELICTO. 


VERMONT SUPREME COURT, OCTOBER TERM, 1881. 


HARRINGTON V. GRANT. 


In 1863 a widow lived in the family of her son and helda 
mortgage upon his farm. In order to escape mili- 
tary duty under the Federal law, he induced her to sur- 
render the mortgage that he might claim exemption on 
the ground of supporting his mother, agreeing to 
restore the mortgage as soon as tbe war should close. 
The court found from the testimony that she was under 
his influence and that the transaction was merely the 
actof the son. Held, that the parties were notin pari 
delicto ; that the court would take notice where the 
blame rested, and that the mortgage would be declared 
a valid lien on the son’s real estate. 

ILL by the administrator of Nancy Grant to en- 
force her rights under a mortgage. The opinion 
states the case. 


J. A. & G. W. Wing, for orator. 
Farnham & Chamberlin, for defendants. 


Tart, J. The orator is the administrator of the 
estate of Nancy Grant; she was the widow of James 
Grant, who died in September, 1862, testate. His will 
contained the following bequests to Nancy: 


“T give to my beloved wife, Nancy Grant, one- 
third part of my estate, both real and personal. The 
said Nancy Grant to have all the rents and profits and 
use of the same so long as she shall choose to remain 
on said premises. Butif at any time she shall wish 
to leave and live at some other place, my son Daniel 
is to pay her one thousand dollars, which is to be in 
full instead of her thirds as above stated.” 

Daniel Grant, his son, was residuary legatee and 
took the home farm of said James as such legatee. In 
October, 1862, Daniel and his wife executed a mort- 
gage of the home farm to Nancy, to secure the pay- 
ment of a note to her for one thousand dollars. It 
is conceded that this mortgage was executed in lieu of 
the provisions of the will. On the 16th day of July, 
1863, Daniel and his wife executed a mortgage of a 
part of said farm to Nancy, with acondition securing 
to her support during her life, and the expenses of her 
burial and tomb-stones, and the mortgage for one 
thousand dollars was surrendered to Daniel. Daniel 
Grant was drafted by the military authorities of the 
United States in the summer of 1863; and he believed 
that by showing that his mother was dependent upon 
him for support he would be relieved from the draft; 
and with this belief, and for the purpose of exemption 
from his military duties, he procured his mother to 
surrender the first mortgage and take the latter one; 
but with the distinct understanding and agreement 





* Appearing in 54 Vermont Reports. 





between them, that as soon as the war was over and 
the perils of the draft passed, the first mortgage should 
be restored to Nancy in its original force. Nancy 
died in 1869, and Daniel in 1874; and this bill is brought 
to enforce the rights of Nancy under the thousand 
dollar mortgage. The court fully appreciate the force 
of the suggestions made by the defendant’s counsel as 
to the length of time that elapsed after the transaction, 
before the bringing of the suit; that the parties to the 
transaction are dead; the testimony to a great extent 
that of admissions; and the necessity of requiring full 
proof to overthrow an admitted contract. Giving 
such suggestions their due weight, critical examination 
of the testimony will lead to the result arrived at by 
the court, as to the agreement made at the time of the 
execution of the latter mortgage. It is fully and sat- 
isfactorily proved, and has never been changed. 

The defendant insists that as Nancy was a party to 
the transaction, which it is claimed was an attempt to 
deceive and defraud the government asto Daniel’s 
liability to the draft, she could not in _ her life, 
and her representatives cannot now, avoid the con- 
tract upon the ground that as it was illegal (and we 
think it was), the parties are in pari delicto; and the 
case should be governed by the well-known maxim, 
potior est conditio defendentis. This is the general 
rule in such cases, and is well expressed in Dixon v. 
Olmstead, 9 Vt. 310. In speaking of an illegal con- 
tract the court say, that ‘‘ while it remains executory 
upon both parties itis of no binding force whatever, 
and both parties are in contemplation of law the same 
as if the contract had never been made. Butif the 
contract has been executed on one part, by the payment 
of the consideration of the corrupt agreement, and 
the other party refuses to perform the stipulations, no 
action can be maintained against him either upon the 
contract or to recover back the consideration.’’ But 
to this general rule there are many exceptions; money 
paid for usury, for the insurance of lottery tickets, to 
procure the requisite number of creditors to sign the 
certificate of a bankrupt, and for some other purposes, 
may be recovered back, notwithstanding the party 
paying the money is implicated in some sense in the 
illegal transaction, but not in the same sense with the 
one who receives the money. Adams v. Gay, 19 Vt. 
358. Another instance is where one pays money or 
delivers property on a contract made on Sunday, al- 
though in pari delicto, the law permits him to recover 
the consideration paid. The following from the text 
books indicates the general character of the exceptions 
to the rule and the reasons for them, viz.: ‘*In cases 
where both parties are in delicto concurring in an il- 
legal act, it does not always follow that they stand in 
pari delicto; for there may be and often are very dif- 
ferent degrees in their guilt; one party may act under 
circumstances of undue influence or great inequality 
of condition or age, so that his guilt may be far less in 
degree than that of his associate in the offense.’’ Story 
Eq. Jur., § 300. 

‘It is also a maxim in courts of equity that where- 
ever persons stand in such a relation that while it 
continues, confidence is necessarily reposed by one, 
and the influence which naturally grows out of that 
confidence is possessed by the other,and such confidence 
is abused, or influence is exerted, to get an advantage 
at the expense of the confiding party, a contract ob- 
tained by such means will not be permitted to stand, 
although it could not have been impeached if such 
confidential relation had not existed.’’ 2 Chit. on Con. 
97. 

Judge Cooley in his work on Torts, p. 505, says that 
the general rule “ will not be enforced against a party 
actually or presumably under the influence of the 
other, and who was influenced to engage in the illegal 
or dishonest transaction by means of this influence”; 
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and referring to the case of a client led into fraud by 
his attorney, for the benefit of the latter, says, ‘‘the 
court will take notice where tbe blame properly rests, 
and give relief against the party chiefly responsible.”’ 

Osborne v. Williams, 18 Ves. 379, is a case where 
father and son entered into an illegal contract in fraud 
of the post-office department. In deciding the case 
the chancellor says that: ‘‘Courts both of law and 
equity have held, that two parties may concur in 
an illegal act without being deemed to be in all 
respects in pari delicto. I consider this agreement 
as substantially the mere act of the father. He put up 
to sale a situation which the young man would natu- 
rally be desirous of obtaining, and could obtain only 
upon the terms prescribed by his father.’’ We are 
referred to an unreported case, heard in Washington 
county a few years since, Tyler v. Estate of White, 
where one apparently in pari delicto was ordered to 
account for and return property received by him 
under an illegal contract; but we are not advised of 
the ground upon which the decision was based. The 
case may have been within one of the numerous ex- 
ceptions above referred to, and we do not deem it 
advisable to treat it as an authority here. 

Upon the facts in this case we think the parties were 
not in pari delicto; that there were different degrees 
of their guilt. Daniel had been selected by his parents 
to remain with them at home. Nothing at that time 
had arisen to disturb the friendly relations existing 
between them. He was an active, capable business 
man in good circumstances; she was uneducated, not 
accustomed to business transactions, an inmate of his 
family, and in a situation where she would naturally 
be subject to his influence and control, and no doubt 
in dread lest he might be sent to the war. Upon the 
testimony we can come to no other conclusion than 
that she was presumably under his influence; that the 
contract was the mere act of the son; and that this 
case is one where the court should ‘‘take notice where 
the blame properly rests, and give relief against the 
party chiefly responsible.” 

The mortgage of 23d October, 1862, was left for re- 
cord in the town clerk’s office, but never in fact spread 
upon the records. The title under the mortgage 
passed by its delivery, and no question arises as to the 
rights of third persons. We must treat the mortgage 
as a valid subsisting lien upon the real estate described 
in it. There should be applied upon the note secured 
by the mortgage, all sums paid by Daniel Grant to and 
for the support of his mother, and expenses of her 
sickness, burial and tombstones. The amount due 
upon the note can be stated by a master, and a decree 
entered that the defendant pay the amount due upon 
the note in such time as may be fixed by the chancel- 
lor, or be foreclosed of all equity in the premises, 
The statute of limitations in case of mortgages being 
fifteen years, that defense is not established. 

The pro forma decree of the chancellor is reversed. 
and cause remanded. 


NEBRASKA SUPREME COURT, APRIL 4, 1882. 


BATEMAN VY. RosInson. 


Where an act is merely prohibited and is not immoral, the 
rule that a particeps criminis cannot invoke the aid of 
the court does not apply if the party seeking relief is 
not in pari delicto. 

— to recover moneys paid on contract. 

opinion states the case. 
Mason & Whedon and Harwood & Ames, for plaint- 
iff. 

Lamb, Billingsby & Lambertson, for defendant. 


The 


MAXWELL, J. This action was brought in the Dis- 
trict Court of Lancaster county to recover the sum of 





$300 with interest. A demurrer to the petition was 
sustained and the action dismissed. The plaintiff 
brings the cause into this court by petition in error, 
The following is a copy of the petition: 

‘The said Daniel Bateman complains of the said 
James M. Robinson, defendant, and for cause of action 
against said defendant shows — 

‘*(1) That heretofore, viz.,on the twenty-third day 
of May, A. D. 1876, the said plaintiff and defendant 
made and entered into a certain contract, and reduced 
the same to writing in the words and figures following, 
to-wit: 

* «State of Nebraska, Lancaster county —ss.: Be it 
known that on this day, and between J. M. Robinson, 
party of the first part, and D. E. Bateman, party of the 
second part, made and entered into the following agree- 
ment: J. M. Robinson, for and in consideration of the 
sum of $300 cash, agrees toand with the party of the se- 
cond part to enter,or cause to be entered, by soldiers’ ad- 
ditional 80 entries, and give warranty deed and United 
States final registers’ certificate for (160) one hundred 
and sixty acres now held by pre-emption by the said 
Bateman, viz., the S. W. { of section 4, township 18, 
range 9 West, in said Rice county, Kansas, and the 
said party of the second part avers that he holds a pre- 
emption claim on said tract of land that is valid, 
which he hereby agrees to hold intact upon the records 
of said land office, and is to pay the said party of the 


first part the sum of $300. 
«J. M. ROBINSON, 


“*TD), E. BATEMAN.’ 

‘* Plaintiff says that on the twenty-third day of May, 
A. D. 1876, he paid the said defendant the said sum of 
$300. 

“ Plaintiff avers that he, the said plaintiff, has in all 
things kept and performed his part of said agreement, 
but that the said defendant has failed, neglected, and 
refused to perform his part of said agreement in every 
particular whatsoever, and doth still fail and refuse to 
perform his part of said agreement, and that the said 
defendant intending and contriving to cheat, swindle, 
wrong and defraud this plaintiff, has refused, and doth 
still refuse, to keep and perform his part of said 
agreement, made and entered into as aforesaid, and 
every portion thereof. 

‘““Wherefore, plaintiff prays judgment against said 
defendant for the said sum of $300, with interest 
thereon from the said twenty-third day of May, A. D. 
1876, and costs.” 

This is not an action to enforce specific performance 
of the contract to convey, but to recover money paid 
thereon. The defendant received this money as the 
consideration for the land, but is now unable or re- 
fuses to perform the contract. Can he be allowed to 
retain the money thus received? Wethink not. The 
case is similar to that of Simmons v. Yuran, 11 Neb. 
516. In that case Simmons contracted to convey a por- 
tion of his homestead or pre-emption when he acquired 
title thereto,in consideration of forty acres of breaking 
and $140 in cash. The breaking was done as agreed upon, 
but when asked to pay therefor his answer was the same 
asin this case. Thecourt held that he was liable for 
the price of the breaking. The rule is well established 
that a particeps criminis cannot invoke the aid of @ 
court, but this rule does not apply to all cases. If the 
party seeking relief, although particeps criminis, yet is 
not in pari delicto, the rule does not apply. 

This distinctly seems to have been taken for the 
first time in the case of Smith v. Bromley, 2 Doug. 696, 
and was there applied to cases where the law was in- 
tended to protect one of the parties from particular 
acts of oppression, such as usury, but the rule has since 
been applied generally. 

In Jacques v. Golightly, 2 Wm. Blacks. 1073, the ac- 
tion was brought to recover money paid by the plaint- 
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iff to the defendant as a premium for insuring lottery 
tickets, the transaction being prohibited by statute. 
It was claimed that the plaintiff being particeps crim- 
inis could not recover. But it was held that the action 
could be maintained. Blackstone, J., said it was not 
like the stock-jobbing act, ‘* because there both parties 
are made criminals and subject to penalties.”’ 

In Browning v. Morris, 2 Cowp. 790, Lord Mansfield 
draws the distinction between acts which are mala in 
se, such as bribery, and such as are prohibited by stat- 
ute. He says: ** For instance, in bribery, if a man pays 
a sum of money by way of a bribe he can never recover 
it in an action, because both plaintiff and defendant 
are equally criminal. But where contracts or transac- 
tions are prohibited by positive statute for the sake of 
protecting one set of men from another set of men — 
the one, from their situation and condition, being 
liable to be oppressed or imposed upon by the other— 
there the parties are not in pari delicto ; and in further- 
ance of these statutes, the person injured, after the 
transaction is finished and completed may bring his 
action and defeat the contract. * * * And it is 
very material that the statute itself, by the distinction 
it makes, has marked the criminal; for the penalties 
are allon one side. * * * The man who makes the 
contract is liable to no penalty.’’ The same question 
arose in Williams v. Hedley, 8 East, 378, and the cases 
above cited are referred to by Lord Ellenborough, and 
the doctrine approved. 

In the case of Inhabitants of Worcester v. Eaton, 11 
Mass. 868, Parker, C. J., after referring to the principle 
laid down in the cases of Smith v. Bromley and Brown- 
ing v. Morris, says: ‘*This distinction seems to have 
been afterward observed in the English courts, and, 
being founded in sound principle, is worthy of adop- 
tion as a principle of common law in this country.” 
In the case of White v. Franklin Bank, 23 Pick. 181, 
the action was brought to recover money which the 
plaintiff had deposited with the defendant under an 
agreement that it should remain for a specific time, 
in violation of a statute which prohibited the bank 
from making a contract ‘for the payment of money 
at afuture day certain.’’ It was held that the action 
would lie, and the doctrine of the English cases above 
cited was fully approved. 

In the case of Lowell v. Boston & Lowell R. Co., 23 
Pick. 24, the question again arose. The court say 
(page 32): ‘* The general rule of law is that where the 
parties participate in the commission of a criminal 
act, and one party suffers damages thereby, he is not 
entitled to indemnity or contribution from the other 
party. * * * Our law however does not in every 
case disallow an action by one wrong-doer against an- 
other, to recover damages incurred in consequence of 
their joint offense. The rule is, in part delicto potior 
est conditio defendentis. If the parties are not equally 
criminal, the principal delinquent may be held re- 
sponsible to his co-delinquent for damages incurred by 
their joint offense. In respect to offenses in which is 
involved any moral delinquency or turpitude, all 
parties are deemed equally guilty, and courts will not 
inquire into their relative guilt. But where the of- 
fense is merely malum prohibitum, and is in no respect 
immoral, it is not against the policy of the law to in- 
quire into the relative delinquency of the parties, and 
to administer justice between them, although both 
parties are wrong-doers.’’ See also Atlas Bank v. 
Nahant Bank, 3 Mete. 581. 

In the case of Schermerhorn v. Talman, 14 N. Y. 93, 
there is an elaborate review of authorities, and the 
doctrine of the English and Massachusetts cases cited 
is fully approved. The rule laid down in the cases 
above cited is based upon reason and sound principle, 
and is fully approved by us, and it is decisive of the 
case. Even if the contract was prohibited by statute, 





which we do not decide, still the parties were not in 
part delicto, as there is no penalty imposed on a party 
for selling his interest in land upon which he has.a 
pre-emption claim. The contract amounts to this: 
Bateman having a pre-emption claim upon the public 
lauds which probably he was unable to enter, from 
some Cause that does not appear in the record, made 
an agreement with Robinson to enter the land and 
convey to him. Robinson received the consideration 
for the contract, but refuses to perform the same. 
Can he retain the consideration? We think not. 
There are no facts stated in the petition that will defeat 
a recovery in such case. The judgment of the District 
Court is reversed, and the cause remanded for further 
proceedings. 


ASSAULT UPON SEVERAL PERSONS—FOR- 
MER ACQUITTAL. 
NORTH CAROLINA SUPREME COURT, FEBRUARY 
TERM, 1882. 


STATE OF NorTH CAROLINA v. NASH. 

An indiscriminate assault upon several persons is an assault 
upon each individual, 

To support the plea of former acquittal, it is not sufficient that 
the two prosecutions should grow out of the same transac- 
tion, but they must be for the same offense, both in law 
and in fact—an exact and complete identity of the two of- 
fenses charged. 

') ELE defendant was indicted for an assault and bat- 

tery committed upon one Nathan Reynolds, and 
for his defense relied upon the plea of former acquittal. 

The jury returned a special verdict as follows: ‘That 

the defendant was indicted at the present term of this 

court for an assault on one Atlas Spivey, and upon that 
trial the State showed in evidence that on the 23d day 
of December, 1879, the said Atlas Spivey and Nathan 

Reynolds, and some eighteen more persons, went to 

the defendant’s house with guns, bells, horns and tin 

pans, and marched around the house, and when about 
to leave fired off the guns; and that the defendant 
thereupon fired a gun at them and in direction of the 
crowd, twice in rapid succession, and one shot struck 
the said Spivey; and that upon such trial the defend- 
ant was acquitted by the jury; and further that the 
evidence in the present indictment is to the same acts 
of the defendant, and that the said Nathan Reynolds 
was stricken by a shot from the defendant’s gun fired 
as aforesaid. If in law these facts amount to a former 
acquittal, then the jury find in favor of the defendant; 
but if in law they do not amount to a former acquittal, 
then they find that he was not formerly acquitted.” 

The court below being of opinion with the defendant, 
rendered judgment accordingly, and the solicitor for 
the State appealed. 


Attorney-General, for State. 
Burwell & Walker, for defendant. 


Rurrin, J. Tosupport a plea of former acquittal, it 
is not sufficient that the two prosecutions should grow 
out of the same transaction; but they must be for the 
same offense; the same both in fact and inlaw. See 
note to Ist Bennett and Heard’s Leading Crim. Cases, — 
522. 

In the principal case of Rex v. Vandercomb, 516, 
there referred to, and which was argued, as stated by 
Mr. Justice Buller, before all the judges of England, it 
was held that unless the first indictment were such, as 
that the defendant might have been convicted upon it 
by proof of the facts contained in the second, then an 
acquittal on the former can be no bar to a prosecution 
for the latter. In State v. Jesse, 3 Dev. & Bat. 98, it 








«Appearing in 86 North Carolina Reports. 
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was said by this court, in discussing the very point, 
that two offenses may have several circumstances in 
common, and yet to constitute either some other cir- 
cumstance is to be added; and it is the allegation on 
the record of this additional circumstance, peculiar to 
each, which constitutes them distinct crimes; and 
therefore it is not always sufficient to make a judgment 
on an indictment for one a bar to an indictment for 
the other, that the same evidence may be competent 
and material to both. ‘The true test is as stated in 
Rex v. Vandercomb: Could the defendant have been 
convicted upon the first indictment upon proof of the 
facts, not as brought forward in evidence, but as al- 
leged in the record of the second. 

Upon this principle it was that the court of King’s 
Bench held in Rex v. Taylor, 3B. & C. 502, that if it 
appeared manifest to the court, from the inspection of 
the two indictments, that the offenses charged could 
not be the same, the defendant could not by averment 
show them to be the same, because that would be to 
contradict the record. 

Now to apply this principle to the present case: The 
first indictment was for an assault on one Spivey; 
could the defendant have possibly been convicted 
thereof upon proof of the averments contained in the 
record of the second, to-wit, of an assault upon the 
prosecutor Reynolds? 

A battery is violence done to the person of another, 
and though there be but a single act of violence com- 
mitted, yet if its consequences affect two or more per- 
sons, there must be a corresponding number of distinct 
offenses perpetrated. Accordingly it has been held 
that an acquittal on a charge of attempting to poison 
A. was no bar to an indictment for attempting to poi- 
son B., although on the same occasion and by the same 
act of preparation, because in such case it was gaid 
there were two distinct offenses. People v. Warren, 1 
Park. C. C. 388. In like manner it was held in Slate 
v. Standifer, 5 Porter, 525, that if one commit an as- 
sault by one stroke upon two persons, a conviction or 
acquittal upon an indictment alleging the assault upon 
one was no bar to a subsequent prosecution for the as- 
sault on the other. And still more to the purpose was 
the ruling of our own court in Siate v. Merritt, Phil. 
134, to the effect that an indiscriminate assault upon 
several persons was an assault upon each and every one 
of them. 

It is true that a decision to the contrary of this was 
rendered by the court of Vermont in State v. Damon, 2 
Tyler, 390; but it is said in anote to Archbold’s Crim- 
inal Pr. and PI. 112, to be against the weight of au 
thority and repugnant to reason, and by Bennett and 
Heard, 534, to be clearly not law. 

The decision in State v. Jesse, supra, has been twice 
approved by the court (Siate v. Birmingham, Busb. 
129, and State v. Revels, id. 200), and the principle upon 
which it proceeded is clearly asserted in many of the 
elementary writers on criminal law (1 Chitty, 457; 2 
East, P. C. 519; 1 Wharton, 505), and as it seems to us 
is easily distinguished from the State v. Town of Fu- 
yetteville, 2 Mur. 371, where the conduct complained of 
was one of mere neglect, and the omitted duty of keep- 
ing the streets in repair was an entire one,not suscept- 
ible of division into parts, so that each might become 
the subject of a prosecution. 

How can it be certainly known what motive induced 
the verdict of acquittal in the former trial? For aught 
that can be seen, the jury in that case may have wholly 
disbelieved the evidence as to Spivey’s being stricken, 
or even as to his being one of the company fired upon. 
If so, then clearly the verdict should not stand in the 
way of a prosecution for the battery upon one who was 
present and who was actually injured. It is true the 


last verdict establishes the fact both of his presence 
and the injury done him, but in the case supposed, 





which are we to adopt—the former or the latter find- 
ing? No such difficulty can arise in the case of two 
prosecutions for the same identical act, for then the 
first verdict will conclude as to the truth of every 
matter necessary to support it, and will draw to it 
every intendment as well of law as of fact—a thing that 
cannot be done in favor of two contradictory verdicts. 

The only safe rule is to stand by the decisions of our 
courts, and to hold that the pleaof former acquittal 
cannot avail, unless there should be an exact and com- 
plete identity in the two offenses charged. 

Our conclusion therefore is that the plea relied on 
was not a bar to the pending prosecution against the 
defendant, and the State was entitled to judgment 
upon the special verdict. 

The judgment below is reversed, and this opinion 
will be certified. 

ASHE, J., dissented. 

Saeinaeidijetenenion 
SUPREME JUDICIAL COURT AB- 
STRACT. 
MAY 31, 1882.* 





MAINE 


ASSIGNMENT— WHEN PART OF DEMAND MAY BE 
ASSIGNED — SPLITTING CAUSE OF ACTION.—The as- 
sigument of a part only of an entire demand or chose 
inaction is valid in equity, so as to be upheld ina 
court of equity, against the consent of the person 
owing the demand assigned, in all cases where just and 
equitable results may be accomplished thereby. Courts 
of law not exercising equity jurisdiction do not recog- 
nize or protect the assignment of a part only of an en- 
tire demand. Mandeville vy. Welch, 5 Wheat. 277; 
Tiernan v. Jackson, 5 Pet. 580; Gibson y. Cooke, 20 
Pick. 15; Robbins v. Bacon, 5 Me. 346. But partial 
assignments should be sustained in a court of chancery, 
in all cases where it can be done without detriment to 
the debtor or stakeholder, whenever equitable and just 
results may be accomplished by it. ‘The doctrine 
was recognized at an early day in the English 
chancery cases. In Burn vy. Carvalho, 4 Mylne 
and Cr. 690, Lord Cottenham lays down this principle: 
“Tn equity, an order given by a debtor to his 
creditor upon a third person having funds of the 
debtor, to pay the creditor out of such funds, is a bind- 
ing equitable assignment of so much of the funds.” 
And previous cases are reviewed in the opinion in that 
case in the following manner: ‘In Row vy. Dawson, 1 
Ves. Sen. 331, Lord Hardwicke says: ‘ It is a credit on 
the fund, and must amount to an assignment of so 
much of the debt; and though the law does not admit 
an assignment of a chose in action, this court does, and 
any words will do, no particular words being necessary 
thereto ;’ and in Yeates v.Groves,l Ves. Jr. 281, Lord 
Thurlow says: ‘ Thisisnothing but a direction by a 
man to pay part of his money to another for a valuable 
consideration. If he could transfer he has done it; and 
it being his own money he could transfer.’ In ex 
parte South, 3 Swanst. 392, Lord Eldon says: ‘It has 
been decided in bankruptcy that if a creditor gives an 
order on his debtor to pay a sum in discharge of his 
debt, and that order is shown to the debtor, it binds 
him. On the other hand this doctrine has been 
brought into doubt by some decisions in the courts of 
law, which require that the party receiving the order 
should in some way enter into a contract. That has 
been the course of their decisions, but is certainly not 
the doctrine of thiscourt.’ In Fitzgerald v. Stewart, 
2 Sim. 333, and Lett v. Morris, 4 id. 607, the same rule 
was acted upon; and in Watson v. Duke of Welling- 
ton, 1 Russ. & My. 602, Sir J. Leach thus defines an 
equitable assignment: ‘In order to constitute an 
equitable assignment there must be an engagement to 


* Appearing in 73 Maine Reports, 
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pay out of a particular fund.’ * * * Here there is 
an existing fund in an agent’s hand, and there is a dis- 
tinct contract to discharge the liability out of that 
fund.”’ Lord Truro, in Rodick v. Gandell, 1 De Gex, 
M. & G.763; S. C., 12 Beav. 325, reviewed the cases ex- 
tensively, and expresses a similar opinion as to the 
principle to be deduced from them. The same rule 
has been repeatedly acted upon in the later English 
chancery decisions. Addison v. Cox, L. R., 8 Ch. 76, 
reviews and approves the doctrine of the earlier cases. 
That was a case where an officer assigned a part of a 
sum due to him from the sale of his commission, and 
the sale was held to be valid. Brice v. Bannister, L. 
R.,3 Q. B. D. 569, is a pertinent case. The facts were 
these: ‘A. agreed to build a vessel for B., the price 
of which was to be paid by installments. Before the 
vessel was finished, the builder, being in debt to C., by 
an instrument in writing directed B. to pay to C. one 
hundred pounds out of moneys due or to become due 
from B. to the builder. B. had notice but refused to 
be bound by it. The written transfer was held to be 
an equitable assignment of that part of the money then 
due to the assignor, and it was decided that the as- 
signee could sustain an action therefor against B. 
under a provision of the act creating the Supreme 
Court of Judicature, which allows an assignee to have 
in his own name either legal or equitable remedies. 
Other cases are decided upon the same principle. Ran- 
ken v. Alfaro, L. R., 5 Ch. D. 786; Ex parte Hall, L. R., 
10 Ch. D. 615; Hopkinson vy. Forster, L. R., 19 Eq. 74; 
Thompson y. Simpson, L. R., 5 Ch. 659; Brown v. 
Bateman, L. R., 2 C. P. 272; Field v. Megaw, L. R., 4 
C. P. 660. In some cases in Massachusetts the doctrine 
appears not to have been yielded to, but the discus- 
sions have arisen in cases at law and not in equity. 
Palmer vy. Merrill, 6 Cush. 282; Tripp v. Brownell, 12 
id. 376; Bullard v. Randall, 1 Gray, 605; Dana vy. Third 
Nat. Bank, 13 Allen, 445. In New York the doctrine is 
well established by aseries of cases covering along 
period of time. Morton v. Naylor, 1 Hill, 583, and 
cases cited in note. Bradley vy. Root, 5 Paige, 652; 
Phillips v. Stagg, 2 Edw. Ch. 108; Marshall v. Meech, 
51L N.Y. 140; Alger v. Scott, 54 id. 14; Brown v. Mayor 
of New York, 18 Sup. Ct. 22; Jones v. Mayor, 47 Supr. 
Ct. 242. In Field v. Mayor of New York, 2 Seld. 179, 
the precise question was presented and fully discussed 
and decided in accordance with preceding cases in that 
State. In Risley v. Phoenix Bank, 83 N. Y. 318, the 
rule was again applied and the doctrine affirmed, 
where the question was disposed of in these words: 
“The claim that there can be no valid assignment of a 
part of an entire debt or obligation is opposed to the 
well-settled rule in this State. This point was ruled the 
same way by the court of King’s Bench in Tibbetts v. 
George, 5 Ad. & El. 107. The tendency of modern de- 
cisions is in the direction of more fully protecting the 
equitable right of assignees of choses in action, and the 
objection that to allow an assignment ofa part of an 
eutire demand might subject the creditor to several 
actions to enforce uw single obligation has much less 
force under a system which requires all parties in in- 
terest to be joined as parties to the action.’’ See S. C. 
18 Sup..Ct. 474. The same result is reached by the 
Pennsylvania court. In their latest case touching the 
question, Appeals of the City of Philadelphia, 86 Penn. 
St. 179, it was held that the principle, for reasons of 
public policy, should not apply to claims against a 
municipality, the court remarking, that ‘there is no 
doubt, that as betwéen individuals the rule prevails in 
equity.” In Daniels v. Meinhard, 53 Ga. 359, it was 
held that a holder of a fire insurance policy,after a loss, 
might assign in writing an interest in the same toa 
creditor tothe extent of the creditor's debt, which 
would prevent an attachment of it as the property of 
the assiguor by trustee process. In Stanberry v. 





Smythe, 13 Ohio St. 495, the court refused to recognize 
the principle in an action at law, expressly admitting 
that it would obtain in equity, ‘ where the rights of all 
the parties could be determined in one and the same 
controversy.’’ In Etheridge v. Vernoy, 74 N. C. 809, 
which was ‘‘acivil action in the nature of a bill in 
equity,” the rule was applied. Similar decisions have 
been made in other courts. Dowell v. Cardwell, 4 Saw. 
217; Lapping v. Duffy, 47 Ind. 51; Whitney v. Cowan, 
55 Miss. 626. The above are marked cases illustrating 
the rule. New Hampshire cases cast some light upon 
the question. Conway v. Cutting, 51 N. H. 407; Chris- 
tie v. Sawyer, 44 id. 298. The doctrine is adopted in 
New Jersey, acted upon in Vermomt, and evidently 
approved by the Supreme Court of the United States, 
as a rulein chancery. Public Schools v. Heath, 15 N. 
J. Kg. 22; Claflin v. Kimball, 52 Vt. 7; Christmas v. 
Russell, 14 Wall. 69; Trist v. Child, 21 id. 441. There 
is a concurrence of opinion also among text writers, so 
far as the question is noticed by them. 2Story Eq. 
Jur., § 1044; 2 Spence Eq. Jur.859; Byles Bills (6th Am. 
ed.) 171; 1 Pars. Notes and B. 334. National Exchange 
Bank of Boston v. McLoon. Opinion by Peters, J. 


MANDAMUS — WHEN NOT ALLOWED TO COMPEL 
ISSUE OF SHARES OF STOCK.— The weight of authority 
inclines against the right to employ mandamus to 
compel certificates of stock to be issued by a corpora- 
tion,upon the ground that the petitioner for mandamus 
can receive full indemnity by purchasing other shares . 
in the market and recovering the price thereof against 
the corporation in an action of law. Baker v. Johnson, 
41 Me. 15; Murray v. Stevens, 110 Mass. 95; Stackpole 
v. Seymour, 127 id. 104; Bank v. Kortright, 22 Wend. 
348; Ex parte Fireman’s Ins. Co. 6 Hill (N. Y.) 248; 
Wood Mand. 17; High Extr. Rem., §313; Field Corp. 
§ 504; Ang. & Ames Corp., §$ 710, 711; Morawetz Corp., 
§ 323, and note citing the principal cases upon the ques- 
tion. Townes v. Nichols. Opinion by Peters, J. 

RECOGNIZANCE — TAKEN BY COURT WITHOUT JUR- 
ISDICTION.— No recovery can be had upon a recog- 
nizance taken in a suit or proceeding when the court to 
which it is returnable has no jurisdiction of the sub- 
ject-matter. See Owen v. Daniels, 21 Me. 180; Denni- 
son v. Mason, 36 id. 431; Jordan v. McKenney, 45 id. 
306; Harrington v. Brown, 7 Pick. 301; State Treasurer 
vy. Wells, 27 Vt. 277; State v. Fowler, 28 id. 184. Pike 
v. Neal. Opinion by Appleton, C. J. 

——_— - + —-——— 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 

MARCH 1882. 

LANDLORD AND TENANT— EVICTION, WHAT ACTS 
CONSTITUTE.—In this action by a tenant for alleged 
breach of the covenants of a lease, it was claimed that 
certain acts of defendant in opening a sewer, etc., con- 
stituted an eviction from the premises. The evidence 
of plaintiff tended to show that defendant opened the 
sewer, and for several weeks left the same open, filling 
the house with an unwholesome air that was danger- 
ous to life, rendering the building unsafe for occu- 
pancy, and undermined the building so as to render it 
unsafe for occupancy. Held, that it was error to treat 
the question of the intention of defendant in doing 
these acts as one of fact to be tried by the jury, upon 
inferences which they might draw from the acts them- 
selves and from other evidence in the case. The ques- 
tion of actual intent arises only when the acts are such 
as do not of themselves afford a presumption of intent. 
Generally the question whether acts of the landlord, 
in consequence of which the tenant abandons the 
premises, amount to an eviction is a question of law, 
and includes the question whether they constitute 
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proof of the intent. 2 Greenl. Ev. §§ 243; Henderson 
v. Mears, 1 F. & F. 636; Lloyd v. Tomkies, 1 T. R. 671; 
Royce v. Guggenheim, 106 Mass. 201; Sherman v. Wil- 
liams, 113 id. 481; Upton v. Townsend, 17 C. B. 30. 
The jury should have been instructed to the effect that 
if the wrongful acts of the defendants upon the de- 
mised premises were such as to permanently deprive 
the plaintiff of the beneficial enjoyment of them, and 
the plaintiff in consequence thereof abandoned the 
premises, it would be an eviction. Skalley v. Shute. 
Opinion by Wallen, J. 


LANDLORD AND TENANT— TENANT AT WILL —ES- 
TOPPEL — CONVEYANCE BY LANDLORD OF PORTION 
OF ESTATE— USE AND OCCUPATION — DAMAGES.— (1) 
Defendant wasa tenant at willof premises in Boston, 
the rent days being January 1 and Aprill, ete. On 
January 23 plaintiff conveyed a portion of the premises 
in fee to the city, defendant remaining in possession of 
the remainder. In an action for use and occupation of 
the premises, held, that the conveyance of a part of the 
land in fee by the plaintiff to the city determined the 
tenancy at will. McFarland v. Chase, 7 Gray, 462. 
The tenant is not estopped to deny, that since his own 
entry into possession, his lessor’s title has been deter- 
mined by the act of the lessor. Lamson y. Clarkson, 
113 Mass. 348. The plaintiff cannot recover of the de- 
fendant rent from January 1 to January 23, when the 
conveyance to the city was made. She cannot recover 
of the defendant as tenant at will, because she has de- 
termined this tenancy between two rent days, and the 
rent cannot be apportioned. Fuller v. Swett, 6 Allen, 
219; Dexter v. Phillips, 121 Mass. 178. She cannot re- 
cover it of the defendant as tenant at sufferance, be- 
cause during that time the defendant was tenant at 
will. Nicholson vy. Munigle, 6 Allen, 215. As the con- 
veyance of a part of the land to the city must be held 
to have determined the tenancy at will as to the whole 
land, it is in accordance with the principles of law to 
hold that after such conveyance and before entry by 
the plaintiff, the defendant is a tenant at sufferance to 
the plaintiff of the portion of the land remaining to the 
plaintiff. He cannot bea tenant at will of the plaintiff 
of that portion, because there never has been any 
agreement, express or implied, on the part of the 
plaintiff to let, and onthe part of the defendant to hire 
that portion of theland. Edwards v. Hale, 9 Allen, 
462. The defendant cannot well be considered a tres- 
passer merely from holding over after the determina- 
tion of the tenancy at will by the plaintiff, for he came 
into possession by right. (2) The defendant was held 
liable undera statute as tenant at sufferance to pay 
rent to the plaintiff from January 23, for the use and 
occupation of the portion of the land owned by the 
plaintiff after that time. Held, that the amount of 
rent to be paid is not to be determined by “ the propor- 
tion which such unconveyed portion bore to the whole 
estate,’ but is the sum which the jury find the use and 
occupation of that portion for that time was reason- 
ably worth. Emmesy. Feeley. Opinion by Field, J. 





SLANDER—EVIDENCE—GENERAL REPUTATION AS TO 
PARTICULAR ACT.— In an action for slander in charg- 
ing plaintiff with stealing from W., defendant offered 
in mitigation of damages evidence that plaintiff had 
the general reputation of having stolen from W. Held, 
that the evidence was not admissible. In such an ac- 
tion evidence may be given of the general reputation of 
the plaintiff in those respects in which it has been as- 
sailed by alleged slander. Clark v. Brown, 116 Mass. 
504. But what the defendant sought to prove was not 
the plaintiff's general reputation, which was the general 
character he had gained in the community by his 


course of life, but what was the common rumor as toa 
particular transaction, viz., his having stolen from W. 
The defendant sought to show, not that the plaintiff's 








general reputation was bad, but that in a single instance 
he was generally reputed to have behaved badly. This 
would have been to have proved the common talkas to 
an individual subject of scandal. A general report 
that the plaintiffis guilty of the particular crime with 
which he was charged cannot be received in evidence 
in mitigation of damages. Alderman v. French, 1 
Pick. 1; Bodwell v. Swan, 3 id. 376; Clark v. Munsell, 
6 Mete. 373; Stone v. Varney, 7 id. 86; Peterson vy. 
Morgan, 116 Mass. 350. Mahoney v. Belford. Opinion 
by Devens, J. 
IOWA SUPREME COURT ABSTRACT. 
APRIL, 1882. 

HvusBAND AND WIFE—PRESUMPTION OF LEGITI- 
MACY OF CHILD BORN DURING WEDLOCK.— Annie §, 
was married February 19. On May 13th following she 
bore achild. Held, that the child was presumptively 
the offspring of her husband. In Rhyne v. Hoffman, 
6 Jones, Eq. (N. C.) 335, where a mother was pregnant 
when married, and gave birth to achild six months 
afterward, it was held that the child was legitimate. 
The court says ‘‘that if a woman big with child by A, 
marry B., and then the child be born, it is the legiti- 
mate child of B.”” Cited 1 Rolls Abr. 358; 2 Bac. Abr. 
84. In the same case it was held that achild begotten 
and born after marriage is legitimate, unless it be 
proven by irresistible evidence that the husband was 
impotent or did not have any sexual intercourse with 
the wife. In State v. Heman, 13 Ired. 502, it was held 
that a child born during wedlock, though born within 
a month ora day after marriage, is legitimate by pre- 
sumption; and when achild is born during wedlock, 
of which the mother was visibly pregnant at the mar- 
riage, the conclusive presumption is that it was the 
offspring of the husband. In Hargrave v. Hargrave, 9 
Beay. 552, in determining the question as to the ille- 
gitimacy of a child begotten and born during wedlock, 
it is held that the presumption in favor of legitimacy 
is to have its weight and influence, and the evidence 
against it ought to be strong, distinct, satisfactory and 
conclusive. Thetrue rule adduced from the authori- 
ties, as well as from principle, is that a child born in 
wedlock, whether begotten before or after marriage, is 
presumed to be the child of the husband, but that such 
presumption may be rebutted by strong, satisfactory 
and conclusive evidence that the husband did not have 
access to the mother of the child when it was begotten. 
And if a woman be pregnant at the time of the mar- 
riage, and if the pregnancy be known to the husband, 
he should be conclusively presumed to be the father. 
State of Iowa v. Romaine. Opinion by Rothrock, J. 


PRACTICE — JUDGMENT NOT IMPEACHABLE COL- 
LATERALLY — FRAUDULENT CONVEYANCE.— (1) While 
the rule that an erroneous judgment can be avoided 
only by writ of error has been so far relaxed, where 
manifest injustice would be done to parties who have 
no right to reverse a judgment on writ of error, as to 
allow such parties to impeach a judgment by plea and 
proof where the court had no jurisdiction, or it bad 
been obtained by fraud or collusion,or was erroneously 
and unlawfully entered up; beyond this the rules and 
principles of law donot authorize parties to proceed in 
the collateral impeachment of jndgments; and when a 
judgment in a personalaction is not liable to either of 
these objections, whether rendered on default or after 
contestation,it is conclusive as to the relation of debtor 
and creditor between the parties, and the amount of 
indebtedness, and cannot be collaterally impeached by 
third parties in a subsequent suit where such relation 
and indebtedness are called in question. Ferguson v. 
Kumler, 11 Minn. 104; Star v. Star, 1 Ohio, 146: Candee 
v. Lord, 2.N. Y. 269; Swihart v. Schaum, 24 Ohio St. 
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432; Scott v. Indiauapolis Wagon Works, 48 Ind. 75. 
The cases Sargent v. Salmon, 27 Me. 539; Reed v. 
Davis, 5 Pick. 388; and Mattingly v. Nye, 8 Wall. 370 
distinguished. (2) L. conveyed to his sons 320 acres of 
land worth $6,400. It appeared that they paid alien 
on the land of $400, and a further sum of $200, and 
agreed to support L. L. had no other property. Held, 
that the conveyance was fraudulent, Smith v. Smith, 
11 N. H. 459; Macomber v. Peck, 39 Iowa, 351; Gra- 
ham v. Rooney, 42 id. 567. Even if the consideration 
was bona fide, the consideration would be voluntary 
to the extent of the difference between it and the 
value of the property. Norton v. Norton, 5 Cush 
§24; Church v. Chapin, 35 Vt. 223; Worthington v. Bul- 
let, 6 Md. 172; Robinson y. Stewart, 10 N. Y. 189; Ku- 
der v. Murphy, 43 Iowa, 413. Strong v. Lawrence. 
Opinion by Day, J. 


REAL ESTATE — BOUNDARIES — NOTICE— ADVERSE 
POSSESSION — ESTOPPEL — INJUNCTION.— (1) Plaintiff 
held title to land undera deed which conveyed it to 
him subject tothe right of way of a railroad. The 
railroad was built and operated, and was entitled to a 
strip of land 35 feet from the center of the railroad 
track, but the fence was within 14 feet of such center. 
By the law a railroad company was entitled to acquire 
a strip 50 or 100 feet each way from the center of the 
track. Held, that plaintiff had notice of the width of 
the right of way of the railroad. Marratt v. Derchl, 37 
Iowa, 250. Held also, that the non-user by the railroad 
company, and the occupation of the land by plaintiff 
did not constitute adverse possession. Barlow y. Chi- 
cago R. I., etc., R. Co., 29 Iowa, 276. The right of 
way was not affected by non-user. The plaintiff's pos- 
session was not adverse to nor inconsistent with the 
right of defendant to occupy the whole right of way 
whenever it became necessary or desirable for it to do 
so. See Yeakle v. Mace, 2 Whart. 123; Smyles v. 
Hastings, 22 N. Y. 217; Fox v. Hart, 11 Ohio, 414. (2) 
The railroad company for its own purposes diverted 
the course of astream running near plaintiff's land. 
The plaintiff stood by and saw the work of diversion 
progressing, and it wasnot untilafter it was fully com- 
pleted, at a cost of more than $5,000, that she made any 
objection. Held, that she was not entitled to a man- 
datory injunction for the restoration of the stream to 
its former channel. The facts of this case bring it 
squarely within the principle announced by the master 
of the rolls in Rochdale Canal Co. y. King, 16 Beav. 
630, ** that if one man stand by and encourage another, 
though but passively, to lay out money under an er- 
roneous opinion of title, or under the obvious expecta- 
tion that no obstacle will afterward be interposed in 
the way of his enjoyment, the court will not permit 
any subsequent interference with it by him who for- 
mally promoted and encouraged those acts of which he 
now either complains or seeks to obtain the advan- 
tage.’? This principle, which is so obviously just as at 
once to command universal assent, is sustained by the 
following authorities: Erie R. Co. v. Railway Co., 21 
N. J. Eq. 283; Greenhalgh v. Manchester R. Co., 3 
Mylne & C. 784; Williams v. Earl of Jersey, 1 Cr. & 
Ph. 91; Murphy v. Mayor, 10 Rep. 765; Patterson vy. 
Baumer, 43 Iowa, 477. This principle is tersely ex- 
pressed in the following maxim: ‘‘He who is silent 
when he ought to speak, shall not be heard to speak 
when he ought to keep silent.’’ Slocumb v. Chicago, 
Burlinglon & Quincy Railroad Co. Opinion by Day, J. 


TRIAL — DISQUALIFICATION OF JUROR FOR BET ON 
RESULT.— A wager by a juror of twenty-five cents 
upon the result ofa verdict, held to disqualify such 
juror, and to authorize the setting aside of a verdict in 
which he took part, even though the amount could not 
be recovered by him incase of his winningit. Ordi- 


narily one expects what he desires, and bets upon the. 





accomplishment of what he expects. Usually the mere 
fact of making a bet indicates a bias. One who is en- 
tirely indifferent respecting an event rarely makes a 
bet respecting it. In Essex v. McPherson, 64 Lil. 349, a 
verdict was set aside upon the ground that one of the 
jurors had previously made a bet of a neck-tie that the 
result of the cause would be in favor of the prevailing 
party. The court said: ‘‘ For a juror to sit in the trial 
of a cause upon the result of which he hasa wager de- 
pending, isa gross impropriety and offensive to the 
sense of justice.’’ See Stafford v. City of Oskaloosa, 11 
N. W. Rep, 668. Seaton v. Swem. Opinion by Day, J. 


——__>__—_—- 


NEBRASKA SUPREME COURT ABSTRACT. 
FALSE REPRESENTATIONS — LIABILITY FOR.—P. sold 
lands to J. for $1,500, representing it to be good farm- 
ing land when it was not, but was nearly worthless. J. 
did not see the land but relied on the representations. 
Held, that J. was entitled to recover from P. the dam- 
ages sustained by the sale, even though P. may not 
have seen or known the quality of the land. It is a 
very old head of equity, says Chancellor Kent, adopt- 
ing the language of Lord Eldon, that if a representa- 
tion be made to another person going to dealin a mat- 
ter of interest upon the faith of that representation, 
the former shall make the representation good, if he 
knows that representation to be false. Bacon v. 
Bronson, 7 Johns. Ch. 201; Evans v. Bicknell, 6 Ves. 
182. And if a party, without kuowing whether his 
statements are true or not, makes an assertion as to 
any particular matter upon which the other party has 
relied, the party defrauded, in a proper case, will be 
entitled to relief. Smith v. Richards, 13 Pet. 38; Turn- 
bull v. Gadsden, 2 Strobh. Eq. 14; McFerran y. Taylor, 
3 Cranch, 281. As was said in the case of McFerran v. 
Taylor, he who sells property on adescription given 
by himself, is bound in equity to make that descrip- 
tion good; and if it be untrae in a material point, al- 
though the variance be occasioned by mistake, he 
must remain liable for that variance. Phillips v. Jones 
Opinion by Maxwell, C. J. 
[Decided December 7, 1881.] 


INJUNCTION — CREDITOR AT LARGE NOT ENTITLED 
TO RESTRAIN DEBTOR’S DEALING WITH PROPERTY.— 
A court of equity will not, at the suit of a mere cred- 
itor who has not reduced his claim to judgment, inter- 
fere by injunction to restrain a debtor from any dis- 
position of his property which he may see fit to make. 
In Wiggins v. Armstrong, 2 Johns. Ch. 144, Chancellor 
Kent says: ‘‘Thisis a case of a creditor on simple 
contract, after an action commenced at law and before 
judgment, seeking to control the disposition of the 
property of his debtor, under judgments and execu- 
tions, upon the ground of fraud. My first impression 
was in favor of the plaintiffs; but upon examination 
of the cases, I am satisfied that a creditor at large, and 
before judgment and execution, cannot be entitled to 
the interference which has been granted in this case. 
In Angell v. Draper, 1 Vern. 399, and Shirley v. Watts, 
3 Atk. 200, it was held that the creditor must have 
completed his title at law, by judgment or execution, 
before he can question the disposition of the debtor’s 
property; and in Bennett v. Musgrave, 2 Ves. 51, and 
in acase before Lord Nottingham, cited in Balch v. 
Westall, 1 P. Wms. 445, the same doctrine was de- 
clared, and so it is understood by the elementary 
writers. Mitford, 115; Cooper, Eq. Pl. 149. The 
reason of the rule seems to be that until the creditor 
has established his title, he has no right to interfere; 
and it would lead to an unnecessary and perhaps a 
fruitless and oppressive interruption of the exercise of 
the debtor’s rights. Unless he has a certain claim 
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upon the property of the debtor he has no concern 
with hisfrauds. On the strength of settled authorities 
I shall accordingly grant the motion for dissolving the 
injunction.”’ See also Weinland v. Cochran, 9 Neb. 
480; Weil v. Lankins, 3 id. 384; Holdrege v. Gwynne, 
3 C. E. Green, 26; Young v. Frier, 1 Stock. 465; Uhl 
v. Dillon, 10 Md. 500; Rich v. Levy, 16 id. 74; Phelps 
v. Foster, 18 Ill. 309; Bigelow v. Andres, 31 id. 322; 
Rhodes vy. Cousins, 6 Rand. 188. Crowell v. Horack. 
Opinion by Maxwell, J. 

[Decided April 25, 1882.] 


LIEN — RIGHTS OF LIENORS AS BETWEEN THEM- 
SELVES.—Where there are several creditors having a 
common debtor who has several funds, all of which 
can be reached by one creditor, and only a part of the 
funds by the others, the former shall take payment 
out of the fund to which he can resort exclusively, so 
that all may receive payment. Ex parte Kent, 17 Ves. 
520; Aldrich v. Cooper, 8 id. 382; Dorr v. Shaw, 4 
Johns. Ch. 17; Cheesebrough v. Milard, 1 id. 413; Lanz 
v. Duke of Athol, 2 Atk. 445; Everston v. Booth, 19 
Johns, 486; Besley v. Lawrence, 11 Paige, 581; Wilder 
v. Keeler, 3 id. 167; Purdy vy. Doy'e, 1 id. 558; Willard, 
Eq. Jur. 338. The principle rests upon the nature of 
equity, that one person shall not so use the rights 
which he possesses as unnecessarily to prejudice the 
rights or remedies of others. The law permits the 
creditor having more than one fund to be paid in full, 
but requires him to apply, so far as it will go, the fund 
upon which he has an exclusive lien, in payment of 
his debt. But to entitle a party to this relief he and 
the parties against whom relief is sought must be 
creditors of a common debtor. Lee v. Gregory. Opin- 
ion by Maxwell, C. J. 

[Decided January 4, 1882.] 


——____@— 





RECENT ENGLISH DECISIONS. 





ATTORNEY — CLIENT NOT LIABLE FOR DIRECTION 
TO SHERIFF.—A solicitor of ajudgment creditor issuing 
a fi. fu. has no such implied authority to direct the 
sheriff as to what goods he should seize as to render 
his client liable. Q. B. Div. March 28, 1882. Smith v. 
Keal. Opinions by Manisty, J. and Pollock, B. (46 L. 
T. Rep., N. 8S. 770.) 


EXTRADITION — FOREIGNER COMMITTING CRIME 
PRO TANTO SUBJECT OF THAT COUNTRY—NATURE OF 
WARRANT.— G., the fugitive was alleged to have com- 
mitted an offense in the Netherlands for which he 
might be extradited. The Government of the Neth- 
erlands applied for his surrender. On his apprehension 
in England he produced letters of naturalization 
granted to him by the United States, and claimed to 
be a subject of the United States and not of the Neth- 
erlands, which could not lawfully demand his sur- 
render. The warrant for G.’s arrest was a duly signed 
and authenticated copy of a decree entered in the 
official book of a competent tribunal in the Nether- 
lands ordering his arrest. G. was taken into custody 
and an application for awrit of habeas corpus was 
made on his behalf. On the argument it was con- 
tended, that being a naturalized citizen of the United 
States, he was not within the terms of the treaty be- 
tween Great Britain and the Netherlands, and could 
not be delivered up at the request of the Government 
of the Netherlands. Also that the warrant of his 
arrest was not in form or substance within the mean- 
ing of the English term *‘ warrant,’’ and was besides 
bad and insufficient by reason of its being a mere copy, 
and not an original document. Held, that a person 


who commits a crime within the jurisdiction of a par- 
ticular country is pro tanto a subject of that country 








which can rightly demand his extradition on escape, 
unless there are treaty arrangements to the contrary, 
Held, further, that a foreign warrant need not be of the 
same kind of description asan English warrant, and 
that any foreign judicial document purporting to be 
duly signed and authenticated which orders the arrest 
of a person,is a sufficient warrant upon which the com- 
mitting magistratein England can order the surrender 
of that person as a fugitive criminal. Q. B. Div.,March 
30, 1882. Regina v. Ganz. Opinions by Pollock, B., 
and Manisty, J. (46 L. J. Rep. 592.) 


FALSE REPRESENTATIONS — WIIAT NECESSARY TO 
SUSTAIN ACTION FOR— VALUE OF PROPERTY — 
PROSPECTUS OF COMPANY.—A_ plaintiff, in order to 
succeed in an action of deceit, must show that state- 
ments made by the defendant were untrue to his 
knowledge or made recklessly without knowledge 
of the facts; that the misstatements were material 
to induce the plaintiff to enter on the contract; 
that he relied on them to his prejudice. The mere 
non-discovery of a slight mistake in documents ina 
man’s possession is not such recklessness as to make 
him liable for stating that which is incorrect if he be- 
lieved it tobe true. A misstatement as to the amount 
of a valuation of property to the extent of 3,0001. out 
of a total of 301,000/. is not a material misstatement. 
If a statement as to the contents of a written docu- 
ment is altogether true but imperfect, and gives a ref- 
erence to the full copy,the omission is not such a with- 
holding as to make what is stated absolutely false, so 
as to be the ground of an action of deceit. A misstate- 
ment, if made under the belief that it is true, and if 
based on the report of an expert, will not support an 
action of deceit. When arepresentation is capable of 
two meanings, the plaintiff in an action of deceit is 
bound to tell the court in his pleading which meaning 
he attached to it. The false statement in a prospectus 
that one of several persons named is a director, is 
not of itself a material misstatement. The plaintiff 
took shares in a company on the faith of certain state- 
ments contained in a prospectus issued by the defend- 
ants. Some days after the shares had been taken the 
plaintiff received from the defendant a circular con- 
taining other information as to the company. Held, 
that the circular could not be treated as a contempo- 
raneous document for the purpose of construing the 
prospectus. The decision of Fry, J., reversed. See 
Brownlie v. Campbell, 5 App. Cas. 925. Ct. of Appeal, 
March 17, 1882. Smith v. Chadwick. Opinions by Jes- 
sell, M. R. and Cotton, L.T. (46 L. T. Rep., N. 8., 702. 


[INJUNCTION — COURT WILL NOT ORDER DEFENDANT 
TO INSTITUTE ACTION TO PROCURE — NUISANCE.— 
Plaintiff, the owner of land bounded by a stream, into 
which was discharged a sewer within the district of a 
rural sanitary authority, alleged that the sewer was 
vested in the sanitary authority, that the sewer was 
being used not only by persons who had a prescriptive 
right to discharge their drains into it, but by persons 
who had no such right, and that such user had become 
a public and private nuisance, which was constantly 
increasiug. He prayed an injunction to restrain the 
defendants from causing or permitting the sewage of 
the district to be conveyed through the sewer into the 
stream, other than sewage so conveyed by prescriptive 
right before the commencement of the action. It was 
in evidence that the defendants had been endeavoring 
ever since the passing of the Public Health Act, 1872, 
to provide a system of drainage for the district, but 
hitherto without success. Held, assuming the above 
allegations (which the defendant denied) to be true, 
that the plaintiff had no right to an injunction, and 
decision of Hall, V. C. affirmed. Inasmuch as the 
defendants could not prevent owners with prescriptive 
rights from using the sewer, and consequently could 
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not stop up the sewer as against them, the court would 
not order the defendants to put an end to a nuisance; 
which they could only put an end to, if at all, by 
bringing an injunction action. Glossop v. Heston and 
Isleworth Board of Health (40 L. T. Rep. 736; 12 Ch. 
Div. 102) followed. Ct. of App., March 24, 1882. <At- 
torney-General v. Guardians of Dorking Union. Opin- 
ion by Jessel, M. R. (46 L. T. Rep., N. S., 573.) 


MARITIME LAW— GOODS IN GENERAL SHIP NOT 
LIABLE TO LIEN CREATED BY.—The goods of a ship- 
per ina general ship are not affected by a clause ina 
charter-party of which he has no notice or knowledge, 
giving the ship-owner alien on all cargo and freight 
for arrears of hire due under the charter-party. Semble 
the fact that no bills of lading were given for the goods 
makes no difference in this respect as to the rights and 
liabilities of the parties. T. hired a ship from M., and 
by the charter-party gave M. a lien on all cargo and 
freight for arrears of hire. T. advertised the ship asa 
general ship, and gave no notice of the charter-party. 
B. shipped goods and obtained a receipt, but no bill of 
lading. The hire being in arrears, M. detained the 
goods of B. for the whole of the arrears. Held, that 
M. was not entitled to detain the goods of B., and that 
B. was entitled to damages for their detention. Pro- 
bate, etc., Div., March 22, 1882. The Storneway. Opin. 
ion by Sir R. Phillimore. (46 L. T. Rep., N. 8., 773.) 


SALE OF PERSONAL PROPERTY — STOPPAGE IN 
TRANSITU — RIGHT EXISTS TILL GOODS HAVE REACHED 
DESTINATION.—The right of an unpaid vendor to stop 
delivery of goods while in transit is not determined 
until the goods have been actually delivered to the 
purchaser or his agent to keep the goods. Delivery to 
a railway company, though nominated and employed 
by the purchaser to carry the goods, is not such a de- 
livery. Goods carried by a railway company and 
warehboused on arrival at the risk of an agent in- 
structed by the purchaser to ship them, is not sucha 
delivery. A purchaser ordered goods to be sent by 
rail to G., and at the same time (unknown to the 
vendor) instructed M. & Co. to ship the goods on their 
arrival at G. to R. Some delay occurred at G., owing 
to there being no ship ready to tuke the goods, and 
they were warehoused by the railway company at M. 
& Co.’s risk. Whilst there, they were stopped. Held, 
that as M. & Co. were merely the agents to forward 
the goods, and as the purchaser did not intend to take 
possession of the goods till their arrival at R. the tran- 
situs was not at an end, and the vendor had therefore 
duly exercised his right of stoppage in transitu. The 
true rule is that laid down by James, L.J., in Ex parte 
Rosevear China Clay Company; Re Cock (40 L. T. 
Rep., N. S., 730; 11 Ch. Div. 560), viz., the vendor has 
a right to stop in transitu until the goods have actually 
got home into the hands of the purchaser, or of some 
one who receives them in the character of his servant 
oragent. That isthe cardinal principle. Q. B. Div., 
May 26, 1882. Kendall v. Marshall. Opinion by 
Mathew, J. (46 L. T. Rep., N. S., 693.) 


—__~+._—_——— 


FINANCIAL LAW. 


BAILMENT— PLEDGE OF STOCKS—DUTY OF 
PLEDGEE.— The pledgee of stocks, in the absence of a 
specific agreement to the contrary, is entitled to a 
transfer of the stock to his own name. When so trans- 
ferred, the particular shares become indistinguishable 
from the great mass of other stock, and the pledgor 
has no right to demand the return of any particular 
certificates. lt is enough if the pledgee have at all 
times shares sufficient in number to answer the 
pledgor’s demand upon repayment by the pledgor of 


the loan made to him. A share of stock is without ear- 
marks, aud cannot be distinguished from other shares 
ofthe same corporation and issue. The certificates 
bearing dates and numbers are but evidence of title. 
Nourse v. Prime, 4 Johns. Ch. 490; Allen v. Dykers, 3 
Hill, 593; Gilpin v. Howell, 5 Barr. 41. U.S. Cire. Ct., 
E.D. Pennsylvania, Jan. 23, 1882. Hubbell v. Drexel. 
(11 Fed. Rep. 115.) 


CORPORATION — SALE OF STOCK INDUCED BY 
THREAT OF ASSESSMENT.— Where defendant and other 
directors of a corporation levied an assessment upon 
stock of a corporation, upon which but a small propor- 
tion of the par value had been paid, and threatened 
future assessments for the purposes of the corporation, 
whereby plaintiff was induced to sell and transfer his 
stock, held, that such sale was not so tainted with fraud 
as to render itvoid. See Dodge v. Woolsey, 18 How. 
331. U.S. Cire. Ct., 8. D. New York, March 21, 1882. 
Grant y. Attrill. Opinion by Wheeler, D. J. (11 Fed. 
Rep. 469.) 


NEGOTIABLE INSTRUMENT—NOTE TO SETTLE 
FRAUDULENT CLAIM—HOLDER IN BAD FAITH.— A 
note given to settle a fraudulent claim, one wholly 
without foundation, and known by both parties to be 
such, under threats of suit, is without consideration 
and void; and cannot be collected by a third party, 
though purchased before due when such party was not 
only put upon inquiry, but also acted in bad faith in 
buying, he being a general purchaser of the payee’s 
notes and knowing his dishonest methods in obtaining 
them. Vermont Sup. Ct., October term, 1881. Orms- 
bee vy. Howe. Opinion by Veazey, J. (54 Vt. 182.) 


SURETYSHIP —INVALID AGREEMENT TO EXTEND 
TIME NO RELEASE OF SURETY.— By the Maine statutes 
an agreement to pay interest at a greater rate than six 
per ceut per annum must bein writing. Held, that a 
parol agreement by the principal to pay interest for a 
year at eight per cent is not a good consideration for 
an agreement by the holder of a note with the princi- 
palto extend the timeof payment one year after it 
became due, and such an agreement based on such a 
consideration does not discharge a surety on the note. 
Berry v. Pullen, 69 Me. 101. Maine Sup. Jud. Ct., May 
29,1882. Turner v. Williams. Opinion by Libbey, J. 
(73 Me, 466.) 


————-_o 
CORRESPONDENCE. 








A QuESTION OF DOWER. 


Editor of the Albany Law Journal: 

In connection with Van Voorhis v. Brintnall, 
86 N. Y. 18, a question suggests itself as to the ad- 
measurement of dower upon the happening of a not 
improbable series of events. The supposed case may 
be stated in this way: A. is a married man living with 
his wifa, B., let us say for his convenience, in New 
York city. B. procures an absolute divurce by reason 
of A.’s adultery. A. then goes over into Connecticut 
and contracts a valid marriage with C., with intent and 
purpose as in the case above, and returns to New 
York. Shortly afterward C. procures an absolute 
divorce after the manner of B. Thereupon A. goes 
through the same performance with D., and has just 
married E. when he dies leaving a circle of sorrowing 
families. These latter marriages are not necessarily 
contracted in Connecticut, but in other States where 
they may be permitted. During all this time the only 
property to which a wife’s right of dower might at- 
tach is a piece of land in New York of which he was 
seised at the time of his marriage with B., and from 
thence uninterruptedly until his death. 





Question. How would dower in the piece of land be 
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admeasured between the four widows, all surviving, 
the three essentials to consummate the right of dower, 
marriage, seizin and death of husband, being present 
in each case? 

If each widow is endowed of one-third of the same 
land, where does the fourth widow get her third ? 
IrHaca, N. Y. 


—_>__— 


NEW BOOKS AND NEW EDITIONS. 


DANIELS ON NEGOTIABLE INSTRUMENTS. 


Ts third edition of this work, published by Baker, 

Voorhis & Co. of New York, is before us in two 
large volumes, bringing down the statement of the 
law as nearly as possible to thisday. It is unnecessary 
for us to do more than reiterate our opinion, long en- 
tertained and continually confirmed, that it is the 
best treatise on the subject. 


ROBINSON’S ELEMENTARY LAw. 


This is an addition to Little, Brown & Co.’s “Stu- 
dent’s Series,’”’ by William C. Robinson, of Yale Law 
School. It professes to be exclusively for students. 
It gives succinct statements of general elementary 
principles in 522 sections, and under each section are 
recommendations as to the proper course of reading. 
Thus it essays only to be a guide, not a commentator. 
The principles are admirably stated, and the book 
goes far to demonstrate the practicability of general 
codification. Doubtless it will prove an excellent text 
book. We regard it and Judge Smith’s as the best of 
the class. 


EWELL’s BLACKSTONE. 

Blackstone’s Commentaries. For the use of students at law 
and the general reader ; obsolete and unimportant mat- 
ter being eliminated. By Marshall D. Ewell. Boston: 
Soule & Bugbee, 1882. Pp. xii, 612. 12mo. 

Prof. Ewell is known to our profession as a law 
writer and editor of experience and accuracy. We 
cannot now undertake to pronounce how judicious 
his omissions here have been. As he himself well 
says, it is a difficult task to determine what to omit. 
But his arrangement seems excellent. Very important 


“matter is put in large type, subordinate matter in 


small of two different sizes, according to importance. 
Obsolete matter incapable of excision has been put in 
brackets and labelled “ obsolete.’’ New matter is also 
bracketed. All notes are omitted. The original 
paging is preserved. There is anindex. The typog- 
raphy is nice, save that the smallest type is very mi- 
nute, but perhaps it will do for young students. We 
have contidence, from our knowledge of Prof. Ewell’s 
qualifications and publications, that this work has 
been judiciously performed. 


CONKLING’S EXECUTIVE POWERS. 

The Powers of the Executive Department of the Government 
of the United States, and the Political Institutions and 
Constitutional Law of the United States. By Alfred 
Conkling. Albany: W. C. Little & Co., 1882. Pp. 195. 
18mo. 

The character of this tract is shown in the motto on 
the title page: ‘‘ Better to be awakened by the alarm- 
bell than to perish in the flames.’-—Burke. It is sadly 
pessimistic. It is easy to go about pulling the fire 
alarms and getting out the fire department, but every- 
body knows that the vast majority of such alarms are 
false, and set off by timid, impulsive or unreflecting 
citizens. We read such books with respect and patience, 
but while they generally contain some grains of sound 
judgment, we think their effect — if they have any —is 





usually bad. False alarms excite the community, 
disturb their healthful slumber, expose their health 
and try their patience. We think we have remarked 
that those who lose faith in the government are usually 
those of the party and personnel out of office, and that 
their confidence is restored the moment they get in. 
This is one reason why we believe in rotation in office 
if not of parties. Mr. Conkling has here said nothing 
new, but he has pulled a new alarm-bell, and its tone 
has the merit of difference. 


V. REDFIELD’s Reports (SURROGATE’S Court). 

This volume is of the usual character and average 
interest of its predecessors. The series is valuable to 
practitioners in this court. Published by Baker, 
Voorhis & Co., New York. 





—_——__ > _—_—— 


NOTES. 

HE Cornhill Magazine presents the following nice 
points of ‘French justice ’’: A man wishing to 
steal fowls clambers over a garden wall at night and 
breaks into a fowl-house. He has a bludgeon or crow- 
bar in his hand, but makes no use of either to inflict 
bodily hurt on those who capture him. Nevertheiess 
this man is a felon who has committed a burglary 
which the quatre circonstances aggravantés, that is, 
in the night, with escalade (climbing over walls), with 
efraction (breaking open a door), and a main armée 
(with a weapon in his hand). He can only be tried at 
the assizes, and if convicted on the four counts must 
get eight years’ seclusion or twenty years’ transpor- 
tation. On the other hand, take a man who by false 
pretenses obtains admission to a house or shop intend- 
ing to commit a robbery there. He lays hands on 
some valuables and being surprised in the act, catches 
up a poker and knocks his detector down inflicting a 
serious wound. This man’s crime is evidently worse 
than that of the other who went after the fowls — his 
is only a misdemeanor however, for he gained admit- 
tance to the house without violence and was unarmed; 
his catching up the poker, although it may have been 
a premeditated act, inasmuch as he intended from the 
first to defend himself somehow if caught, was equally 
speaking, only an act of impulse committed on the 
spur of the moment and without malice prepense. 
Therefore this man can only be tried by a correctional 
court, and cannot get more than five years’ im- 
prisonment. Again, if a man wishing to inflict 
on an enemy some grievous bodily harm, walks 
into a café, says a few angry words to him and dis- 
figures him by smashing a decanter upon his face, 
it is a misdemeanor extenuated by the apparent ab- 
sence of premeditation. The man walked into the 
café unarmed, and in the heat of quarrel picked up 
the first weapon that came to his hand. It might fairly 
be alleged that the man knew that he should finda 
decanter in the café, and that his quarrel was pur- 
posely entered into, but the law will not take account 
of this. If on the contrary the man entered his 
enemy’s house with a loaded stick in his hand and 
assaulted his enemy with that stick, he would be a 
felon who must goto the assizes on a charge of at- 
tempted murder. It might be that the man had taken 
the stick without reflecting that it had a leaden knob, 
but the onus of proving that his intentions were not 
murderous, and that in fact when he entered the 
room he did not even propose to commit a common 
assault, would rest upon himself. A jury would 
probably judge his case according to his antecedents, 
and if it were shown that his past life was not blame- 
less, he might fail to get extenuating circumstances, 

and might receive 20 years’ transportation. 
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CURRENT “TOPICS. 


E point, with great pleasure, to Mr. Bacon’s ex- 
postulation in another column. As he play- 

fully complains of the ‘‘ wounds” we inflicted in 
our remarks on his essay, the question is suggested, 
which does he regard as wounding —the blame or 
the praise ? — for as he seems to deplore the deprav- 
ity of the profession, he may privately reproach 
himself for belonging to it, and regard our charac- 
terizing him as witty, clever, brilliant, learned and 
honest as so many covert stabs. Perhaps the main 
fault of Mr. Bacon’s paper was that it lacked per- 
spective, and that he was compelled from want of 
time to make the foreground of fault-finding too 
prominent. A few extracts will illustrate our mean- 
ing: ‘‘Now I venture, with all deference to the 
organic law of this body, to put to it the question 
whether, after all, there is any need whatever for a 
fraternal feeling among lawyers simply because they 
are lawyers; and whether a primary object of a bar 
association might not properly be the discouragement 
and suppression of professional comity? * * * 
It is popularly believed (with what degree of jus- 
tice, I need not discuss) that this ‘spirit of brother- 
hood’ in the bar is already developed to a ripeness 
that is far from beneficent to outsiders subjected to 
its influence. An opinion is widely entertained that 
whenever the professional relation is in question, 
lawyers may be depended upon to stand by one an- 
other. Not very many men would expect to con- 
test unsuccessfully a lawyer’s bill, unless the issues 
could be tried by a jury; not many men would doubt 
that by the active sympathy of judges who once 
were lawyers, and soon may be again, a jury would 
have little chance to pass upon the issues; not many 
men would expect a lawyer to scrutinize narrowly, 
even in his chent’s interests, an adverse bill of 
charges, still less to struggle against the plundering 
of a fund in courts by counsel co-operating with 
conniving judges. And it may reasonably be 
doubted whether any single cause gives greater 
vehemence and bitterness to the common denuncia- 
tions of which you and I, innocent as we are, have 
to bear our share, than this prevalent conviction 
that our esprit de corps forbids justice to be done 
upon one of our number. * * * But ‘the sum 
of the whole matter,’ as it presents itself to me 
upon much meditation, may be stated in one or two 
propositions, hastily put together, needing limita- 
tion and qualification, but believed to be substan- 
tially sound. The legal profession, although con- 
taining many learned men, has ceased to be a learned 
profession. It contains innumerable members whose 
general acquirements are greater (sic) than one may ex- 
pect to find behind the counter of a country grocery 
or on atailor’s bench. The title of counsellor no 








longer implies membership in a self-disciplined 
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guild, like the Inns of court; it is not the slightest 
guaranty of the character of a gentleman, or of any 
grade of morality. All dealings between lawyers, 
like all dealings between other men, should be 
marked by civility, and by such degree of recipro- 
cal confidence as the personal character of either 
justifies. But there is nothing more in the fact of a 
common vocation to move a lawyer to special indul- 
gence for the faults of another lawyer than there is 
in the case of two shoemakers. On the contrary, 
both the profession and the community suffer from 
the want of a healthy, fearless hatred by lawyers of 
the shortcomings of lawyers.” These assertions we 
regard as quite too sweeping, and as ‘‘ needing lim- 
itation and qualification” almost to the extent of a 
general denial. We no more believe that Mr. Bacon 
correctly states general public opinion of lawyers, 
than we believe that clergymen are hypocrites or 
physicians are quacks because some are and are so 
regarded. As to Mr. Bacon’s argument against 
‘‘ fraternal feeling,” he might as well urge that such 
a feeling is to be discouraged among christians be- 
cause some are ‘‘wolves in sheep’s clothing.” If 
there is to be no fraternity between good lawyers 
there will be neither motive nor means for punish- 
ing and discarding the bad. 


The report of the national commissioner of edu- 
cation, for 1880, contains brief statements upon the 
work of law schools (p. 150) and upon the causes of 
litigation in school matters (p. 257). There are 48 
law schools in the country, having 229 instructors, 
and 3,134 students. All are departments of uni- 
versities. The average time devoted in them to 
lectures and recitations in course is three hours a 
day; to special lectures and moot courts, five hours 
aweek. The course of study is usually two years 
in length. The authors adopted by the greatest 
number of schools are, general law, Blackstone and 
Kent; torts, Bigelow and Cooley; criminal law, 
Bishop and Wharton; domestic relations, Schouler; 
corporations, Angell and Ames; real property, Wash- 
burne and Williams (the former being much more 
generally used); contracts, Bishop and Parsons; 
mercantile law, Smith; agency, Story; bills, Byle, 
Parsons and Story; equity, Bispham and Story (the 
former more commonly); pleading, Stephen; evi- 
dence, Greenleaf and Stephen (preference being 
given to Greenleaf); constitutional law, Cooley; in- 
ternational law, Woolsey; admiralty, Conkling and 
Parsons. The leading causes of litigation are stated 
to be the breach of contracts, the exercise of unau- 
thorized power by school committees, unconstitu- 
tional legislation, and the failure of teachers to 
procure a license. There are also local causes of 
litigation, as the alteration of school districts in the 
older States, the State debt in Virginia, and the 
levying of taxes in Pennsylvania. The commis- 
sioner says: ‘Incomplete, defective or exacting 
laws are principal causes of litigation; and when 
any part of the school law is frequently before the 
courts, the presumption is that it is either unequal, 
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or oppressive, or unintelligible, and should be 
amended or repealed.” 


We suppose that the remarkable ‘‘ time” recently 
made by Judge Tracey’s colt may properly be 
classed as a current topic. We hope his honor will 
himself ‘‘run” as well next month. Until now we 
had been in doubt as to his reason for not sticking 
to the Court of Appeals and for accepting a nomi- 
nation to the Supreme Court. The reason is now 
evident. His colt is too fast for the cobs of the 
chief judge and his associates, and there is no sport 
in remaining in such a slow court. Of his decisions 
it may almost literally be said that their principles 
are derived ex ewquo et bono. By the way, where are 
the gowns that it was rumored the judges were go- 
ing toput on? Perhaps the chief and Judge Tracey 
concluded that they could not ‘‘run” so well in 
gowns. 


Mr. Rogers, in his recent address before the State 
Bar Association, expressed himself as follows: 
‘*Doubtless if John Marshall or Joseph Story, 
James Kent or Ambrose Spencer, or Nicholas Hill, 
was living to-day in the Eighth judicial district, 
and was known as a Democrat, he could not be 
elected to a judgeship in the Supreme Court, though 
willing to place his pre-eminent abilities at the 
service of the people in that position.” This senti- 
ment has been widely copied by the newspapers, and 
made the text for much wailing over the system of 
popular election. We do not understand that Mr. 
Rogers is in favor of reverting to the appointing 
system, but if he is, we would like to ask him, 
would any of those eminent gentlemen stand much 
chance of an appointment at the hands of a gov- 
ernor of the opposite _political party ? These ap- 
pointments in every community have almost uni- 
formly been partisan. The departures from this 
practice have been much fewer under the appoint- 
ing than under the elective system. We were told 
the other day in Boston that there had been but one 
instance of a democratic judge appointed by a Re- 
publican governor in Massachusetts. A single man 
seldom dares “go back” on his party; tie people 
sometimes ignore politics out of respect and admira- 
tion for a particular candidate. In spite of all the 
sincere lamenting of such men as Mr. Rogers, and 
the insincere eye-rolling of the newspaper people, 
there never was a better body of men on our bench 
than at the present day, and generally under the 
Constitution of 1846. A very few men have degen- 
erated after they have been raised to the bench, but 
we challenge Mr. Rogers or anybody else to point 
out a single instance of an original, unworthy choice 
by the people. 

To our chapter on the Value of Oil Paintings, 25 
Alb. Law Jour. 144, may be added Houston and 
Texas Central Ry. Co. v. Burke, 55 Tex. 323. This 
was an action to recover for the loss of jewelry, 
clothing, household effects, etc., including the fol- 
lowing oil paintings: Child and dog, by Inman, 








$1,500; three portraits by Sully, $1,000 each; group 
of children, by Beard and Moise, $1,000; portrait, 
by Fowler, $500. The son of the plaintiff's de- 
ceased husband testified that each of them cost 
$1,000, except the last, which cost $500. He had 
no personal knowledge, but learned this from his 
father and family tradition. This was held improp- 
erly admitted. There was other testimony to the 
like market value. But Mr. Moise, an artist, valued 
them considerably less. The court charged that in 
determining the value of family portraits, which 
have no market value, the jury might look to the 
original cost and the probable expense of reproduc- 
tion. This charge was held correct, on the author- 
ity of Green v. Boston and Lowell R. Co., 128 Mass. 
221; S.C., 35 Am. Rep. 370. ‘‘ Pretium affectionis” 
went for nothing. It did not appear what value 
the jury set on the paintings, but they gave a 
total verdict of $20,500, whereas the claim was 
$28,403.50. 


Among the decisions handed down by the Court 
of Appeals on Tuesday last was an aflirmance in 2- 
erson Vv. Powers, fixing the measure of damages in 
an action of breach of contract of hire, commenced 
before the expiration of the contract term. As soon 
as possible we shall give this important opinion. 
The long-expected decision in the Elevated Railway 
case is not yet announced. 

ere ney 


NOTES OF CASES. 





N Lanning v. Sisters of St. Francis, 8 Stew. (35 N. 
J. Eq.) 392, a testator provided a legacy for 

‘¢ Joseph C. Link’s children, Mary and Sethe Link.” 
The testator had only two children, Mary and Sarah. 
Sarah was called Sadie, in the family. The will 
was drawn by a German. /e/d, that Sarah was in- 
tended by ‘‘Sethe.” Judge Stewart has appended 
a very exhaustive note on names, nicknames, abbre- 
viations, idem sonans, etc. See also, 24 Alb. Law 
Jour. 444; Humorous Phases of the Law, “ De Mini- 
mis,” 432. Kenny and Kinney were held idem so0- 
nans, in Kinney v. Harrett, 46 Mich. 87, and so of 
Dixon for Dickson, in Reading v. Waterman, id. 107. 


Under De Minimis might well be put several other 
recent cases. In the Indiana Supreme Court, in 
Binford v. Johnston, the appellant sold to two boys, 
aged ten and twelve years, pistol cartridges loaded 
with powder and ball, for use in a toy pistol, and 
were instructed by him howto use them. Shortly 
afterward the pistol was left lying on the floor of 
the boys’ home, was picked up by a younger brother, 
six years old, who was wounded by its discharge so 
that he died. It is a misdemeanor to sell pistol 
cartridges toa minor. The father brought this ac- 
tion. eld, that the injury was not too remote, and 
he could recover. The vender of dangerous explo- 
sives must refrain from putting them in the hands 
of children of tender age. One who deals with 
children must anticipate the ordinary behavior of 
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children. By doing an unlawful act appellant be- 
came liable for the natural and proximate conse- 
quences. It was riot error for the court to charge 
that a sale of cartridges in violation of a criminal 
statute of the State was of itself an act of negli- 
gence. —In People v. McKay, 46 Mich. 489, it was 
held that a railway station keeper may be convicted 
of assault and battery for forcibly ejecting one from 
the station because he spit on the floor. — In Seaton 
v. Swem, Iowa Supreme Court, it was held that a 
bet of twenty-five cents by a juror upon a probable 
verdict would avoid the verdict. So, in Asser v. 
McPherson, 64 Ill. 849, of a bet of a neck-tie. — In 
State v. Poe, 8 Lea, 644, it was held that to charge 
the jury that ‘‘ defendant cannot gouge the plaintiff 
out of their property in no such way,” while inele- 
gant and not in good taste, is not reversible error, 
although the meaning might have been conveyed 
more ‘‘mildly” and yet as ‘‘firmly”»—and more 
grammatically, it might have been added. 


In Davis v. Sawyer, Massachusetts Supreme Court, 
January, 1882, 15 Cent. L. J. 251, it was held that 
the ringing of a factory bell, weighing about 2,000 
pounds, before half past six o’clock in the morning, 
within from 300 to 1,000 feet of the residences of 
the plaintiffs, awakening and disturbing them, was 
a nuisance, and should be enjoined, although a large 
majority of persons living nearer were not annoyed. 
The court said: ‘‘Noise which constitutes an an- 
noyance to a person of ordinary sensibility to sound, 
such as materially to interfere with the ordinary 
comfort of life and impair the reasonable enjoyment 
of his habitation, is a nuisance as to him.” ‘‘ The 
fact that some persons may have had such associa- 
tions connected with the sound that it may have 
been to them a pleasure rather than an annoyance, 
or that the sensibility of others to the sound may 
have become so deadened that it ceased to disturb 
them, shows that the noise was not a nuisance to 
them, but does not change its character as to others. 
Many persons can, by habit, lose to some extent 
their sensibility to a disturbing noise as they can, to 
a disagreeable taste or odor or sight, or their sus- 
ceptibility to a particular poison; but it is because 
they become less than ordinarily susceptible to the 
particular impression. In this case the evidence 
shows that persons were awakened and disturbed 
by the bell, until they had lost ordinary sensibility 
to its sound.” ‘‘The custom in other places cannot 
affect the rights of the plaintiffs.” As to church 
bells, see 15 Alb. Law Jour. 248; Humorous Phases 
of the Law, 299, ‘‘ Nuisance, ” 


In Neilson v. Brown, Rhode Island Supreme Court, 
May, 1882, the complainant claimed damages because 
the defendants hud enticed away his wife, detained 
her, slandered him and reviled the marriage, thus 
causing her death; and also because they had re- 
fused to allow him to attend the funeral and view 
her body. On the first point the court said: ‘‘ We 


do not think this action can be maintained under | 








the statute. We understand the statute to give a 
right of action in those cases in which at common 
luw an action might have been maintained for the 
injury from which the death resulted; but death 
could result from no injury unless an injury to the 
deceased person, and for such injury only the de- 
ceased person could have maintained an action. I 
follows therefore that no action can be maintained 
under this statute except in cases where the de- 
ceased person, had he lived, would have had an 
action.” On the other point they said: ‘In order 
to sustain this count we must hold that the husband 
has the right thus to see the body of his wife and 
to attend the funeral services. We find no ground, 
either in reason or authority, for holding that any 
person has a right to enter the possessions of another 
without his consent for attending a funeral. It is 
suggested that the public nature of funeral ceremo- 
nies implies a license; but such license, if one arose 
in this case, was revocable and was clearly revoked 
by the subsequent conduct of the defendant as set 
out in the count. It is also suggested that the 
wrong doing of the defendants in enticing away the 
wife raises a license of which the plaintiff may avail 
himself under this count; but we think that the 
right of the hushand in this regard was at most a 
right to have the custody of the body of his wife 
and to order the funeral ceremonies himself in his 
own possessions, and that the license, if any was 
implied, was to enter the premises of the defend- 
ants for the purpose of assuming such custody and 
removing the body for that purpose. But in this 
case there is no allegation of demand for the body 
or refusal to deliver the same.” 


The 46th volume of Michigan Reports contains 
several very novel and interesting cases. Mann v. 
White River, etc., Co., p. 38.—A log-driving and 
booming company is not acommon carrier. De Moss 
v. Ltobinson, p. 62.— An oral promise to devise is 
revocable, although for value. Kellogg v. Lovely, p. 
131.— A purchase-money mortgage on a pregnant 
mare covers the colt unless it is weaned before de- 
fault. De May v. Roberts, p. 160.—The unique 
case of intrusion at child-bed. See 24 Alb. Law 
Jour, 23. Van Horn v. People, p. 183. — A dog tax 
is constitutional. Randall v. Chubb, p. 811.—A 
lease of land to be worked on shares with the less- 
or’s implements is not assignable. Sullings v. 
Shakespeare, p. 408.— The funny libel case. See 
24 Alb. Law Jour. 82. People v. McKay, 46 Mich. 
439, — A railwWay station keeper has no right to eject 
a passenger from the station for spitting on the 
floor. Raymond v. Leavitt, p. 447.— A loan for the 
purpose of making a “corner” in wheat is not re- 
coverable. Rose v. Vertin, p. 457.— A bishop is not 
liable for the salary of a priest whom he has en- 
gaged. Cuddy v. Ilorn, p. 596.— A master of a 
vessel cannot evade responsibility for its safe man- 
agement by intrusting it to a charterer. Goodsell v. 
Seeley, p. 623.— A jury came into court and re- 
ported that they could not agree, and “ stood eleven 
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to one and divided on $200.”" The judge told them 
it would be better for one or both sides to yield, 
and that a disagreement over so small a matter 
would be unfortunate. Held, error. Mr. Chaney’s 
reporting is well nigh perfection. 


° ———_ 


COMMON WORDS AND PHRASES. 





HILE our little book under this title is slowly 

making its way through the press, the courts 

have been making several new and amusing defini- 

tions. We subjoin a few of them, and a few other 
late discoveries. 

Axsovur. Four thousand four hundred dollars is 
not ‘‘about” three thousand dollars. Glade v. Ger- 
mania Fire Insurance Co., 56 Iowa, 400. 

Accipent. In Field v. Davis, 27 Kans. 400, an 
action of damages for personal injuries by negli- 
gence, the plaintiff broke his ankle by jumping 
from a wagon, the mules having become restive and 
backing into a dangerous position. The court be- 
low spoke of the occurrence as an ‘‘ accident.” On 
review the court said: ‘‘Now such word is often 
used in similar cases, and is probably about the best 
word that could be used in such cases. It has vari- 
ous shades of meaning; but in such cases as in this, 
it probably means an event from some cause whose 
nature and character are yet unknown, but which is 
submitted to the court and jury upon the evidence 
for the purpose of having the same duly and legally 
ascertained and determined. We think it is fair to 
call such an event an accident, until its nature is 
legally ascertained, and the event known to be either 
a culpable consequence of some negligent act or 
omission, or an innocent, unforeseen, fortuitous cas- 
ualty, for which no one is culpably responsible. We 
have heard the word used so often in similar cases, 
that it does not seem out of place to us, and we do 
not think the jury could have been misled by it.” 

APPROPRIATED. In JU. 8S. v. Nicholson, U. §. Dis- 
trict Court, Oregon, June 14, 1882, 2 Pac. Coast 
Law Jour. 692, it was held that a space upon a ves- 
sel bringing passengers into the United States, un 
der the act of March 3, 1855, is not ‘‘ appropriated ” 
to their use, within the meaning of the term or the 
object and policy of the statute, unless it is given 
up to their exclusive use; and therefore the dining- 
saloon of a steamship carrying Chinese passengers 
from Hongkong to Portland, Oregon, in which such 
passengers were allowed to go and come during the 
day, but to which no number of them were allotted 
or assigned, and in which they neither ate nor slept, 
was not a space appropriated to their use. 

Ar. ‘‘Ata tree,” in a boundary, does not neces- 
sarily mean its center. Stewart v. Patrick, 68 N.Y. 
450. 

CONVENIENCES. School books are not “ proper 
conveniences and fuel,” (although many of them 
would best be used for fuel.) Jn re School Direct- 
ors’ Accounts, Pennsylvania Common Pleas, June, 
1882. The court said: ‘‘The words ‘ proper con- 
veniences’ and ‘fuel’ in the second clause of the 





second section, have reference to the buildings or 
school-houses, and I believe have generally been 
construed to authorize the directors to purchase and 
place in the school-houses globes, charts, maps, etc., 
which are used by all the scholars in common. It 
has been said that these are part of the necessary 
furniture of a school-house, and therefore may be 
very properly said to be covered by the word ‘con- 
veniences.’” The argument was ‘that as the 
power is conceded to purchase maps, black-boards, 
globes, and other apparatus for use in the schools, 
it necessarily follows that they may purchase books 
for the use of the scholars individually, because 
books are necessary to instruction and education; 
that if not so, then the poor will not receive the 
benefits of the system because they cannot buy the 
necessary books. Counsel for appellant cited the 
opinion of Judge Pearson in Fitting v. Glassbrun- 
ner, 1 Pearson, 544, in which he held that school 
directors had no power to levy a tax for the pur- 
chase of school books to be used in the public 
schools of the district. This case was decided in 
1868. Judge Pearson says: ‘Under the power to 
provide the ‘proper conventences’ for the school- 
houses the board has full authority to procure not 
only the proper seats, desks, stoves and other appa- 
ratus to make the scholars and teachers comfortable, 
but also those articles used by all and necessary for 
public instruction, such as black-boards, maps, 
charts, globes, a large dictionary, etc., intended for 
the benefit of the whole school. But can the di- 
rectors obtain the school books and stationery for 
the use of the scholars, and assess and collect taxes 
from the property of the district to pay for them or 
make payment out of the school fund? * * * 
We can find no act of assembly now in force to sus- 
tain this item.’ ” 

So stereoscopes are not ‘‘ necessary appendages’ 
to a school-house. School District v. Perkins, 2 
Kans. 536; 8. C., 30 Am. Rep. 447. 

Depostr —Exposr. These words are not synony- 
mous, under a statute against exposing poisonous 
substances. State v. Pratt, 54 Vt. 484. The court 
said: ‘*They not only do not mean the same thing, 
but are often, perhaps generally, used to express 
opposite ideas. Things are often deposited so as 
not to be exposed, and for that purpose. One word 
scarcely suggests the other.” This is all very well 
in theory, but practically, if a man ‘‘ deposits” 
money in a bank, now-a-days, does he not ‘‘ex- 
pose ” it ? 

DisorDERLY House. In Smalley v. State, 11 Tex. 
Ct. App. 147, it was held that evidence of a single 
witness that he had had sexual intercourse with the 
defendant’s daughters several times, but never at 
her house, would not sustain a conviction of keep- 
ing a ‘disorderly house ” for public prostitution. 
The daughters were disorderly, but the house was 
not. 

Domestic Purposres. The London Law 
says: ‘*What are ‘domestic purposes ?’ 


? 


Times 
By an 


act just passed (45 Vict., ch. 22), as soon as a 
‘boiler’ explodes, notice to the board of trade must 
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be given, and other disagreeable consequences fol- 
low. The definition of ‘boiler’ includes a sauce- 
pan or egg-boiler, and perhaps even a tea-kettle. 
Fortunately however the act is not to apply to boil- 
ers used for domestic purposes, so that the difficulty 
will be felt only by those who carry on trades which 
require such heating apparatus. Apparently, upon 
a literal construction of the act, if a chemist or 
analyst has the misfortune to explode a little glass 
tube, or a Florence flask, he will be bound to give 
notice, unless he can bring his user within ‘domes- 
tic purposes.’ Perhaps the best guide to the mean- 
ing of the phrase will be found in the water-works 
cases, where either it or some equivalent, as ‘ domes- 
tic use,’ was employed. In Busby v. Chesterfield 
Water-works, E. B. & E. 176, it was held to include 
washing a horse and carriage kept for the owner’s 
private use. See 10 & 11 Vict., ch. 17, § 35. Un- 
der 26 & 27 Vict., ch. 93, § 12, it does not include 
supply for any trade or for watering gardens, or for 
fountains, or ornamental purposes. In Liskeard 
Union v. Liskeard Water-works, 7 Q. B. Div. 505, it 
was held that a supply of water to a work-house 
was a supply for ‘domestic’ and not for ‘public’ 
purposes.” 

DweLiinc-Hovse. In the last case Lord Cole- 
ridge held that the ‘‘ work-house” is a ‘‘dwelling- 
house.” 

Famiy. And in the same case he held that ‘the 
paupers in the work-house are one family.” And 
so he thought a school would be. 

Dram-Suop. Under a statute defining this as “a 
place where spirituous, vinous, or malt liquors are 
retailed in less quantity than one gallon,” a drug- 
gist’s shop, where such liquors are so sold, is a 
‘**dram-shop,” although such sale is for medicinal 
purposes. Wright v. People, 101 Ill. 126. 

Drirt-Sturr. This does not include goods 
washed ashore from a wreck, under a clause in a 
deed about ‘‘ drift-stuff and sea-manure.” Watson 
v. Knowles, 14 R. I. The court said: ‘‘The goods 
and wreck, the plaintiff argues, were ‘stuff’ which 
was adrift on the sea, and driven or drifted ashore 
by the winds and the waves and therefore ‘ drift- 
stuff.’ But in our opinion such an interpretation of 
the word is too purely etymological to be satisfac- 
tory. The word must be interpreted in the light of 
the relations or context in which it is used. In its 
common acceptation it signifies not goods which are 
the subject of salvage, but matters floating at ran- 
dom, without any known or discoverable owner- 
ship, which if cast ashore will probably never be 
reclaimed, but will as a matter of course accrue to 
the riparian proprietor. And viewing the word in 
its context, that is its apparent meaning. It is 
used to create a right or easement appurtenant to 
the North farm, and therefore presumably for the 
service of the North farm. It follows in the text 
of the deed the word ‘sea-manure,’ as if it were a 
secondary matter but cognate in signification.” 

INDECENT. To call a man a ‘‘ damned scoundrel 
and rascal,” is not ‘‘ indecent,” within the statute 
prohibiting ‘‘ indecent, lewd, obscene, or lascivious 





* * * terms or language” on postal cards, JU. 
S. v. Smith, U. 8. Dist. Ct., Ky., March, 1882. The 
court said: ‘‘It means immodest, impure, and not 
coarse, unbecoming, or even profane.” ; 

Speep. In The R. L. Alston, a recent English 
admiralty case, the question was whether one of 
two ships coming into collision had contravened a 
by-law of the river providing that ‘‘no steamship 
shall be navigated at a higher rate of speed than a 
maximum rate of six miles an hour.” The ship in 
question was making five miles an hour, but she had 
a tide with her running three miles ar hour. Upon 
these facts Sir R. Philiimore is reported to have de- 
cided that ‘‘she was navigated at a higher rate of 
speed than six miles an nour;” that is to say, at the 
rate of eight miles an hour, being her actual speed 
plus the pace of the tide. The London Law Times 
says: ‘‘This very remarkable decision is open to 
one or two objections. If the ship had been going 
with the tide she might, according to this interpre- 
tation, have progressed at the rate of nine miles an 
hour, whereas, having the tide against her, she was 
not allowed to progress at the rate of five miles an 
hour. Moreover, supposing the tide tc run at the 
rate of six miles an hour, every steamship in the 
river must be at a standstill. Neither of these tol- 
erably obvious considerations appears to have been 
brought to the attention of the court. Upon the 
decision being pronounced, the counsel for the 
other ship immediately withdrew his counter-claim, 
and the learned judge pronounced both ships to 
blame.” 

Lives. An insurance on the lives of cattle is an 
insurance on ‘‘lives.’? Attorney-General v. Cloe- 
bury, 4 Exch. 65. 

Loap. The ‘‘ load ” of a wagon does not include 
any part of the wagon, nor the driver. Howe v. 
Castleton, 25 Vt. 167. 

Lost. If a note is burned up, it is ‘‘lost.” Me- 
Gregory v. MeGregory, 107 Mass. 543. 

MacuInery oF A Saw-Miiu. A saw-mill saw is 
part of the ‘‘machinery of the saw-mill.” State v. 
Avery, 44 Vt. 629. The court said: ‘‘The court 
have brought to the service of the respondent such 
knowledge, scientific and practical, as they possess 
in mechanics; and we think that the saw in a saw- 
mill is a part, and quite an essential part, of the 
machinery. The power is applied at the wheel, and 
the saw at the objective point does the work. 
Without the wheel no power could be applied; 
without the saw the power could do no work. The 
one is as indispensable as the other. The mower 
and reaper without the knives, and the saw-mill 
without the saw, would be the play of Hamlet with 
Hamlet left out.” Which is a wise saw on the part 
of Redfield, J. 

Mam. ‘ Mail” is defined in Wynen v. Schap- 
pert, 6 Daly, 558. It is there held that delivery of 
a notice of protest, properly addressed, to a govern 
ment letter-carrier, is good service by mail. The 
court said: ‘*The word ‘mail,’ which with some 
changes 1m the orthography is found in many lan- 
guages, means in its original signification a wallet, 
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sack, budget, trunk or bag, and in connection with 
the post-office, means the carriage of letters, whether 
applied to the bag into which they are put, the 
coach or vehicle by means of which they are trans- 
ported, or any other means employed for their car- 
riage and delivery by public authority. It came 
originally into use as referring to the valise which 
postillions or couriers had behind them, and in 
which they carried letters, at an early period; and 
after the establishment of post-oflices, post-routes, 
and post-coaches, it became, as it is now, a general 
word to express the carriage and delivery of letters 
by public authority. The carrier in this case car- 
ried a bag having, two compartments, in one of 
which letters to be delivered were put, and in the 
other letters to be sent by mail, the kind of bag 
such officials were accustomed to carry.” 


——__>___—_—. 


OBSERVATIONS ON THE PARTICULAR 
JURISPRUDENCE OF NEW YORK, 
XI. 


1821 To 1846. 





So the observations on the Revised 

Statutes, the subject of the preceding paper, at- 
tention may be next directed to the brevity of that 
part of the revision relating to real property. Within 
the compass of forty-six ordinary law-book pages, the 
revisors completely remodeled the entire land law of 
the State, which until then had been as diffuse as it 
was ill-arranged. Prior to this revision the real prop- 
erty branch of our particular jurisprudence was largely 
composed of the case-law of England, applicable to the 
socage tenure, but somewhat modified either by local 
statutes, generaliy of English original, or else by the 
sole active juridical canon of our political institutions 
—a very vague one—that it should be suited to the 
social and political conditions of the new State. Out 
of this scattered, if not discordant, material, most of 
which was the product of a people existing under cir- 
cumstances widely divergent from our own, the re- 
visors attempted to produce a code which should, at 
least, serve as the basis of a new learning, simpler than 
that which it superseded and more in harmony with 
the local surroundings. In this part of their task, the 
revisors had the advantage of a system of registration 
much more perfect than that which existed in Eng- 
land. In the latter country, bargains and sales had 
been required to be enrolled after c. 16, 27 Hen. VIII, 
and by subsequent registration acts, prior deeds, not 
filed, were rendered invalid as against bona-fide pur- 
chasers for value and without notice (13 Eliz. c. 7; 15 
Car. II, c. 17; 2 & 3 Anne, c. 4; 6 Anne, c. 25; 8 Geo. 
If, c. 6). So the evils attendant upon the non-regis- 
tration of wills and judgments had been remedied by 
statutes inflicting virtual forfeitures in proper in- 
stances. In New York ut an early period these Eng- 
lish statutes had been simplified by laws requiring 
registration in particular offices of the county or State. 
(See note N. R. L., 1813, pp. 369-372.) 

The modifications which the revisors made in legal 
estates in lands having been to some extent noticed, 
we may proceed to a consideration of the changes 
effected in the laws relating to uses and trusts in 
lands. The revisors undertook not only to revise the 
statutes relating to this complex subject, but also to 
codify aud alter the pre-existing case-law. The am- 
biguity of the acts designating the _ revisors, 


studious tact, and deference to prejudice permitted 





the revisors to accomplish — at a time not ripe for a 
codification of the entire law—what was unhesita.- 
tingly styled by the contemporary judges, a codifica- 
tion of the law of trusts. 

Could we now stand where the revisors stood when 
they drew the first section of the revised statutes of 
uses and trusts in lands (art. 2, ch. 2, part II), abro- 
gating all previous uses and trusts, we should the 
more readily compreheud the difficulties of any re- 
forms in this department. Uses and trusts had been 
of the greatest importance in the development of the 
jurisprudence of England. As then existing, they 
had almost imperceptibly grown from a species of 
indirect legislation, sometimes, from its resemblances, 
termed the praetorian legislation of the English Chan- 
cellors, or the English jus honorarium. This decretal 
or edictal legislation, supplying laws omitted by the 
legislature proper, and remedying the hardships of 
inefficient legislation proper, had profoundly influ- 
enced even the history of English and sub-English 
peoples. The revisors disturbed in New York the 
very conceptions of property; for property had come 
to have two distinct natures as it were; property 
viewed from a court of equity was quite distinct from 
the same property when viewed from a court of law. 
The revisors, it was feared, might disturb the balance 
of the whole system of Anglo-American jurisprudence 
by an illy-adjusted revision. At that time, few com- 
mon lawyers had any purely scientific notion of ab- 
stract jurisprudence: they were in the main, essen- 
tially formalists, men of precedent and practice, good 
mechanics, but pour architects. A few exceptions to 
the general rule were, however, in England, at that 
epoch of universal reform, engaged in what we now 
term, the speculations of the analytical and philosuph- 
ical jurists. One disciple of the new English school, 
Mr. Humphreys, of Lincoln’s Inn, had already done 
some practical work in the direction of a real property 
code, and our revisors availed themselves freely of his 
labors. Most of the proposed reforms in this depart- 
ment of the Revised Statutes are doubtless attribu- 
table to Mr. Humphreys, though in some respects the 
revisors departed from this gentleman’s scheme, re- 
vised his language and rejected his suggestions — not 
always as some may conclude — with the happiest 
results. Despite the felicity of our revisors’ expres- 
sion, and the great merit of their revision as a whole, 
they went either too far or not far enough in their 
revision of the real property laws. Either they left 
some useless things standing, or they rebuilt what 
they should have destroyed. Whether the legislature 
would have sanctioned a more radical reform is per- 
haps another question. But it isa matter for regret 
that at so opportune a time, a further reform was for 
any cause neglected. 

In the attempted abolition of antecedent concep- 
tions of trusts, our revisors had the advantage of a 
hostile feeling which had grown up in Chancellor 
Kent’s time, against the purely Anglican notions of 
that traditional originator of all trusts, the Court of 
Chancery. Any attempt to engraft the English chan- 
cery system on democratical institutions was open to 
valid objections. The cy pres doctrine of charitable 
approximation, emanating from a dispenser of the 
gracious goodness of a parens patric, had no earthly 
relation to this ceuntry; aud it was often argued that 
the whole theory of judicial discretion was, in equity 
at least, on a wrong foundation, and that the New 
York chancellor was formulating doctrines which 
made his office obnoxious. Although our chancellors 
professed to be free of English precedents, subsequent 
to the War for Independence (1 Johns. Ch. 531), the 
evidence that they had travelled via nova was not 
very strong. Indeed, their power to take a new course, 
was handicapped by a constitutional limitation and by 
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the solemn formule of their judicial predecessors 
which prevented any striking originality of thought 
or language. It was supposed that a code of trust- 
laws might impart new tendencies and cure old evils. 
Any perusal of the political utterances of the time 
demonstrates that the legislature were ready to alter 
the Jaw of trusts, if for no better reason, for the pur- 
pose of circumscribing the judicial power of the 
chancery. 

The Court of Chancery in New York, like its pro- 
totype, had always jurisdiction over most trusts; and 
the law of this forum was purely an English original 
inherited from the colonial relation. Therefore, in 
any consideration of the historical growth of our par- 
ticular law of trusts it is necessary to begin at the 
fountain head, the English law. The local devia- 
tions from the current of authority, and the modifica- 
tions caused by the new form of government may 
then be traced in their proper order. 

A few trite historical facts, inseparably associated 
with the English law of trusts, enable one to observe 
more distinctly the changes made by the Revised 
Statutes. The clerical chancellors, versed in the civil 
law, and acting on the analogies of the fidei-commis- 
sary trusts of the Romans, first, as the historical jurists 
agree, assumed a jurisdiction over uses—or over 
those purely equitable property interests, of which 
the ruder English law had no definite conception — 
for the purpose of enabling the monasteries to evade 
the laws against mortmain. In foro conscientic these 
chancellors decreed that the true owners of property 
should have justice done them by the apparent owners 
A jurisdiction thus acquired, over the persons of 
monastic trustees, soon extended to a control over all 
persons seized to uses. Some jurists think that trusts 
had a definite place in English jurisprudence before 
uses proper were conceived of. But, be this as it may, 
there is little doubt that both uses and trusts grew 
from the civil law doctrine, promulgated in England 
by the clerical chancellors, and that originally they 
were quite identical in character. Prior to the Statute 
of Uses (27 Hen, 8) a use was a species of permanent 
trust in lands. By the medium of uses important 
modifications of property, quite at variance with the 
rigorous rules of the Feudal law were enabled to be 
made. But flourishing too unrestrictedly, the system 
finally became rank from the abuse of secret and 
purely formal uses. The Statute of Uses designed to 
cure the multi-form evils by which the responsibilities 
of property were evaded, converted the beneficial 
owner of the use into the legal owner, or ratber it 
annexed the titular ownership to the beneficial owner- 
ship. The proper owner thus became the responsible 
owner of real property. It was soon perceived that 
unless chancery interfered to prevent a complete an- 
nihilation of all uses, hardships as well as benefits 
would be occasioned by this statute. A recourse to 
chancery now excepted secondary uses, or the use 
limited upon a prior use, from the operation of the 
statute. Other like constructions again excepted other 
former uses, and the uses thus excepted, by a process 
of equitable construction, ultimately developed, under 
the auspices of the chancellors, into the modern law of 
trusts. The Statute of Frauds (29, Car. II), shortly prior 
to the English conquest of the New Netherlands put 
anend to secret trusts of a certain common character 
and required all trusts in lands to be manifested by 
some writing. Subsequent to this statute, trusts be- 
came fairly systematic, and the peculiar learning long 
associated with the systematic trusts composed a 
notable chapter in English jurisprudence. It was 


the extension of principles founded on trusts and 
called constructive trusts, which enabled courts of 
equity to penetrate the very labyrinth of fraud, and to 
ameliorate the conditions of society. 





Subsequent tothe English conquest of New Neth- 
erlands, the Statute of Uses, as part of the laws of 
England set in force here by the conquerors, 
became the foundation of our law of convey- 
ancing; for the most primitive law courts of New 
York seem at once to have taken cognizance of execu- 
ted uses. Later on, and by processes well understood, 
the local court of equity assumed that jurisdiction 
over certain uses which, in England, courts of equity 
theu exercised over secondary uses, temporary active 
uses, both called after the Statute of Uses, trusts, trust 
assignments of terms for years, and trusts in personalty 
(32 N. Y. 53). Although prior to the Revised Statutes, 
as fortunes in New York were small and tastes 
correspondingly simple, limitations in trust were not 
frequent, yet it was generally regarded that for all the 
purposes of revision, the New York law of trusts was 
almost identical with that of England, and indeed, 
that it included absolutely some stages of the devel- 
opment of that law in England. This was a fair pre- 
sumption even in cases undecided here, for our 
chancellors, following about the same processes of 
reasoning from not dissimilar premises, generally 
reached the law laid down in like cases in England. 
Thus by a sort of fiction our peculiar law of trusts was, 
at the time of the Revised Statutes, supposed to be at 
about that stage of development then attained 
by the law of England. It was in consequence 
open to the same objections urged against the trust 
law of England. 

Having reference only to the duty to be performed 
by the trustee, there were said to be, prior to the Re- 
vised Statutes, two species of trusts, naked or passive, 
and active or special. The first species the revisors 
thought it needless to retain; they were in reality 
what most permanent uses were before the Statute of 
Uses, aud therefore open to like objections. In refer- 
ence to the manner of their creation, trusts were then 
divided by text-writers into trusts by act of the par- 
ties and trusts by operation of law, a division ob- 
viously faulty, for “ implied ’’ trusts belonged on both 
sides of the division. Implied trusts were those 
trusts by act of the parties, which, while defective in 
technical expression, the courts, by an exegesis, or 
operation of law, determined to have been intended 
as trusts by the responsible authors of the language. 
A better term for them would have been exegetical 
trusts. In order to briefly group the changes 
effected by the Revised Statutes, it may be well to 
recall the classification of trusts, then as now, gener- 
ally accepted. Special trusts by act of the parties 
were such as under the revision we term the active 
express trusts, being those lawful trusts which were 
active in their nature and expressed in the writing of 
the settler as required by the Statute of Fraads. 
Trusts by operation of law were variously subdivided 
according to the slightly different processes, eviden- 
tial and mental, by which the decree in chancery was 
arrived at, into presumptive, resulting and construct- 
ive. The main distinction between resulting trusts 
and constructive trusts, was that the latter arose ex 
maleficio. Resulting trusts, on the other hand, re- 
sulted from lawful circumstances which forbade the 
conclusion that a particular gift, grant, devise or lim- 
itation was intended to have conveyed the usufruct 
to the donee, grantee or devisee. These definitions, even 
if not precise, serve to indicate the existing clussifica- 
tions. Being arbitrary though, this classification was 
sometimes disregarded by courts and by jurists; and the 
terms, presumptive, implied, resulting and construc- 
tive, were then as now sometimes used as equivalents 
($54, art. 2,c.1, part II, R.S.; 47 N. Y. 547). The 
recognized classification by these catch-word terms is, 
however bad, better than a more accurate one, by 
means of arbitrary signs, could possibly be. It was 
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and is therefore commonly employed. Uses and 
trusts were further subdivided according to their in- 
direct object into public or private; and the former 
again into charitable or eleemosynary, pious and super- 
stitious. 

The only positive restriction, prior to the Revised 
Statutes, against the creation of private trusts in 
lands was, that their object and purpose should not 
be unlawful. The unlawful objects and purposes be- 
ing of a negative character were not categorized: but 
in the course of the development of the law peculiar 
to trusts, it was declared that public policy prohibited 
the contravention of any fundamental legal rule by 
means of atrust. For example, a perpetuity could not 
be created by the medium of a trust. Long prior to the 
political independence of the American Colonies, the 
analogies between legal estates and equitable estates 
had become very striking. Trust estates were deemed 
capable of the same limitations as legal estates; indeed, 
the former were subjected to the common-law rules as 
to descents and devisability. The husband had courtesy 
in the wife’s trust estates, though dower by some 
anomaly was excluded. Precisely what effect the 
New York statutes, abolishing legal entail, had by 
analogy on equitable entails, was perhaps never fully 
decided, though it doubtless converted them into 
equitable fees; at least such would seem to have been 
the assumption of a very great lawyer of this State, in 
the only case examined, reading at all to the point 
(8 N. Y. 16). When the analogy between equitable 
and legal estates was perfected, it would have been 
anomalous, and for that matter, injurious, had the 
alienation of equitable estates been more fettered than 
the alienation of legal estates. Consequently equitable 
estates and interests therein became readily alienable 
and ultimately attempts to restrict such alienations 
were declared unlawful. In this respect, the Revised 
Statutes, prohibiting certain alienations of trust inter- 
ests before alienable, are anachronistic. At com- 
mon law the tendency was to render trust estates 
alienable; equitable entails might be broken and the 
entire estate:disposed of by the cestuis que trustent,while 
even trusts to support and maintain were destroyed 
by the bankruptcy of the cestui que trust. 

In considering the changes made by the Revised 
Statutes, in the old law of trusts, it becomes necessary 
to depart from the historical order and to take a retro- 
spect from the standpoint of the later adjudications: 
Cases construing a statute are always more important 
than what the legislature intended the statute to ex- 
press, though this last cannot be overlooked. Since 
the revision, as it must be apparent to any casual 
observer, a new learning of uses and trusts, peculiar to 
this State, has become recognized. As yet no compre- 
hensive effort to arrange this new learning in a sys- 
tematic treatise has been made, notwithstanding that 
the great and increasing value of property and the 
many adjudications in which such learning is embodied 
would seem to warrant the attempt. It would be pre- 
sumptuous and futile to make such an attempt ina 
mere rudimentary essay. We must therefore confine our 
consideration of the subject to an imperfect summary 
of the leading changes which the revisors are held to 
have made in the former law of trusts. 

The article on Uses and Trusts, C. I. (Part II. R.S.), 
proceeding from the general to the particular, first 
abolished all former uses and trusts and then saved 
the category enumerated. The construction of the 
repealing clause gave rise to some interesting ques- 
tions, some of which are at the present time hardly 
settled. Foremost among these questiones vexatae is 
that concerning public trusts or charitable uses. Did 
such survive the statute? They were not enumerated 
in the saving clauses of the statute. But notwith- 


standing this fact, many eminent persons held to the 


« 





opinion that charitable uses and trusts were not within 
the purview of the Revised Statutes, just as their 
predecessors had maintained that secondary uses were 
not within the purview of the Statute of Uses (2 
Sandf. Ch. 46, 9, 52; 3 Sandf. 242), others equally 
eminent entertained the contrary view (3 Sandf. 351; 
9 Barb. 324; 15 id. 1389; 17 id. 103). Until the 
year 1853 this particular question remained in 
doubt. Williams case (8 N. Y. 525) then decided that 
the law of charitable uses did not depend on the stat- 
ute 43 Eliz. c. 4, and therefore did not fall with the 
repeal of the English statutes in 1788, but continued 
down to the Revised Statutes asa part of the law of 
New York which had been reconfirmed at the organ- 
ization of the State government. That the law of 
charitable uses was independent of the Elizabethan 
Statute had been fully determined in the Girard 
College case. Williams case certainly did decide that 
the Revised Statutes of New York had not abolished 
the common law relating to those particular charita- 
ble uses and trusts in personal property which might 
be sustained without recourse to the doctrine of 
charitable approximation. This last doctrine was re- 
pugnant to our institutions and grew out of the royal 
prerogative and not out of the judicial power of the Lord 
Chancellor. It was therefore conceded to have no 
place in the particular jurisprudence of New York. 
(See also case of St. Clement’s Church, 8 N. Y. 558). 
Some advocates of charitable uses went so far as to 
maintain that Williams case determined the validity 
of charitable trusts in lands as well as in personalty. 
This claim however was untenable. In its narrowest 
extent Williams case contained such a violent pre- 
sumption against the revisors’ language that it was 
either reluctantly acquiesced in or openly contro- 
verted, more especially as thinking people seriously 
questioned the wisdom of charitable uses, believing 
that they fostered indigence, priest craft and the like, 
and that public charities of right belonged to the lar- 
gesse of the State. Svon after its decision that subtle 
process of differentiating indicated the final over- 
throw of Williams case. It had been as well to have 
reversed it at once and without the scholastic apology 
of distinguishing it in the first instance. In Owens v. 
Missionary Society of the Methodist Church (14 N. Y., 
880, 411), the Court of Appeals, by a process of reason- 
ing virtually dethroning Williams case, held that a 
voluntary society could not take as a trustee of a 
charitable use. (Selden, J., had previously committed 
himself to a view hostile to Williams case, 1 Am. 
Law Reg. 538). In Beekman v. Bonsor, 23 N. Y. 298, 
the gift of an uncertain sum to a charitable or pious 
use was held void even though the trustee was compe- 
tent to take. (See also 23. N. Y., 69; id. 382). The 
reasoning in Williams case was further examined and 
questioned in Levy v. Levy, 33 N. Y. 97. Judge Wright 
argued that a new policy of charitable uses had been in- 
dicated by the Legislature, which freely created eleemos- 
ynary corporations with powers, objects and purposes 
clearly defined by law. In the Rose case (4 Abb. App. 
Dec. 112), the same court had shortly before held that 
charitable uses formed no exception to the law against 
perpetuities, and that limitations by way of charitable 
uses must vest (if they could ever vest), within the 
statutory time prescribed for the vesting of other es- 
tates. In the year 1866 Williams case was substan- 
tially overruled, though in a circumlocution so polite 
as to distinctly intimate that the real doctrines of 
that case might yet prevail in special instances. (Bas- 
com’s case, 34. N. Y. 584.) Subsequently in the case of 
Burrill v. Boardman, 43 N. Y. 254, the learned re- 
porter was encouraged by something vague to intimate 
in a foot-note that the question as to whether the R. 
S. tolerated pious and charitable uses and trusts, was 
stillan open one. But in Holmes v. Mead, 52 N. Y. 
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338, the court of final resort disapproved of the re- 
porter’s note just indicated and seem at last, after half 
aceutury of legal doubt to have held that the Revised 
Statutes destroyed all charitable uses and trusts, no 
matter whether or not they depended on the statute 43 
Eliz., c. 4, repealed here in 1788. Certainly it would seem 
the best opinion that the Revised Statutes thus opera- 
ted, and that they had inaugurated a new law of char- 
ities, consistent with the statutes regulating testa- 
mentary succession and with those against mortmain 
and perpetuities. Doubtless, subtle and refined ar- 
guments in favor of some parts of Williams case may 
yet be made by the ingenious, but it would bea bold 
and over-confident step to advise that any charitable 
use or trust even in personalty may now be created 
solely by virtue of the common law. From the plain 
and positive language of the 45th and 55th sections of 
the Kevised Statutes of Uses and Trusts there can be 
little doubt that the revisors deliberately intended to 
abolish charitable uses and trusts in lands. And so 
that similarity which ought ever to exist in any well- 
regulated State between trusts in lands and trusts in 
other property, would seem to support the prevailing 
theory that the Revised Statutes abolished charitable 
uses and trusts in personal property as well as the like 
trusts in Janded property. 

Asa political question, to be decided in the future, 
it may be doubted whether that time is far distant 
when even the present system of charitable uses and 
trusts will not conflict with wise laws against mort- 
main. Indeed, it is an open question whether those 
private trusts now permitted by the Revised Statutes 
and operating as limitations of future interests in 
lands are not open to grave economic doubts. It will 
ultimately be argued that all such trusts are produc- 
tive of more evil than good to the public. Certainly, 
auy policy which renders a beneficial interest in prop- 
erty inalienable by a competent beneficiary is hostile 
to the supposed tendency of American institutions. 
This possible inalienability of property, however lauda- 
ble its original scope,is immediately seized on by pride 
and prejudice, as a means of fostering accumulations 
and of counteracting our canon of descents. To 
the anxious pater-familias, trusts afford an irresist- 
ible opportunity for perpetuating family influence, by 
and beyond certain lazy and unworthy descendants. 
Undoubtedly much may be said on the other side 
of the question. The future alone will decide 
what is best in this regard. 

The Revised Statutes, 


though they abolished 


charitable and pious uses, did not annihilate 
springing and shifting uses, or at least, those 
future interests in landed estates which still 


bear a likeness to future uses and which therefore 
continue to be designated ‘shifting ’’ and “‘ springing 
uses.”’ (24 N. Y. 9; 36 id. 543; 43 id. 386; 64 id. 571.) In 
some instances the 47th section of the article on Uses 
and Trusts operates on passive uses and trusts in the 
same manuer that the Statute of Uses was intended 
to operate, and causes the legal title of the use to vest 
in the cestui que use. (5 N. Y. 456; 23 id. 366, 379; 50 id. 
174.) 

The abolition of formal, permanent, simple or pas- 
sive trusts in lands wascompleted by the 47th section 
of this article. This section thus accomplished the re- 
form originally intended by the Statute of Uses, that 
the person having the use should exercise the responsi- 
bilities attending. the fee. As before remarked, the 


abolition of secret trusts in favor of the party creat- 
ing the trust was occasioned by the revisors’ desire to 
annihilate formal trusts; but perceiving that the abo- 
lition of all secret trusts might be made the engine of 
fraud, the revisors expressly saved in one instance 
that presumption which formerly existed in favor of 
the party paying the consideration—in favour of the 





creditors of such a party (Judgment Creditors, 82 N. 
Y. 53), but then to the extent of the creditors’ demands 
only. Even this last exception could not prevail as 
against a purchaser for value and in good faith. The 
Revised Statutes did not execute a resulting use or 
trust in the creditor, but converted the creditor’s 
right against the party paying the consideration into a 
trust, enforceable in equity against the land or its 
proceeds. (15 N. Y. 477; 32 id. 59.) <A literal con- 
struction of the Revised Statutes might have abolished 
all other resulting trusts, but the courts have, by a re- 
strictive interpretation ex ratione legis, saved other re- 
sulting trusts. Properly speaking those other trusts 
in lands resulting to the benefit of third persons, not 
partners, are not technical resulting trusts, but rather 
constructive trusts founded on a species of gifts 
through the medium of a trustee. When this trustee 
makes default, he is then regarded as atrustee ex male- 
ficio, and the trust as not within the Statute 
of Frauds, but as susceptible of proof by parol. It is 
obvious that this reasoning would validate by means 
of a fraud a prior invalid trust, so the courts treat such 
trusts not as constructive trusts, but as resulting 
trusts exempted from the operation of the Revised 
Statutes of Usesand Trusts. Resulting trusts for 
third persons are held to have survived this revision in 
favor of partners (64 N. Y. 471; 67 id. 30), in favor 
of children (29 N. Y. 598; 2 Abb. App. Cas. 256), and 
other relatives (47 N. Y. 544) entitled to a provi- 
sion. Such resulting trusts are established by parol. 
28 N. Y. 568; 47 id. 547; 64 id. 479; G7 id. 33.) 

Constructive trusts, as the modern commentators 
term that species of resulting trusts which enure 
through the media of the frauds of persons acting ina 
fiduciary relation, are likewise not within the Revised 
Statutes of Uses and Trusts (66 N. Y. 227); they remain 
as before the revision, and are unaffected by it. (§ 53.) 

Implied trusts, or as we may say exegetical trusts, 
meaning thereby a class of defective, special or ac- 
tive trusts, were affected by the Revised Statutes to 
the same extent that perfect, special and active trusts 
were affected. But though no formal words in par- 
ticular are necessary either to the creation of valid, 
express trusts, or to confer the legal title on a trustee, 
yet the scope of the trust purpose must now respond to 
the requirements of the 55th section; otherwise the 
trust purpose, if valid at all, is a mere trust power. (43 
N. Y. 364.) Implied special trusts form no exception 
to the universality of this rule. 

We come next to consider the changes effected by 
the Revised Statutes in the former active or special 
trusts. The special trusts, which survived the revision 
as trusts, are now termed indifferently, ‘* the four ex- 
press trusts,” or ‘‘ trusts by virtue of the 55th section,” 
orsimply ‘‘ the statutory trusts.” (2 N. Y. 307.) Most 
of the former active or special trusts however survived 
the revisionas powers in trust (23 N. Y. 380), and some 
former trust powers are said to have been recategor- 
ized by the revisors as express trusts. (12 N. Y. 403.) 
This mere rearrangement of active or special trusts 
would be indefensible were we not to regard its obvious 
purpose ; toconduce to simplicity ; to make uniformity 
in the devolution of the legal title in the greatest pos- 
sible number of instances; and chiefly to restrict the 
lawful trust purposes to those few exigencies of human 
affairs when the real owner of the estate is not fit to 
be trusted, or in other words, is incapax. Some 
persons may doubt the wisdom of that reform contem- 
plated (23 N.Y. 380), and doubtless the entire benefit of 
the intended reform has not been realized, but never- 
theless in its inception the scheme of the Revised 
Statutes of Uses and Trusts was a comprehensive and 
noble one, whatever may be said to the contrary by 
those attached to the historical school. 

The four statutory express trusts in lands were, in 
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brief, as follows: (1) To sell lands for the benefit of 
creditors. (2) To sell mortgage or lease lands for the 
benefit of legatees, or for the purpose of satisfying any 
charge thereon. (3) To receive the rents and profits 
of lands and apply them to the education and support, 
or either, of any person during the life of such person, 
or forany shorter term, subject to certain prescribed 
rules. (4) Toreceive the rents and profits of lands, 
and to accumulate the same for the purpose and within 
the limits prescribed in the first article of the same 
title. The lawful trust purposes were evidently cir- 
cumscribed by the narrowest of boundaries. What 
special trust purposes survived as trust powers may be 
considered at a subsequent time. Inthe instances of 
the four express trusts, the revisors deemed it expe- 
dient that the legal title to lands should bein the 
trustee. This is one of the keys to the contemplated 
reform. 

The first lawful express trust purpose was clearly 
necessary to the protection of the creditors of those 
failing debtors who were seised in fee of lands. Forif 
the legal title remained in the debtor, even the right to 
create a power in trust could not prevent complications 
under the recording statutes. (64 N. Y. 332.) 

The second trust purpose to sell mortgage or lease lands 
for the benefit of legatees nearly led to a construction 
opposed to the revised scheme against perpetuities. 
The power to lease lands implied, at common law, the 
power to take the rents and profits, which in turn im- 
plied an arbitrary term, during which the power of 
alienation was suspended. But the courts reconciled 
this inconsistency by holding that these acts consumed 
no appreciable time and worked no suspense whatever 
of the power of alienation. (16 Wend. 153; and see 
Mr. O’Conor’s argument in Manice’s case.) In the 56th 
section the revisors qualified the second trust purpose 
so that a mere devise to sell or mortgage lands, where 
the trustees were not empowered to receive the rents 
and profits of lands, vested no estate in the trustees, 
but the trust was valid as a power. 

The third express trust purpose occasioned much dis- 
cussion, not allayed by the speedy amendment in 1830. 
{c. 320, 4 Kent’s Com. p. 324, note.) As thus amended 
the third trust purpose read, “ To receive the rents 
and profits of lands and apply them to the use of—”’ 
(no longer to apply to the education and support of) 
**—any person during the life of such person, or for 
any shorter term subject to the rules prescribed in the 
first article of this title.’ The rules referred to were 
of course those against perpetuities, and ‘* any person ”’ 
implied the plural. (2 R. S. 778, § 11.) This third 
trust purpose, as originally drawn harmonized with the 
revisors’ intention, which was to obliterate all 
durable trusts founded from motives of vanity, or of 
family influence, and to limit such trusts to the in- 
stances where it became necessary to provide for per- 
sons temporarily or permanently incapable of manag- 
ing their own affairs. In such instances the revisors 
deemed it proper that a trustee should take the legal 
title. In order to protect such incapable persons the re- 
visors deprived them of the power of anticipation (§ 63), 
but as it was impossible to define incapacity, the re- 
visors foresaw that trusts for persons not strictly in- 
capux would be created under this third trust pur- 
pose, and su they permitted creditors to reach that in- 
come of the trust property which was not necessary to 
the proper support and education of the beneficiary. 

In the original trust purpose to apply the rents and 
profits of lands to the education and support of the 
beneficiary, the trustees were doubtless intended to be 
the responsible arbiters of the beneficiary's necessities 
within recognized legal limits,and the surplus of the 
income belonged, when not otherwise disposed of, or 
lawfully to be accumulated, to the persons presump- 
tively entitled to the next eventual estate. (24 N.Y. 10.) 





The imposition of so formidable a power and 
its attendant risks was calculated to deter 
proper persons from undertaking trusteeships, 
and this section was soon intimated to be the 
work of doctrinaires rather than of practical 
statesmen. Who would be a trustee under such cir- 
cumstances? (J4 Wend. 265.) In a moment of hesi- 
tancy the revisors permitted this trust purpose to be 
amended (Laws 1830, c. 320, § 10) as indicated. The 
consequence was that the amendment prostrated the 
main reform of the statute. The friends of reform 
have always maintained that the words “‘ to apply to the 
use of any person’’ meant the same thing as the words 
‘“*to apply to the education and support of any person” 
(2.N. Y.310.), but the reactionary party have prevailed 
with the result that a trust *‘ to apply to the use of any 
person ’’ now tolerates a passive trust to pay over the 
rents and profits of lands. (72 N. Y. 384.) This con- 
struction of the statute, when reinforced by a statute 
against anticipation, more rigorous than any clause 
against anticipation known to the common law* has 
rather increased than decreased the opportunities to 
perpetuate fortunes by means of atrust limitation, and 
to this extent the Revised Statutes have not been of a 
reforming character. So long as the prevailing con- 
struction of the 55th section stands, it will meet with 
no protest from theclass it favors. It is safe though 
to predict that the law in question will ultimately be 
changed to a law possessing other tendencies. 

The fourth express trust purpose simply restricted 
accumulations within the limits of the revised article 
relating to legal estates, a period shorter than that pre- 
scribed in England by the reforming statute enacted 
after Thelluson’s case: 40 Geo. III, c. 98. 

The Revised Statutes did not require, as has been 
indicated, that any particular formula or that the ex- 
act words of the statute should be employed in the 
creation of the lawful express trusts. It has been re- 
garded as sufficient if the intention to create such a 
trust might be fairly collected from instruments in 
writing subscribed by the settler. (7 N. Y. 564; 53 id. 
351; 64 id. 332; 72 id. 384; 78 id. 244; 85 id. 53.) Where 
the statutory trust is expressed in a recorded convey- 
ance, as is required in order that it shall ever be valid 
as against subsequent bona fide purchasers for value (§ 
64), it would probably make no difference that such a 
trust was expressed in the most inartificial or subtle 
phrases, for a subsequent purchaser would be bound to 
take notice of the legal effect of language. But the 
courts do not favor trusts by implication. (82 N. Y. 
405.) 

Soon after the passage of the Revised Statutes an 
important question arose in cases where lawful and un- 
lawful trust purposes had been combined in the same 
instrument. This question involved the construction 
of the 58th section of the article on Uses and Trusts, 
which provided, that where an express trust shall be 
created for any purpose not enumerated no estate shall 
vest in the trustee. But notwithstanding the language 
of this section the courts adhered to the former rule. 
They held that the vice of the illegal trust purpose did 
not necessarily taint the legal trust purpose. (43 N. 
Y. 305; 44 id. 50, and note to this case; 59 id. 432. 

The scheme of the Revised Statutesof Uses and 
Trusts has been indicated but may be repeated: It was 
the abolition of all formal trusts, and to that extent it 
affected one of the reforms designed by the framers of 
the Statute of Uses; the restriction of the lawful 
special trusts to fewer purposes: the abolition of se- 
cret resulting trusts in favor of persons paying the 
consideration, and lastly, to cause the legal title to de- 
volve according to the canon of descents in a greater 
number of instances than formerly. In the application 


 *In the interesting brief of Mr. Sanford, 6 N. Y. 575, is a 
history of the clause against anticipation. 
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of the revisors’ scheme to the actual work of revision 
many minor sections contribute to the result. In the 
abolition of formal trusts several things were to be 
accomplished, such as the consistent devolution of the 
legal title in cases where formal or other unlawful 
trusts were attempted to be created, or then existed. 
($8 47, 56, 58 and 59.) Every avenue for a continuance 
of formal trusts was skillfully closed by the revisors, 
aud in cases where the special trust purpose was con- 
verted into astatutory power, it was provided that 
the legal title, as it was not a necessary adjunct, should 
pursue that line of devolution it would have pursued 
had there been no power affecting it. For abundant 
caution all executed uses in possession were confirmed 
so that the Revised Statutes of Uses and Trusts should 
not be retroactive. . 

The adjective law of trusts was not affected 
by this article of the revision; it naturally be- 
longed to a more extensive work which should in- 
clude procedure. 

The revisors had not only to effect the reforms men- 
tioned, but they had to harmonize the revised law of 
uses and trusts with the revised laws concerning legal 
estates, for the revision preserved those distinct con- 
ceptions of property which the antinomy of the Eng- 
lish juridical system had introduced here. In English 
jurisprudence the distinct conceptions of legal and 
equitable interests in property were soon discovered to 
be artificial, and a tendency to assimilate the two dis- 
tinct interests arose. This reactionary tendency ulti- 
mately produced striking analogies between legal and 
equitable estates. An equitable tenant in tail could 
even alien his equitable interest by fine, and the courts 
talked gravely about the seisin and disseisin of equi- 
table estates. Subsequent to the Revised Statutes 
some attempts to revive the former analogy between 
legal and equitable estates were made. Why, it was 
reasonably asked, should the rules concerning limita- 
tions of legal estates now differ from the rules con- 
cerning limitations of equitable estates or interests in 
lands? In cases where a remainder ina legal estate 
was limited on more than two lives in being, such re- 
mainder by the section accelerating remainders was 
preserved? Why should this not be the rule where a 
perpetuity by way of trust was created, antecedent to 
the remainder? But the courts intimated that the 
Revised Statutes had destroyed any analogy between 
legal and equitable estates inlands. Limitations be- 
yond the legal trust period were vitiated by statute. 
(9 N. Y. 403.) 

The revisors had to some extent contemplated the 
destruction of the former analogy between legal and 
equitable estates in lands. They provided that the 
cestut que trust should no longer take an estate in 
iands, and converted his rights in rem intoan equitable 
interest enforceable in chancery. (§ 60.) This however 
was a verbal, rather than a substantial change, 
but in view of that clause of the Revised Statutes pre- 
venting anticipation by the beneficiary interested in a 
trust for the receipt of the rents and profits of lands, it 
certainly seemed logical to term such a beneficiary 
right, an interest, and not an estate—a right that is not 
assignable bears little similarity to an estate which is 
nomen collectionum, including the jus disponendi. In 
some Other respects there is no longer a perfect anal- 
ogy between the natures of legal and equitable estates 
in lands. Legal life estates must be limited to persons 
in being, but trusts may enure to the benefit of persons 
not in being when’the trust is created. (24.N. Y. 14.) 

As the Revised Statutes now restrict anticipation, 
many difficult questions involving the jus disponendi 
of an equitable estate (e. g.8 N. Y. 9) have now ceased, 
although others, perhaps as difficult, have succeeded 
them. Attempts to reach what is obviously a property 
right—the interest of a cestui que trust in a permanent 





trust for the receipt of the rents and profits of lands— 
have from time to time been attended with many em- 
barrassments, owing to the change in the law. (31 N. 
Y. 9; 35 id. 361; 70 id. 270.) 

The estate which the trustee now takes in all cases 
of valid express trusts—though apparently enlarged by 
the Revised Statutes, which declare that the trustee 
shall be vested with the whole estate, in law and in 
equity, subject only to the execution of the trust—is 
in reality not extended at all. Now as before the Re- 
vised Statutes, the trustee’s legal estate is commensu- 
rate with the trust duty to be performed, and when 
this duty has been performed, eo instanti, the trustee’s 
estate ceases (§ 67; 3. N. Y. 525; 43 id. 363), and often- 
times, by virtue of the statute, instantly devolves upon 
the person entitled to the next estate. (3 .N. Y. 535; 7 
id. 571; 10 id. 268; 34 id. 555.) Though in some cases a 
trustee may doubtless be compelled to execute convey- 
ances to the next eventual owner, just as may the donee 
of a power in trust. (In arguendo, 24 N. Y. 15.) 

The revisors made a radical change in the devolution 
of the legal estate on the death of trustees. Prior to the 
Revised Statutes the trustees might devise the legal es- 
tate, or it might descend to their heirs cloaked in the 
trust. But this inconvenient rule was wisely changed 
so that on the death of a trustee the legal estate, in all 
cases, passed to the appropriate court of judicature, 
possessing chancery jurisdiction. (44.N. Y. 249.) This 
canon of descents, if it may be so termed, had howe- 
ever no application to trusts ex maleficio. (14 Wend. 
176.) The Revised Statutes made no change in the 
equity power to remove trustees for cause. 

The peculiar distinction between legal and equitable 
interests in property not having been abolished—even 
if its abolition were possible—the courts have been 
obliged to continue to recognize such distinct interests, 
notwithstanding the abolition of the remedies correla- 
ted to these distinct rights. 

Whether on the whole any great reform in the for- 
mer law of trusts has been produced -by the Revised 
Statutes is an open question. A new learning of trusts, 
founded on the revision, has certainly arisen, and our 
present law of uses and trusts, now as formerly, is to 
be found in reported cases rather than in a statutory 
form. In the hands of skillful conveyancers real 
property continues susceptible to very subtle modifica- 
tions and limitations. Whether this is a healthy con- 
dition of the laws of real property,it is for the hustings 
and for our statesmen to determine. Each of us is enti- 
tled to the opinion that it were better had the revisors 
gone farther and destroyed all permanent trusts not 
intended for the sole benefit of persons incapaces. It 
is not an interference with the rights of property to 
abridge a power of testamentary disposition, and to 
destroy the power of accumulating over-grown or ill- 
gotten fortunes by means of trusts. 


> 


INDICTMENT FOR LIBEL. 


NORTH CAROLINA SUPREME COURT, FEBRUARY 
TERM, 1882. 


STATE OF NORTH CAROLINA V. TOWNSEND.* 

In an indictment for libel the alleged libellous matter must be 
set out according toits tenor. Tenor imports identity, 
and whenever that is destroyed, either by the omission or 
adoption of any one word, however slight the sense may 
be affected, it is fatal to the indictment. 

To give the substance is not sufficient ; though the misuse or 
omission of a letter which works no such change in a word 
as tomake of it a different one, will not be treated as a fatal 
variance. 


NDICTMENT for libel. The defendant is charged 
with libel on one Henkel, the prosecutor. The in- 


* Appearing in 86 North Carolina Reports. 
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dictment contains but one count in which there are 
but two specifications of libellous matter as contained 
in a printed card published by the defendant. The first 
is that he published of and concerning the prosecutor 
matters “ according to the tenor and effect following, 
that is to say: It is true P. C. Henkel has been shaking 
his coon skin in the church paper, and in many other 
ways endeavoring to manufacture public sentiment in 
his favor, and to do this, he, the said Henkel, has not 
only employed his friends as instruments, but has re- 
sorted to the foul means of false testimony and secret 
couspiracy.”” The second is that in another part of 
said card, he published of and concerning the prosecu- 
tor other matters “‘ according to the tenor and effect 
following, that is to say: ‘That which made P. C. 
Henkle depose falsely on the witness stand at Hickory 
is the cause of this muss, and we told you in the other 
sheet what that was, viz.: The devil, the father of lies, 
the source of all ungodly conduct.” 

On the trial, after making proof of its publication by 
the defendant, the State solicitor proceeded to read the 
card tothe jury, and when he came tothe part em- 
braced in the second specification, the defendant ob- 
tected to the reading, on the ground that there was a 
variance between the matter as contained in the card 
and as set out in the indictment—the variance consist- 
ing in the omission in the latter of the word ‘‘all,” 
which in the card preceded the words ‘‘this muss,’’ 
but the court holding the variance to be immaterial, 
overruled the objection, and the defendant excepted. 

The court instructed the jury that each one of the 
specifications, as set out in the indictment, contained 
matter libellous per se, to which the defendant also ex- 
cepted. 

Verdict of guilty, appeal by defendant. 


Attorney-General, for State. 
M. L. McCorkle, for defendant. 


RurFin, J. We fully concur in the opinion expressed 
by the court, that the matter contained in the card 
and copied into the indictment is libellous in its na- 
ture. 

Its tendency to degrade the prosecutor and render 
him odious is patent; and therein it comes fully up to 
the requirements laid down by the authors when de- 
fining the offense of libel. Sterner rules are applied to 
written or printed defamation than to verbal slander, 
because of the deliberation}with which it is perpetrated, 
and the more permanent and exteuded consequences 
attending it. 

But it is needless to elaborate this part of the case, 
since according to our law,an error was committed 
with reference to the evidence offered and received in 
support of the second specification, such as entitles the 
defendant to a trial by another jury. 

As contained in that part of the card, the words are 
as follows: ‘‘ That which made P. C. Henkel depose 
falsely on the witness stand at Hickory is the cause of 
all this muss,’”’ etc. As set out in the indictment, they 
are the same, except that the word ‘‘all”’ preceding 
the words ** this muss,’’ is omitted. 

According to the current of authorities, beginning 
with the oldest and extending to the latest, and almost 
wholly unbroken, libel belongs to that class of cases, in 
which it is held to be absolutely necessary to set out in 
the indictment the alleged libellous matter according 
to its tenor. Rex v. Burr, 12 Mod. 218; Wood v. 
Brown, 6 Taunt. 168; 1 Russell, 352; 2 Bish. Cr. Pro., 
§ 744; State v. Sweeny, 10 Sergt. & R. 178; Statev. 
Wright, 1 Cush. 146; Stute v. Brownlow, 7 Hump. 63; 
Whitaker v, Freeman, 1 Dev. 271. The reason given 
for this is that the court may be able, from an exact 
knowledge of the contents of the publication as seen in 
the record, to fourm its judgment thereon; and that 
the accused muy, if he please, dcmur, and thus have the 





opinion of the court, as a question of law, upon the 
sufficiency of the matter to constitute libel, and 
thereby avoid submitting it as a mixed question to the 
jury. 

Whenever necessary to be set out in the indictment, 
the law, to be consistent, must require it to be proved 
as charged. ‘Tis needless to cite authorities for this, 
or refer to the many cases in which slight variances 
have been held by the courts to be fatal, as they are all 
to be found in the text books, and must be familiar. 

An unmistakable principle which runs through them 
all is, that while the misuse or omission of a letter, 
which works no such change in a word us to make of it 
a different one, will not be treated as a fatal variance, 
still tenor imports identity, and whenever that is de- 
stroyed, either by the omission or adoption of any one 
word, however slightly the sense may be affected, it 
will beso regarded. 

We are fully sensible of the fact that this strictness 
of pleading in criminal matters has given rise to much 
criticism, as having a tendency to obstruct the course 
of public justice, and we would gladly avoid it in this 
case if wecould. Butit is the dnty of the courts to 
administer the law as they find it, and not to amend it. 
We have no more right to depart from this well estab- 
lished principle, technical though it may be, than from 
any other well recognized rule of law. Nor are we 
sure but that at last it isthe only safe rule to pursue. 
To admit the substance only to be alleged and proved 
in such cases, would be to open a wide door to conjec- 
ture on the part of those upon whom the duty should 
devolve of determining when the substance had been 
sufficiently maintaired; and soon one deviation from 
exactness would beget another, until finally all cer- 
tainty, at which the law wisely aims and which is so 
imperatively demanded for the safety of the citizen, 
would be completely lost. The most that can be said 
against the rule is that it imposes upon the pleader the 
exercise of just so much care and circumspection as 
may be necessary to insure exactness; and surely that 
can be no good reason for dispensing with it altogether, 
at the risk of introducing uncertainty into the admin- 
istration of the law itself. 

The judgment of the court below is reversed, and a 
venire de novo awarded. 


—_——__._____——. 


STATE LAW DISCRIMINATING AGAINST 
PRODUCTS OF OTHER STATES. 
IOWA SUPREME COURT, JUNE 7, 1882. 
STATE oF Iowa vy. STUCKER. 

A statute of Iowa provided that the sale of intoxicating liq- 
uors should be unlawful excepting beer, and excepting 
also “ cider and wine manufactured from fruits grown in 
this State.’ Held, that the statute was notin conflict with 
the Federal Constitution as discriminating against the 
products of other States. It was a police regulation which 
the State had power to enact. 

NDICTMENT for maintaining a place where intoxi- 

cating liquors were unlawfully sold. The opinion 

states the case. Defendant was found guilty and ap- 
pealed. 


Wynn & Wynn, for appellant. 
Smith McPherson, attorney-general for State. 


Roturock, J. The court instructed the jury to the 
effect that the term “intoxicating liquors ”"’ as it is used 
in the statute, includes all spirituous, alcoholic and vi- 
nous liquors, except beer, and excepting also cider and 
wine manufactured from fruits grown in this State, 
which two last-named liquors may be lawfully sold by 
any person; and where it is shown that one accused of 
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unlawful sales has sold wine, the burden is on him to 
show that such wine was manufactured from fruit 
grown in this State. 

It is contended by counsel for appellant that section 
1555 of the Code, upon which the instructions of the 
court are based, isin contravention of the following 
provisions of the Constitution of the United States, 
viz.: That part of section 8, article 2, which provides 
that Congress shall have power ‘‘ to regulate commerce 
with foreign nations, and among the several States.”’ 
Article 4, section 2: ‘* The citizens of each State shall 
be entitled to all the privileges and immunities of the 
citizens of the several States.”” The argument is that 
this statute is void because it prohibits the sale of wine 
made from fruits grown outside of this State, and 
permits the sale of wine made from fruits grown within 
this State, and thereby discriminates against the prod- 
ucts of other States. 

The act for the suppression of intemperance, which 
was passed by the general assembly of this State in 
1855, and which in its general features has been in force 
from that time to the present, was declared to bea 
valid enactment in the case of Santo v. State, 2 Iowa, 
165. It is true that this provision of the law was not 
involved in that case, but it has been in force as part 
of the prohibitory liquor laws since the year 1858, and 
has been enforced and approved in many cases, both 
civil and criminal, in the courts of this State. After so 
long a period, and after the statute in question has 
been so frequently enforced, and its provisions so often 
applied in the regulation of the conduct of the inhabi- 
tants of the State, the familiar rule that a statute will 
not be held to be void as repugnant to the Constitution 
either of the State or of the United States, unless its 
unconstitutionality is so obvious as to admit of no 
doubt, comes to us in all its force. 

The constitutionality of laws regulating and prohib- 
iting the sale of intoxicating liquors has been so often 
upheld by the courts of last resort in this country,both 
State and Federal, that we need not stop here to cite 
thecases. Laws of this character are regarded as po- 
lice regulations established by the Legislature for the 
prevention of intemperance, pauperism and crime, and 
for the abatement of nuisances, and are not thought to 
be in any just sense a regulation of commerce. In 
License cases, 5 How. 504, it is said: ‘* The acknowl- 
edged police power of a State extends often to the de- 
struction of property. A nuisance may be abated. 
Every thing prejudicial to the health or morals of a 
city may be removed. Merchandise froma port where 
acontagious disease prevails, being liable to communi- 
cate the disease, may be excluded, and in extreme 
cases it may be thrown into thesea. This comes in di- 
rect conflict with the regulation of commerce, and yet 
no one doubts the local power. It is a power essentia] 
to self-preservation, and exists necessarily in every 
organized community.”’ 

It is further said that these exceptions are not regu- 
lations of commerce, but acts of self-preservation; 
and although they affect.commerce to some extent, 
yet such effect is the result of an undoubted power in 
the State. It is very clear that if the regulation or pro- 
hibition of the sale of intoxicating liquors is a police 
power which may be exercised by the State, and with 
out interfering with the prerogative of Congress to 
regulate commerce among the States, the act in ques- 
tion is not repugnant to article 1, section 8, Fed. Const. 

Counsel for appellant cites Ward v. Maryland, 12 
Wall. 418; Walton v. Missouri, 91 U. S. 275; and other 
cases in the same court which hold that a license tax 
cannot be levied upon the sale of the products of other 
states while the same products within the State are 
exempted. These cases are founded upon a different 
principle. They treat of regulations of commerce 
proper, and not with mere police regulations. 





2. If the State has the power as a police regulation to 
prohibit the sale of intoxicating liquors, it may in its 
discretion prohibit the sale of one kind of liquor and 
allow the sale of another kind. It may say that cer- 
tain wines may not be sold, and that certain other 
wines may be sold. That the sale of all things 
which may be deleterious to the public is not prohibi- 
ted, is no good reason why the sale of such as are pro- 
hibited is invalid; and that the saleof wines manu- 
factured from fruit grown in this State is allowed, and 
the sale of wines manufactured from fruit grown in 
Illinois is prohibited, is no invasion of the “ privileges 
and immunities” of citizens of Illinois; because this 
State, in the exercise of its police authority, has the 
power to determine what kind of intoxicating liquors 
it will prohibit the sale of, and what kind it will allow. 

We think itis plain that the section of the statute 
under consideration is not repugnant to article 4, sec- 
tion 2, of the federal constitution. Affirmed. 


———————__ _»>———_ 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

ATTORNEY— LIEN OF EXECUTRIX ON A JUDGMENT.— 
An agreement was entered into by plaintiffs, by which 
a party, since deceased, was employed to prosecute 
their claim against the government for alleged illegal 
exactions of duties and fees, which during his life- 
time, he proceeded to do, employed attorneys, insti- 
tuted the suit, and paid all the expenses of the pro- 
ceedings, and after his death his executrix assumed 
control, substituting attorneys and paying all expenses, 
and finally recovered judgment in favor of the plaint- 
iff. Held, that the services of deceased were in tho 
nature of attorney’s services, and that the long acqui- 
escence of 13 years in the control of proceedings by 
deceased and his executrix entitles the executrix to a 
lien on the judgment, and that plaintiff's motion to 
substitute their attorney be granted on payment to 
the executrix of one-half of the amount of the judg- 
ment, the amount specified in the contract. See Wolfe 
v. Howes, 20 N. Y. 197; Spalding v. Rosa, 71 id. 40; 
Jacobs v. Latour, 5 Bing. 130. U.S. Cire. Ct., 8. D. 
New York, January 15, 1882. Dodge v. Schell. Opinion 
by Wallace, C. J. 

EVIDENCE — SIGNAL SERVICE OFFICERS’ RECORD AS 
TO WEATHER.— The record of the weather, kept by 
an officer of the United States signal service, is better 
evidence thereof than the testimnony of witnesses, who 
having kept no record, afterward swear to the state 
of the weather from memory. U. 8. Cire. Ct., E. D. 
Louisiana, May 27, 1882. Lindsay v. Cusimano. Opin- 
ion by Pardee, C. J. 

REMOVAL OF CAUSE— ACTION AGAINST RECEIVER 
FOR NEGLIGENCE.— A suit for damages for death 
caused by negligence, brought against a receiver of a 
corporation in a State court of New York, was on 
motion removed into the Circuit Court for that dis- 
trict, on the ground that such receiver was a citizen 
of New Jersey. The suit had been brought under a 
statute of the State of New York permitting such 
suits to be brought for $5,000 damages. At the trial 
plaintiff amended his complaint by inserting a claim 
for damages under the statute of New Jersey, which 
gave permission to bring such suit with no limit to the 
amount of damages specified. Held, on motion to re- 
mand the cause to the New York State court,that this 
court had jurisdiction notwithstanding defendant had 
been appointed ancillary receiver in the State of New 
York. A receiver is a representative as much as an 
executor, and his personal citizenship will be regarded 
on a motion to remand the cause to the State court. 


*Appearing in 12 Federal Reporter. 
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See Rice v. Houston, 13 Wall. 66; Knapp v. Railroad 
Co , 20 id. 117. U.S. Cire. Ct., 8. D. New York, Marck 
9, 1882. Davies v. Lathrop. Opinion by Blatchford, 
Cc. J. 

—\_>—__—— 


VERMONT SUPREME COURT ABSTRACT. 
OCTOBER TERM, 1881.* 


CONSTITUTIONAL LAW —STATUTE GIVING LIEN ON 
LOGS WITHOUT NOTICE TO OWNER — LAW OF THE LAND. 
— A statute giving a lien on logs cut and hauled in favor 
of the person cutting, ete., upon filing in a town clerk s 
office, held, to be so far as it allows a lien in favor of a 
sub-contractor against the owner of the lumber, who 
was nota party to the contract for cutting or drawing, 
unconstitutional, on the ground that it is really taking 
one man’s property to pay to another, and without no- 
tice, hearing or adjudication, so far as any of the pro- 
ceedings relate to such owner. No man shall be deprived 
of his property except by the law of the land. The best 
definition of the phrase *‘ law of the land” that has ever 
been given, was that of Mr. Webster in his argument 
in the Dartmouth College case. He says it is the law 
“which hears before it condemns, which proceeds 
upon inquiry, and renders judgment only after trial. 
Everything which may pass under the form of an en- 
actment, is not therefore to be considered the law of 
the land.” Judge Cooley, in his Constitutional Lim- 
itations, and Sedgwick, in his Constitutional Law, 
both confess their inability to better this definition. 
The essence of this terse and comprehensive definition 
is, that no man’s property can be taken from him, 
unless the owner has notice of the claim made upon it, 
and an opportunity to be heard in his defense to such 
claim. Says Story, J., in Wilkinson v. Leland, 2 Peters, 
627: *‘We know of no casein which a legislative act 
to transfer the property of A. to B. without his con- 
sent, has ever been held a constitutional exercise of 
Jegislative power, in any State of the Union.”” And 
Curtis, J., in Webster v. Cooper, 14 How. 488. speak- 
ing of that clause in the Constitution of the State of 
Maine which secures to every cilizen the right of 
* acquiring, possessing and enjoying property,’’ (which 
is substantially the phraseology of article I of our 
Bill of Rights) says: *‘That by the true intent and 
meaning of this section, property cannot, by a mere 
act of the Legislature, be taken from one man and 
vested in another directly; nor can it, by the retro- 
spective operation of law, be indirectly transferred 
from one to another, or be subjected to the govern- 
ment of principles in a court of justice, which must 
necessarily produce that effect.’’ And the Supreme 
Court of Michigan, in Ames yv. Port Huron Log Driv- 
ing Co., 11 Mich. 147, says: ‘It is an inflexible princi- 
ple of constitutional right, that no person can legally 


be divested of his property without remuneration, or 


against his will, unless he is allowed a hearing before 
an impartial tribunal, where he may contest the claim 
set up against him, and be allowed to meet it on the 
law and facts.’’ Quimby v. Hazen. Opinion by Pow- 
ers, J. 

EXEMPTION — SELECTION BETWEEN ARTICLES BY 
DEBTOR.—A man, owning two horses, only one of 
which was exempt, gave a bill of sale of one, which 
described it as ** kept for team work and exempt from 
attachment.’’ There was no change of possession. 
Held, that the horse could not be attached by the 
owner’s creditors; that the owner could make his 
selection before attachment; that no cRange of pos- 
session was necessary; that having selected which of 
two was exempt, evidence tending to show that he 
selected the other one after attachment was inadmis- 


sible. See Foster vy. McGregor, 11 Vt. 595; Jewett v. 





*To appear in 54 Vermont Reports. 





Guyer, 38 id. 218: Wilkinson v. Wait, 44 id. 508; Has- 
kins v. Bennett, 41 id. 498. George v. Bassett. Opinion 
by Veazey, J. 


INSOLVENCY — ALLOWANCE FROM ESTATE OF PRIN- 
CIPAL AND SURETY.— When a note is allowed by the 
commissioners against the insolvent estate of a de- 
ceased surety, and afterward a dividend is paid on 
the note by the trustees of the insolvent principals, 
who have assigned, in the final distribution of such 
surety’s estate by the Probate Court the owner of 
the note is entitled to a dividend only on the balance, 
and not on the amount so allowed. In re Howard, 4 
Nat. Bankr. Reg. 99. Lowell v. Estate of French. 
Opinion by Royce, C. J. 


NEGLIGENCE — ONE RAILROAD COMPANY USING 
TRACK OF ANOTHER.— When one railroad company 
has a right by contract to run its trains over the track 
of another railroad company, the latter company is 
liable for injuries caused solely by the negligence of 
its own switchman in not properly attending to his 
duty, to an engineer of the former company while 
operating his engine on said track; and also to the 
other company for damage to its property. The rule 
is approved, that when a party’s negligence is immi- 
nently dangerous to life heis liable for all injuries 
sustained by any one, without fault, which were the 
probable consequence of such party's negligence. See 
Sawyer v. Rutland & B. R. Co., 27 Vt. 370; Smith v. 
New York & H. R. Co., 19 N. Y. 127; Thomas v. Win- 
chester, 2 Seld. 397. Matter of Merrill. Opinion by 
Veazey, J. 


NEW JERSEY SUPREME COURT ABSTRACT. 
FEBRUARY TERM, 1882.* 

ATTORNEY AND CLIENT — AGREEMENT FOR COMPEN- 
SATION.— When there is an express agreement be- 
tween solicitorand client,whereby solicitor undertakes 
to do certain services respecting client's interest in an 
estate for a certain sum stipulated to be paid by client, 
and in the performance of the duty so undertaken 
the solicitor takes proceedings in client's behalf in the 
court of chancery, which result in settling the estate 
and severing and securing the clicnt’s share, and en- 
title him under the agreement to the specific com- 
pensation; in an action therefor the client ought to 
be credited with a sum allowed by the chancellor to 
the solicitor in the proceedings in chancery out of the 
general fund of the estate, when it appears that the 
services rendered by the solicitor in those proceedings 
were such as were included in his contract with his 
client. Schomp v. Schenck, 11 Vroom,195. Shreve v. 
Freeman. Opinion by Magie, J. 


GUARDIANSHIP — RELEASE OF GUARDIAN’S SURE- 
TIES BY ACT OF SUCCEEDING GUARDIAN.—In an ac- 
tion on a guardian’s bond, it is a good plea in defense 
that the guardian settled hi$ account in the Orphan's 
Court, on removal, and that the succeeding guardian 
presented a claim for the amount due to the assignee 
of the guardian under an assignment for the equal 
benefit of all creditors, ana received a full distributive 
quota from such assignee, if the claim was presented 
in good faith and for the benefit of the infant’s estate. 
The discharge of the guardian by the voluntary act of 
succeeding guardian, in coming in under the assign- 
ment in good faith, but without the consent of the 
sureties, will equally release them from the bond. 
See Torry v. Black, 58 N. Y. 185; Biue v. Marshall, 
3 P. Wms. 381; Weed vy. Ellis, 3 Caines, 253; Weston 
v. Stewart, 11 Me. 326; Hutchins v. Johnson, 12 Conn. 


*To appear in 15 Vroom’s (45 N. J. Law )Reports. 
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376: Morris Canal Co. v. Van Vorst,1 Zab. 100; Guild 
y. Butler, 122 Mass. 498; Daniels v. Hatch, 1 Zab. 391. 


Ordinary v. Dean. Opinion by Scudder, J. 


STATUTORY CONSTRUCTION — LONG CONTINUED UN- 
DERSTANDING AND PRACTICE AN EXPOSITION OF 
MEANING.— A statute of uncertain meaning, which 
has been enforced in a certain sense for a long series 
of years by the different departments of government, 
will be judicially construed in that sense. A statute 
giving the secretary of State a certain fee for every 
copy of a paper on file in hia office will entitle him to 
such fee from the State when a copy of such file has 
been ordered by the Legislature, such statute having 
been acted on in that sense by the principal officers of 
the government for over fifty years. Such a course of 
practice will amount to a practical exposition, and 
will extend the law so as to embrace the State, al- 
though in the absence of such usage, such extended 
construction would not have obtained. The legal rule 
is succinctly expressed in the maxim of the civil law, 
“ contemporanea expositio est fortissima.” The doctrine 
has such prevalence that it is applicable not only in 
the exposition of statutes, but in the interpretation of 
constitutions of government. Its antiquity with re- 
spect to the English law is evidenced by the comment 
of Lord Coke, who says: ‘Great regard ought, in con- 
struing a statute, to be paid to the construction which 
the sages of the law who lived about the time, or soon 
after it was made, put upon it, because they were best 
able to judge of the intention of the makers at the time 
the law was made.’’ See Rogers v. Godwin,2 Mass. 477; 
Board vy. Cronk, 1 Halst. 120; Calame vy. Calame, 10 C. 
E. Greene, 547. State of New Jersey v. Kelsey. Opinion 
by Beasley, C. J. 


TITLE—TO OYSTERS PLACED ON PUBLIC LAND 
UNDER WATER.— A person who places oysters upon 
land belonging to the State of New Jersey, lying under 
tidal waters, where oysters will naturally grow, re- 
tains title so as to be able to maintain an action 
against a person who takes them and converts them to 
hisown use. State v. Taylor, 3 Dutch. 117; Mayor of 
Colchester v. Brooke, 7 Q. B. 339. Metzger v. Post. 
Opinion by Reed, J. 


MINNESOTA SUPREME COURT ABSTRACT. 
DECEMBER, 1881. 


EXECUTION — LEVY UPON GRAIN CROP — WHAT SUF- 
FICIENT TO AMOUNT TO CONVERSION.—In this case the 
sheriff levied upon certain wheat crops upon an execu- 
tion against H., advertised them for sale, and went on 
to the land where the wheat was, and sold to the high- 
est bidder. Plaintiff, who claimed title to the wheat, 
protested against the sale and claimed ownership. The 
person bidding off the wheat paid the sheriff for the 
same and disposed of part of it. Held, a conversion 
by the sheriff making him liable where property of a 
bulky character, incapable of immediate manual deliv- 
ery, is assumed to be sold by an officer, in pursuance 
of alevy thereon under due process of law, against the 
protest of the owner, as the property of another, to a 
purchaser who is left to take possession for himself, the 
owner is not remitted to contest the title with the pur- 
chaser, but may acquiesce in the sale and look to the 
officer for a vindication of his rights. He has, and 
ought to have, a right to look to the party through 
whose interference with the property the contest is 
thrown upon him. The acts done by the officer wouid 
be a sufficient seizure and sale of property liable to the 
process, and for the purpose of a remedy to the owner 
itis no more than just that he should be allowed to 
treat the same acts as amounting to a conversion 





where the property is not liable to the process. The 
authorities are strongly to the effect that the facts are 
sufficient to support a verdictof conversion. Reynolds 
v. Shuler, 5 Cow. 823; Waid v. Gaylord, 1 Hun, 607; 
Connah y. Hale, 23 Wend. 462; Pease v. Smith, 61 N. 
Y. 481; Gibbs v. Chase, 10 Mass. 128; Williams v. Mor- 
gan, 7 N. W. Rep. 253; Gallagher v. Bishop, 15 Wis. 
303; Webber v. Davis, 44 Me. 147. Hassfeldt v. Dill. 
Opinion by Clark, J. 


NEGLIGENCE — AT HIGHWAY RAILROAD CROSSING— 
CONTRIBUTORY NEGLIGENCE IN HIGHWAY TRAVEL- 
LER. — Where there was evidence tending to show that 
the statutory requirements as to ringing a bell, etce., 
were omitted on atrain approaching a highway cros- 
sing, held, that the neglect of a person approaching 
the crossing with a team, who did not stop his team 
and did not get out of his wagon and go forward and 
look for the train (freight cars intervening) could not 
be said to be contributory negligence on the part of the 
traveller defeating his right of recovery for injury by 
collision with the train. ‘The law required the ring- 
ing of a bell 80 rods distant from the crossing, and 
the conduct of the plaintiff might be properly regu- 
lated to some extent with regard to this duty imposed 
upon the defendant by law, and which he had a right 
to expect would be performed. He was not required 
to use every precaution which might have contributed 
to his safety, but only such as common prudence dic- 
tuted. We cannot say, as a matter of law, that it was 
negligence not to have entirely stopped his team—(Kel- 
logg v. New York Cent. & Hud. Riv. R. Co. 79 N. Y. 72; 
HKilert v. Green Bay & Minn. R. Co. 48 Wis. 606;) or 
that common prudence required him to get down from 
his wagon, and go forward on foot to look along the 
line of thetrack. Duffy v. Chicago & N. W. R. Co., 
32 Wis. 269; Davis v. N. Y. Cent. & Hud, Riv. R. Co. 
47 N. Y. 400. Such precaution is believed to be extra- 
ordinary, and to exceed the strict measure of common 
prudence; nor is it clear that the course of greater 
prudence, after plaintiff had passed in between the 
freight cars standing on both sides of bis way, and saw 
the coming train, was not to endeavor to force a pas- 
sage, rather than incur the perhaps greater hazard of 
attempting to turn back with a spirited span of 
horses.’’ Kelly v. St. Paul & Manitoba Railway Co. 
Opinion by Dickinson, J. 


TITLE— TO BENEFICIARY FUND FROM MUTUAL RE- 
LIEF ASSOCIATION.—R. as amember of a mutual bene- 
fit association was entitled to participate in a bene- 
ficiary fund of such association ‘** upon compliance 
with the terms and requirements’ of the constitution 
of the society, *‘ with the right to hold, dispose of.and 
fully control said benefit at all times.”’ He held acer- 
tificate which entitled him to participate in the bene- 
ficiary fund to the amount of $2,000, ‘‘ which sum shall 
at his death be paid to his wife, Eva R.”’ Eva died 
before R. leaving no children, butafather. R. at the 
time of his death had the certificate in his sole posses- 
sion. Held, that the estate of R. was entitled to the 
$2,000 and not that of his wife. This was not an ordi- 
nary contract of insurance, made between an insurance 
company aud another person, the rights of the parties 
to be determined exclusively by the policy. The rights 
of R. and of any one claiming through him, depended, 
not on the certificate only, but rather on his member- 
ship in the association, and such rights were defined 
and controlled by its constitution and by-laws. So far 
as the provisions of the constitution and by-laws are 
shown by the admitted statements of the complaint 
and by the certificate, the members are the beneficiaries 
entitled to the benefit of the fund, provided ‘“ with the 
right to hold, dispose of, aud fully control said benefit 
at all times.” With this right at all times to hold, dis- 
pose of, and control, his mere designation of some 
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person to receive the benefit would be revocable. It 
would not prevent his subsequently desiguating some 
other person to receive it. While in case of his death 
without having revoked his appointment of his wife, 
she would have been entitled to receive the benefit; yet 
during his life, because of the power of revocation, all 
that she had was a mere expectancy dependent on his 
will and pleasure. That expectancy was not property ; 
not estate. The expectancy terminated when she died, 
and did not pass to her administrator. Durain v. Cen” 
tral Verein, 7 Daly, 168; Supreme Council v. Priest, 9 
N. W. Rep. 481. Richmond v. Johnson. Opinion by 
Gilfillan, C. J. 


__@— 


ILLINOIS SUPREME COURT ABSTRACT. 
JUNE, 1882.* 

CONTRACT —IN CONSIDERATION OF ILLICIT COHAB- 
ITATION — PROMISE TO SUPPORT ILLEGITIMATE CHILD. 
— Where a divorced husband, in consideration of the 
release of dower by his former wife in all his lands, 
covenanted with her that on his death his and her son 
should receive the portion of the covenantor’s estate 
that he would be entitled to by the laws of the State as 
a lawful heir, it was held, that such covenant was 
binding and was a bar to any relief in equity on behalf 
of an illegitimate child of the covenantor, claimed 
under an alleged prior verbal promise by him to the 
mother of such child to make the latter an heir. ‘To 
affect the mother of the lawful heir, or what she pur- 
chased by her contract, she must have had notice of 
the prior agreement. She not having notice, her child 
would hold the favorable position of an innocent pur- 
chaser for value, without notice. A contract of a 
putative father with his participant in adulterous 
intercourse, by which to deprive the injured wife and 
her lawful children of their rights of inheritance, and 
bestow them in whole or in part upon the spurious 
offspring of their adulterous intercourse, will not be 
specifically enforced by a court of equity, to the 
prejudice of the father’s lawful heirs. An agreement 
in consideration of future illicit cohabitation between 
@ man and a woman is void, and past cohabitation 
does not form an adequate consideration for a promise 
not under seal, even if it does when made under seal. 
A promise by a putative father to support his illegiti- 
mate child may be supported and sanctioned from 
his legal liability for such support, but there being no 
legal liability to make such child an heir, a promise or 
agreement to do so, made with the mother, must havé 
a valuable consideration for its support. In such case 
the surrender of the child by the mother to the father, 
to be provided for, being beneficial to the mother 
rather than detrimental, and an inconvenience to the 
father, does not constitute a valuable consideration 
for an agreement of the father to make the child his 
heir at law. See Graham v. Graham, 34 Penn. St. 475; 
Roxburgh v. Watson, 7 McPher. 21; Stewart v. Rob- 
ertson, L. R., 2 Sch. & D. App. 494; Mundorf vy. Kil- 
bourn, 4 Md. 464; Carver v. Lasater, 36 Ill. 194; Gosse 
v. Jones, 73 id. 509; Semmes v. Worthington, 388 Md. 
298; Priest v. Parrott, 2 Ves. Sr. 160; Kuye v. Moor, 1 
Sim. & St. 61; Vasser v. Vasser, 23 Miss. 382. See 
also Van Dyke v. Vreeland, 13 N. J. Eq. 371; Sutton 
v. Hayden, 62 Mo. 101; Allen v. Davison, 16 Ind. 417; 
Shearer v. Weaver, 56 Lowa, 578. Wallace v. Rappleye. 
Opinion by Sheldon J. 

PRACTICE— PUBLICATION OF NOTICE OF SALE — 
NEWSPAPER WITH SHEETS CONTAINING ADVERTISE- 
MENTS ONLY.—A notice of sale under a trust deed 
was given On sheets of advertisements attached to the 


* Appearing in 103 Illinois Reports. 





**Chicago Legal News,” which sheets or pages were 
headed ** Chicago Legal News,” and were of the same 
size as the other pages of the paper, and folded and 
sent out to subscribers with aud as a part of the 
** Legal News.’’ The pages containing law or miscel- 
laneous reading were numbered consecutively both at 
the top and bottom of the page, but the pages cop. 
taining advertisements were numbered consecutively 
with the other pages at the bottom only, and in this 
respect, and in the fact that the entire page is filled 
with advertisements only, did these pages differ from 
the others. Held, that the pages of the paper contain- 
ing legal notices were as much a part of the “ Legaj 
News ”’ as any other part of the pages of that publica- 
tion, and proof of these facts did not impair the 
evidence of due publication afforded by the publisher's 
certificate. Taylor v. Reed. Opinion by Scholfield, J, 


LEASE— VIOLATION BY LANDLORD OF CONDITION 
AS TO USE OF PROPERTY DOES NOT RELEASE RENT. 
— Where a landlord agrees with the tenant at the 
time of making the lease of a portion of a building 
that he will not lease any other part of such building 
forasaloon, or for saloon purposes, in consideration 
of which the lease is accepted, a subsequent leasing of 
a part of such building, before the term expires, fer 
the excepted purpose, and permitting it to be used 
for that purpose, when the original tenant does 
not leave the premises demised to him, but enjoys 
them for the balance of the term, will not defeata 
recovery of the rent from the prior tenant for the time 
such other part of the building was so improperly oc- 
cupied and used. Such an agreement is not a condi- 
tion precedent to the right to recover rent, and does 
not go to the entire consideration, but is to be taken 
as a stipulation, the breach of which only gives an 
action for damages to the lessee. The rule is well 
settled that the wrongful act of the landlord does not 
debar him from a recovery of rent, unless the tenant, 
by such act, has been deprived in whole or in part 
of the possession, either actually or constructively, or 
the premises are rendered useless. Edgerton v. Page, 
20 N. Y. 284: Halligan v. Wade, 21 Ill. 470; Leadbeater 
v. Roth, 25 id. 587. Chicago Legul News Co. v. Browne. 
Opinion by Sheldon, J. 


— a —<— 


MAINE SUPREME JUDICIAL 
STRACT. 
MAY, 1882.* 


COURT AB- 


CONSTITUTIONAL LAW — UNIFORMITY IN TAXATION 
—TELEGRAPH.— The Constitution of Maine provides 
thus: *‘ All taxes upon real and personal estate, as- 
sessed by authority of this State shall be apportioned 
and assessed equally according to the just value 
thereof.”” The Legislature has power to tax but not 
to surrender the power of taxation. A law imposing 
a tax on telegraph companies required each company 
to pay into the State treasury a tax of 2%¢ per cent of 
the value of its line within the State, including its 
batteries, office furniture, etc., which tax should be in 
lieu of all State and municipal taxation. The State 
treasurer was required to credit to each town such 
proportion of the tax of each company as the number 
of shares in said company owned in said town bore to 
the whole number of said company’s shares owned in 
the State, the remainder to be retained for the use of 
the State. Other property than telegraph lines was 
taxed in a different manner by the State and munici- 
palities. Held, that the tax was constitutional, and a 
tax imposed under its provisions valid. This statute 
was intended to and does impose a tax upon the use 


Appearing in 73 Maine Reports. 
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of the property, or business of the corporation, and 
not upon the property itself. It could not be assailed 
on the ground that it provided for a tax that was not 
uniform with other taxes. See Portland Bank v. Ap- 
thorp, 12 Mass. 252; Commonwealth v. Hamilton 
Manuf. Co., 12 Allen, 298; affirmed, 6 Wall. 232; Com- 
monwealth v. Five Cent Sav. Bk., 5 Allen, 428; Com- 
monwealth v. Provident Ins., ete., Co., 12 id. 312:8. 
C., 6 Wall. 611; Jones v. Winthrop Sav. Bk.,66 Me. 242; 
State v. Maine Cent.R. Co., id. 488. State of Maine v. 
Western Union Telegraph Co. Opinion by Danforth, J. 





EvVIDENCE—OF VALUE— PRICE AT ACTUAL SALE 
OF PROPERTY MAY BE SHOWN.—It is admissible to 
show at what price property has been actually sold, as 
evidence tending to show its market value. Other- 
wise, as to unaccepted offers of sale or purchase. As- 
sociated with other facts, it may be competent to 
show what a defendant in an action of trover gave for 
six horses at a lump price, when the value of only 
three of them is to be ascertained. Standing alone 
the evidence would amount to nothing. It is common 
for competent witnesses to give their opinions as to 
what property is worth and would probably sell for. 
A fortiori it 1s proper to show what the property has 
sold for.- It is sometimes competent to show how 
much similar property has sold for in order to arrive 
at the value of property in question. And it would be 
strange if it were improper to show the price at which 
the same property was sold for. Warren v. Wheeler, 
21 Me. 484; Fogg v. Hill, id. 529; Snow v. Railroad Co., 
65 id. 230. Such evidence has been admitted by many 
courts. Shattuck v. Railroad Co., 6 Allen, 115; Kent 
yv. Whitney, 9id. 62; Brigham v. Evans, 113 Mass. 538; 
Whipple v. Walpole, 10 N. H. 151; Thornton v. Camp- 
ton, 18 id. 20; March v. Railroad, 19 id. 376; White v. 
Railroad Co., 30 id. 188; Carr v. Moore, 41 id. 131; 
Kelsea v. Fletcher, 48 id. 282; Hoit v. Russell, 56 id. 
559. In Watts v. Sawyer, 55 id. 38, the court says: 
“In practical affairs, the value of a thing is taken to 
be what it will sell for in the market; hence evidence 
of sales, that is, of cost, is every day admitted on the 
question of value. In Hildreth v. Fitts, 53 Vt. 684, the 
court says: ‘‘ Any genuine sale of the property fairly 
made, vear the time of the conversion, we under- 
stand may be given in evidence on the question of 
damages.’’ Dowdall v. Railroad Co., 13 Blatch. 403; 
Campbell v. Woodworth, 20 N. Y. 499; Gile v. McNa- 
mee, 42 id. 44; Knickerbocker Life Ins. Co. v. Nelson, 
78 id. 137; 2 Whar. Ev., § 1290; 2 Greenl. Ev., § 649. 
The evidence of unaccepted offers of sale or purchase 
of property is ordinarily not admissible, and it is this 
principle rather than the other, which the argument 
upon the brief of the defendant’s counsel has reference 
to. To buy or sell at a price is one thing; to offer to buy 
or to sell at such price is quite another thing. There is 
too much contingency and uncertainty about offers to 
buy and sell, to give them importance as tests of value 
and such evidence may be easily fabricated. But even to 
this rule there may be exceptions, where the offers are 
for property exposed for sale in open market or public 
places. Winnissimet Co.v. Grueby, 111 Mass. 543; Wood 
v. Insurance Co., 126 id. 316; Cliquot’s Champagne, 2 
Wall. 114; Whitney v. Thacher, 117 Mass. 523; Whelan 
v. Lynch, 60 N. Y. 469. Norton v. Willis. Opinion by 
Peters, J. 


SURETYSHIP — CO-SURETIES ENTITLED TO BENEFIT 
OF INDEMNITY TO ONE SURETY.— The complainants 
were co-sureties with J. A. on a bond given by his son 
G. as principal for the faithful performance of his 
duties as cashier of a bank. G. proved to bea defaulter, 
assigned an insurance policy which he had taken out 
upon his own life to his father to indemnify him for 
his liabilities upon this bond and certain other paper 








(the amount of the insurance being more than suffi- 
cient to cover them all), andshortly after died insol- 
vent, three minor legitimate children surviving him. 
J. A. accepted the assignment, notified the insurance 
company thereof, and received their consent thereto, 
paid a premium which fell due thereon, informed his 
co-sureties that he had received it, and requested them 
to pay his third of the sum due on the bond, promising 
to reimburse them when he realized on the life policy. 
They however paid nothing until called upon by the 
bank after J. A. had died also insolvent. Upon the 
call of the bank they paid the amount of the cashier’s 
deficit, one-half each. Jleld, that the co-sureties were 
entitled to the benefit of the indemnity under such 
circumstances, although it was intended by the as- 
signor and assignee for the benefit of J. A. alone. The 
general doctrine on which this depends was incident- 
ally recognized as sound by this court in Gould v. 
Fuller, 18 Me. 366, and it is supported by the cases 
there cited. It matters not that the security may 
have been given for the indemnity of one of the sure- 
ties only. The rights of the co-sureties result not from 
contract or the intention of the principal and the 
surety who is indemnified, but from the effect of 
settled principles of equity arising out of the relation 
which the co-sureties bear to each other. It is not for 
the principal debtor,while the contract remains unad- 
justed and the duties of his sureties to each other 
unsettled, to cast the whole burden upon one or a part 
of the sureties by securing the others, when all the 
inception of the undertaking stood upon equal footing. 
What the debtor puts in the power of one for his re- 
lief constitutes a fund for the indemnity of all. Me- 
Mahon v. Fawcett, 2 Randolph, 514; 8. C., 14 Am. 
Dec. 796; Deering v. Lord Winchelsea, 2 Bos. & Pull. 
270; Hinsdill v. Murray, 6 Vt. 136; Messer v. Swan, 4 
N. H. 481; Moore v. Moore, 4 Hawks, 358; S. C., 15 
Am. Dec. 526, and note; New Bedford Sav. Inst. v. 
Fairhaven Bk., 9 Allen, 175. Scribner v. Adams. Opin- 
ion by Barrows, J. 


———__>____— 


NEW JERSEY COURT OF ERRORS AND AP- 
PEALS ABSTRACT. 
MARCH, 1882.* 

CONTRACT — WHEN COMPLETE— PRELIMINARY NE- 
GOTIATIONS — STATUTE OF FRAUDS— PART PERFORM- 
ANCE— SPECIFIC PERFORMANCE.— The fact that par- 
ties negotiating a contract contemplated that a formal 
agreement should be prepared and signed, is some evi- 
dence that they did not intend to bind themselves un- 
til the agreement was reduced to writing and signed. | 
But nevertheless it is always a question of fact, de-' 
pending upon the circumstances of the particular case, 
whether the parties had not completed their negotia- 
tions and concluded a contract definite and complete 
in all its terms, which they intended should be binding 
upon them, and which for greater certainty, or to 
answer some requirement of the law, they designed to 
have expressed in a formal written agreement. Where 
in cases within the statute of frauds the negotiations 
have been conducted in writing, if there has beena 
finalagreement between the parties,the terms of which 
are evidenced in a manner to satisfy the statute, the 
agreement will be binding, although the parties may 
have declared that the writing is to serve only as in- 
structions for a formal agreement to be prepared and 
signed. As soon as the fact is established of the final 
mutualassent of the parties to certain terms, and those 
terms are evidenced by any writing signed by the party 
to be charged or his lawfully authorized agent, there 
exist all the materials which the court requires to 


*To appear in 8 Stewart's (35 N. J. Eq.) Reports. 
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make a legally binding contract. Chinnock v. Mar- 
chioness of Ely, 4 De. G. J. & S. 645; Ridgway v. 
Wharton, 6 H. of L. Cas. 264. Where the negotiations 
have been conducted by parol, or are partly evidenced 
by writings duly signed and partly rest in parol, and 
specific performance is sought on the ground of part 
performance, the terms of the contract must appear 
clearly, definitely and unequivocally. But it is sufli- 
cient that the terms of the contract be made out in a 
manner satisfactory to the court. The fact that the 
details of the agreement are controverted by the par- 
ties will not deter the court from ascertaining what the 
terms of it really were and giving effect to the agree- 
ment, if the complainant shows himself entitled to a 
specific performance by a part performance, which shall 
be referable only to a part execution of the agreement. 
Wallace v. Brown, 2Stock. 308. Delivery of possession 
by a vendor or lessor, accepted and acted upon by the 
vendee or lessee, is such an act of part performance by 
the former as to take the contract out of thestatute of 
frauds, and to justify a decree of specific performance 
against the latter. Earl of Aylesford’s case, 2 Stra, 
783; Bowers v. Cator, 4 Ves. 91; Harris v. Knicker- 
backer, 5 Wend. 638. Courts of equity will refuse to 
exercise jurisdiction by way of specific performance in 
a class of special and exceptional contracts, where the 
terms and provisions are such that the court could not 
carry its decree into effect without exercising some 
personal supervision and oversight over the work to be 
done, extending overa considerable period of time, 
such as agreements to repair or build, to construct 
works, build or carry on railways, mines and the like. 
A contract fora lease of mines, to be worked in a spec- 
ified manner, is not within this principle. The court 
in such cases, can grant relief at once by a decree that 
the lease be executed, leaving the complainant to his 
legal remedy thereafter for breaches of the covenants 
contained in it. In this case parties made an agree- 
ment for alease for aterm of years—the agreement 
was not in writing and signed as required by the stat- 
ute of fraud — the lessee took possession, and then re- 
fused to execute a lease. Ona bill by the lessor for a 
specific performance, held, that it was proper that it 
should be decreed that the lease to be executed should 
bear date as of the time when possession was taken. 
Blackett v. Bates, L. R., 1 Ch. App. 117; Rankin v. Lay, 
2DeG. F. & J. 65; Pain v. Coombs, 1 De G. & J. 34. 
Wharton v. Stoutenburgh. Opinion by Depue, J. 


INJUNCTION —AGAINST FORECLOSURE OR EXECUTION 
SALE.—A mortgagor who mortgages an embarrassed 
title, or whose title has subsequently become clouded, 
cannot, in the absence of fraud, have the foreclosure 
proceedings stayed on account of an apprehension that 
the mortgaged premises will not bring fall value at a 
foreclosure sale. His remedy is by redemption. 
O’Brien v. Hulfish, 7 C. E. Gr. 471. A court of equity 
will ordinarily not interfere to enjoin a sale of lands 
under an execution against one person, the title to 
which is claimed by another, for the reason that such 
a sale will not prejudice the rights of the latter. To 
warrant resort to the restraining power of the court, 
the case must present some recognized ground for 
equitable relief—fraud or irreparable injury. Freeman 
v. Elmendorf, 3 Hal. Ch. 475, and id. 655; Jersey City 
v. Lembeck, 4 Stew. Eq. 255. American Dock & Im- 
provement Co. v. Trustees of Publie Schools. Opinion 
by Depue, J. 


RECEIPT—EXPLANANTION OR CONTRADICTION OF.— 
Receipts, though prima facie evidence of discharge of 
an obligation, may always be explained and contra. 
dicted by other evidence. Where receipts upon a bond 
secured by mortgage, which purport to be of money, 
are shown to be of the obligor’s unsecured promissory 





—— 
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notes, the burden is upon him who claims the benefit 
of the discharge evidenced by the receipts, to show that 
such notes were accepted upon an agreement that they 
should operate to satisfy so much of the debt. The ac. 
ceptance of notes for a pre-existing debt will not oper- 
ate to discharge such debt, unless it be agreed that 
such shall be its effect. See Schanck v. Arrowsmith, ] 
Stockt. 314; Shipman v. Cook, 1 C. E. Gr. 251; Free. 
holders v. Thomas, 5 id. 39; Hutchinson v. Swarts. 
weller, 4 Stew. Eq. 205. See however Waydell vy. Luer, 
5 Hill, 448, and 3 Den. 410; Hill v. Beebe, 13 N.Y, 
556; Feldman v. Beier, 78 id. 293. Also Myers y, 
Welles, 5 Hill, 463; Morris Canal Co. v. Van Vorst, 1 
Zab. 109. Such receipts, if expressed to be in full, 
would be evidence of an acceptance of the notes jn 
satisfaction unless explained; but if in addition it ap- 
pear that the obligee was illiterate, of great age, and 
made her mark to the receipts, at the instance of the 
obligor who drew them, and who was a near relative, 
in whom she would have a peculiar confidence, the 
person claiming the discharge will be required to estab- 
lish that the obligee designed and intended thereby to 
satisfy the debt evidenced by the bond. Swain y. 
Frazier. Opinion by Magie, J. 


SURETYSHIP — EFFECT OF DEBTOR GIVING COLLAT- 
ERAL SECURITY TO CREDITOR.—The giving of a bond as 
collateral security to a subsisting bond and mortgage, 
does not, per se, and in the absence of any ancillary 
agreement, operate as a suspension of the right to 
prosecute such bond and mortgage. A surety of the 
mortgagor will not be released by the mere giving of 
such collateral bond. See United States v. Hodge, 6 
How. 279; Niemcewitez v. Ghan, 3 Paige, 614, and 11 
Wend. 312; Pring v. Clarkson, 1 B. & C. 14; Twopenny 
v. Young, 3 id. 208; Wyke v. Rogers, 1 De G. M. &G. 
408; Cary v. White, 52 N. Y. 158. Fireman’s Insurance 
Co. v. Wilkinson. Opinion by Beasley, C. J. 


INSURANCE LAW. 

FIRE POLICY —CONDITIONS IN—LOSS BY EXPLO- 
SION CAUSED BY FIRE.—A fire insurauce policy con- 
tained a clause of exemption from liability for any 
loss that might be sustained from certain specified 
causes,among which was, that ‘* for any loss caused by 
the explosion of gunpowder or any explosive sub- 
stance; nor by lightning (unless specially mentioned); 
or explosion of any kind unless fire ensues, and then 
for the loss or damage by fire only, which loss shall be 
determined by the value of the damaged property, 
after the casualty by explosion or lightning.’’ The 
insured property (sulphuric acid) was in a house which 
was prostrated during a storm. The house in falling 
broke the pan or acid chamber containing the acid, 
and the contents were thereby wasted. In an action 
upon the policy, held, that if the prostration of the 
building and consequent breaking of the acid chamber 
were produced by an explosion of any kind, without 
being caused by a precedent conflagration, within the 
meaning of the policy, there was no liability on the 
part of the defendant. That if any part of the loss 
sustained was occasioned by fire that ensued the fall 
of the building, the loss thus produced would have 
been covered by the policy, even though the fire had 
originated in an explosion. That where a fire has oc- 
curred and is in progress, the effects of which are cov- 
ered by the policy, and an explosion takes place as an 
incident or result thereof —so as to increase the loss — 
the whole damage or loss thus produced should be re- 
garded as within the protection of the insurance, ina 
case where the policy contains the exemption from lia- 
bility for explosion. That it is a question for the jury 
to determine in all such cases, whether there has been 
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an explosion, how and by what means produced, and 
whether the loss sustained was directly caused by the 
explosion or by an antecedent or subsequent fire, 
within the risk assumed by the insurers. Authorities 
referred to: Stanley v. West. Ins. Co., L. R., 3 Exch. 
71; Briggs v. Insurance ©o., 53 N. Y. 446; Insurance 
Co. v. Foote, 22 Ohio St. 340. Maryland Ct. of Appeals, 
March 17, 1881. Trransatluntic Insurance Co. of Ham- 
burg v. Dorsey. Opinion by Alvey, J. (56 Md. 70). 


—_———__—___—__ 


CORRESPONDENCE. 


Mr. BAcon EXPoOsTULATES. 


Editor of the Albany Law Journal: 

In accepting the invitation (which had taken me quite 
by surprise) of the Bar Association, I ventured to 
write: ‘* While I amalittle puzzled to imagine how 
any thing worth saying can be said in fifteen minutes, 
it has occurred to me that that may be time enough to 
give utterance to some propositions which I have 
lately been considering, and from which the entire 
audience will inevitably dissent.’’ Several warm ex- 
pressions of approval made to me (by parol) shortly 
after the reading of my little paper, had led me to 
doubt whether I had not, after all, failed of that 
measure of success; but your generous criticism of 
last week reassured me. The brilliant animation with 
which you register your disapproval would tempt me 
te boast that 

“Like an eagle in a dove-cote, I, 
Fluttered your Volscians in Corioli,” 

if only the likeness of Tweddle Hall toa dove-cote 
were more conspicuous; if the Bar Association re- 
sembled more closely a flock of doves; and if — but 
the metaphor is already so lame that it would be cruel 
to pursue it further. You will however suffer me to 
express some part of the elation I have felt in finding 
my hasty effort made the subject of such extensive 
comment in the LAw JouRNAL. The fact that it is 
quite misapprehended is as nothing by the side of the 
encomiastic terms in which its writer is mentioned. 
There is high authority (84 N. Y., ad initium) for 
holding that it feels good laudari a laudato. After 
reading your lively criticism I can enter consciously 
into the exultant joy of Jones, who declared, having 
just been in company with a duke: “ His grace was 
very affable; he said to me, ‘ Jones, you’re an ass!’”’ 

It is only fair however to suggest that you had one 
marked advantage in reviewing my little essay. Sidney 
Smith declared that he never read a book before 
reviewing it, because ‘“‘it prejudices a man so.” You 
were under no such intellectual embarrassment. You 
heard the paper read no doubt, but the few phrases of 
limitation and qualification which it contained were 
not those which left a definite impression on your 
mind. The salient points which were driven upon the 
audience with such force asthe speaker could com- 
mand, were those which left a mark. Read the ill- 
printed copy which accompanies this, and say whether 
you think that any one feels much more deeply than 
the writer the dignity of the science of jurisprudence, 
or the nobility of many who pursue its study. It was 
because of my profound consciousness of this that I 
sought to emphasize the need of a higher tone of self- 
respect among the members of our profession; of a 
self-respect which not only will not be ‘‘ alittle blind ” 
to lawyers’ faults because he is a lawyer,but will indig- 
nantly denounce the shortcomings in a lawyer which 
might be disregarded in a layman. This proposition I 
still maintain as true, but not as containing all the truth. 
If you think it should only have been set forth with 
adequate limitations, consider the exigencies of a 





fifteen minute paper, begun Monday noon, finished 
‘Tuesday noon and read Wednesday, The ‘two hun- 
dred verses’’ which Horace’s friend boasted of having 
written “ stans pede in uno,” was it to be wondered at 
if they halted a little, or presented a one-sided view? 
T cannot doubt that it was upon some such sudden oc- 
casion as this— called upon to make a lively ten 
minute speech, with little time for preparation, that 
King David said in his haste that all men were liars. 
He may have been sharply brought to book for it by 
the Jerusalem Law Journal of the following week; 
but youand I know that the sage was enforcing a 
substantial truth with some exaggeration of utterance. 
And I should be sorrowful indeed if I thought I had 
committed any error so radical as that by which you 
failed to apprehend the warm, eupeptic optimism, the 
bright and sweet severity of temperament, which 
however restrained, was glowing under and all through 
the paper which you found to be dyspectic, pessimistic, 
hateful, and full of all uncharitableness. 

Knowing however how to “take my licking beauti- 
ful,’’ hoping that these are *“‘ the wounds of a friend,” 
I am, etc., 

THEODORE BACON. 

RocHEstTer, Oct. 3, 1882. 

[See Current Topics. Ep. ALB. LAw Jour.) 


+> 
NEW BOOKS AND NEW EDITIONS. 


MILLerR’s Enauish LAW AND ROMAN LAw. 
i ie English Law and the Roman Law as produc- 
tions of Indo-Germanic Nations, is the title of an 
essay read by J. Bleecker Miller, Esq., before the 
German Social and Scientific Society of New York. 
The following is a synopsis of its contents: 

The English common law is neither independent of, 
nor does it stand opposed to other systems, nor is it 
mainly a development of principles of the Roman law 
introduced in England by Bracton and others. Itisa 
natural production of a Germanic people, and bears the 
same relation to the Roman law that the Germanic 
bear to the Romanic languages. The similarities be- 
tween the twosystems arise from the fact that both are 
productions of cognate Indo-Germanic nations; the 
differences from the circumstance that the two systems 
are at different stages of their development, the Roman 
law being fully, and the English common law only half 
developed. 

The author refers to the similarities appearing in the 
laws of the Arian Brahmans of India, the ancient Irish 
Brehon laws, the ancient German aud Roman laws, 
none of which are copies from the other, nor merely 
accidental. He accounts for them by saying that laws 
have their source in the will of the people, cognate na- 
tions, similar in character, must produce similar laws. 
All these systems are founded on the family, in which 
the father has full power. The Anglo-Saxons, on con- 
quering England, carried their ancient German laws 
and customs over with them. The development of 
their laws to the time of the Norman conquest is 
purely Germanic. The tribes and families in Germany 
and England lived as tillers of the soil in the open 
country. The meeting of the kin (clan) was the source 
of jurisdiction. The Norman conquest changed this. 
The King became the “ fountain of justice.”” A strong, 
centralized government was necessary to preserve the 
fruits of the conquest. The development of the 
Roman law was different. The natural condition of 
Italy led to the building up of cities. Because many 
families lived together in such, there had to be a cen- 
tral power over them. Therefore in public affairs the 
power of the officers became unlimited, while in pri- 
vate matters that of the pater-familias remained so, 

The author mentions as instances of similarity be- 
tween the laws of the 12 tables and the ancient Ger- 
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manand English laws, the right of self-redress, deliv- 
ery-up of the wrong-doer in place of damages, fixed 
money compensation for certain torts, liability of the 
body of the debtor, and others. 

In the Roman as well as in the English system we 
notice the slow development of the laws, the extension 
and adaptation of old laws and forms to new circum- 
stances. The similarities are of a nature that they can- 
not possibly have been directly transferred from the 
one system into the other. 

True, many waxims of the English law have been di- 
rectly taken from the Roman law; but they lie on the 
surface, so to speak, of the respective parts of the law, 
and were taken as fitting and ingenious expressions of 
principles already existing in the English law. The 
author recommends a study of the Roman law to serve 
us asaguide forthe development of our own. He 
oppuses Mr. Field’s Civil Code, and says that in its 
general principles it teuds to undermine the two great 
principles of all Arian laws, the independence (Selbst- 
steendigkeit) of the individual, and the sanctity of the 
family. He says that in this country we have not stud- 
ied sufficiently the history of our own race, and of the 
development of the various systems of laws, to now 
make a perfect Code. We cannot construct a system 
of private law upon theory and reason alone. A right 
and fit system of private law can only be produced by 
a whole nation, slowly, step by step. He concludes as 
follows: The Arian nations of Europe emigrated from 
Asia in pre-historic times, scattered through the 
various parts of Europe, where each pursued its own 
development, are now again flooding into the New 
World, again uniting into one, the Arian nation; this 
Arian nation ought to have one natural-grown, com- 
plete Arian system of laws,aud that is the English 
common law. 


TAYLOR’s EXONERATIVE INSANITY. 
Addresses delivered by John A. Taylor, in the case of Bur- 
roughs and Fuchs, who were indicted and tried for mur- 
der, at Oyer and Terminer of the Supreme Court, held 
in Kings county, N. Y. New York: S. 8. Peloubet & 
Co., 1882. pp. 87. (Second edition.) 

This will be interesting to collectors of trials, as 
giving two able pleas for the defense of insanity in the 
particular cases in question. The addresses do not go 
extensively into the authorities. 


—_———_.—_____. 


NEW YORK COURT OF APPEALS DECISIONS. 


‘HE following decisions were handed down. Tues- 
day, October 10, 1882. 


Judgment affirmed with costs— The Town of Lyons 
vy. Chamberlain; The Poughkeepsie Gas Company v. 
The Citizens’ Gas Company; Westbrook v. Gleason ; 
Mairs v. The Manhattan Real Estate Association; Ev- 
erson Vv. Powers; Thornton v. Crowley; Tallman v. 
Hoey ; Gernonv. Hoyt; Clews v. Kehr; Devine v. Mills ; 
Johnson v. Donnell ; Wright v. Cabot ; Jones v. Morgan; 
The Delaware and Hudson Canal Company v. The 
Village of Whitehall; Lynch v. The Metropolitan 
Elevated Railroad Company; Gross v. Wellwood; 
Sandrock v. The City of Buffalo; The Lake Superior 
Tron Company v. Drexel; Williams v. Ingersoll.— 
Judgment reversed, new trial granted, costs to abide 
event — Leise v. Heins; Welsh v. Gossler; Short v. 
Home Insurance Company; Leeds v. The Metropolitan 
Gas Light Company; Wangler v. Swift; Armstrong v. 
DuBois.—— Judgment reversed, complaint dismissed 
with costs— Smith v. Long.— Judgment aftirmed, 
with costs, as to defendant Smith; reversed as to the 
defendant Stevenson, and new trial granted, costs ‘o 











abide event — Devlin v. Smith.— Judgment of Gep- 
eral Term and decree of surrogate reversed without 
costs, and case remitted to surrogate, without preju- 
dice toan application on behalf of either party, ong 
subsequent accounting, for an allowance for costs and 
expenses inv the preceding two cases — Riggs vy. Cragg. 
— Order affirmed with costs—IJn re Mutual Life 
Insurance Company, to vacate, etc.; People ex rel, 
Manhattan Savings Institution v. Otis ; Rose v. Warren, 
Order reversed and complaint dismissed — Schuitz 
v. Schultz.—— So much of the order of the Special and 
General Terms as disallowed surveyor’s fees should be 
reversed, the residue of the order affirmed, and the 
motion to vacate the assessment denied, without costs 
to either party in this court — In re Lowden, to vacate, 
etc.—The order should be affirmed and judgment 
absolute rendered against the defendants on their 
stipulation with costs; but as it appears that at the 
time of the death of the testator the real estate was 
subjected to a mortgage which the purchaser dis- 
charged, the judgment should be without prejudice to 
their rights to a lien for the amount paid to discharge 
the mortgage or to be subrogated to the rights of the 
mortgagee — Smith v. Robertson.— Judgment re- 
versed as to application of insurance money, which is 
awarded to the defendant, with costs against the re- 
spondent personally — Dunlop v. Avery. Judgment 
so modified as to require each defendant to pay such 
proportion of $21,840, with interest, as the sum insured 
bears to the total amount, $75,000; and as thus modi- 
fied affirmed with costs to the plaintiff—The Providence 
and Stonington Steamship Company v. The Phenix 
Fire Insurance Company.— Judgment reversed so 
far as it allows defendant's counterclaim for [iquidated 
damages and interests, and a new trial granted as to 
such counterclaim, costs to abide the event— Weeks 
v. Little—— Judgment of General Term reversed and 
judgment of Special Sessions affirmed — The Justices 
of the Court of Special Sessions of the County of 
New York v. The People ex rel. Henderson.— 
Judgment and order affirmed, without costs to either 
party on this appeal—Rothery v. The New York Rubber 
Company.——Order of General Term reversed; judg- 
ment of Trial Term affirmed, withcosts—The Revere 
Copper Company v. Dimock.—Appeal dismissed with 
costs—The Attorney-General v. The Continental Life 
Insurance Company; In re Assignment of Stowell; 
Stcdeker v. Bernard; Trembly v. The Gouverneur Pulp 








Company.——Order affirmed, with costs not to exceed 
fifty dollars and disbursements— People ex rel. Riley v. 
Jourdan.—Order of General and Special Terms re- 


versed, with costs—McHenry v. Jewett.——Orders of 
General and Special Terms reversed, and assessment 
complained of, vacated, without costs against the re- 
spondents—People ex rel. Leonard v. Commissioners of 
Taxes of New York.—Appeal from order denying 
reargument; dismissed, with costs; order reversing 
judgment and granting new trial affirmed, and judg- 
ment absolute on the stipulation ordered for 
the plaintiff, with costs—Fleischman v. Stern.— 
Order affirmed and judgment absolute or- 
dered against the plaintiff on the stipulation, with 
costs — The National Mechanics Banking Associa- 
tion v. Conkling.——Motion to dismiss appeal granted, 
unless the appellant shall, within twenty days from the 
entry and service of this order, file an undertaking 
upon appeal as required by law, with sufficient sureties, 
who will justify if excepted to, and also serve printed 
papers as required by rule seven of this court, which 
shall contain copies of the certified return required to 
be filed in this court, and $10 cost of this motion— 
Pierce v. Waters.——Motion for reargument denied, 
with $10 costs—The Furst National Bank of Meadville — 
v. The Fourth National Bank of New York.——Order 


affirmed with costs—People ex rel. Townsend v. Porter. 
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CURRENT TOPICS. 

N the 10th of August, 1835, Peter 8. Duponceau, 
() John Sergeant, Horace Binney, Charles Chaun- 
cey, J. R. Ingersoll, Thomas Dunlap, William B. 
Reed, and Peter McCall, a committee appointed by 
the bar of Philadelphia, addressed a circular to the 
bar of the United States, soliciting subscriptions 
for the purpose of erecting a monument in memory 
of Chief Justice Marshall, at Washington. The 
subscriptions were limited to $10 each, and about 
$2,500 was raised, contributed as follows: From 
New Hampshire, $60; Vermont, $30; Worcester, 
Mass., $160; New Haven, Conn., $95; Utica, N. 
Y., $100; Maryland, $10; Raleigh and Elizabeth 
City, N. C., $130; Chestertown, 8. C., $180; Au- 
gusta, Ga., $110; St. Louis, Mo., $95; Richmond, 
Va., $215; Pennsylvania, $1,295. The amount be- 
ing insufficient, the funds were deposited with Sam- 
uel Jaudon, cashier of the Bank of the United 
States, and now have increased to about $20,000. 
Last winter Congress passed an act appropriating 
$20,000 toward the same purpose, the fund being 
placed in charge of Senators Sherman, Hoar, and 
Voorhees, and Mr. McCook, of New York, Mr. 
Lindsey, of Maine, and Judges Geddes, of Ohio. 
In January, 1882, George Sharswood, Wayne Mc- 
Veagh, John Cadwalader, William White Wiltbank, 
and Charles Chauncey Binney, sole survivors of the 
members of the Philadelphia bar who constituted 
the original subscribers, together with George W. 
Biddle, chancellor, and William Henry Rawle, vice- 
chancellor of the Law Association, were appointed 
trustees of the subscribed fund by order of court. 
It was agreed that the two funds should be united, 
the individual contribution to be devoted to a 
statue, the national contribution to the pedestal. 
Invitations were sent to the principal American 
sculptors to submit designs, and the work has been 
unanimously awarded to Mr. William W. Story, and 
he has come from Italy to consult with the commit- 
tees. Thus after half a century public justice is to 
be done to the memory of the greatest of American 
lawyers. Most appropriately the work is committed 
to the son of the great Judge Story, Marshall’s asso- 
ciate and warm friend, who is himself not only the 
greatest of American sculptors, but a law-writer of 
celebrity, an accomplished scholar, and a poet of no 
mean talents. The history of this enterprize is a 
touching reminder of the shortness of human life 
and the common insecurity of human fame. But 
the humble gift of the great lawyers of half a cen- 
tury ago has increased like Marshall’s fame, and the 
memory of one of the most useful and the most 
modest of American citizens will now be fitly and 
durably commemorated, at the capital of the repub- 
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lic which he did so much as a soldier, legislator, 
and chief justice, to found and consolidate. 


We do not feel called on to comment on every 
murder of a lawyer, even when the murderer is a 
lawyer, and both happen to be our subscribers, as 
once happened very unfortunately for us. But 
when an editor murders a lawyer we naturally take 
a lively interest in the mishap. We use the word 
“murder ” without prejudice, for it may appear that 
Mr. Cockerill, in slaying Col. Slayback, was acting 
technically in what is known in St. Louis and simi+ 
lar communities as ‘‘self-defense.” But there are 
several things painfully apparent. It is apparent 
that Col. Slayback was what is usually known as a 
combative politician; that Mr. Cockerill is what is 
usually known as a fighting editor, and hired libeller 
of private character; that Mr. Cockerill abused Col, 
Slayback shockingly in his newspaper, and persisted 
in it (if he tells the truth) in spite of warning and 
threats from Col. Slayback; that Col. Slayback went 
to his office armed with intent to kill him or whip 
him; that Mr. Cockerill was expecting him or some 
other victim of his foul and mercenary pen, for his 
pistol was handy on the desk, and it was probably 
owing to that exercise of forethought that Slayback 
and not Cockerill got killed. Now it may seem‘a 
rather hard thing to say, but we have thought it 
over for several days, and being a thousand mileés 
from the scene, and not knowing either of the par- 
ties, and being both lawyer and editor, we believe 
we have no bias in the matter, and so we say we are 
sorry that both were not killed since one was. The 
lawyer who carries a pistol, and who being angry at 
an editor for articles in his newspaper goes to his 
office with intent to kill or whip him, deserves the 
fate of a fool and a law-breaker, and to be hurt as 
badly as he hurts the editor. The editor who per- 
sistently defames a politician, on purpose to humili- 
ate and enrage him, knowing the probable effect on 
his victim, and does this to put money in his own 
pocket and make political capital for his party, and 
keeps a ready pistol for the sufferer, deserves the 
probable consequences of such incitement to mur- 
der. This utterance must be interpreted with refer- 
ence to the community where this double outrage 
occurred. We might feel differently if it had hap- 
pened in Boston, New York, Philadelphia, Cincin- 
nati, or even Chicago, but we judge the affair, as it 
happened in a community where libellous journal- 
ism seems the fashion, where murder is tolerably 
sure of going unwhipped, and where Jesse James 
is almost made a calendar saint. Doubtless the 
affair is admired in St. Louis for the gallantry and 
pluck of both parties. The virtues of both are 
already sung. They were the mildest mannered 
men; neither would willingly have harmed a fly. 
But the affair is one in comparison with which du- 
elling seems honorable. One of the parties to this 
deed of violence and lawlessness is beyond the 
reach of the law; the other we are afraid is equally 
so, The one who is gone has no serious demand 
upon our sympathies; the one who is left has none 
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at all. We think the worse man of the two is likely 
to go unpunished. 


‘*Tt is fashionable for the profession to complain 
of the multiplication of law books, and for authors 
in presenting new law books to the profession to 
say something in the nature of an apology. Such 
apologies, except so far as they give expression to 
the sense which every candid author feels of the 
imperfections which necessarily attend his efforts, 
are out of place. A good book, and one that will 
prove useful to the profession, needs no apology. 
On the other hand, no apology can atone for the 
wrong of inflicting a poor one upon their confidence. 
The complaints of the profession about the multi- 
plication of law books, when analyzed, will be found 
to be nothing more than complaints against the 
multiplication of poor and unnecessary books. 
There are not enough really good law books, and 
those which are good are not good enough.” These 
words are from the preface of a new work on Juries, 
by Judge Seymour D. Thompson and Edwin G. 
Merriam. They are true and wise words, although 
rather bold for a law-writer to put in his preface, 
but we know of no law-writer who has a_ better 
right than Judge Thompson to use them, and Mr. 
Merriam is also an approved author and commen- 
tator. We venture to believe that Judge Thomp- 
son’s work on Negligence is “good enough;” at 
all events we cannot see how it can be any better. 


The long-expected decision in the Elevated Rail- 
way case has at last been made, after re-argument. 
The decisions below are reversed, which is a tri- 
umph for the adjoining property owners, The court 
stand, for reversal, Andrews, C. J., and Rapallo, 
Danforth and Tracey, JJ.; for affirmance, Miller, 
Earl and Finch, JJ. The deciding vote is cast by 
Tracy, J., who writes the opinion adopted. The 
dissenting judges all write opinions. We shall 
publish one or more of these opinions as soon as 
possible. Now that the long agony is over, we 
hasten to say that we record ourselves with the ma- 
jority, as possibly we have inadvertently hinted 
before the decision was made. This decision of 
course settles the law for our State, but it will have 
very little weight elsewhere. It is a pity that the 
law is not more clearly settled on points of such 
great importance. But of course it would be a 
dreadful thing to have a Code — or statute — fixing 
them. 


In the earliest days of this journal we used to 
amuse ourselves, if not our readers, by tracing the 
manner in which law and lawyers have been treated 
in literature. Two recent writers of fiction have 
tried their hands at depicting court scenes, namely, 
Miss Woolson, in *‘ Anne,” and Mr. Howells, in 
‘A Modern Instance.” Mr. Howells is cautious 
enough however not to describe a trial, but con- 
tents himself with opening a default in a divorce 
case. The rascally plaintiff — husband, of course -- 
runs away and institutes a suit in Indiana — of course 





— for divorce for desertion, and gets his decree by 
default on service of process by publication in the 
newspapers. Providentially one of these newspa- 
pers falls into the hands of the wife’s friends; prov- 
identially her father is an old lawyer up in Maine, 
who always hated the husband, and who starts by 
next train, and reaches the court just in season, is 
admitted on motion, makes an inflammatory speech, 
and providentially then and there tumbles down in 
a fatal paralysis. The scene is tolerably exciting, 
but cheap. Miss Woolson tells a wonderful tale 
of circumstantial evidence — how a left-handed ras- 
cal’s left hand found him out. All this is well 
enough for the readers of ‘‘Harper’s” and ‘The 
Century,” in which these serials have been respect- 
ively published, but neither can be pronounced 
a great success so far as depicting court scenes is 
concerned. In this respect, a little story, written 
by Mr. Deming, of this city, and published in a re- 
cent number of the ‘‘ Atlantic” is far superior. In- 
deed, we have never read any thing more correctly 
realistic. As the author is an old court stenog- 
rapher he had the advantage of knowing some- 
thing of what he was talking about. But as no- 
body tumbles down in paralysis or is discovered by 
his left-handedness, of course it is ‘‘ dull” in com- 
parison with the serials aforesaid. 


—_>____——. 


NOTES OF CASES. 





7". 8th volume of Lea’s (Tennessee) Reports con- 

tains some curious cases, In Summit v. State, 
p. 413, it is held that a regulation by a railway com- 
pany forbidding hackmen, peddlers, expressmen 
and loafers from entering the passenger-room at the 
station, is valid, but a hackman with a check for 
baggage may enter the baggage-room therefor. In 
Louisville, ete., R. R. Co. v. Garrett, p. 438, it is 
held that a railway passenger, who ignorantly and 
in good faith tenders a tax-certificate for his fare, 
may not be ejected as a trespasser, and if before 
ejection another person offers to pay his fare for 
him, the carrier must receive it and carry him, and 
if notwithstanding he ejects him he is liable to 
punitive damages (which in this case were fixed at 
$2,000). This volume also contains a line of im- 
portant decisions on waiver of insurance conditions 
by knowledge of general agent, and on the effect 
of subsequent insurance. 


In First Nat'l Bank v. Wirebach’s Ex'r, Pennsyl- 
vania Supreme Court, March, 1882, 12 W. N. C. 
150, it was held that a lunatic accommodation in- 
dorser of a promissory note is not liable to an inno- 
cent holder. The court said: ‘‘No court has ever 
held that a lunatic can be held liable on his con 
tracts generally. He may bind himself for neces- 
saries as may an infant, and where he has obtained 
the property of another who has dealt with him 
fairly and without notice of his infirmity, he will 
not be allowed to keep both the property and the 





price, This is all that was intended by Chief Jus- 
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tice Gibson in Beals v. See, 10 Barr, 56, when he said: 
‘As an insane man is civilly liable for his torts, he 
is liable to bear the consequences of his infirmity as 
he is liable to bear his misfortunes, on the principle 
that where a loss must be borne by one of two inno- 
cent persons, it shall be borne by him who occa- 
sioned it.’ In the same line of reasoning are the 
recent cases of Lancaster County Bank v. Moore, 78 
Penn. St. 407; 8. C., 21 Am. Rep. 24; Moore v. 
Hershey, 90 Penn. St. 196; and Wirebach v. Bank, 1 
Outerbridge, 543. We see no reason to depart from 
the rulings in those cases. On the contrary, we re- 
peat what was said in Moore v. Hershey, that even 
negotiable paper made by a lunatic is not protected 
in the hand of a purchaser for value. While the 
holder is not bound to inquire into the considera- 
tion of such a note, he is affected by the status of 
the maker, as in the case of a married woman or a 
minor.” 


In Morgan’s Son’s Co. v. Troxell, New York Court 
of Appeals, May, 1882, Abb. N. C. 80, the plaintiff 
sold soap in packages labelled on one side “ Sapolio 
for cleaning and polishing, manufactured by Enoch 
Morgan’s Sons & Co., 440 West street, New York,” 
and on the other, ‘‘ Enoch Morgan’s Sapolio,” with 
a well-drawn picture of a human face opposite a 
pan and reflected in it. The defendant also sold 
soap in packages labelled on one side, ‘‘ Troxell’s 
Pride of the Kitchen Soap,” and on the other, 
‘‘Pride of the Kitchen Soap,” with a picture of a 
small monkey looking at himself in a mirror or pan 
which he holds in his hand. Both packages were 
covered with tin foil or tinned paper, with a blue 
band around them, with gilt letteriag, but one was 
square, the other oblong. The defendant’s package 
was held not to infringe. Rapallo, J., said: “ But 
we are of opinion that this form of package, with 
a blue band and gilt lettering, could not be appro- 
priated by the plaintiffs as a trade-mark. There is 
nothing peculiar about it, and it is an appropriate 
and usual form in which to put up small cakes of 
soap, and the law of trade-marks has not yet gone 
so far as to enable a party to appropriate such a 
form of package and fashion of label and exclud@ 
every one else from its use, or from the use of any 
thing resembling it. If it had, the different forms 
and fashions of cigar boxes, packages of chewing 
tobacco, perfumery, canned goods, and other small 
articles, and the color or style of labels which every 
dealer according to his taste adopts or selects from 
those in use, would afford food for litigation suffi- 
cient to give constant occupation to the courts. 
* #* * The only mark upon the defendant’s pack- 
ages, which presents even an idea similar to that of 
the plaintiffs, is a very small figure of a monkey sit- 
ting down, tail in the air, and looking at something 
which he holds in his hand, which may be supposed 
to be a mirror or pan, or some bright article, but so 
diminutive as not to be at all conspicuous, and en- 
tirely different in appearance from the distinct and 
well-drawn figure printed on the plaintiffs’ label, 





and on each side of the monkey is the word ‘ trade- 
mark,’ in very small letters. The dissimilarity in 
these figures is much greater even than that of the 
hogs in Popham v. Cole, 66 N. Y. 69; S. C., 28 Am. 
Rep. 22. The mere idea represented by some figure 
on an article sold for polishing purposes that it will 
make things bright enough to be used as mirrors 
cannot be appropriated in a trade-mark. The fig- 
ures by which that idea is sought to be conveyed 
may perhaps be adopted, but in this case there is no 
similarity whatever in the figures.” Mr. Darwin 
would hardly fall in with this decision. A collec- 
tion of cases involving resemblance of devices may 
be found in Humorous Phases of the Law, ‘‘ Trade- 
marks.” 


In Chicago and Northwestern Ry. Co. v. Jenkins, 
103 Ill. 589, Mr. Freeman’s advance sheets, it is held 
that the right to demurrage does not attach to car- 
riers by railroads. The court said: ‘It is claimed 
that appellant had the right to hold the property 
until its charges for demurrage were paid — that 
they were a lien on the property, and it was not re- 
quired to make delivery until they were paid. The 
claim is based on rules and regulations adopted and 
published by the company. It will be conceded 
that all liens are created by law, or by contract of 
the parties. Where the law gives no lien, neither 
party can create it without the consent or agree- 
ment of the other. Noyes & Messenger were there- 
fore not bound by these rules unless they assented 
to them when the contract for shipping the goods 
was entered into by the parties, and such a contract 
is not claimed. But it is insisted that as the rules 
were public, and generally understood, it must be 
presumed they assented. For the purpose of creat- 
ing such a lien on property the law will never in- 
dulge such presumptions. There is no evidence or 
agreement that either the consignor or consignee 
ever had notice or knew of such regulations, But 
even if they had, unless they agreed to be bound 
by them the rule could create nosuch lien. * * * 
The right to demurrage, if it exists as a legal right, 
is confined to the maritime law, and only exists as 
to carriers by sea-going vessels, But it is believed 
to exist alone by force of contract. All such con- 
tracts of affreightment contain an agreement for 
demurrage in case of delay beyond the period al- 
lowed by the agreement, or the custom of the port 
allowed the consignee to receive and remove the 
goods. But the mode of doing business by the two 
kinds of carriers is essentially different. Railroad 
companies have warehouses in which to store 
freights. Owners of vessels have none. Railroads 
discharge cargoes carried by them. Carriers by ship 
do not, but it is done by the consignee. The mas- 
ters of vessels provide in the contract for demur- 
rage, while railroads do not, and it is seen these 
essential differences are, under the rules of the mar- 
itime law, wholly inapplicable to railroad carriers.” 
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ONCE IN JEOPARDY— SUBSEQUENT IN- 
DICTMENT FOUNDED ON SAME 
TRANSACTION. 





M\HE case of State v. Nash, 86 N. C. 650, reported 

in full, ante, 293, involves an interesting ques- 
tion, upon which the authorities are by no means 
harmonious. The facts were these: A crowd of 
twenty persons inflicted a charivari or ‘‘horning 
serenade” upon the defendant, who fired upon them 
twice in rapid succession, wounding A. at the first 
shot and B, at the second. Separate indictments 
were found, and he was acquitted as to A., but this 
was held no bar as to B. The question is perhaps 
simpler than it would have been if there had been 
but one shot, wounding both, for technically there 
were distinct assaults, although they were indis- 
criminate. The court, in the majority opinion, ex- 
press the gist of their views as follows: ‘‘A battery 
is violence done to the person of another, and though 
there be but a single act of violence committed, yet 
if its consequences affect two or more persons, there 
must be a corresponding number of distinct offenses 
perpetrated. * * * How can it be certainly 
known what motive induced the verdict of acquital 
in the former trial? For aught that can be seen, 
the jury in that case may have wholly disbelieved 
the evidence as to Spivey’s being stricken, or even 
as to his being one of the company fired upon. If 
so, then clearly the verdict should not stand in the 
way of a prosecution for the battery upon one who 
was present and who was actually injured. It is 
true the last verdict establishes the fact both of his 
presence and the injury done him, but in the case 
supposed, which are we to adopt—the former or 
the latter finding ? No such difficulty can arise in 
the case of two prosecutions for the same identical 
act, for then the first verdict will conclude as to the 
truth of every matter necessary to support it, and 
will draw to it every intendment as well of law as 
of fact—-a thing that cannot be done in favor of 
two contradictory verdicts.” 

Another analogous North Carolina case is State v. 
Merritt, Phillips, 134. The indictment charged an 
assault on A.; the proof showed that a gun was 
fired at A. and B., the shot passing between them. 
The indictment was held good, the court observing 
that an indiscriminate assault upon several is very 
clearly an assault upon each individual. But it is 
not held that separate indictments would lie. In 
State v. Com’rs, 2 Murph. 371, distinguished in the 
principal case on the ground that it was a case of 
mere omission of duty, the court however observed: 
‘**This notion of rendering crimes, like matter, infi- 
nitely divisible, is repugnant to the spirit and policy 
of the law, and ought not to be countenanced.” 

In Vaughan v. Commonwealth, 2 Va. Cas. 273, it 
was held that if the defendant is indicted and ac- 
quitted of shooting A., and subsequently indicted 
for shooting B., the same act of shooting being 
charged in each case, the former acquittal will not 
be a bar, because the ground of acquittal might 





have been that the shot did not strike A., or that 
the shooting was not with intent to hurt A. Here 
there was but one discharge of the gun. In Smith 
v. Commonwealth, 7 Gratt. 593, a conviction of ad- 
vising a slave to abscond was held no bar to an 
indictment for advising another slave to abscond, 
although the advice was at one and the same time 
and by the same words and acts. The court pro- 
nounced no opinion, but simply affirmed the convic- 
tion. 

In State v. Fife, 1 Bail. 1, the defendant traded 
at the same time with two negroes without permit, 
and being indicted for the offense in separat2 in- 
dictments, he was held punishable under each. The 
court disposed of the argument that there was but 
one injury to the master, by saying that the injury 
was not an ingredient, or if it was, ‘‘it is certainly 
a repetition of it to buy from another.” This begs 
the whole question by assuming one part of a sim 
ultaneous act to be a repetition of another part. 

In State v. Staudifer, 5 Port. 523, cited in the 
principal case, it was simply held that an acquittal 
of murder of A. cannot be pleaded in bar te an in- 
dictment for assault with intent to murder B. by 
the same transaction. The court said: ‘The 
offenses have no appearance of identity; they could 
not be included in the same indictment; and the 
evidence which would produce an acquittal of the 
one might produce a conviction of the other.” 

In People v. Warren, 1 Parker, it was held that an 
acquittal of attempt to kill A. by mixing poison in 
bread was no bar to a subsequent indictment for 
attempt to kill B. by the same transaction. The 
court distinguished between the act and the intent, 
saying: ‘The intent in these cases is the material 
constituent of the crime. Though the acts may 
have been the same, the crimes, as characterized by 
the intent, are different.” But in an indiscriminate 
assault there can be no specific and distinguishable 
intent. 

In Teat v. State, 53 Miss. 489, G. and W. were 
mortally wounded by two almost simultaneous but 
distinct shots by T. and §S. lying in ambush together. 
Held, that T. might be separately tried for each 
killing, and that he could not plead to an indict- 
ment for killing W., that he had been in jeopardy 
on trial for murder of G. This was put on the 
ground of the distinctness of the offenses, and the 
court declined to express a definite opinion on the 
general question now under consideration, on the 
ground that the point was not pleaded. On the 
point of distinctness the court observed: ‘‘It is 
believed that no well-considered case can be found 
where a putting in jeopardy for one act was held 
to bar a prosecution for another separate and dis- 
tinct one, merely because they were so closely con- 
nected in point of time that it was impossible to 
separate the evidence relating to them.” This case 
seems parallel with the principal case in circum- 
stances, and this reasoning supports the conclusion 
under examination. Both seem cases of distinct 


although closely consecutive offenses. 
In State v. Damon, Tyler, 


On the other hand: 
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387, it was held that a conviction of assault and 
battery upon one may well be pleaded in bar to an 
indictment for assault and battery upon another, at 
the same time and by the same stroke. The court 
say: ‘‘It is a question between the government 
and its subject, and the court are clearly of opinion 
that the indictment cannot be sustained.” They 
point out that redress may be obtained by private 
actions. Of this case Ashe, J., in his dissenting 
opinion in the principal case, observes: ‘‘ But it is 
said, in the opinion of the majority of the court, 
that that case is not authority, and has been so de- 
clared by Bennett and Heard in their notes to their 
Leading Cases; and that it is also said by the anno- 
tator of Archbold Pl. and Pr. to be against the 
weight of authority. It is the opinion of three 
commentators against that of the Supreme Court of 
Vermont. So far as the weight of the authority is 
concerned, I prefer to stand by the court.” 

In State v. Benham, 7 Conn. 414, it was held that 
having in possession at one time several forged bank 
notes of different banks, with intent to pass them 
and defraud the person who should take them, and 
the several banks, constitutes but one offense. So 
in State v. Egglesht, 41 Iowa, 574; 8. C., 20 Am. 
Rep. 612, it was held of uttering four forged checks 
of different parties at the same time. 

In Clem v. State, 42 Ind. 20; S. C., 13 Am. Rep. 
369, it was held that where the same act results in 
the death of two or more persons, a conviction or 
acquittal as to one bars an indictment as to another. 
This is founded on State v. Damon, and the later 
larceny cases, infra. 

In Womack v. State, 7 Cold. 508, it is held that 
where two persons are killed by one act the defend- 
ant may be indicted for the single offense of killing 
both, but to constitute such single offense, ‘‘some- 
thing more should appear than that they were com- 
mitted on the same occasion or in the progress of 
the same affray. Without attempting to state an ab- 
stract proposition, which shall serve as a test for all 
cases, it is sufficient now to say that if the physical 
acts of assault and killing are distinct, and the in- 
tention to kill one is an intention formed and exist- 
ing distinct from and independent of the intention 
to kill the other, the two acts cannot constitute a 
single offense of murder.” 

In Ben v. State, 22 Ala. 9, it was held that an in- 
dictment charging in one count the administering 
of poison to three different persons is good. To 
this effect is Woodford v. People, 62 N. Y. 117; S. 
C., 40 Am. Rep. 463, holding that one indictment 
may charge the burning of a number of distinct 
dwelling-houses in the same block. There seems to 
be no doubt that where batteries of several are 
charged in one count, conviction or acquittal as to 
one bars a subsequent indictment as to the others. 

In regard to larceny, etc., there is some contrariety. 
In Com. v. Andrews, 2 Mass. 409, it was held that a 
conviction of receiving stolen goods, the property 
of A., is no bar to an indictment for receiving stolen 
goods, the property of B., received at the same time 
and in the same parcel. But this seems to have 





been put partly on the ground that the statute 
awarded treble damages to the owners as against 
the thief, and as the thief had committed two sepa- 
rate crimes the receiver was accessory to two sepa- 
rate crimes. So in State v. Thurston, 2 MeMull. 
382, it was held that stealing goods of different 
owners at the same time constitutes distinct indicta- 
ble offenses. But the contrary is held in Wilson v. 
State, 45 Tex. 76; 8. C., 23 Am. Rep. 602; Addison 
v. State, 3 Tex. App. 40; Ludson v. State, 9 id. 151: 
8. C., 35 Am. Rep. 732; Quitzow v. State, 1 Tex. 
App. 47; 8. C., 28 Am. Rep. 396; State v. Hennessy, 
23 Ohio St. 339; S. C., 18 Am. Rep. 253. 

In State v. Horneman, 16 Kans, 452, it was held 
that an acquittal of maliciously shooting and wound- 
ing a horse is no bar to an indictment for shooting 
with intent to kill a man, the shooting being the 
same act in both cases. This is clearly a case of 
different kinds of offenses, as well as of different 
natures of intent. But in Fisher v. Com., 1 Bush, 
211, it is held that an acquittal of stealing a horse 
bars an indictment for stealing a wagon and harness 
at the same time, and to the same effect, State v. 
Williams, 10 Humph. 101; Jackson v. State, 14 Ind. 
327; Lorton v. State, 7 Mo. 55; Lex v. Jones, 4 C. & 
P. 217; contra, Reg. v. Brettel, Car. & M. 609. 

In Hinkee v. Commonwealth, 4 Dana, 518, it was 
held that although setting up a gaming table and 
keeping a gaming table and inducing others to bet 
at it are distinct offenses, yet where they are com- 
mitted by one person at the same time they are but 
one offense, may be laid in one count, and warrant 
but one penalty. In Fiddler v. State, 7 Humph. 
508, it is held that conviction of running a horse- 
race is a bar to an indictment for betting on the 
same race. In State v. Cooper, 1 Green (N. J.), 361, 
it is held that a conviction of arson is a bar to an in- 
dictment for murder by means of that arson. The 
court said: ‘*The defendant cannot be convicted 
and punished for two distinct felonies growing out 
of the same identical act, and where one is a neces- 
sary ingredient in the other, and the State has 
selected and prosecuted one to conviction.” 

Wharton says (Cr. Pl., § 468): ‘‘If A. in shoot- 
ing at B. kills both B. and C., is his conviction un- 
der an indictment for killing B. a bar to a prosecu- 
tion against him for killing C.? In answering this 
question, let us remember that to join the killing of 
B. and C. in the same count would be a duplicity 
that would not be tolerated; and that if joined in 
the same indictment, in separate counts, the court 
would compel an election between the offenses, It 
would be necessary therefore to prosecute the cases 
separately; and if so, it is hard to see how a con- 
viction or acquittal of the one could bar a prosecu- 
tion of the other. To the indictment for killing 
B., for instance, A. might set up self-defense and 
be acquitted; but this might be plausibly argued to 
be an issue different from that which would be pre- 
sented on his trial for killing B., should it appear 
that the killing of B. was an unprovoked or a neg- 
ligent act. The killing of B. also may be malicious, 
as where A, designs to shoot B., while the concur- 








826 


THE ALBANY LAW JOURNAL. 














rent killing of C. may be negligent, as where the 
ball after striking B. glances and strikes C., whom 
A. has no possible reason to expect to be at the 
spot, and whose death may be to him peculiarly ab- 
horrent. An acquittal or conviction therefore for 
killing C. ought not on principle to bar a subse- 
quent indictment for killing B., though the killings 
were by the same act.” 

For a wonder, Mr. Bishop seems less disposed 
than Mr. Wharton to express an opinion. The 
nearest he comes to it, so far as we can find, is in 1 
Cr. Law, § 1060: ‘‘The doctrine of the previous 
sections goes far to establish the general one, that 
although when a man has done a criminal thing, 
the prosecutor may Carve as large an offense out of 
the transaction as he can, yet he must cut only once. 
And if we receive this proposition with the under- 
standing that the man may <lo several distinct crimi- 
nal things in succession, and even by the same act, 
provided no one covers the same ground as another, 
for each of which he is separately indictable, it 
seems just; yet it is but imperfectly supported, at 
least but indistinctly defined, by the authorities.” 
Then citing the Damon and Fayetteville cases, he 
continues: ‘On the other hand, probably the Eng- 
lish and some of the American tribunals would de 
cide the other way, in cases like both the two last 
mentioned ones.” We should not only say that they 
‘*probably would ” but that they ‘‘ probably ” had 
so decided. Again, at section 793: ‘‘The prose- 
cuting power ought practically to be cautious how 
it carves; because not only may a miscalculation in 
the exercise of its discretion here result 1m a failure 
to convict, but it may, or again it may not, accord- 
ing to the circumstances, enable the prisoner, after 
trial, to plead the prior proceedings in bar of sub- 
sequent ones.” Which sounds more like Bunsby 
than Bishop. 





SWEARING BY TELEPHONE. 


Whether not an affiant may make an affidavit by 
telephone is likely to become an interesting question 
oflaw. We understand by alate evening paper that 
in Chicago and other western cities the custom has 
sprung up and is maintained with a show of au- 
thority. 

The question will turn upon the view we take of the 
instrument. If it isa mere carrier of a message, a 
mere transferer, just as a boy would carry a letter, 
then of course no affidavit so made can be valid, for we 
cannot even write out an affidavit and send it to a 
notary, since personal presence is necessary. ‘* Sub- 
scribed and sworn to before me”’ is the ordinary 
formula, and the swearing must at least be made in 
the notary’s presence. 

If we tako the other view that the new invention 
has annihilated space, and has practically brought 
the affiant into the notary’s presence, then this ab- 
sence being obviated the affidavit is good. There is 
some reason for a belief that space is entirely annihi- 
lated. The notary hears the affiant’s voice, the dis— 
tinct tones are brought out and can be recognized, as 
if the two were in one room. But is the notary abso- 
lutely sure? The instrument is not yet so perfect as 
to warrant entire certainty as to tones, and the danger 
may be of a counterfeit affiant who may be able to 





simulate the real affiant’s voice. Here then is an 
objection; but are notaries generally sure of the 
identity of their aifiant? On the contrary, affidavits 
in New York city, where my knowledge extends, are 
made by perfect strangers in thousands of instances. 
Notaries should first assure themselves of their affiant’s 
identity. Acknowledgments of conveyances are espe- 
cially protected in this regard by statute 1 R.S. 758, §$ 9, 
12. And amere introduction of astranger tothe no- 
tary is insufficient. Jones v. Bach, 48 Barb. 568. ‘The 
notary must require some one else, whom he knows, to 
swear to the identity of the acknowledging party. But 
as for mere affidavits there seem to be no particular 
statutory direction except the directions contained in 
2 R.S. 407, §$ 82, 83, 84, 86, and these refer to oaths 
and methods of swearing, and not to identity. 

There would seem to be no reason then why the 
affiant, in his house uptown, cannot subscribe an 
affidavit, and call a messenger, and send the affidavit 
to his lawyer's office down town, and then swear to it 
through a telephone. The notary has then the addi- 
tional security of seeing affiants’ signature and recog- 
nizing it. But it has been held in the courts of this 
State thatthe name of an affiant is not absolutely 
necessary, if the affidavit can be proved to have been 
sworn to, the mere carelessness in not signing, not 
affecting, in other words, the validity of the affidavit. 
Such a case of swearing through a telephone might 
arise that it would be exceedingly difficult for an 
actual signature, at the time, to be made by an affiant. 
If not so made would such an affidavit be valid? The 
case of O’Reilley v. People, 10 Abb. New Cases, p. 56, 
says ‘‘the changes of form incident to the growth of 
nations and of commerce have been serious but have 
not dispensed with aform entirely.’’ This is an in- 
teresting case, where the affiant said nothing nor did 
the commissioner of deeds, except to write their sig- 
natures respectively below the jurat. Held, no oath 
had been administered. 

But this is not the case of swearing through a tele- 
phone. Here the request to swear, to raise the hand, 
the proper form, etc., may be presumed to have been 
gone through with. If 4s is stated as late as People ex 
rel Kenyon v. Sutherland, 81 N. Y. 1, the taking of the 
oath in theory ‘‘ burdens the conscience’ and calls 
down the ‘‘ vengeance of God”’ who is believed to be 
present, under these circumstances God alone would 
have to be with the affiant and with the notary, 7. e.. 
in two places at once, and this does not conflict with 
religious belief or the legal theory of oaths. 

LEx. 


——___ >—___—_—- 


“CONSTITUTIONAL PROTECTION OF PROP- 
ERTY RIGHTS.” 

'} ‘HE current number of the North American Review 

contains an article by Mr. A. G. Sedgwick on the 
topic of the ‘Constitutional Protection of Property 
Rights,”’ in which the author, commenting on the liti- 
gation now going on with regard to the New York 
elevated railroads, joins the ranks of those who main- 
tain that the owners of property on the streets through 
which the railroads pass are entitled to compensation 
for the injury thereby caused to their property, al- 
though they may have no other right to the street 
than the public at large. The sentiments expressed 
by the avthor are probably shared by every person of 
an impartial mind who has had occasion to pass 
through some of the streets in the city of New York, 
occupied by the huge structure of the roads and filled 
with the noise of the moving trains. It is evident 
that a great wrong has been done and is constantly 
being done to a number of private individuals for the 
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benefit and convenience of the public. But however 
hearty our sympathy for the injured owners must 
be, and however strongly every attempt, such as 
the author's, to find a remedy for the wrong commit- 
ted, calls for our approval and indorsement, it cannot 
be said, it seems to me, that the author has been suc- 
cessful in this attempt. 

The point in controversy, as is well known, now is 
whether the injury done to the adjacent property by 
the frequent deposit of coal dust thereon, the flooding 
of it by clouds of smoke and foul air, and the noise 
and darkness occasioned by the road, constitute a 
“taking of private property’ within the meaning of 
the clause in our State Constitution, that ‘when pri- 
vate property shall be taken for any public use by the 
State, the owner shall be compensated.”’ It is hardly 
questioned any more at the present time that the word 
“taking”’ used in the clause cited must be construed 
liberally, as comprising every direct actual or physical 
interference with private property. But other diffi- 
culties remain. As the injury complained of is not 
committed under the direct authority of the Legisla- 
ture, it will be necessary to establish the point that 
the railroad company is liable for what are usually 
called ‘‘ consequential injuries,” and besides it will 
have to be proved that the damage done is substantial 
enough to be susceptible of measurement. The author 
of the article above referred to approaches the contro- 
versy from another side, to which, as he thinks, not 
enough attention has been given heretofore. Taking 
up a suggestion made by Justice Smith in delivering 
the opinion of the court in thecase of Eaton v. The 
Boston, Concord and Montreal R. Co., 51 N. H. 504, 
he states his view to be that the word “ property ” 
used in the Constitution is passing through a process 
of interpretation, ‘* under which what Austin calls the 
true or strict sense of the word is being substituted 
for the ‘vulgar acceptation,’ in which the subject of 
property is confounded with the property itself.” And 
this position he deems proved to such certainty by his 
argument that he adds: ‘‘ That the second of these 
two views [Austin’s] must in the end prevail and ren- 
der the first obsolete, no one who has paid much 
attention to the development of the law on the subject 
in this country can for a moment doubt.” 

The gist of his argument is that the term “ property” 
originally meant what in the Roman law is called 
“dominium” or ‘ proprietas,” é.e., the right of prop- 
erty or ownership, and that its meaning was by the 
English lawyers of the last century erroneously dis- 
torted into that of the thing owned; that the right of 
property consists in the right to possess, use, enjoy, 
dispose of, rent, sell, give away, devise the thing 
owned, and anything which interferes with the bene- 
ficial enjoyment of all these rights, substantially di- 
minishes them and consequently involves a “ taking,” 
pro tanto, of the property. 

It is not very clear what the author gains by the 
substitution of the right of property for the thing. 
The argument used by him was made by the Supreme 
Court of New Hampsbire in criticising some earlier 
decisions on the subject, in which it had been held 
that the constitutional provision did not extend to 
property injured or destroyed, but not taken. That 
court held differently, and decided that the overflow- 
ing of a meadow by water, carrying stones, sand and 
gravel with it, in consequence of the removal of a 
natural barrier by a railroad company acting under 
authority of the Legislature, was a “ taking of private 
property’ within the meaning of the clause of the 
Constitution. But they reached that conclusion as 
well by reading the clause in its natural and generally 
accepted interpretation, as by substituting the word 
“ownership” for “ property,” and expressly admit 
that in either case the practical result is the same. The 





logic of their conclusion cannot be doubted if we 
consider that the idea of property, as an object of 
value, does not consist in the corporeal substance, but 
in the qualities that make the substance valuable, the 
enjoyment and use of and power of disposition over it. 
What is construed liberally by the court in that case is 
therefore evidently not the word ‘ property,’’ but the 
word ‘“ taken.” 

The interpretation of the word ‘‘ property ’’ adopted 
and commended by the author seems to me unfortu- 
nate. Taken in its natural and ordinary acceptation 
in which the word is used at the present time by law- 
yers as well as by laymen, “* property ”’ consists of the 
whole mass of things or rights of pecuniary value 
owned by an individual. Indeed, there is no other 
term in our language which would describe the idea 
of the Latin * bona,” i.e., all the assets, means or es- 
tate of a person, so extensively as the word “ prop- 
erty.”” That the word is used in the clause of the 
Constitution in this general, extensive and material 
meaning, seems clearly to follow from the use of the 
words ‘private ’’ and * taken,’’ in connection with it. 
While no distinction between private and public 
ownership is known to our system of law, there is a 
difference universally recognized between the things 
owned by private individuals and those owned by the 
State or the public. The most common objects for 
the exercise of eminent domain are lands and build- 
ings; it is to these and other tangible things, that the 
word “ taking ’’ can be applied without hesitation, and 
when the author asserts that ‘‘as a matter of fact, the 
land itself is never taken,’’ but that its ‘** corporeal 
substance always remains,’’ he again misinterprets the 
word ‘“‘taken.”’ Of course, the land remains; but it 
does not remain under the will or control of the 
former owner. ‘‘'Taking’’ means to lay hold of, to 
seize; and that is exactly what is done with the land 
by railroad companies. 

It is true, that as the author remarks, the term 
‘*property ’ has been a source of much confusion in 
our law, and his article shows that we have not yet 
arrived at the end of it. 

That Blackstone frequently confounded the subject of 
property, in other words, the thing owned, with the 
right under which it is held, has been pointed out by 
several eminent writers, and the distinction between 
the two has now become elementary to the profession. 
But the term ‘“‘right of property” again is used by 
English and American lawyers to express several quite 
distinct ideas. An attempt will here be made to describe 
if not define, the three principal meanings in which the 
term is employed by them: 

In its most extensive sense it is used to denote every 
right of an individual of a pecuniary value, including 
not only ownership ina tangible thing and all kinds 
of estates, but also easements, franchises, rights of 
action, etc. In this sense it is co-extensive in the 
domain of law with the word “ property ”’ in political 
economy. We say that a franchise is property and 
also that we have property in a franchise, meaning the 
right of property. In short every article of property 
is held under a right of property. In asystem of law 
the sense of the term has significance only for the pur- 
pose of distinguishing all these rights from the other 
group of private rights arising out of personal rela- 
tions, as those of parent and child, master and servant, 
guardian and ward, which are of a purely personal 
character and have no pecuniary value capable of 
measurement. Otherwise it is of no value as a tech- 
nical term, because it simply conveys the idea that we 
have a valuable right without describing what the 
nature of the interest is, and it would perhaps be 
better, in order to avoid confusion, to speak of “ pro- 
prietary rights” in this sense, instead of *‘ property ” 
or ‘“‘right of property.” 
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The second meaning is peculiar to our law. It in- 
cludes not only the strict and technical idea of owner- 
ship in corporeal subjects, but also all rights coupled 
with the possession of movable or immovable things, 
but of less extent than the right of ownership. Thus 
it would comprise all estates in land or personalty, the 
right of a pledgee or other bailee in the thing in his pos- 
session, usually called a special or qualified property, 
and exclude incorporeal hereditaments,choses in action 
and other rights in intangible subjects,the characteristic 
feature being the right of indefinite user of the thing 
held under it. This meaning of the term ‘‘right of 
property,” although in accordance with the practical 
spirit of our law and put forth by excellent authority, 
can hardly be said to be generally recognized, and as 
yet exists more in scientific treatises than in the minds 
of our profession or the reports—at least, as far as 
regards its application to real property. 

Thirdly, in its strict and technical sense the term 
“right of proporty”’ meaus absolute ownership in 
corporeal things, movable or immovable, and is 
equivalent to the ‘“‘dominium” or ‘‘ proprietas” of 
the Roman jurists of the classical period. It thus 
involves the most general and absolute power and 
control over things which can be imagined and is 
commonly said to consist of exclusive possession, 
indefinite user and unlimited disposition, it being 
admitted at the same time that the exercise of these 
ingredient rights may be restricted or temporarily 
paralyzed by inferior rights of others in the same 
thing, without disparagement to its character as ab- 
solute ownership. What the ‘‘estate in fee simple”’ 
was in the law of real property, “ownership” or 
*“ property’? now is in the law of both and personal 
property, and as it would have been a solecism for a 
common law lawyer to use that expression with refer- 
ence to incorporeal hereditaments, it is unscientific to 
apply the term ‘‘ownership”’ or “‘ property”’ in this 
sense to other than tangible property. A definite 
expression forthe most unlimited right under which 
corporeal property can be held, has been found indis- 
pensable by all writers who endeavoured to construct 
acoherent and logical system of jurisprudence. On 
the one hand the difference between the right of an 
absolute owner and a life tenant or other tenant, or 
a bailee is apparent, none of the latter having the 
right of absolute disposition fundamental to the idea 
of “ ownership’; on the other hand, incorporeal 
hereditaments and all rights not connected with a 
corporeal subject, as for example, rights of action, are 
held under different conditions and have different 
qualities from those of ownership of tangible things, 
and ought therefore not to be thrown into the same 
class. They cannot be “‘ possessed,” nor can they be 
“used ”’ indefinitely, because their use consists simply 
in the exercise of the very functions which they 
authorize or for which they exist; they are not proper 
subjects of sale, gift or pledge,, but are “‘ assigned’”’ in 
order to effectuate similar purposes, and the remedies 
for injuries to tangible property are mostly inapplica- 
ble to them. 

The confusion above adverted to is chiefly traceable 
to the failure of Blackstone and later writers to insist 
throughout the whole law of property on the intrinsic 
difference between ‘‘ property ,’’ or ‘‘ ownership” in 
its emphatic meaning and all other rights, and to the 
indiscriminate use of those terms in speaking of rights 
and classes of rights of an essentially different char- 
acter. 

Strange as it may seem, if we now return to the sub- 
ject of these criticisms, it is just this last strict and 
technical sense of the word ‘property ’’ which the 
author proposes to substitute for the common mean- 
ing of the word. To leave no doubt about this, he 
quotes several passages from John Austin’s work on 














‘“‘ Jurisprudence,” illustrating the different meanings 
of the term, and adopts what Austin calls its “true 
and strict ’’ sense just explained. The result of this 
interpretation is the reverse of what the author ex- 
pects. The clause instead of becoming more beneficial] 
is confined to injuries to ownership of land and other 
corporeal things, and inapplicable to others. The 
shield which the Constitution holds over the property 
of individuals is shattered, and private property,unless 
it happens to be held under technical ownership, may 
be usurped or destroyed by the Legislature at its 
pleasure without compensation. That this is not the 
meaning of the constitutional provision, that on the 
contrary the same was intended to protect equally all 
valuable rights of every kind or quality, every one will 
readily admit. The books are full of cases where 
lessees evicted under eminent domain, the holders 
of a franchise and other incorporeal hereditaments 
injured in their rights, were held entitled to compen- 
sation although none of them have ‘‘ dominium” or 
‘* property ”’ strictly speaking, and it would be “ carry- 
ing coals to Newcastle” to cite authorities for a con- 
struction so just and so plain. This apparent object 
of the clause of the Constitution however can only be 
accomplished by reading the word ** property ”’ therein, 
be it the thing or the right, not in any technical, but 
in its common, comprehensive and general meaning. 


A. KNAUTH. 
—————_»~_—_——_— 


SECURE NEGOTIABLE IN- 
STRUMENT. 
KANSAS SUPREME COURT, SEPTEMBER 7, 1882. 


MORTGAGE TO 


Lewis v. KIrRK.* 


Where real estate is mortgaged to secure the payment of a 
negotiable promissory note, a third person may pur- 
chase the real estate in good faith, although he may not 
see the note or mortgage although he may not pay the 
full value of the land, and although the mortgagee may 
not receive the full amount of the face of the note, pro- 
vided that both mortgagor and mortgagee consent to 
the transaction, and the mortgagee, prior to the com- 
pletion of the transaction, regularly releases the mort- 
gage, by an entry on the margin of the record of the 
mortgage in the office of the register of deeds. 

Where areal estate mortgage is executed to secure the 
payment of a negotiable promissory note, such mort- 
gage will so far partake of the negotiable character of 
the note that whenever the note is transferred by in- 
dorsement before due so as to free it from all equities 
existing in favor of the maker of the note, or of prior 
indorsers, the mortgage will also be freed from such 
equities. But until the mortgage is recorded such trans- 
fer will not prevent a third person, who has no notice 
of the mortgage or transfer, from purchasing the mort- 
gaged property, and thereby obtaining a full and abso- 
lute title to the property, free and clear from the 
mortgage lien. But when the mortgage is recorded, its 
negotiable character is then extended even to bona fide 
purchasers of the property, and it retains such charac- 
ter, contemporaneously with the note, to which it is 
an incident, so long as the note remains unsatisfied and 
negotiable, or until the mortgage is released of record 
by the mortgagee, or his attorney, assignee, or personal 
represehtative; and when the mortgage is so released, it 
then loses its negotiable character to the extent that 
any third person who may then purchase the property 
in good faith will obtain the full, complete and absolute 
title thereto, freed from all equities, liens, interests, 
trusts or incumbrances existing in favor of any holder 
of the note and mortgage, whether the note is satisfled 
or not. 


PN en upon a promissory note and a mortgage. 
The opinion states the case. 
E. Hill, for plaintiff in error. 
Sluss & Hatton, for defendant in error. 





* To appear in 28 Kansas Reports. 
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VALENTINE, J. This wasan action on a promissory 
noteand a mortgage. The note wasa negotiable instru- 
ment for $205, executed by Winfield S. Romaine to 
George R. Shaver; and the mortgage was a real estate 
mortgage,executed by Romaine to Shaver to secure the 
payment of the note, and was duly recorded. Shaver 
transferred the note and mortgage before due, to the 
Farmers and Merchants’ Bank, at Wichita, Kansas, as 
collateral security for the payment of another note 
executed by Shaver to the bank. This note and mort- 
gage were transferred to the bank by an indorsement 
of the note and by delivery of the note and mortgage. 
No written assignment of the mortgage was ever made 
or recorded. Afterward, but before the note was 
due, Mary E. Kirk purchased the mortgaged property 
from Romaine, paying therefor $477.26, as follows: 
$300 to discharge a prior mortgage; $80.65 to Shaver 
for releasing the mortgage executed to him; and 
$96.61 to Romaine, and to other creditors of his. Mrs. 
Kirk at the time had no knowledge that the note and 
mortgage which had been executed by Romaine to 
Shaver had been transferred to the Farmers and 
Merchants’ Bank, and had no knowledge of the nature 
and character of such note and mortgage, except as 
the same were shown by the record of the mortgage 
in the recorder’s office. Afterward the bank trans- 
ferred the note and mortgage to its president, H. W. 
Lewis, and Lewis then commenced this action to 
recover upon the same, making Romaine and Mrs- 
Kirk parties defendant inthe action. The plaintiff, 
Lewis, properly set forth his cause of action in his 
petition, and the defendant, Mrs. Kirk, properly sat 
forth her defense in her answer, and to this defense 
the plaintiff replied by filing a general denial. A trial 
was had upon these pleadings before the court without 
ajury, and the court found generally in favor of the 
defendant, Mrs. Kirk, and against the plaintiff, and 
rendered judgment accordingly. The plaintiff then 
moved for a new trial, which motion was overruled; 
and the plaintiff then brought the case to this court 
for review. 

It will be seen that the controlling questionin this 
case is solely in regard to the mortgaged property, and 
arises between Lewis, a bona fide holder of the note 
and mortgage, and Mrs. Kirk, a bona fide purchaser of 
the mortgaged property. 

It is true, the plaintiff claims that Mrs. Kirk was not 
a bona fide purchaser of the property; but as that 
question was and is one of fact, and as it was properly 
submitted to the court below upon the pleadings and 
the evidence, and as the court below found in her 
favor and against the plaintiff, and as there was suffi- 
cient evidence to sustain the finding of the court 
below, that question must now be considered as settled 
and at rest, and the defendant must now be deemed 
to have been a bona fide purchaser of the property. It 
is true that Mrs. Kirk or her agent did not see the 
note and mortgage. Nor was it necessary. She was 
not a party to either of them. She was not a payor or 
payee, an indorser or indorsee, a mortgagor or mort- 
gagee, nor an assignor or assignee, and she had no 
right to the possession of either the note or mortgage. 
She was a mere purchaser of real estate, and interested 
only in making a sufficient examination to see that the 
title was clear or appeared to be clear. Her agent 
however inquired for the note and mortgage, and was 
told that they were at Shaver’s home, about twenty- 
five miles distant. We are now discussing the question 
of fraud in fact, and these matters certainly do not 
prove any such kind of fraud. 

It is also true that Mrs. Kirk did not pay to Shaver for 
releasing the mortgage the full amount of the note; but 
none of these things prove that she was not a bona fide 
purchaser of the property. Asbefore stated, she was 
hot a party to either the note or mortgage, and was 





not bound to know the exact nature of the transactions 
had between Shaver and Romaine, or all of such 
transactions. She was not bounnd to know that there 
was still more than $80.65 due on the note. But even if 
she had known the same,still that fact alone would not 
make any difference; for the holder of a note and mort- 
gage may release the mortgage without receiving the 
full value of the note, or even without receiving any- 
thing thereon or therefor. He may take other security 
on the note, or he may consider the maker of the note 
perfectly good, and be willing to release the mortgage 
without receiving any payment on the note. But what 
the character of the transactions was between Shaver 
and Romaine, Mrs. Kirk was not bound to know; and 
from anything appearing in the case, she may have 
acted in most perfect good faith. It is true also that 
the land was worth more than $477.26. It was in fact 
worth about $700. But that fact does not establish 
fraud any more than the other facts do; and the court 
below, by its findings, necessarily found that Mrs. 
Kirk and her agent acted in good faith in the purchase 
of the property. Of course Shaver acted in bad faith. 
After transferring the note and mortgage to the bank, 
he should not have entered a release of the mortgage 
upon the records of the county. We now pass to the 
questions of law. 

The question now arises, who shall suffer from the 
fraud of Shaver; the bona fide holder of the note and 
mortgage, or the bona fide purchaser of the mortgaged 
property? 

The plaintiff claims that it must be the purchaser of 
the property; and he founds that claim exclusively 
upon the negotiable character of the note and mort- 
gage. The defendant on the other hand claims that it 
is the plaintiff who must lose; and she founds her 
claim upon the laws regulating thesale and conveyance 
of real estate, the registry laws, etc., and upon the 
claim that although the note is negotiable,the mortgage 
is not. 

Now it must be admitted that a mortgage in the 
abstract is not, and never was, a negotiable instru- 
ment; and that even where it is made for the purpose 
of securing some debt, or instrument, or act, or trans- 
action not negotiable, it is not and never was a 
negotiable instrument. 

In this State the only negotiable instruments are 
bills of exchange, promissory notes and bonds payable 
to order or bearer; andif payable to order and trans- 
ferred, then indorsed by the payee thereof. 

But it is claimed by the plaintiff that when a mort- 
gage is executed to secure the payment of a negotia- 
ble instrument, it so far partakes of the negotiable 
character of such instrument as to become itself 
negotiable; and in support of this proposition the 
plaintiff cites: 1 Jones on Mortgages, § 834; Carpenter 
v. Longan, 838 U.S. (16 Wall.) 271, 275; Sawyer v. 
Pritchett,86 U. 8. (19 Wall.) 147; Croft v. Bunster,9 Wis. 
503, 510, 511; Kelley v. Whitney, 45 id. 110; Vandercook 
v. Baker, 48 Iowa, 199; Beals vy. Neddo, 10 Cen. L. J. 
187; 1 McCrary, U. 8. C. 206; Burhans v. Hutcheson, 
25 Kans. 625. 

To this extent we think the claim of the plaintiff is 
correct. A mortgage inthis State is only a security 
—only an incident to the debt which it is made to 
secure, and like all other securities, it follows the 
debt and partakes of its nature and character. 

The defendant however disputes this doctrine, even 
to the extent above suggested ,and cites many authori- 
ties which seem to sustain his view of the case, among 
which one of the ablest and most thoroughly consid- 
ered is the case of Bailey v. Smith, 14 Ohio St., 396, 
405 et seq. 

Of course such a doctrine as the one we have just 
conceded to be correct, confers a vast amount of 
intrinsic force upon a negotiable instrument. it says 
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that a negotiable instrument, by its own intrinsic 
force, may confer the important element of negotia- 
bility upon a collateral contract, a mortgage of real 
estate, and make such collateral contract, like itself, 
negotiable. Suppose that the negotiable instrument 
should be executed by one person, and that the mort- 
gage to secure the same should be executed by another 
and different person, and that the mortgaged property 
should belong to the mortgagor, and not to the per- 
son who executed the note; then is the mortgage, as 
against the mortgagor and his grantees, negotiable to 
the extent of the note? And suppose further that a 
portion of the note should be paid before maturity, 
and then that the note and mortgage should be trans- 
ferred by indorsement of the note before maturity; 
could the transferee, as the plaintiff claims, not only 
recover a judgment against the maker of the note for 
the full amount of the note, but also recover judgment 
against the mortgagor to sell the mortgagor's prop- 
erty to pay allof such amount? Or could the trans- 
feree, as the defendant claims, recover a judgment 
against the mortgagor to sell only a sufficient amount 
of his property to pay the amount actually due on the 
note? Could the two instruments, under such circum- 
stances, be considered substantially as only one 
instrument, and each negotiable, or must they be 
considered as separate instruments— one negotiable 
and the other not? For the purposes of this case, we 
shall assume, where the mortgage has been duly re- 
corded, and not discharged of record, that both 
instruments would be negotiable, and that the mort- 
gaged property would be liable in all these cases for 
the full amount of the main instrument (the note), 
notwithstanding any equities that might exist on the 
one side in favor of the mortgagor or his grantee, or 
that might exist on the other side in favor of the 
maker of the main instrument, or any indorser thereof. 
Under the authorities, we should also think that 
whenever the payee and mortgagee of a negotiable 
promissory note and its attendant mortgage, transfers 
such note and mortgage by indorsement of the note, 
he cannot then discharge the mortgage of record so as 
to affect existing rights. This would seem to be the 
doctrine enunciated in the following cases: Roberts v. 
Halstead, 9 Penn. St. 32; Vanderscook v. Baker, 48 
Iowa, 199. But none of the cases yet cited reach the 
present case. The authorities so far cited go only to 
the extent of saying that the transfer, before due, ofa 
negotiable instrument, secured by a mortgage, cuts off 
allequitiesexisting infavor of the maker of thenoteand 
mortgage, or existing in favor of any person who has 
put the same in circulation as maker or indorser, or 
who has notice, constructive or actual, of the existence 
of the mortgage, and no sufficient and legal notice of 
its discharge or satisfaction; and they do not goto 
the extent of saying that no person can become an 
innocent and bona fide purchaser of the mortgaged 
property so as to obtain it freed from the mortgaged 
debt, when the records of the county apparently show 
that the mortgaged debt is no lien upon the property, 
or when they fail to show that it is such lien. 

The plaintiff claims that the case of Burhans v. 
Hutcheson, 25 Kans. 625, is conclusive in his favor in 
the present case. We donot think so however. In 
that case, the discharge of the mortgage of record was 
not made by the mortgagee, but was made by the 
mortgagor himself — that is, the mortgagor seemingly 
attempted to release himself from his own mortgage, 
a mortgage which he himself had executed; and to 
discharge himself from his own debt. The discharge 


in that case was void — the same as no discharge at all. 
In the preseat case the contest is between a bona fide 
holder of the note and mortgage and a bona fide pur- 
chaser of the mortgaged property who had no knowl- 
edge, actual or constructive, that any person except 





the mortgagee had any interest in the note and mort- 
gage; and the release of the mortgage was made by 
the mortgagee himself. The release in this case was 
by the right person and was valid. The two cases are 
so absolutely dissimilar that the one reported in 25 
Kansas can be no authority for this. 

The defendant’s counsel cite the following authori- 
ties in support of their views: Banik v. Anderson, 14 
Iowa, 544; Vanice v. Bergen, 16 id. 555; McClure y. 
Burris, id. 591; Cornog v. Fuller, 30 id. 212; Bowling 
v. Cook, 39 id. 200; Walker v. Schreiber, 47 id. 529; 
Ayers v. Hays, 60 Ind. 452; Eteler v. Evans, 61 id. 56; 
Fosdick v. Barr, 3 Ohio St. 471; Executors of Swartz y. 
Leist, 13 id. 419; Bailey v. Smith, 14 id. 396; Roberts v. 
Halstead, 9 Penn. St. 32; Henderson v. Pilgrim, 22 
Texas, 464; Fassett v. Smith, 23 N.Y. 252; Van Keuren 
v. Corkins, 66 id. 77; Johnson v. Carpenter, 7 Minn. 
176; Ogle v. Turpin, 13 Cent. L. J. 479; S. C., 101 Ill. ; 
Jones on Mortgages, §$ 472, 791, 820, 967. 

The theory upon which the defendant claims that 
her rights cannot be affected by reason of the nego- 
tiability of the note and mortgage in this case is, that 
she is not a party to either the note or mortgage; that 
she is not a maker or indorser, a payee or mortgagee, 
and has never had any connection therewith. She 
claims that she is merely a purchaser of the real estate, 
and that assuch purchaser her rights are governed 
and to be determined not by the laws or rules of courts 
concerning negotiable instruments, but by the laws 
regulating the sales and conveyances of real estate and 
by the registry laws. She claims that she has a right 
to purchase real estate as free and clear from incum- 
brances, whenever the records of the county show 
that the same is free and clear from incumbrances; 
provided of course that her purchase is in fact in good 
faith. 

Section 19, of the registry laws, provides that ‘* every 
instrument in writing that conveys any real estate, 
or whereby any real estate may be affected, * * * 
may be recorded in the office of the register of deeds 
of the county in which said real estate is situated.” 

Section 20, of such laws, provides that the record 
of such instrument shall import notice to others; and 
section 21 of such laws provides that ‘no such instru- 
ment in writing shall be valid except between the 
parties thereto, and such as have actual notice thereof, 
until the same shall be deposited with the register of 
deeds for record.’’ Comp. Laws of 1879, p. 212. 

All persons admit that a mortgage of real estate to 
be of any validity as against third persons without 
notice, must be recorded. (See act concerning con- 
veyances and act concerning mortages.) Section 3, of 
the act concerning mortgages recognizes ‘‘ the record- 
ing of the assignment of a mortgage. And section 5 of 
the same act provides that ‘any mortgage of real 
property that has been or may hereafter be recorded, 
may be discharged by an entry on the margin of the 
record thereof, signed by the mortgagee or his attorney, 
assignee or personal represeutative, acknowledging 
the satisfaction of the mortgage, in the presence of 
the register of deeds or his deputy, who shall subscribe 
the same as a witness.’”” Comp. Laws of 1879, p. 555, 
556. And section 5 of the act relating to frauds and 
perjuries, provides that no interest in lands exceeding 
one year in duration shall be assigned or granted, 
unless it be by some deed or note in writing, signed by 
the party assigning or granting the same, etc. Comp. 
Laws of 1879, p. 464. 

These are all the statutes that are necessary to be 
referred to respecting the sale and conveyance of real 
estate, or respecting the instruments creating or dis- 
charging, or affecting mortgage liens, or respecting 
the registry of instruments affecting real estate. There 
are other statutes governing judgment liens, attach- 
ment liens, mechanics’ liens, ete. 
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Under these statutes we think it is perfectly safe for 
any person who has no notice of outstanding equities 
to purchase real estate which the records of the county 
apparently show is free and clear from all incum- 
brances. If a mortgage has been executed by the 
owner of the property to secure the payment of a 
negotiable promissory note, and the mortgage has 
never been recorded, then we think a person who has 
no knowledge of the mortgage may purchase the 
property from the mortgagor freed from all liens of 
or equities created by the mortgage. Or if the mort- 
gage has been recorded and then has been regularly 
released on the margin of the record thereof by the 
mortgagee; then we think that any person, if he does 
it in good faith, may purchase the property in like 
manner freed from all iiens and equities existing in 
favor of the holder of the mortgage; or in other words, 
and to state the proposition more succinctly, a pur- 
chaser in good faith of real estate may always rely 
upon the public records, subject only to the equities 
of persons in open, visible and exclusive possession of 
the property. A purchaser in good faith of real estate 
is never bound to take notice of secret equities, liens, 
interests, trusts or incumbrances, which cannot be 
discovered from an inspection of the public records, 
or cannot be ascertained by inquiries from the parties 
in possession. He may always rely upon the public 
records and such inquiries as they suggest, and such 
inquiries as are proper of the parties in possession; and 
if from all these the title appears to be clear, he will 
then obtain a good title, although there may be some 
outstanding equity or lien in favor of some other per- 
son. 

After a careful consideration of the authorities and 
the statutes of this State, we have come to this con- 
clusion: Where areal estate mortgage is executed to 
secure the payment of a negotiable promissory note 
such mortgage will so far partake of the negotiable 
character of the note that whenever the note is trans- 
ferred by indorsement before due so as to free it from 
all equities existing in favor of the maker of the note, 
or prior indorsers, the mortgage will also be freed 
from such equities. But untilthe mortgage is recorded 
such transfers will not prevent a third person,who has 
no notice of the mortgage or transfer, from purchasing 
the mortgaged property, and thereby obtaining a full 
and absolute title to the property free and clear from 
the mortgage lien, But when the mortgage is recorded 
its negotiable character is then extended even to bona 
fide purchasers of the property, and it retains such 
character, contemporaneously with the existence of 
the note to which it is an incident, until the note is 
satisfied, or until the mortgage is released of record 
by the mortgagee or his attorney, assignee or personal 
representative; and that when the mortgage is so 
released, it then loses its negotiable character to the 
extent that any third person who may then purchase 
the property in good faith will obtain the full, com- 
plete and absolute title thereto, freed from all equities, 
liens, interests, trusts or incumbrances existing in 
favor of any holder of the note and mortgage, whether 
the note is satisfied or not. 

The judgment of the court below will be affirmed. 

All the justices concurring. 


———_>—__—_—. 


PRIVILEGE OF WITNESS AS TO ARREST. 


UNITED STATES CIRCUIT COURT, MASSACHUSETTS, 
JULY 6, 1882 


LARNED V. GRIFFIN. 
A person attending before a commisioner asa witness was ar- 
rested in a civil suit and gave bail. Held, that ne was 
privileged from arrest in the suit, could plead his privilege 





in abatement, and did not waive his privilege by giving 
bail. 
| ‘pean of tort. The opinion states the case. 


Cout, D. J. In this case it appears that the defend- 
ant was arrested while in Boston, Massachusetts, in 
attendance before a commissioner acting under a com- 
mission issued out of the Superior Court for Cook 
county, Illinois, to take the depositions of certain wit- 
nesses in a case pending in that court between the 
same parties, and for the same cause of action as this 
suit. The defendant submitted to the arrest, and 
gave bail. Thesuit was first brought in the State court, 
and afterward duly removed here. The only question 
now before the court is whether the plea in abatement, 
setting up the privilege of the defendant from arrest, 
can besustained. To decide this we must determine 
—first, whether the defendant was privileged from ar- 
rest at the time; second, whether his remedy can be 
enforced by a plea in abatement; third, whether sub- 
mitting to the arrest and giving a bail-bond is a waiver 
of the privilege; fourth, whether answering to the 
merits is a waiver of the plea in abatement. 

It has long been settled that parties and witnesses 
attending in good faith any legal tribunal, with or 
without a writ of protection, are privileged from arrest 
on civil process during their attendance, and for a 
reasonable time in going and returning. Thompson’s 
case, 122 Mass. 428; In re Healey, 53 Vt. 694; 8. C. 
Rep. April 5, 1882; Huddeson v. Prizer, 9 Phila. 65; Ex 
parte Hurst, 1 Wash. 186; Juneaw Bank v. McSpedon, 
5 Biss. 64; Bridges v. Sheldon, 7 Fed. Rep. 17, 43; 
Person v. Grier, 66 N. Y. 124; Bacon Abr. * Privilege, 
B.” 2; Meekins v. Smith,1 H. BL. 636; 1 Greenl. Ev. 
§ 316. 

And this protection extends to the attendance of 
parties and witnesses before arbitrators, commission- 
ers and examiners. Spence v. Stewart, 3 East, 89; 
Arding v. Flower, 8 T. R. 534; Sanford v. Chase, 3 Cow. 
881; United States v. Eldine,9S. & R. 147; Huddeson 
vy. Prizer, 9 Phila. 65; Wetherill v. Seitzinger, 1 Miles, 
287; Bridges v. Sheldon, 7 Fed. Rep. 17, 43; 1 Greenl. 
Ev., $31. 

It is clear therefore that the defendant was privil- 
eged from arrest at the time it wasmade. But whether 
his remedy is by plea in abatement is less free from 
doubt. Under the old English rule, this immunity 
was take advantage of by writ of privilege. 

“The only way by which courts of justice could 
anciently take cognizance of privilege of Parliament 
was by writ of privilege,in the nature of a supersedeas, 
to deliver the party out of custody when arrested in a 
civil suit. * * * But since the statute of 12 Wm. 
111, co. 8, which enacts that no privileged person shall 
be subject to arrest or imprisonment, it has been held 
that such arrest is irregular ab initio, and that the 
party may be discharged upon motion.’”’ 1 Black. 
Com. 166. 

The more modern way in England has been to raise 
the question either by motion or by plea in abatement. 
Pitt’s case, 2 Stra. 985; Cameron v. Lightfoot, 2 W. Bl. 
1190; Meekins v. Smith, 1 H. Bl. 686; Randall v. Gur- 
ney, 3B. & A. 252; Com. Dig., “ Abatement,” D. 6; 1 
Chit. Pi. 443; Davis v. Rendlesham, 7 Taunt. 679. 

ln this country the right of privilege has been 
brought before the court in three ways. By motion: 
Ex parte Hurst, 1 Wash. 186; Lyell v. Goodwin, 4 Mc- 
Lean, 29, 41; Juneaw Bank v. McSpedan, 5 Biss. 64; 
Sanford v. Chase, 3 Cow. 381; Seaver v. Robinson, 3 
Duer, 622; Harris v. Grantham, Coxe (N. J.) 142; Star- 
rett’s case, 1 Dall. 356; Hammerskold v. Rose, 7 Jones 
(Law) 629; Hunter v. Cleveland, 1} Brev. 168; Henegar 
v. Spangler, 29 Ga. 217. By habeas corpus: Ex parte 
McNeil, 6 Mass. 264; Wood v. Neale, 5 Gray, 538; May 
v. Shumway, 16 id. 86; Richards v. Goodson, 2 Va. 
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Cas. 381. By pleain abatement: King v. Coit, 4 Day» 
130; Case v. Rorabacher, 15 Mich. 537; Gilbert v. Van- 
derpool, 15 Johns. 242; Anderson v. Rountree, 1 Pin. 
(Wis.) 115; Chaffee v. Jones, 19 Pick. 261, 265; Hoppin 
v. Jenckes, 8 R. I. 453. 

It is contended by the plaintiff that the common law 
privilege of suitors and witnesses never extended so 
far as to abate the suit, however different the rule may 
be in case of members of parliament, ambassadors and 
attorneys. 

Anciently it would seem in all cases of privilege, the 
supersedeas which was granted upona writ of privilege 
only operated to deliver the party out of custody, and 
he was still held upon common bail. Long’s case, 2 
Mod. 181; Pitt’s case, 2Stra. 987; 1 Black. Com. 166. 

But after the statute of 12 Wm. III, c. 3, it was deo 
cided in Pitt’s case, 2 Stra. 987, that members of par- 
liament, or those entitled to privilege of parliament, 
should be discharged absolutely, and not upon common 
bail. See also Cassidy v. Steuart, 4 Scott, N. R., 432. 

The rule however with respect to suitors and wit- 
nesses was still maintained that while the arrest would 
be set aside, common bail must be filed—the suit did 
notabate. Cameron vy. Lightfoot, 2 W. Bl. 1190. 

The early decisions in this country are not harmon- 
ious. In some of the older cases the rule was followed 
that the privilege of suitors and witnesses extends no 
further'than exemption from arrest; that service by 
summons is legal; and that in cases of arrest common 
bail must be filed, or a general appearance entered. 
Blight v. Fisher, Pet. C. C. 41; Hunter v. Cleveland, 1 
Brev. 16; Taft v. Hoppin, Anthon,N. P., 255; Booraem 
v. Wheeler, 12 Vt. 311; and the more recent case of 
Bishop v. Vose, 27 Conn. 1. 

ln other cases however we find the right extended, 
and a more complete protection afforded suitors and 
witnesses, the discharge from arrest being absolute, 
and service by summons held illegal. Hayes v.Shields, 
2 Yeates, 222; Miles v. McCullough, 1 Binn. 76; United 
States v. Edme, 9 8. & R. 147; Norris v. Beach, 2 Johns. 
294; Sanford y. Chase, 3 Cow. 381; Harris v. Grantham, 
Coxe (N. J.) 142. 

Whatever may have been the earlier view, we have 
no doubt that the tendency in this country has been to 
enlarge the right of privilege so as to afford full pro- 
tection to suitors and witnesses from all forms of pro- 
cess of a civil character during their attendance before 
any judicial tribunal, and for a reasonable time in 
going and returning. Let us pursue the subject a little 
further. Thecase of Blight v. Fisher, Pet. C. C. 41, 
decided in 1809 by Justice Washington, holding that a 
service of summons upon a witness is good is distinctly 
overruled in the later case of Parker v. Hotchkiss, 1 
Wall. Jr. 269, the court stating that the opinion met 
with the approval of Chief Justice Taney and Justice 
Grier. See also the elaborate opinion in Lyell v. Good- 
win, 4 McLean, 29, to the effect that a judge about to 
start on his circuit is not liable to be served with sum- 
mons, his privilege being as extensive as that of a 
suitor or witness or juror of the court. The same view 
is expressed in Juneaw Bank v. McSpedon, 5 Biss. 64; 
Bridges v. Sheldon, 7 Fed. Rep. 17, 43. 

In the earlier cases in New York, a distinction was 
taken between resident and non-resident suitors and 
witnesses. In the case of non-residents an absolute 
discharge was granted. Norris v. Beach, 2 Johns. 294. 
But in the case of residents common bail had to be 
given. Bours v. Tuckerman, 7 Johns. 538 

Referring to these two decisions in Sanford v. Chase, 
3 Cow. 381, the court observed: ‘‘ We adopt the first 
case; the privilege of a witness should be absolute.”’ 
In the recent case of Person v. Grier, 66 N. Y. 124, the 
court declare that any distinction between residents 
and non-residents is doubtful, and the broad ground 
is taken that this immunity is one of the necessities of 





the administration of justice, and that courts would 
often be embarassed if suitors and witnesses, while at- 
tending court, could be molested with process. Seaver 
v. Robinson, 3 Duer, 622; Merrill v. George, 23 How. 
Pr. 331. 

The case of Taft v. Hoppin (1816) Anthon N. P., 255, 
which decided that the defendant, a non-resident 
suitor, should be held upon common bail, was rendered 
at nisi prius, and in view of the prior case of Norris y. 
Beach, 2 Johns. 294, and of the subsequent decisions 
in the highest court of the State, it can hardly be 
deemed authority. 

In Pennsylvania, from an early period, complete im- 
munity seems to have been extended to suitors and 
witnesses. Miles v. McCullough.1 Binn. 77; Hayes v. 
Shields, 2 Yeates, 222; United States v. Edme, 98. & R. 
147; Holmes v. Nelson, 1 Phila. 217. 

“Tt is alike the privilege of the person and the privi- 
lege of the court. It renders the administration of 
justice freeand untrammelled, and protects from im- 
proper interference all who are concerned in it,” says 
the courtin Huddeson v. Prizer, 9 Phila. 65. 

In New Jersey also a full discharge is granted. 
Harris v. Grantham, Coxe (N. J.) 142. 

In Massachusetts it was held by Judge Morton in 
Julio vy. Boiles, 22 Rep. 354, that a foreign witness was 
protected fromsummons. In that case a plea in abate- 
ment had been filed, which was demurred to by the 
plaintiff. In overruling the demurrer the learned 
judge observes: ‘If this service was illegal, the juris- 
diction fails, and the writ should be abated.” 

In Vermont we are referred by plaintiff's counsel to 
the case of Booraem v. Wheeler, 12 Vt. 311, which 
holds a plea in abatement bad in the case of a witness 
arrested while attending court; the court maintaining 
that it has never been held that a man’s property may 
not be attached, or he be served with a summons, while 
attending court as a witness or suitor. What is wanted 
is that the suitor or witness may give uninterrupted 
attendance at court; that this object is not secured by 
abating the writ, for the question may not be heard 
until long after the court he was attending had closed 
its session. The legal object can be and always has 
been better secured by thesummary proceeding of a 
motion to the court to release the person for the time 
being, or by habeas corpus. 

But the views here expressed of the extent of the 
privilege of suitors or witnesses are clearly inconsis- 
tent with the latter case in Vermont of In re Healey 
(1881), 53 Vt. 694, which declares a service by summons 
upon a witness to be illegal. The court citing Person 
v. Grier, 66 N. Y .124, and other cases, remark: ‘‘In 
the case ofa non-resident suitor or witress, the weight 
of authority is to the effect that the immunity is abso- 
lute from the service of any process, unless the case is 
exceptional.’’ And it is further declared that if the 
writ had been made returnable to that court it would 
have been dismissed upon motion; the court would not 
have taken jurisdiction of a party whose rights were 
thus invaded, for to do so would be in effect a with- 
drawal of the shield and protection which the law uni- 
formly gives to witnesses. 

Whether this plea in abatement shall be sustained or 
not, turns upon the view taken of the extent and char- 
acter of the privilege to which suitors and witnesses 
are entitled. If we adopt the olderand narrower view, 
that this is wholly the privilege of the court rather 
than of the suitor, and therefore a question of judicial 
discretion rather than of personal right; and further 
that while the offender may be punishable for con- 
tempt if the arrest is made in the actuai or con- 
structive presence of the court—still the suitor or wit- 
ness can only ask to have the arrest set aside upon 
giving common bail, or entering a general appearance; 
then the suit does not abate, and the present plea is 
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bad. Butif we adopt the broader rule, which it ap- 

ars to us is clearly warranted by the more recent de- 
cisions in the Federal and State courts, and which in 
our opinion is necessary to the due administration of 
justice, that this immunity extends to all kinds of civil] 
process, and affords an absolute protection, then we 
see no good reason why a plea in abatement is not 
proper here, as in other cases of privilege where an ab- 
solute discharge is granted, and where the pleais held 
good. See authorities before cited. 

The plaintiff contends that the defendant submitted 
to the arrest, made application to give bail, and en- 
tered into a bond, and that this constitutes a waiver 
of his privilege. We do not think this sound, though 
we are aware that some cases seem to point in this di- 
rection. Fletcher v. Baxter, 2 Aiken (Vt.) 224; Brown 
v. Getchell, 11 Mass. 11, 14. 

The question however was directly passed upon in 
United States v. Edme, 9 8S. & R. 147, 149, and it was 
there decided that the giving of abail-bond is so far 
from waiving the privilege, that the court when they 
discharge, will orderit to be delivered up and can- 
celled. 

“It is not esteemed any good ground for presuming 
a waiver of privilege from arrest because the person 
takes the ordinary and most expeditious mode of 
freeing himself from arrest.’’ Redfield, J., in Washburn 
v. Phelps, 24 Vt. 506. 

It appears in this case that an answer to the merits 
was filed with the pleain abatement. It has been de- 
cided that in Massachusetts the validity of neither is 
affected by their being pleaded together, and that the 
plea in abatement is not thereby waived. Fisher v. 
Fraprie, 125 Mass. 472; O’ Loughlin v. Bird, 128 id. 600. 

Upon the whole we are of the opinion that the plea 
in abatement should be sustained. 

Action dismissed. 


—_—_..—___—_—_— 


ADMISSION OF WOMEN TO THE BAR. 


CONNECTICUT SUPREME COURT, SEPTEMBER, 1882. 


MATTER OF HALL. 

A Connecticut statute, enacted in 1875, provided in relation 
to the admission of attorneys that the court ‘‘ may ad- 
mit such persons as are qualified therefor,” etc. Held 
to permit the admission of a woman as attorney. 

A PPLICATION for admission to practice as attorney 

at the bar by Mary Hall. The opinion states the 
case. 
ParKE, C.J. This is an application by a woman for 
admission to the bar of Hartford county. After 
having completed the prescribed term of study she 


has passed the examination required by the rules of 


the bar and has been recommended by the bar of the 
county to the Superior Court for admission, subject to 
the opinion of the court upon the question whether as 
a woman she can legally be admitted. ‘The Superior 
Court has reserved the case for our advice. 

The statute with regard to the admission of attor- 
neys by the court is the 29th section of chapter 3, title 
4, of the general statutes, and is in the following 
words: ‘The Superior Court may admit and cause to be 
sworn as attorneys such persons as are qualified there- 
for agreeably to the rules established by the judges of 
said court; and no other person than an attorney so 
admitted shall plead at the bar of any court of this 
State, except in his own cause.” 

It is not contended, in opposition to the application, 
that the language of this statute is not comprehensive 
enough to include women, but the claim is that 
at the time it was passed its application to women 
was not thought of, while the fact that women have 





never been admitted as attorneys, either by the Eng- 
lish courts or by any of the courts of this country, 
had established a common-law disability, which could 
be removed only by a statute intended to have that 
effect. 

It is hardly necessary to consider how far the fact 
that women have never pursued a particular profession 
or occupied a particular official position, to the pursuit 
or occupancy of which some governmental license or 
authority was necessary, constitutes a common-law 
disability for receiving such license or authority, be- 
cause here the statute is ample for removing that dis- 
ability if we can construe it as applying to women; so 
that we come back to the question whether we are by 
construction to limit the application of the statute to 
men alone, by reason of the fact that in its original 
enactment its application to women was not intended 
by the legislators that enacted it. And upon this 
point we remark, in the first place, that an inquiry of 
this sort involves very serious difficulties. No one 
would doubt that astatute passed at this time in the 
same words would be sufficient to authorize the admis. 
sion of women to the bar, because it is now a common 
fact and presumably in the minds of legislators, that 
women in different parts of the country are and for 
some time have been following the profession of 
law. But if we hold that the construction of the 
statute is to be determined by the admitted fact that 
its application to women was not in the minds of the 
legislators when it was passed, where shall we draw 
the line? All progress in social matters is gradual. 
We pass almost imperceptibly from a state of public 
opinion that utterly condemns some course of action 
to one that strongly approves it. At what point in 
the history of this change shall we regard a statute,the 
construction of which is to be affected by it, as passed 
in contemplation of it? When the statute we are now 
considering was passed it probably never entered the 
mind of a single member of the Legislature that black 
men would ever be seeking for admission under it. 
Shall we now hold that it cannot apply to black men? 
We know of no distinction in respect to this rule 
between the case of a statute and that of a Constitu- 
tional provision. When our State Constitution was 
adopted in 1818 it was provided in it that every elector 
should be “eligible to any office in the State’’ except 
where otherwise provided in the Constitution. It is 
clear that the convention that framed, and probably 
all the people who voted to adopt the constitution, 
had no idea that black men would ever be electors, and 
contemplated only white men as within any possible 
application of the provision, for the same Constitution 
provided that only white men should be electors. But 
now that black men are made electors, will it do to 
say that they are not entitled to the full rights of 
electors in respect to holding office, because an appli- 
cation of the provision to them was never thought of 
when it was adopted? Events that gave rise to en- 
actments may always be considered in construing 
them. This is little more than the familiar rule that 
in construing a statute we always inquire what par- 
ticular mischief it was designed to remedy. Thus the 
Supreme Court of the United States has held that in 
construing the recent amendments of the Federal 
Constitution, although they are general in their terms, 
it is to be considered that they were passed with 
reference to the exigencies growing out of the eman- 
cipation of the slaves, and for the purpose of benefit- 
ing the blacks. Slaughter House Cases, 16 Wall. 67; 
Strauder v. West Virginia, 100 U.S. Reps. 306. But 
this statute was not passed for the purpose of benefit- 
ing men as distinguished from women. It grew out of 
no exigency caused by the relation of the sexes. Its 
object was wholly to secure the orderly trial of causes 
and the better administration of justice. Indeed the 
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preamble to the first statute providing for the admis- 
sion of attorneys, states its object to be “ for the well- 
ordering of proceedings and pleas at the bar.” 

The statute on this subject was not originally passed 
in its presentform. ‘The first act with regard to the 
admission of attorneys was that of 1708, which was as 
follows: ‘‘That no person, except in his own cause, 
shall be admitted to make any plea at the bar without 
being first approved by the court before whom the 
plea is to be made, nor until he shull take in the said 
court the following oath,’’ etc. Col. Records, 1706 to 
1716, p. 48. ‘This act seems to have contemplated an 
avproval by the court in each particular case in which 
an attorney appeared before it. The first act with 
regard to the general admission of attorneys appears 
in the revision of 1750, and is as follows: *‘That the 
County Courts of the respective counties in this colony 
shall appoint, and they are hereby empowered to ap- 
prove, nominate and appoint attorneys in their 
respective counties, as there shall be occasion to plead 
at the bar; * * * andthat no person, except in 
his own case, shall make any plea at the bar in any 
court but such as are allowed and qualified attorneys 
as aforesaid.”’ Thus the statute stood until the revision 
of 1821, when for the first time it took essentially its 
present form. Up to this time the word “person” 
had been used in this statute only in the clause that 
“no person ”’ should be allowed to practice before the 
courts except where formally admitted by the court, a 
use of the word which of course could not be regarded 
as limited to the male sex, as women would undoubt- 
edly have been held to be included in the term. The 
language of the statute as now adopted was as follows: 
“The county courts may make such rules and regula- 
tions as to them shall seem proper relative to the admis- 
sion and practice of attorneys; and may approve of,ad- 
mit and cause to be sworn as attorneys,such persons as 
are qualified therefor agreeably to the rules established ; 
* * * and no person not thus admitted, except in 
his own cause, shall be admitted or allowed to plead 
at the bar of any court.’’ The statute in this form 
passed through the compilations of 1835 and 1838, the 
revision of 1849 and the compilation of 1854, and ap- 
pears with a slight modification in the revision of 1866. 
The County Courts had now been abolished, and the 
power to admit attorneys, as well as to make rules on 
the subject, had been given to the superior court; the 
expression ‘‘such persons’’ being preserved, and the 
provision that ‘“‘ no person” not thus admitted should 
be allowed to plead, being omitted. 

The statute finally took its present form in the re- 
vision of 1875. It retains the provision that the 
Superior Court may make rules for the admission of 
attorneys, and provides that the court ‘“ may admit 
and cause to be sworn as attorneys such persons as are 
qualified therefor agreeably to the rules established,”’ 
and restores the provision, dropped in the revision of 
1866, that *‘ no person other than an attorney so admit- 
ted shall plead at the bar of any court in this State, ex- 
cept in his own cause.”’ 

These changes, though not such as to affect the 
meaning of the statute at any point of importance to 
the present question, are yet not wholly without im- 
portance. The adoption by the Legislature of a revision 
of the statutes becomes, both in law and in fact, a re- 
enactment of the whole body of statutes; and though 
in determining the meanirg of a statute we are not 
to regard it as then enacted for the first time, especially 
if there be no change in phraseology, yet where there 
is such a change, it follows that the attention of the 
revisors had been particularly directed to that statute, 
as of course also that of the Legislature, and that with 
the changes made it expresses the present intent of 
both. Thus in this case it is clear that the revisors 
gave particular thought to the phraseology of the 





statute we are considering, and putit inaform that 
seemed to them best with reference to the present 
state of things, and decided to leave the words “such 
persons” to stand, with full knowledge that they were 
sufficient to include women, and that women were 
already following the profession of law in different 
parts of the country. The legislators must be pre- 
sumed to have acted with the same consideration and 
knowledge. It would have been perfectly easy, if 
either should have thought best, to insert some words 
of limitation or exclusion, but it was not done. Not 
only so, but a clause omitted in the revision of 1866 
was restored, providing that no “ person’’ not regu- 
larly admitted should act as an attorney —a term 
which necessarily included women, and the insertion 
of which made it necessary, if the word “ persons”’ as 
used in the first part of the statute should be held not 
to include women, to give two entirely different mean- 
ings to the same word where occurring twice in the 
same statute and with regard to the same subject 
matter. 

The object of a revision of the statutes is, that there 
may be such changes made in them as the changes in 
politics and social matters may demand, and where no 
changes are made it is to be presumed that the Legis- 
lature is satisfied with it in is present form. And 
where some changes are made in a particular statute, 
and other parts of it are left unchanged, there is the 
more reason for the inference, from this evidence that 
the matter of changing the statute was especially con- 
sidered, that the parts unchanged express the legisla- 
tive will of to-day, rather than that of perhaps a hun- 
dred years ago, when it was originally enacted. 

But this statute, in the revision of 1875, is placed 
immediately after another with regard to the appoint- 
ment of commissioners of the Superior Court, the 
necessary construction of which, we think, throws 
light upon the construction of the statute in question. 
That act was passed in 1855, after women had begun, 
with general acceptance, to occupy a greatly enlarged 
field of industry, and some professional and even 
public positions; and it has been held by the Superior 
Court, very properly, we think, as applying to women, 
awoman having three years ago been appointed a 
commissioner under it. Its language is as follows: 
““The Superior Court in any county may appoint any 
number of persons in such county to be commissioners 
of the Superior Court, who when sworn, may sign writs 
and subpoenas, take recognizances, administer oaths 
and take depositions and the acknowledgment of 
deeds, and shall hold office for two years from their 
appointment.’’ Here the very language is used which 
is used in the statute with regard to attorneys. In one 
it is, ‘‘any number of persons,” in the other, “‘ such 
persons as are qualified. These two statutes are 
placed in immediate juxtaposition in the revision of 
1875 and deal with kindred subjects, and it is reason- 
able to presume that the revisors and legislators 
intended both to receive the same construction. It 
would seem strange to any common-sense observer 
that an entirely different meaning should be given to 
the same word in the two statutes, especially when in 
giving the narrower meaning to the word in the stat- 
ute with regard to attorneys, we are compelled to give 
it a different meaning from that which the same word 
requires in the next line of the same statute. 

We are not to forget that all statutes are to be con- 
strued, as far as possible, in favor of equality of rights. 
All restrictions upon human liberty, all claims for 
special privileges, are to be regarded as having the 
presumption of law against them, and as standing 
upon their defense, and can be sustained if at all by 
valid legislation, only by the clear expression or clear 
implication of the law. 

We have some noteworthy illustrations of the recog- 
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nition of women as eligible or appointable to office 
under statutes of which the language is merely general. 
Thus, women are appoiuted in all parts of the country 
as postmasters. The act of Congress of 1825 was the 
first one conferring upon the postmaster-general the 
power of appointing postmasters, and it has remained 
essentially unchanged to the present time. The lJan- 
guage of the act is, that ‘ the postmaster-general shall 
establish post offices and appoint postmasters.’’ Here 
women are not included except in the general term 
**postmasters,’’ a term which seems to imply a male 
person; and no legislation from 1825 down to the 
present time authorizes the appointment of women, 
nor is there any reference in terms to women until 
the revision of 1874, which recognizes the fact that 
women had already been appointed, in providing that 
“the bond of any married woman who may be ap- 
pointed postmaster shall be binding on her and her 
sureties.””’ Some of the higher grades of postmasters 
are appointed by the president subject to confirmation 
by the senate, and such appointments and confirma- 
tions have repeatedly been made. The same may be 
said of pension agents. The acts of Congress on the 
subject have simply authorized ‘‘the president, by 
and with the advice and consent of the senate, to 
appoint all pension agents, who shall hold their offices 
for the term of four years, and shall give bond,” etc. 
At the last session of Congress a married woman in 
Chicago was appointed fora third term pension agent 
for the State of Lllinois, and the public papers stated 
that there was not a single vote against her confirma- 
tion in the senate. Public opinion is everywhere 
approving of such appointments. They promote the 
public interest, which is benefited by every legitimate 
use of individual ability, while mere justice, which is 
of interest to all, requires that all have the fullest 
opportunity for the exercise of their abilities. These 
cases are the more noteworthy as being cases of public 
offices to which the incumbent is appointed for a term 
of years, upon a compensation provided by law, and 
in which he is required to give bond. If an attorney 
is to be regarded as an officer, it is in a lower sense. 

We have had pressed upon us by the counsel opposed 
to the applicant, the decisions of the courts of Massa- 
chusetts, Wisconsin and Illinois,and of the United 
States Court of Claims, adverse to such an application. 
While pot prepared to accede to all the general views 
expressed in those decisions, we do not think it neces- 
sary to go into a discussion of them, as we regard our 
statute, in view of «all the considerations affecting its 
construction, as too clear to admit of any reasonable 
question as to the interpretation and effect which we 
ought to give it. 

Carpenter and Loomis, JJ., concurred; Pardee, J., 


dissented. 
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WISCONSIN SUPREME COURT ABSTRACT. 
May 10, 1882.* 


ExECUTION— DUTY OF SHERIFF AS BETWEEN 
PRIOR AND JUNIOR — INTERFERENCE BY CREDITOR.— 
A sheriff having in his hands two executions in favor 
of different creditors against property of the same 
debtor, and having in his power property known by 
him to belong to such debtor, and subject to levy, is 
absolutely bound to levy upon it soasto make the 
senior execution a lien prior to that of the junior one, 
unless the senior execution creditor has interfered 
with the discharge of the officer’s duty in that behalf 
by some positive act indicating a waiver of his prior 
right, or a direction or consent on his part that his ex- 
ecution lie dormant or be postponed to the other. 
Ordinary diligence, honest motives, etc., are no defense 








*To appear in 54 Wisconsin Reports. 





to the officer in such acase. Inan action against the 
officer by the senior execution creditor in such a case, 
the answer alleged that at the time when the junior 
execution was levied plaintiff well knew of the execu- 
tion defendant’s interest in the property so levied 
upon, but did not inform the officer thereof, nor re- 
quest him to levy thereon, and that it ‘* was supposed 
and believed ”’ by the officer and by the plaintiff that a 
levy of plaintiff's execution, previously made on other 
property, ‘‘ would be amply sufficient to satisfy plaint- 
iff's judgment.”’ J/eld (on objection to evidence), no 
defense. In Kellogg v. Griffin, 17 Johns. 273, where 
the plaintiff directed the sheriff to make alevy, and 
then to do nothing more without his order, it was held 
a fraud as against junior judgment creditors, and the 
preference was lost. But where the plaintiff remains 
passive, and neither says nor does any thing to inter- 
fere with the conduct of the officer, no matter how 
long he may have silently acquiesced in the delay or 
misconduct of the officer, his execution will not be 
declared dormant, and he will not lose his preference, 
asin Herkimer Bank y. Brown, 6 Hill, 232. Nor will 
an execution become dormant by mere indulgence or 
negligence, as in Russell v. Gibbs, 5 Cow. 390. Nor by 
delay, unless the delay is caused by the interference or 
direction of the plaintiff, as in Benjamin v. Smith, 12 
Wend. 404. Nor does the receipt of the money by 
the plaintiff, made by the sheriff on his first levy, waive 
his right to hold the sheriff liable for not also seizing 
the property upon which the junior execution was 
levied. Holmes vy. Cliffton, 10 Ad. & El. 673. Nor is 
the plaintiff bound to turn out property to the sheriff 
in order to save it from the levy of a junior execution. 
Bank vy. Dorr, Walker (Mich.), 317. Ohlson v. Pierce. 
Opinion by Orton, J. 


NEGLIGENCE — WHEN RUNNING TRAIN AT UNLAW- 
FUL SPEED NOT PRESUMPTIVE EVIDENCE OF.— The 
fact that a railroad train was run at an unlawful rate 
of speed within a city, is no ground for imputing neg- 
ligence to the railway company, as between it and its 
employee, where there is no evidence that the injury 
to the latter was caused by collision with any object. 
Maher vy. Railroad Co., 64 Mo. 267; Holman vy. Railroad 
Co., 62 id. 562; DeGraff v. Railroad Co., 76 N. Y. 125. 
It is evident the statute limiting the rate of speed, at 
which railroad trains are to be run within a city, was 
a limitation made for the protection of those crossing 
the streets of such city, and not so much for the pro- 
tection of the employees on the trains, although it 
might indirectly be for their protection also. Ewen v. 
Railway Co., 38 Wis. 633. Lockwood vy. Chicago & 
Northwestern Railway Co. Opinion by Taylor, J. 


NEGLIGENCE — EVIDENCE— FIRE SET BY RAILROAD 
LOCOMOTIVE.— Where the issue was whether the fire 
which destroyed plaintiff's barn was caused by negli- 
gence of the defendant railway company in running its 
engine, defendant showed thatethe engine was a per- 
fect one in all respects, and was provided with suitable 
appliances in every respect for preventing the escape 
of fire; and the persons in charge of the engine at the 
time testified that it was run in a careful manner, and 
that the spark-arrester on the smoke-pipe and the fire- 
box were both closed, so that no dangerous coals or 
sparks could escape therefrom. The testimony for 
plaintiff was not only that the barn was found on fire 
shortly after the engine passed, but that at the time of 
such passage the engine was emitting sparks in great 
numbers, and coals aninch or more in length; that 
such sparks and coals struck the barn, and some of 
them went under it; that coals of a similar size were 
seen immediately after on the track, and on the snow 
beside the track, in the immediate vicinity of the 
barn; and that several stumps a short distance from 
the barn, and near the track, were also found to be on 
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fireashort time after. Officers of the railway com- 
pany also testified that if the engine had been properly 
run and cared for no coals of the size described could 
have escaped. Held, that the court did not err in re- 
fusing a nonsuit, and submitting to the jury the ques- 
tions whether the fire was communicated to the barn 
from the engine, and whether the latter was negli- 
gently managed. Spaulding v. Railway Co., 30 Wis. 
110, and 33 id. 582, and Read v. Morse, 34 id. 315, dis- 
tinguished. The evidence as to the burning of the 
stumps adjoining the track as above stated was prop- 
erly admitted against defendant’s objection; as was 
also testimony showing how the fire emitted by the 
engine on the occasion in question compared with that 
emitted by engines on the road at other times. See 
Railroad Co. v. Funk, 85 Ill. 460; and Railroad Co. v. 
Campbell, 86 id. 443; Garrett v. Bailroad Uo., 36 Lowa, 
121; Gagg v. Vetter, 41 Ind. 228; Sheldon v. Railway 
Co., 14 N. Y.215; Field v. Railway Co., 32 id. 339; 
Cleveland v. Grand Trunk R. Co., 42 Vt. 449; Phila- 
delphia & Reading R. Co., v. Schultz, 2 Am. & Eng. R. 
cases, 271; Piggott v. Railway Co., 54 E. C. L. R., 228. 
Brusberg v. Milwaukee, Luke Shore & Western Rail- 
way Co. Opinion by Taylor, J 


——_¢—__——_ 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT. 

JURISDICTION — OFFICERS AND RECEIVERS OF Na- 
TIONAL BANKS MAY SUE IN FEDERAL COURTS.—A 
receiver of a National bank is an officer of the United 
States, and as such may sue in the Federal courts in 
the district in which such bank is located. By act of 
March 2, 1799, g 21 (U. S. R. S., § 2621) the collectors of 
customs are authorized, with the approbation of the 
secretary of the treasury, to employ proper persons as 
“weighers, gaugers, measurers and inspectors,’’ and 
the courts have uniformly held that the Congress, by 
such an enactment, was exercising its constitutional 
power of vesting by law in the head of a department 
the appointment of officers of the government. United 
States v. Sears, 1 Gall. 221; Unites States v. Bachelder, 
2id. 15; Sanford v. Boyd, 2 Cranch, C. C. 78; United 
States v. Barton, Gilp. 439. Again by the sub treasury 
act of August 6, 1846, Congress empowered the presi- 
dent to nominate and appoint four assistant treasurers 
of the United States, one of whom was to be located 
at the city of Boston, in the State of Massachusetts. 
By the general appropriation act of July 23, 1866, such 
assistant treasurer was authorized to appoint, with the 
approbation of the secretary of the treasury, certain 
clerks in the Office for the safe-keeping, transferring 
and disbursing the public moneys. It was held by the 
Supreme Court in United States v. Hartwell, 6 Wall. 
385, that such clerks were officers of the United States, 
and were subject to all the penalties prescribed by 
the law against officers for the loaning to third persons 
any portion of the public moneys iutrusted to them 
for safe-keeping. And it has been expressly decided, 
in every instance where the question has been raised 
and discussed, that receivers appointed under the Na- 
tional banking act are officers of the government, and 
as such are entitled under the specific provisions of law 
tosue. See Platt v. Beach, 2 Ben. 303; Stanton v. 
Wilkeson, 8 id. 357; Kennedy v. Gibson, 8 Wall. 498; 
Bank of Scthel v. Pahquioque Bank, 14 id. 401. U.S. 
Dist. Ct., New Jersey, Jan. 3. 1882. Frelinghuysen v. 
Baldwin. Opinion by Nixon, J. 


PRACTICE — FOREIGN CORPORATION — WAIVER — 
SERVICE.— (1) A foreign corporation may exercise its 
franchises and transact business within the State upon 
such conditions as the laws of the State may impose, 
and may consent tobe “ found” within the State, 





within the meaning of the United States Revised Stat- 
utes, section 739. Railroad Co. v Harris, 12 Wall. 65; 
Ex parte Schollenberger, 96 U. S. 369; Vrome y, 
Lowry, 14 Pet. 296; Flanders v. Insurance Co., 3 Mason 
158; Kitchen v. Strowbridge, 4 Wash. C. C 84; Kelsey 
v. Pennsylvania R Co., 14 Biatchf. 89. (2) The ques- 
tion whether a party has been properly served with 
process or not, or whether he has waived his personal 
privilege, is not a question of pleading, but one of 
practice, and it cannot be raised by demurrer. Nones 
v. Hope Mut. Ins. Co., 5 How. Pr. 96. U.S. Cire. Ct., 
8S. D. New York, June 7, 1882. Robinson v. National 
Stock Yard Co. Opinion by Wallace, C. J. 


—_—>_—_ 


NORTH CAROLINA SUPREME COURT AB 
STRACT. 
FEBRUARY TERM, 1882.* 

CONTRACT—IMPLIED CONTRACT AS TO PAYMENT FOR 
MATERIAL FURNISHED FOR IMPROVEMENTS.— Plaintiff 
delivered lumber under the order of A., the lessee, 
which was used in improvements upon the premises of 
B. and C., the lessors, and sued the lessors for the 
price thereof. Held, to entitle plaintiff to recover, he 
must show acontract, express or implied, on the part 
of the lessors to pay; and it was error to charge that if 
plaintiff believed he was furnishing it upon their credit 
they were liable. Ordinarily an inference of fact will 
arise against the owner of premises that he promised to 
pay for improvements thereon, in case he stands by in 
silence and sees work doue or material furnished, and 
afterward accepts and enjoys the benefits derived 
therefrom. If the lessors, knowing that plaintiff ex- 
pected them to pay for the lumber, acted in such wise 
as to create a belief on his part that they would do so 
and thereby induced him to deliver it, a promise on 
their part to pay might be inferred. But if not origi- 
nally liable by reason of some contract, a promise to 
pay after the lumber was furnished and used would 
be merely gratuitous and not a binding contract. 
Brunhild v. Freeman, 77 N. C. 128; Pendleton v. Jones, 
82 id. 249; Taft v. Dickinson, 6 Allen, 553; Day y. Cay- 
ton, 119 Mass. 513; Wells v. Banister, 4 id. 514. Bailey 
v. Rutjes. Opinion by Ruffin, J. 

ELECTION—WHEN RESULT NOT DISTURBED BECAUSE 
OF ILLEGAL VOTES — BURDEN OF PROOF.— The result 
of an election will not be disturbed because of illegal 
votes received or legal votes refused, unless the num- 
ber be such that the correction would show a majority 
for the contesting party. And the burden of proof is 
upon the contestant to show the rejection of a sufficient 
number of votes, even if they ought to have been 
counted to reverse the declared result. State of North 
Carolina ex rel. Deloatch v. Rogers. Opinion by Smith, 
C. J. 

PARTIES— TO CREDITOR’S BILL.— Creditors affected 
by the fraud of a common debtor in the conveyance of 
his property, have the right to join in one action to 
subject the same to the payment of theirdebts. The 
complaint here is therefore not demurrable for mis- 
joinder. In Brinkerhoff v. Brown, 6 Johns. Ch. 139, 
Chancellor Kent ruled that different creditors might 
unite in one bill, the object of which was to set aside a 
fraudulent conveyance of their common debtor. It 
was so held also in McDurmutt v. Strong,4 Johns. Ch. 
687; Emeston v. Lyde, 1 Paige, 637, and Conro v. Iron 
Co., 12 Barb. 27, and by this court in Wall v. Fairley, 
73.N. C. 464. Membane v. Layton. Opinion by Ruffin, 
J. 
SALE — CONDITIONAL.— Plaintiff sold a horse 
to one upon an agreement “that it sbould be the 





* Appearing in 86 North Carolina Reports. 
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plaintiff's property until the residue of the purchase- 
money was paid, and subject to a lien therefor.’’ Held 
to be a conditional sale and a valid contract. Clayton 
v. Hester, 80 N. C. 275. Vasser v. Buxton. Opinion 
by Smith, C. J. 


WATER-COURSE — WHEN INJUNCTION WILL NOT BE 
GRANTED TO RESTRAIN USE OF — RIGHTS OF RIPARIAN 
PROPRIETORS.— An injunction will not be granted to 
restrain defendant from a contemplated diversion of 
water (by means of canals in process of construction) 
intended to be used in gold-washing operations, upon 
an allegation that the same will cause injury to similar 
operations of plaintiffs, the lower proprietors on same 
stream. The relative rights of upper and lower ripar- 
ian proprietors are settled in the case Masere v. How- 
ard, 5 B. & A., and the true principle ‘* most perspic- 
uously stated”’ in Embrey v.Owen, 6 Exch. 369. ‘* Every 
proprietor of land on the bank of a river has naturally 
an equal right to the use of the water which flows in 
the stream adjacent to his lands, as it was wont to 
run (currere solebat) without diminution or alteration. 
No proprietor has the right to use the water, to the 
prejudice of the proprietors above or below him, unless 
he has a prior right to divert it, ora title to some ex- 
clusive enjoyment. He has no property in the water 
itself, but a simple usufruct while it passes along. 
Aqua currit et debet currere is the language of the law. 
Though he may use the water while it runs on his 
land, he cannot unreasonably detain it, or give it 
another direction,and he must return it toits ordinary 
channel when it leaves his estate. Streams of water are 
intended for the use and comfort of man, and it would 
be unreasonable and contrary to the universal sense 
of mankind to debar any riparian proprietor from the 
application of the water to domestic, agricultural and 
manufacturing purposes, provided the use of it be 
made under the limitations which have been men- 
tioned.’”’ The reasonable use of the water as it passes 
in its onward course so that no damage is done by 
withholding it, is the rule by which the rights of 
riparian owners are regulated. Ph. Rights of Water, 
26,27; and this is recognized in Pugh v. Wheeler, 2 
Dev. & Bat. 50; State v. Glen, 7 Jones, 321. Conced- 
ing the general principle, it does not follow that when 
the injury from the excessive appropriation of the 
water by an upper proprietor to the land of a lower 
proprietor is inconsiderable, and may be compensated 
in damages, while the stoppage of the works of the 
other will entail on him large and irreparable loss, the 
restraining power will be exercised; and still less when 
the injury to the complaining party 1s uncertain in 
fact and degree, and mainly conjectural and appre- 
hended. It is not every case in which an action will 
lie that a court of equity will interpose. ‘‘ There must 
be such an injury as from its nature is not susceptible 
of being adequately compensated by damages at law, or 
such as from its continuance or permanent mischief, 
must occasion a constantly recurring grievance which 
cannot be otherwise prevented but by an injunction.” 
2Story Eq. Jur., § 925. And usually the right should 
be established by the finding of the jury. High on 
Inj., §517. ‘‘ It is not every slight or doubtful injury,” 
remarks Nash, C. J. in Wilder v. Strickland, 2 Jones 
Kq. 386, ‘‘ that will justify the courts in exerting their 
extraordinary power of injunction in restraining a 
man from using his property as his interest may de- 
mand, when the benefit is mutual to the public and 
the owner.” Walton v. Mills. Opinion by Smith, 
CJ. 





VERMONT SUPREME COURT ABSTRACT. 
FEBRUARY TERM, 1882.* 


CHATTEL MORTGAGE — UPON SALE IN PART LEGAL 
AND IN PART ILLEGAL—DIVISIBLE CONTRACT.— 
Notes were given secured by mortgage, the considera- 
tion being the good will, fixtures and stock of a busi- 
ness, the two latter specified in inventories upon which 
each article with its price was separately carried out. 
A part of the stock sold and specified in the inventory 
was lager beer, cider, ale, porter and alcohol. The sale 
of all the articles except the ale, porter and alcohol was 
legal, that of the latter article was illegal, but their 
value was easily ascertainable. On petition to fore- 
close by an assignee for value and without notice of 
the notes and mortgage, held, that the value of the ar- 
ticles illegally sold being certainly ascertainable, the 
contract is divisible, and mortgage may be foreclosed 
for the amount of the legal sales. Carlton v. Woods, 
28 N. H. 290; Walker v. Lovell, id. 1388. See however 
Collins v. Blanton, 2 Wils. 341; Scott v. Gilmore, 3 
Taunt. 226; Yundt v. Roberts, 5 Serg. & R. 139; 
Phillips v. Cockayne, 3 Campb. 119; Edgell v. Stan- 
ford, 6 Vt. 551; Hinesburg v. Sumner, 9 id. 23; Wood- 
ruff v. Hinman, 11 id. 592. Shaw v. Carpenter. Opin- 
ion by Royce, C. J. Ross and Taft, JJ. dissent. 


EVIDENCE— IMPEACHMENT OF* WITNESS.—In an 
attempt to impeach a witness, evidence of what his 
reputation was just before the suit was commenced is 
admissible to determine his present character. If the 
reports as to his reputation arose out of the pending 
controversy, this fact would materially lessen the 
weight of the testimony. See Sterling v. Sterling, 41 
Vt. 80; Quinsigamond Bk. v. Hobbs, 11 Gray, 250. 
Amidon v. Hosley. Opinion by Taft, J. 


HvusBAND AND WIFE— SETTLEMENT.— When a hus- 
band furnishes money to purchase real estate and takes 
the deed to his wife, no trust is presumed to result 
therefrom in his favor; but rather that he intended to 
settle so much property upon her. Bent v. Bent, 44 
Vt. 555. Bennett v. Camp. Opinion by Ross, J. 


PARTNERSHIP — WHEN MAY NOT IMPEACH NOTE 
SIGNED BY PARTNER IN FIRM NAME.— A partnership 
cannot impeach a note signed with its firm name by one 
of the partners, when its course of business had been 
such as to induce an honest belief in the mind of the 
payee, who a prudent man,and familiar with the manner 
of conducting its affairs, believed and had a right to 
believe from his own knowledge of such conduct, that 
the partner had authority to so sign. Blodgett v. 
Weed, 119 Mass. 215. Kelton v. Leonard. Opinion by 
Rowell, J. 

WAIVER— WHAT NECESSARY TO CONSTITUTE — 
LIEN.— To constitute a waiver there must be an inten- 
tional relinquishment of a known right; hence a lien- 
holder, ignorant of the facts, that his lien on certain 
cows extended to their offspring, and also of the par- 
ticular description of the offspring, did not waive his 
claim by telling an attaching creditor that ‘‘ they had 
got nothing that belonged to him;” nor by saying to 
the appraisers, ‘‘that no part of the property so ap- 
praised belonged to him;” nor by refusing on the 
request of the creditor to attend the sale, replying, 
“that they had attached nothing of his.” The refusal 
of the lien-holder tv attend the sale; his silence; his 
answer to the creditor and appraisers; and his failure 
to act, under the circumstances, do not estop him from 
enforcing his lien; because what he said was never 
communicated to the purchasers; it does not appear 
that he was grossly negligent; the creditor himself 
knew the real condition of the title; and no one was 
misled or induced to a different action by what he said 





*Appearing in 54 Vermont Reports 
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or did, or failed to say ordo. ‘There is no estoppel 
where the silence is the result of ignorance of the facts, 
unless the party is guilty of gross negligence in not 
knowing the facts. The rule of estoppel relating to 
negotiable instruments does not apply. Boynton v. 
Braley. Opinion by Veazey, J. 


—_»______ 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
“MARCH, 1882. 

DEFINITION — MEANING OF “BENEVOLENT” CON- 
STRUCTION OF WILL.— The word ‘“ benevolent,” as 
applied to objects or purposes, may refer to those 
which are in their nature charitable, and may also 
have a broader meaning, and include objects and pur- 
poses not charitable in the legal sense of that word. 
Acts of kindness, friendship, forethought or good will 
might properly be described as benevolent. Chamber- 
lain v. Stearns, 111 Mass. 267; James v. Allen, 3 Mer. 
17. In those cases the word benevolent was the only 
word used in describing the purposes to which the gifts 
were to be devoted. Bunt where it is used in connec- 
tion with other words explanatony of its meaning, and 
indicating the intent of the donor to limit it to pur- 
poses strictly charitable, it has been held to be synon- 
ymous with or equivalent to ‘‘ charitable.”’ Saltonstall 
v. Sandors, 11 Allen, 446, 468, 470. See Rotch v. 
Emerson, 105 Mass. 431. In the case at bar the testator 
gives to trustees a residuary fund, and directs them to 
pay the income of the same, in their discretion, first, 
to assist, relieve and benefit poor and necessitous 
persons; and second, “to assist and co-operate with 
any such charitable, benevolent, religious, literary and 
scientific societies and associations, or any or either of 
them as shall appear to the trustees or trustee for the 
time best to deserve such assistance or co-operation.” 
The meaning of the word * benevolent ”’ is here modi- 
fied and limited by other words in connection with 
which it is used; and it is plain that the testator used 
the word as synonymous with ‘“ charitable,’ and 
intended to create a charity in its strict legal sense. 
Suter v. Hilliard. Opinion by Endicott, J. 


PRACTICE — INTERPLEADER ONLY WHEN PARTIES 
IN PRivity.— The bill alleged that B. delivered a draft 
to the plaintiff bank for collection, that it collected 
the draft and placed the amount tothe credit of B.who 
had an open account with the bank; that the defendant 
Lumber Company claim that the draft was held by B. 
as its agent and was its property, and that the proceeds 
belong to it; and that the executrix of B., who has 
deceased, claims that the proceeds belong to his estate. 
Held, not a proper case for a bill of interpleader. 
There is no privity between the plaintiff and the Lum- 
ber Company. That corporation does not claim the 
fund in the hands of the plaintiff through any privity 
with B. but by a title paramount and adverse to his. 
The bank is not a mere stakeholder, but is the debtor 
of B. standing in privity with him alone. Carr y. 
National SecurityeBank, 107 Mass. 45. The authorities 
support the rule that in such a case a bill of inter- 
pleader will not lie, but the remedy of the parties is at 
law. Such a bill will lie only when two parties claim 
of a third the same duty or debt by virtue of some 
privity existing between them. 2 Story Eq. Jur., §$§ 
816, 817; Dungrey v. Congone, 2 Ves. Jr. 304; Cowtan 
v. Williams, 9 Ves. 107; Clark v. Byne, 13 id. 383; 
Shaw v. Coster, 8 Paige. 339. ‘‘The true doctrine 
supported by the authorities would seem to be that 
in cases of adverse independent titles, the party hold- 
ing the property must defend himself as well as he can 
at law; and he is not entitled to the assistance of a 








Court of Equity, for that would be to assume the right 
to try merely legal titles upon a controversy between 
different parties, where there is no privity of contract 
between them and the third person who calls for an 
interpleader.’’ 2 Story Eq. Jur., § 820. This rule is 
applicable in the case at bar. The only relation of the 
plaintiff to the defendants is that itis the debtor of 
one of them. A debtor cannot deprive his creditor of 
his remedy at law and force him into equity, merely 
because a third person claims the fund or debt bya 
title not derived from the creditor. His remedy is at 
law; and it would seem that if either of the claimants 
should sue him, he could protect himself by notifying 
the other claimant to come in and defend the suit, and 
that he, being the real party in interest, would be 
bound by the judgment. Third National Bank v. 
Skillings, Whitney & Barnes Lumber Co. Opinion by 
Morton, C. J. 


WILL — CONSTRUCTION — DEVISEE AUTHORIZED TO 
DISPOSE OF LAND MAY DEED RESERVING LIFE INTEREST, 
— By the will of P. premises were devised to his wife 
‘*to haveand to hold the same to her and her heirs and 
assigns forever.’’ He also bequeathed to her all the 
household furniture, utensils and chattels contained 
in the dwelling-house situated thereon, and the sum 
of $1,500 per annum during her life; these gifts to be 
‘‘in full of all her interest in my estate, and in lieu 
and bar of dower.’’ Following these provisions is this 
clause: “It is also my will that if any of the above 
named property should remain undisposed of by my 
wife at her decease, the same shall descend and belong 
to my heirs-at-law.’’ The wife was appointed execu- 
trix. Thereafter more than three years before her 
death she conveyed to C. and others, the tenants, 
the premises and household furniture above described, 
in trust for the following uses and purposes: ‘* During 
my natural life lam to have, hold and enjoy the full 
and sole use and_ benefit and improvement of all said 
real and personal estate, at my decease said real and 
personal estate shall be distributed and given as fol- 
lows.’’ She then disposes of certain articles of personal 
property, and directs the sale of the real estate and 
provides for the distribution of the proceeds. This 
deed was not to take effect in fulwro and was deliv- 
ered to the tenants, who paid to her the consideration 
of one dollar therein named; and the statement of facts 
recites that she “ on the same day made livery of seisin 
of said demanded premises to said tenants.”’ Held, that 
the wife could dispose of the premises during her life- 
time,and only in the contingency of her failure to do so 
coald his heirs-at-law take any interest therein at her 
decease. Taft v. Taft, 130 Mass. 461. And that the 
deed in question was a valid disposition of the prem- 
ises, and C. and the other tenants took title thereto 
against the heir-at-law of P. It is well settled that 
the owner of property may make a voluntary convey- 
ance to trustees, reserving to himself an equitable life 
estate therein, with provisions for the distribution of 
the fund upon his decease. Sewall v Roberts, 115 
Mass. 262; Stone v. Hackett, 12 Gray, 227, Davis v 
Ney, 125 Mass. 590. Perry v. Cross. Opinion by Endi- 
cott, J. 

——_@—__—_——— 


RECENT ENGLISH DECISIONS. 

CONTRACT — FOR SERVICE— HIRING FOR A YEAR.— 
A hiring at a salary of 500/. a year is prima facie, and 
in the absence of any custom to the contrary, a hiring 
fora yearcertain. Plaintiff was employed as engineer 
to the defendants at a salary of 500/. a year, and was 
dismissed at a three months’ notice. Held, that the 
plaintiff was entitled to recover salary for the unex- 
pired portion of the year. Q. B. Div., June 21, 1882. 
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Buckingham v. Surrey & Hants Canal Co. Opinion 
by Grove, J. (46 L. T. Rep., N. S. 885.) 


EASEMENT — BY NECESSITY NEED NOT BE RESERVED 
IN DEED.— Where an easemeut is in the nature of an 
easement of necessity, there is no need of an express 
reservation of such easement in a conveyance of the 
property to be affected by the easement; and such 
reservation is a matter of legal presumption, to be im- 
plied from the nature of the transaction between the 
grantor and grantee. See Wheeldon vy. Burrows, 39 L. 
T. Rep., N. S. 558. Q. B. Div., May 23, 1882. Sherbrook 
v. Tufnell. Opinion by Manisty and Watkin Williams, 
JJ. (46 L. T. Rep., N. S. 886.) 


EASEMENT — CONSTRUCTION OF DEED OF RIGHT OF 
WAY—MEANING OF GRANT OF RIGHT OF ‘‘ INGRESS, 
EGRESS, AND REGRESS.’’— A grant of aright of “in- 
gress, egress, and regress’’ is a grant of a right of way 
from the locus a quo to the locus ad quem, and from 
the locus ad quem forth to any other spot to which the 
grantee may lawfully go, or back to the locus a quo. 
By a deed of conveyance from a railroad company of 
a close of land the grantee was given a right of free 
“ingress, egress, and regress,’’ to and from certain 
private roads which bounded the close and led to the 
railway station and on to public highways. Held, that 
the grantee was entitled to pass from the close to the 
private roads, and thence to the public highways, or 
in the reverse direction, and was not limited to passing 
from the close to the railway station, or vice versa. Q. 
B. Div., June 17, 1852. Somerset v. Great Western 
Railway Co. Opinion by Fry, J. (46 L. T. Rep., N.S. 
883.) 


a ~~ — 


INSURANCE LAW. 





FIRE POLICY -—- CONDITIONS IN — VACANCY OF PREM- 
ISES— WHEN DWELLING-HOUSE UNOCCUPIED.— De- 
fendant in January, 1881, issued to plaintiff a policy of 
insurance on his household furniture contained ina 
frame building, to be occupied as a private summer 
residence. In the body of the policy immediately 
following the description, was inserted in writing the 
following provision: “It is hereby understood and 
agreed that the said premises are not to be used as a 
hotel or boarding-house, and that they are not to be 
left unoccupied any portion of the year.”” At the time 
plaintiff purchased, an employe of the former owner 
lived in,and with his family occupied fourroomsin one 
wing of the building, and continued to live there until 
April 5th, 1881. In March, plaintiff employed H. to 
take charge of the place as gardener; he was to re- 
move there and occupy the same rooms in the wing. 
On March 22, 1881, H. went to the place and engaged 
board at a neighbor’s, his family not accompanying 
him, owing to the sickness of his wife. H. slept at 
his boarding-house, but had the keys of the house and 
assumed general charge of the place. On April 19th, 
the building took fire from leaves H. was burning on 
the grounds, and was entirely consumed, with the in- 
sured furniture. In an action on the policy, held, that 
the building was unoccupied within the meaning of 
the policy, which was therefore forfeited by the breach 
of the warranty. According to well settled rules of 
construction the written agreement in this policy, as 
to the use and occupation of the premises containing 
the insured property, must be construed as an express 
promissory warranty on the part of the plaintiff, in 
the nature of the condition precedent. An actual 
and literal compliance with this condition and war- 
ranty is essential ‘to the plaintiff's right of recovery. 
May on Ins., § 156; Wood on Fire Ins., § 165; Flanders 
on Fire Ins. 226; Dewees v. Manhattan Ins. Co., 5 
Vroom, 244; Carson v. Jersey City F. Ins. Co., 14 











id. 300. A dwelling-house is only occupied within 
such a condition, when human beings habitually re- 
side in it, and it is unoccupied when no one lives or 
dwells init. The phrase ‘left unoccupied”’ will not 
be construed as implying an abandonment or willful 
vacation of the premises, leaving them uncared for. 
Herrman v. Merchants’ Ins. Co. 81 N.Y. 184; Herrman 
v. Adriatic Ins. Co., 85 id. 162. New Jersey Court of 
Errors and Appeals, March Term, 1882. Sonneborn v. 
Manufacturers Insurance Co. Opinion by Green, J. 
(15 Vroom, 220). 


FIRE POLICY — WARRANTY — INCUMBRANCES.— An 
application was made for insurance under the regula- 
tions of the company. It required that the ques- 
tions put therein should be truly answered as a pre- 
liminary to the issuing of the policy. The application 
contained among others the following questions: ‘‘Is 
there any incumbrance on the property?” and this 
was followed by the requisition, ‘‘ If mortgaged, state 
the amount.’’ Over against the question the agent of 
the company wrote, * Expects to borrow $2,500 and 
use the policy as collateral,’’ and opposite the follow- 
ing requisition he wrote nothing, but made a dash 
only. When the application was made the property 
was subject to four mortgages, amounting to $3,700. 
Held, thas the policy having been issued upon an ap- 
plication in which the question as to the incumbrances 
had been left unanswered, without intention,to de- 
ceive, there was no warranty upon that subject. New 
Jersey Court of Errors and Appeals, March Term, 1882, 
Jersey City Insurance Co. v. Carson. Opinion by 
Runyon, Chancellor (15 Vroom, 210). 


LIFE POLICY — MUTUAL BENEFIT ASSOCIATION — 
REMEDY .— If a mutual benefit association fails to pay 
the amount due upon the death of # member whom it 
has agreed to insure to the extent of a certain sum for 
each certificate in force, the remedy is by an action 
for breach of contract, especially if the liability is dis- 
puted; and not by mandamus to compel the company 
to assess its members in order to make up the amount 
due. A private corporation cannot, by entering into 
a peculiar form of contract, avoid an action at law for 
its breach, or give an appellate court original jurisdic- 
tion for the collection thereunder of money demands 
against it; nor will its insolvency, or the fact that it 
cannot make such demands until it has raised the neces- 
sary funds, confer such jurisdiction. Michigan Sup. Ct., 
January 11, 1882. Burland v. Northwestern Mutual 
Benefit Association. Opinion by Marston, J. 








CORRESPONDENCE. 





HoMESTEAD EXEMPTION. 


Editor of the Albany Law Journal: 

The question whether a homestead exempt under 
chap. 260 0f Laws 1850 is exempt fvom taxation has, it 
seems to me, been determined by the courts, 1. By1 
R. S. 388, §4,sub. 9; 1 Edm. St. 361, ‘ All property 
exempied by law from execution” is exempt from tax- 
ation. 2. Chapter 260 of Laws 1850 exempts a home- 
stead ‘‘from sale on execution for debts hereafter 
contracted.’ Section 1397 of the Code of Civil Proced- 
ure uses the same language. This does not exempt it 
from sale on execution, but only from sale on execu- 
tion for ‘* debts contracted ’’--exemption from a speci- 
fied class of executions. Lathrop v. Singer, 39 Barb. 
396; Schouten v. Kilmer, 8 How. Pr. 527. Nor does it 
exempt fora debt contracted before the notice was 
filed. Rice v. Davis, 7 Lans. 393. The Revised Statute 
only exempts property from taxation which is 
generally exempt, or exempt from all executions. The 
law of 1850 does not so exempt a homestead, and it 
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follows that a homestead is not exempt from taxation. 
Cooley on Taxation, 146 et seq. Lex. 


——$g—__—— 
NEW BOOKS AND NEW EDITIONS. 


RAPALJE’S JUDICIAL CRITICISMS. 

A Table of American and English Cases which have been af- 
firmed, applied, commented on, compared, changed by 
statute, denied, disapproved, distinguished, doubted, ex- 
plained, followed, limited, modified, not followed, opposed 
overruled, questioned, reconciled, reversed, or otherwise 
criticised or cited, in reported decisions of the American, 
English, Canadian and Nova Scotian courts. Volume I. 
Covering the decisions published during the year 1881. By 
Stewart Rapalje and Robert L. Lawrence. Jersey City : 
F. D. Linn & Co., 1882. Pp. xxx, 844. 

This publication, one can see from the title page, 
must be very useful if well executed, and that the 
editorial work is thoroughly done, the reputation of 
the editors is a sufficient assurance. There are tables 
of reports and abbreviations, and the volume is hand- 
somely printed. 


ScHOULER’S Domestic RELATIONS. 


In announcing the third edition of this work, we 
cannot do better than to reiterate our opinion, more 
than once expressed, that it is out of sight the best 
work on this interesting subject. Although the topic 
has received many judicial illustrations of late, yet Mr. 
Schouler has kept his volume within the moderate 
limit of 800 pages. With this and his recent treatise 
on Husband and Wife the practitioner is thoroughly 
equipped. The publishers, Little, Brown & Co., have 
printed the book in their best style. 





HACKET?’S GENEVA AWARD ACTs. 
The Geneva Award Acts, with notes and references to deci- 
sions of the Court of Commissioners of Alabama Claims. 
By Frank W. Hackett, of the Washington (D. C.) Bar. 
Boston: Little, Brown & Co., 1882. Pp. xiv, 207. 

This volume has considerable historical interest, and 
may prove important to those who lost their chests, 
chronometers, and other things, by tbe depredations 
of the celebrated corsair. The author was secretary of 
Mr. Evarts on the original arbitration, and thus has a 
large acquaintance with the entire subject. He has 
appended a form of ‘‘ petition by sailor for loss of per- 
soual effects,’ etc., and if he has carried out the rul- 
ing prices, we are sorry that we did not lose something 
by the “ Alabama.” Our “working coat” certainly 
is not worth $25, and $18 strikes us as rather high fora 
sailor’s “6 white shirts.’”’” But our old friend, the 
author, is a humorist, the originator of our old-time 
“Obiter Dicta,’’ and he has perhaps given his fancy 


play. 


THOMPSON AND MERRIAM ON JURIES. 

A Treatise on the Organization, Custody and Conduct of 
Juries, including Grand Juries. By Seymour D, Thomp- 
son and Edwin G. Merriam, St. Louis, Mo.: William H 
Stevenson, 1882. Pp. iii, 782. 

This book, the work of one celebrated law-writer, 
and of another who has displayed excellent abilities in 
the same field, seems to be constructed with method, 
thoroughness and discrimination. It is marked by 
the excellent arrangement that uniformly character- 
izes Judge Thompson’s work. The subject is one of 
every-day importance and continually growing inter. 
est. It is probable that ever since Mr. Proffatt’s 
excellent work on the same subject a fair place has 
been made for another, and that this volume is well 
entitled to occupy it. It would seem that an index of 
82 pages ought to be exhaustive, but we look in vain in 
it for “ polling the jury.”” The subject is treated, but 
there seems to be no definite direction to it in the in- 
dex, The book is admirably printed, 





New York Ciry Laws. 


New York City @onsolidation Act of 1882 An act to consoli- 
date into one act and to declare the special and local 
laws affecting public and local interests in the city of 
New York, being Chapter 410 of the Laws of 1882. 

This ponderous quarto of 800 pages represents a vast 
amount of useful labor skillfully performed by the 
commission of which Mr. Bliss was chairman. Mr. 
Bliss has done a great deal of professional work, some 
praiseworthy, some otherwise, and we have never 
hesitated to express our opinion of the latter. Of this 
work we have heretofore spoken in praise, and it gives 
us pleasure to reiterate that opinion It is a great and 
indispensable task most admirably and conscientiously 
performed, so far as appears on the surface. Mr Bliss 
deserves public thanks for his zeal and industry. 


—\—_____—— 


NEW YORK COURT OF APPEALS DECISIONS 





'-r- following decisions were handed down, Tues- 


day, October 17, 1882. 


Judgment affirmed with costs—Robinson v. Bren- 
nan; Sage v. Roberts; Stearns v. Field; Howard v. 
Hayes; Beattie v. The Delaware, Lackawanna and 
Western Railroad Company ; Sharkey v. Manfietd.— 
Judgment reversed and new trial granted, costs to 
abide the event-—Story v. The New York Elevated Ruil- 
road Company. Judgment modified by striking the 
Clark claim, with interest, from the record, and as so 
modified affirmed without costs in this court to 
either party — Wakefield v. Fargo (Nos. 1 and 
2).——Orders of General and Special Terms 
reversed, with costs— Goddard v. _ Stiles.— 
Orders of General Term reversed. Judgment on trials 
at Circuit affirmed with costs — Burleigh v. Gebhard 
Fire Insurance Company; Burleigh v. Adriatic Fire 
Insurance Company. Order affirmed without costs 
— In re Tinsley.—— Order of General Term reversed; 
that of Special Term affirmed with costs— The Balti- 
more and Ohio Railroad Company v. Arthur; Dodd v. 
Neilson.—— Order affirmed with costs— Howell v. 
Leavitt.—— Order affirmed — Tabor v. The People.— 
Motion to put cause on calendar as preferred. Denied 
without costs — Bertles v. Nunan ; Crooke v. County of 
Kings, Crooke v. Prince; Hynes v. McDermott.— 
Motion to amend return denied without costs — In re 
New York Centraland Hudson River Railroad Com- 
pany v. Cottle—— Motion to revive suit granted; ten 
dollars costs of motion to abide event of action — Can- 
dee v. Smith.—— Motion denied — In re Percy. 








—_—_.———. 
NOTES. 


) R. SHERMAN S. ROGERS may be hailed as a 

great discoverer. He has discovered that Mr. Gro- 
ver Cleveland is in every way equal as a lawyer to ex- 
chief judge Secretary Folger!—— The American Law 
Review for October contains the following leading arti- 
cles: Charter-Parties, by Orlando F. Bump; Conflict 
between Federal and State Decisions, by J. B. Heis- 
kell; Three Kinds of Law Books by Charles W. Storey. 
——The Law Magazine and Review for August contains 
the following articles: The Channel Tunnel from the 
point of view of International Law, by H. J. W. 
Coulson; the Criminal Liability of the Hundred, by 
F. W. Maitland; the United States Supreme Court on 
Bills of Lading; Scrutin de Liste, as modified in the 
Italian Parliament, by Tomasse Tittoni; the Law of 
Nations in time of Peace and War.—— Redfield’s Re- 
ports are published by Banks & Brothers, of this city, 
and not by Baker, Voorhis & Co.,as we announced 
last week. 
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CURRENT TOPICS. 





HERE are two topics of which we are heartily 
tired, and we dare say our readers are, and 
these are the ‘‘insanity ” of Guiteau and the ‘‘ fail- 
ure” of the jury system. But if learned men will 
keep on writing about them, and apparently getting 
pay for so doing, we feel called on to continue to 
raise our feeble voice in the debate. Dr. Beard has 
issued a little book, called ‘‘The Psychology of 
Salem Witchcraft of 1692, and its Practical Appli- 
cation to our own time,” which latter phrase means 
the Guiteau case. The learned doctor combats the 
legal test of knowledge of right from wrong, and 
says ‘it is dying out in England, where it origi- 
nated, and will die in America,” and ‘‘is disre- 
garded in important cases.” Of course we cannot 
say he is wrong in his prediction, although the signs 
are all against him; but as to his assertion, he is 
completely mistaken; there is not the slightest indi- 
cation to support him. It is quite unfair in him to 
instance the case of Maclean, who fired at the 
Queen, because there was not the slightest attempt 
to controvert the proof of insanity. The courts of 
England and this country cling more determinedly 
every day to the capacity to tell right from wrong 
as the test of legal accountability, and so they 
ought. The doctor shows a sadly illogical mind in 
instancing the.case of Freeman, the negro, defended 
by Seward. That criminal was an apparent idiot, 
and the post mortem disclosed that his brain was so 
diseased that he could have had no sense. Guiteau 
was a remarkably acute and cunning man, display- 
ing on the trial and all his life much more admira” 
ble mental powers than Dr. Beard displays in his 
book, and the post mortem showed that his brain 
was almost perfectly healthy and normal. Guiteau 
was no more insane, legally speaking,than Damiens, 
Ravaillac, Gerard, Felton, or Charlotte Corday. He 
may possibly have been a fanatic, like these, al- 
though we do not believe it from the evidence, but 
he was legally accountable and was justly hanged. 
What Salem witchcraft has to do with the question 
nobody but a professional expert on insanity could 
imagine. 





On the jury system there are no less than three 
recent deliverances, one in favor, by Mr. Foster, 
jn the last North American Review, and two against, 
by Mr. Arthur Stickney and Mr. Robert Jones, in 
the last Century magazine. There is nothing 
specially new in either of the two former articles. 
Mr. Foster argues for the modification and im- 
provement of the system by adopting a majority 
verdict and a more stringent method of selecting 
juries. Mr. Stickney, who is familiary known as a 
gentleman who finds very little that suits him in the 
world as it is organized, cannot get the jury quite 
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to suit him without also putting the judges “‘ out of 
politics,” that is to say, he would abolish the jury, 
appoint the judges, and have the judges act as 
triers of fact. Mr. Jones is of the like opinion, but 
he would not even allow a jury in a capital or other 
criminal case. The idea of a single judge with the 
power of life and death in his hands reminds one of 
the Mirzan case in Egypt, which shocked the whole 
civilized world. It would indeed be a pretty state 
of affairs to have the governor appoint all the 
judges, have them hold for life, and have them sit 
as jurors on every issue of fact between the citizens 
and the State and the citizen! We guess that the 
‘‘anti-monopolists”” would have something to say 
against this, although it would suit Mr. Jay Gould 
very well. Mr. Stickney inquires where we could 
find a better jury than the seven judges of our 
Court of Appeals. We say we could hardly find a 
poorer one, and that is what they too would say. 
Mr. Reuben Jones has Céscovered that nobody 
wants a jury unless he is a rascal or is on the wrong 
side of the case. He also instances the success with 
which the equity judges try issues of fact. He ap- 
parently forgets that when there is a serious ques- 
tion of fact, under the system of legal and equita- 
ble powers in the same court, the judge almost 
uniformly refuses to try it, and summons a jury. 
We have repeatedly given our views on this subject, 
and do not now feel warranted in repeating more 
than this—an agument too little insisted on — that 
under the jury system the responsibility of deciding 
on issues of fact is distributed among the commu- 
nity in all cases, and among the twelve in every 
particular case. This is best for courts and citizens. 
There is the least chance of bias or corruption, and 
the verdict is most satisfactory and acceptable to 
litigants. On the other hand, professional jurors 
would soon become as detestable as many of our 
expert witnesses, and even more so. But all this 
writing is wasted. The people will never surrender 
the jury system. They may not insist on availing 
themselves of it in particular cases. They ought to 
purify the selection of jurors and adopt some ma- 
jority plan of verdict in civil cases. But the right 
to a jury when they want it they will have in spite 
of Mr. Stickney and Mr. Jones. If they should 
ever surrender it we should at once get our ark 
ready for some undisguised despotism, and in a lit- 
tle while we should hear Mr. Stickney and Mr, Jones 
calling to us to take them aboard. 


In another column we give in full the prevailing 
opinion of our Court of Appeals in the Elevated 
Railway case. The views adopted by the majority 
of the court are presented with great force and 
clearness by Judge Tracey. “here is singularly lit- 
tle adjudication on the precise question at issue. 
The most nearly in point of recent cases is Stanley 
v. City of Davenport, 54 Towa, 463; S. C., 37 Am. 
Rep. 216, holding that a city has no inherent right 
to authorize or permit the use of steam-motors upon 
railways in streets, where the fee of the streets is in 
the city in trust for public purposes. This cannot 
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be done without legislative authority. And we sup- 
pose it follows, not without compensation to adjoin- 
ing property owners. 


We meant to enter our protest, last week, against 
the idea of ‘‘Swearing by Telephone,” which our 
correspondent seemed to approve. There is a good 
deal of room for deception and imposition in such 
a practice. No one can be absolutely certain of the 
human voice thus communicated. A forged affida- 
vit may be sent to the officer, and an impostor may 
swear to it by telephone, and a fraud may thus be 
perpetrated. If a photograph is inadmissible in 
evidence without proof of the accuracy of the pro- 
cess by the photographer, certainly we cannot re- 
pose upon the sound of the human voice communi- 
cated over a mile of wire. Even if the officer were 
acquainted with the voice there would be room for 
deception. Moreover the form of taking an oath is 
thus subordinated to the laziness or convenience of 
the deponent in a manner quite uncongenial with 
good ideas of the sanctity and solemnity of oaths 
and the decorum of public justice. 


The verdict in the case of Miss Prescott, the 
actress, against the American News Company, has 
excited a good deal of astonishment. As we once 
before took occasion to say, we see no reason why a 
news-dealer who sells and circulates a malicious 
libel, for profit, should not be held in reasonable 
damages, although he may be ignorant of the fact 
of the libel. He must be careful at his own hazard. 
The citizen is entitled to protection against irre- 
sponsible newspaper libellers, and those who sell 
such wares must look out — venditor caveat. In this 
particular case, if the defendant had confined itself 
to proof of its ignorance of the fact of the libel, it 
probably would have got off for nominal damages, 
or for some small amount. But very foolishly and 
unnecessarily the defendant justified by reiterating 
and undertaking to prove the matter charged in the 
libel. The result is a verdict of $12,500 damages. 
Perhaps the verdict may be thought excessive, but 
we have no great fault to find with it. It is bad 
enough for a man innocently to sell and circulate a 
newspaper charging a respectable woman with being 
an adulteress, and that she has been the mistress of 
twelve different men; but when on being called to 
account it essays to prove the truth of such a charge, 
it takes up the sword, and must succeed or perish 
by the sword. The verdict is all right. The talk 
of Miss Prescott’s attorneys about bringing a new 
action for the libel contained in the justification in 
the answer in this case is of course sheer nonsense. 
We wish Miss Prescott would now have her news- 
paper defamers indicted and set at sawing stone or 
making shoes, and thus made to render a little use- 
ful service to the State. It is high time that the 
dirty mercenaries of the press should be restrained 
by law, and every such attempt should be encour- 
aged and applauded. This is the true way to effect 








such a reform, and it is altogether more effectual 
and laudable than the St. Louis plan. 


We have more than once remarked on the resigna- 
tion with which the English give up old ideas when 
once convinced that they are inconvenient or im- 
provable. But the calmness with which they resign 
Westminster hall gives us a surprise. The London 
Law Times says: ‘‘The opening of the new courts 
by the Queen is contemplated with peculiar satisfac- 
tion by the Times, because it will compensate to 
some extent for the loss of the prestige conferred 
by the ancient traditions of Westminster hall! 
These are not days in which to attach much prestige 
to ancient legal traditions. Chief justices and 
barons and vice-chancellors, special pleading and 
genera! technicality, have all gone overboard within 
a very short period; and we are sure that what is 
left of the old state of things will not suffer by 
transplantation to courts where business will be con- 
ducted free from the offensive presence of dirty 
crowds of idlers which invariably at Westminster 
mingle with the profession, and make the time 
spent in court a severe test of strong constitutions, 
We bid farewell to prestige bought at such a price 
with all our heart.”” We suppose the old hall will 
be preserved for coronations and such childish spec- 
tacles, and as a sort of show-house, like the Tower. 
It would now be a good idea to abolish the lawyers’ 
wigs and gowns, and keep a few suits of them on 
show in Westminster hall, as old suits of armor are 
kept on exhibition in the Tower. It also occurs to 
us that the surrender of this hallowed place should 
teach us resignation in parting with the vaulted 
stone ceiling of the Assembly chamber in our new 
capitol, and reconcile us to having a safe structure 
in which whatever is said, however silly or unim- 
portant, can be heard. 


—_—___.»—___—__—- 


NOTES OF CASES. 





[* Cohn v. Kahn, Hamilton (Ohio) Common Pleas, 
8 Cin. L. Bull. 154, it was held that the sign, 
‘*The Original Misfit Clothing Parlor,” is not an 
infringement upon the sign, ‘‘ Misfit Parlors.”” The 
court said: ‘* The plaintiff rented a residence in 
this city last March, and turned the parlors into a 
salesroom for clothing, which, he alleges, is pur- 
chased by him from various merchant _ tailors 
throughout the country, and is known to the trade 
as misfits, and has given his place of business the 
name ‘Misfit Parlors.’ The defendants have re- 
cently opened a similar place of business at the 
corner of the next street, and given it the name 
‘The Original Misfit Clothing Parlor,’ for the pur- 
pose, the petition alleges, of depriving the plaintiff 
of the good-will of his business, and inducing the 
public to believe that the goods furnished by them 
are those of the misfit parlors of which he is the 
proprietor. It is further alleged that they have 
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means of advertising, which is calculated to and 
does draw off the custom of the public who have 
identified him under the name misfit parlors; that 
their place of business, although at the corner of 
the next street, and numbered on that street, has 
also been given numbers on the same street with 
him; that before going there they tried to rent the 
house adjoining his, and then the house opposite, 
and that they falsely represent to the public that his 
business is only a branch of theirs, and that they 
were the original owners and had sold the said busi- 
ness to him. The prayer of the petitioner is for an 
injunction against their use of the name Misfit Par- 
lors, or Original Misfit Parlors, or from interference 
in any way with the good-will or trade of plaintiff, 
or holding themselves out as the original misfit par- 
lors. The defendants demur. ‘ Misfit parlors’ is not 
a trade-mark. There are cases which include within 
that term the name applied to point out and desig- 
nate a dealer’s place of business, distinguishing it 
from the business locality of other dealers. Filley 
v. Fussett, 44 Mo. 168; Marshall v. Pinkham, 52 Wis. 
572, 578; S. C., 38 Am. Rep. 756; Shaver v. Shaver, 
54 Iowa, 208, 210; S. C., 37 Am. Rep. 194. But in 
strictness the meaning is confined to a name or de- 
vice attached to goods manufactured or sold. Gil- 
man V. Hunnewell, 122 Mass. 139, 147; Manufactur- 
ing Co. v. Halil, 61 N. Y. 226, 229; 8. C., 19 Am. 
Rep. 278. The name of a place of business is not 
a trade-mark at all, but a trade-name. Pepper v. 
Labrot, 8 Fed. Rep. 41. Protection will be extended 
however upon analogous principles. Manufacturing 
Co. v. Hall, 61 N. Y. 226; 8. C., 19 Am. Rep. 278. 
Thus, where a name is given to a hotel, or a news- 
paper or a line of omnibuses, the use of the same 
name, or a colorable imitation thereof, by a riva- 
proprietor, has been enjoined. Howard v. Henl 
riques, 3 Sandf. 725; Woodward v. Lazar, 21 Cal. 
448; Marsh v. Billings, 7 Cush. 322; Stone v. Carlan, 
13 Law Rep. 360; Clement v. Maddick, 1 Giff. 98; 
Bell v. Locke, 8 Paige, 75; Matsell v. Flanagan, 2 
Abb. Pr. (N. 8.) 459; Knott v. Morgan, 2 Keen, 213. 
But these are all cases of a name of ownership, as 
in Knott v. Morgan, the ‘London Conveyance Com- 
pany;’ or a fancy name invented or arbitrarily ap- 
plied, as ‘Irving House,’ ‘What Cheer House,’ 
‘Bells Life,’ New Era,’ etc. Gilman v. Hunnevell, 
122 Mass. 151; Burrows v. Knight, 6 R.1. 488. ‘ Mis- 
fit parlors ’ is not a name of this kind. Parlors is a 
style of description that may be adopted by any one 
who thinks the public will walk in with more readi- 
ness than if he called his place a shop or a store. 
‘Misfit ’ defines the business,that is, as alleged inthe 
petition, the selling of clothing known to the trade 
as misfits. The combination of the two words does 
not distinguish a particular locality, but is applica- 
ble to any place where business of the same kind is 
carried on. It is like the name ‘ Antiquarian Book 
Store,’ Choynski v. Cohen, 39 Cal. 501; or ‘Carriage 
Bazaar,’ Boulnois v. Peake, lL. R., 18 Ch. D. 513, 
note; and falls within the rule that a mere general 
description by words in common use, denoting kind 
or quality, or indicating that a certain class of goods 





is dealt in, cannot be the subject of exclusive appro- 
priation. Canal Co. v. Clark, 18 Wall, 311; Manu- 
facturing Co. v. Trainer, 101 U. 8. 51, 55; Gilman 
v. Hunnewell, 122 Mass. 189; Marshall v. Pinkham, 
52 Wis. 572; S. C., 38 Am. Rep. 756; Browne on 
Trade-marks, § 161.” But as the demurrer admitted 
the fraud alleged, the plaintiff had judgment. 

In Brobst v. Rug, Supreme Court of Pennsylvania, 
October 2, 1882, 13 Pitts. L. J., it was held that in 
an action for malicious prosecution the defendant 
may not prove that he acted under the advice of a 
justice of the peace. The court said: ‘‘ When a 
prosecutor fully and fairly submits to his counsel, 
learned in the law, all the facts which he knows are 
capable of proof, and is advised that they are suffi- 
cient to sustain a prosecution, and acting in good 
faith on that opinion does institute the prosecution, 
he is not liable to an action for malicious prosecu- 
tion although the opinion is erroneous. Shall the 
advice of a committing magistrate have the same 
effect? We think not. Justices of the peace are 
not required to be learned in the law. In fact, gen- 
erally through the State they are not. They are 
not qualified by a course of study to give advice on 
questions of law. They do not pursue it as a pro- 
fession. They are not charged with the duty of 
advising any person to commence a prosecution. 
They ought not to act as attorney or agent for one 
in regard to a prosecution he is about to institute 
before them. Their duties are judicial. They may 
in the discharge thereof reduce the substance of 
the complaint to writing in the form of an informa- 
tion by the prosecution. Then they judicially de- 
termine whether the facts therein averred be suffi- 
cient to justify the issuing of a warrant. An 
educated business man may be much better qualified 
than many inexperienced justices of the peace to 
advise as to the law; yet I am not aware that the 
advice of such a person has ever been held to pro- 
tect against damages for a malicious prosecution.” 





In State v. Baltimore and Ohio Railroad Company, 
58 Md. 221, an action to recover damages for the 
death of a human being, alleged to have been caused 
by the defendant’s negligence, the deceased was 
found under the cars of the defendant mortally 
wounded. There was no testimony showing how he 
came there, nor that he had any right on the track. 
The place was not a street or highway crossing, but 
was a siding, and the cars were moving about one 
mile an hour. There was evidence that there was 
no brakeman on the cars while they were run on the 
siding, but this was controverted. Held, that there 
was no evidence of negligence on the part of the 
defendant, even assuming the ubsence of brakemen, 
and that there was no proof of absence of fault on 
the part of the deceased, and that a direction to find 
for the defendant was right. 

In Coates v. Pennsylvania Fire Insurance Co., 58 
Md. 172, it is held that where a policy of fire insur- 
ance makes the loss payable to a mortgagee of the! 
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premises, the owner may maintain an action for the 
loss, with the express consent of the mortgagee. 
The court said: ‘‘ There was no consideration mov- 
ing from the mortgagee to the company; and the 
company assumed no enhanced risk or burden in 
consenting to pay the insurance money to the 
mortgagee. This application or disposition of the 
money was an arrangement, in substance, as between 
the assured and the mortgagee, for the greater se- 
curity or indemnity of the latter, and was not of 
the essence of the company’s obligation. The right 
to the ‘money really accrued to the assured, in case 
of loss, by virtue of their having been the contract- 
ing party; of their property being the subject of 
the insurance; and of their having paid the premi- 
ums which constituted the consideration. But be- 
cause of their direction simply, incorporated at 
their instance in the policy, and not because of any 
independent liability incurred to the mortgagee by 
the company, the mortgagee was designated as the 
recipient of the payment, though in fact such pay- 
ment inured to their own benefit. It is true that by 
reason of this provision the mortgagee acquired 
such an interest under it that suit could have been 
brought by it had it so elected. ‘If (says Buller, 
J.,) one person makes a promise to another for the 
benefit of a third, that third may maintain an action 
upon it.’ 3B. & P. 149, in notis. ‘In policies of 
insurance, it is a common practice to bring your ac- 
tion either in the name of the party by whom the 
contract was made, or of the party for whom the 
contract was made.’ Per Bayley, J., Sargent v. 
Morris, 3 B. & Ald. 281. The designation of a 
party to whom the money shall be paid over does 
not destroy the legal right of the party, through 
whose contract the right to have the money has ac- 
crued, to demand it himself when there has been 
a failure to so pay it over.” To the same effect, 
Martin v. Franklin Fire Insurance Co., 88 N. J. 140; 
8. C., 20 Am. Rep. 372. 


~~ -* — 


NEGOTIABLE INSTRUMENT— TIME OF 
PAYMENT. 





HE article next succeeding this reminds us of 
several recent cases involving a somewhat simi- 

lar question. In Miller v. Poage, 56 Iowa, 96, it was 
held that a note is rendered non-negotiable by a 
provision that ‘‘if the agent does not sell enough 
in one year, one more is granted.” Seevers, J., ob- 
served: ‘*We think the true construction is that 
the maker was the agent of the payee for the sale 
of something, and if he realized sufficient funds 
from such sales the amount specified was to be paid 
within one year. Payment during such time was 
to be made only on condition that the necessary 
funds were realized. This clearly implies the in- 
strument was to be paid out of a particular fund, 
and for this reason, and because payable only on the 
happening of a condition, it was not negotiable 
during the period aforesaid. It is true it is paya- 
ble absolutely at the expiration of two years. But 





we think it must have been negotiable when exe. 
cuted, and continuously from that time, or not at 
all. No adjudicated case to which our attention 
has been called is precisely like this. The nearest 
approach to it is Cota v. Buck, 7 Metc. 588. It is 
difficult to draw a sharp distinction between the 
two cases. We shall not therefore make the at- 
tempt, but determine the case at bar upon principle, 
as we deem right.” 

Adams, C. J., and Day, J., dissented. In a dis- 
senting opinion, Day, J., observed: ‘‘ The italicized 
portion does not render the note payable out of a 
particular fund, but simply provides a condition 
upon which the payment shall be extended one year, 
The note may be payable in one year. It is payable 
absolutely in two years.” 

In Smith v. Van Blarcom, 45 Mich. 371, the note 
provided that ‘‘the makers and indorsers of this 
note expressly agree that the payee or his assigns 
may extend the time of payment thereof indefi- 
nitely, as he or they may see fit.” Held, non-nego- 
tiable. Campbell, J., said: “Plaintiffs in error 
claim that this clause was void, and that the note 
should stand without it. But it cannot he held 
void, unless it is either illegal or nugatory, or mean- 
ing nothing. Parties may make such innocent bar- 
gains as they choose, and the effect will not be to 
destroy the legality of the instrument, although it 
may destroy its negotiability. By the terms of this 
note, which must be read subject to the condition, 
it was not payable absolutely three months after 
date, or at any other one time. The time of pay- 
ment could be postponed not merely once but as 
often as either Charles H. Van Blarcom or his assigns 
might think it desirable. There is nothing on the 
face of the note whereby any one can tell, either 
directly or by reference to any particular event, at 
what period this paper will become absolutely paya- 
ble. We cannot conceive how this can be treated 
as not payable on a contingency. It would not be 
easy to harmonize all the cases on this subject, and 
we shall not attempt to do so. If any of them 
maintain that the time of payment may be indefi- 
nitely shifted at the will of any of the parties, we 
cannot accept the doctrine. Public policy would 
not be furthered, and honesty would not be sub- 
served by encouraging the negotiation of paper 
which is so palpably uncertain on its face that no 
good business man can look at it without seeing 
that it must have originated in peculiar dealings 
which would probably, if known, qualify its obli- 
gation. * * * We think the condition in ques- 
tion reduced the paper to a simple contract and de- 
stroyed its quality as a negotiable note.” 

So in Woodbury v. Roberts, lowa Supreme Court, 
September, 1882, where the note provided that “the 
makers and indorsers of this obligation, expressly 
agree that the payee or his assigns may extend the 
time of payment thereof from time to time, indefi- 
nitely, as he or they may see fit.” Held, non-nego- 
tiable. Beck, J., observed: ‘‘ When an instrument 
is not certain, or is not capable of being made cer- 
tain as to the time of payment, the law does not 
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regard it as negotiable paper. By the terms of the 
condition of the note in suit it would never fall due, 
but could be indefinitely extended at the will of the 
maker and indorsee, who, it will be observed, is the 
same party. When the instrument was executed 
the time of its maturity was contingent upon the 
option of the maker of the note. It was impossi- 
ble to determine when it would become due by the 
assent of the maker. The time of payment was 
uncertain, and was not capable of being made cer- 
tain. Nothing happened after its execution to re- 
move this uncertainty. Notes which, by their 
terms, are payable on or before a fixed or a specified 
event, are, it is true, uncertain as to the time at 
which they are payable. But there is no uncer- 
tainty as to the time when they become absolutely 
due. Paper of this character is regarded by the 
courts as negotiable. But the note before us may 
never fall due, for payment may be extended indefi- 
nitely. The rules applicable to commercial paper 
were transplanted into the common law from the 
law merchant. They had their origin in the cus- 
toms and course of business of merchants and 
banker, and are now recognized by the courts, be- 
cause they are demanded by the wants and con- 
venience of the mercantile world. Surely these 
rules ought not to be extended to paper, the like of 
which was never heard of in mercantile transac- 
tions. What business man would expect a banker 
to discount his paper in the form of the note in 
question in this case ? What merchant ever offered 
to give or was asked to receive a promissory note 
containing a like condition? We may safely say 
that notes of this kind are unknown to commercial 
transactions. Why, then, extend to them the rules 
of the commercial law. By regarding such paper 
as non-negotiable no prejudice will result to the 
mercantile and financial business of the country, 
but sharpers will be defeated in their attempts to 
swindle the confiding and unwary —a result in ac- 
cord with sound public policy and good morals. 
Miller v. Poage, 56 Iowa, 96; Smith v. Van Blarcom, 
45 Mich. 871, support the conclusions we have 
reached, that the note in suit is not negotiable. 
The case last named holds a note to be non-negotia- 
ble which contains the precise condition found in 
the note before us.” 

In Cota v. Buck, 7 Metc. 588, the note was paya- 
ble ‘‘as soon as can be realized of the above amount 
for the said property, I have this day purchased of 
the said P., which is to be paid in the course of the 
season now coming.” Held, negotiable. 

In First Nat'l Bank of New Windsor v. Bynum, 84 
N.C. 84; S. C., 37 Am. Rep. 604, a note payable 
on a certain day and conditioned that the payee 
should have power to declare it due at any time be- 
fore maturity that he might deem it insecure, held, 
not negotiable. Citing Brooks v. Hargreaves, 21 Mich. 
254. The note in the latter case was payable when 
‘“any dividends shall be declared” on a specified 
stock. The court said: ‘‘That must be payable at 
a time which must certainly arrive in the future, 
upon the happening of some event or the comple- 





tion of some period not depending on the future 
volition of any one.” The last case differed from 
the North Carolina case because there was no day 
whatever provided for payment. 

In Tradesmen’s Nat'l Bank v. Green, 57 Md. 608, 
a note payable by the commissioners of Madison 
square, ‘‘out of the appropriation for the said 
square for the year 1879, for lamps and fixtures fur- 
nished at Madison square,” was held non-negotia- 
ble, ‘‘ because the time of its payment is uncertain, 
is subject to a contingency not inevitable, and it is 
made payable out of a particular fund.” 

Daniels says (1 Neg. Inst., § 48): ‘‘If the time 
must certainly come, although the particular day is 
not mentioned in the note, it is regarded as nego- 
tiable, as the fact of payment is then certain.” 
Daniels gives an exhaustive review of the cases. 

As to notes payable on a certain day or before, at 
the option of the maker, they have been held nego- 
tiable in the following cases: Ernst v. Steckman, 74 
Penn. St. 13; 8. C., 15 Am. Rep. 542; Mattison v. 
Marks, 31 Mich. 421; 8. C., 18 Am. Rep. 197; 
Walker v, Woollen, 54 Ind. 164; 8. C., 23 Am. Rep. 
639. So of a note payable ‘‘one day after date or 
at my death;” Conn v. Thornton, 46 Ala. 587. 

The case of Curtis v. Horn, 58 N. H. 504, cited 
by our correspondent, was reported in full, ante, 12. 
We may repeat what is there said on this point: 
‘*Tt is now the common law that where the payment 
is made to depend upon an event that is certain to 
come, and uncertain only in regard to the time when 
it will take place, the note or bill is negotiable. 
Edwards on Bi'ls and Notes, 142; Story on Prom, 
Notes, § 27; Wheatley v. Williams, 1M. & W. 583; 
Andrews v. Franklin, 1 Strange, 24; Carlon v. 
Kenealy, 12 M. & W. 1389; Hrnst v. Steckman, 74 
Penn. St. 18; 8. C., 15 Am. Rep. 542; Walker v. 
Woolen, 54 Ind. 164; §. C., 23 Am. Rep. 689; Mat- 
tison v. Marks, 31 Mich. 421; 8. C., 18 Am. Rep. 
197; Cota v. Buck, 7 Metc. 589. In Ernst v. Steck- 
man the dictum of Lord Campbell in Alexander v. 
Thomas is criticised, the case distinguished, and 
Cota v. Buck approved. In Mattison v. Marks Judge 
Cooley disapproves of Hubbard vy. Mosely, the case 
upon which the subsequent Massachusetts cases 
stand. Notes like this are common in commercial 
transactions, and the rule of the common law ought 
not to be changed except for good causes. The re- 
cent Massachusetts cases, cited by the defendant, 
place the conclusions arrived at upon common-law 
grounds, yet they fail to state the reasons for over- 
ruling Cota v. Buck, and the law as held in other 
jurisdictions, and we are unable to see any.” 

In Ernst v. Steckman and Walker v. Woolen, supra, 
the notes were payable on a certain day, ‘‘ or before 
if made out of the sale of” a certain article. 

In White v. Smith, 77 Ill. 351; 8. C., 20 Am. Rep. 
251, a note payable to a corporation or order ‘in 
such installments and at such times as the directors 
of said company may from time to time assess or re- 
quire,” was held negotiable. Citing Goshen Turn- 
pike Co. v. Hurtin, 9 Johns, 217. This was likened 
to a note payable at sight, or at ten days after sight, 
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or in ten days after notice, or on request or on de- 
mand. ‘‘It was in effect payable on demand, or in 
installments on demand.” Citing also, Clayton v. 
Gosling, 5 B. & C. 360, where the note was payable 
**on having twelve months notice,” and Abbott, C. 
J., said: ‘‘Noris the time of payment contingent, 
in the strict sense of the expression, for that means 
a time which may or may not arrive. This note 
was payable at a time which we must suppose would 
arrive.” 





PROMISSORY NOTE PAYABLE ON OR BE- 
FORE A SPECIFIED DAY. 

N the case of Mahoney v. Fitzpatrick, lately decided 
by tbe Supreme Court of Massachusetts, and not 
yet reported, the court follows its previous decisions in 
Way v. Smith, 111 Mass. 523, and Stults v. Silva, 119 id. 
137, in which it was held that an instrument was not a 
negotiable promissory note if it was payable in the 
alternative at a specified future time or earlier at the 
option of one of the parties. It must be regretted that 
the court has thought it necessary to follow those 
cases, for they seem to involve a misapplication of a 
principle of Jaw, and they are directly contrary to the 
earlier decision of the same court in Cota v. Buck, 7 
Metce. 588, which the court does not mention in those 
cases, and which it can hardly be supposed that it was 
intended to overrule. They are also contrary to the 
decisions of almost every other court before which the 
question hascome. Carlon v. Kenealy, 12 M. &. W, 
139; Jordan v. Tate, 19 Ohio St. 586; Conn v. Thornton, 
46 Ala. 587; Ernst v. Steckman, 74 Penn. St. 13; Matti- 
son v. Marks, 31 Mich. 421; Walker v. Woollen, 54 Ind. 
164; Curtis v. Horn, 58 N. H. 504. An exception is 
found in Missouri in Chouleaw vy. Allen, 70 Mo. 290, 
339, where the court followed Way v. Smith, 111 Mass. 
523, but the question evidently received but little con- 
sideration, and the decision was placed chiefly upon 
other grounds. The effect of these recent Massachu- 
setts cases is entirely to change the character of a 
transaction which is steadily becoming more common; 
for according to them, the person to whom such an in- 
strument is transferred, instead of having the rights 
and title of the holder of a negotiable security, is but 
the assignee of a contract, upon which he can sue only 
iu the name of the original payee, and which is sub- 
ject in his hands to all the defenses to which it would 
be subject between the original parties. These deci- 
sions are also important as regards the negotiable bonds 
of corporations which form so large a class of invest- 
ments, fur such securities often contain a provision 
that they may be drawn by lot, and paid before the 
time when they would otherwise be payable, and their 
negotiability depends upon the-same rules as that of 
promissory notes. WVermilye v. Adams Express Co., 
21 Wall. 144; Commissioners v. Clark, 94 U.S. 287; 
Cromwell v. County of Sac, 96 id. 57. The reason given 
for the decisions in the three Massachusetts cases first 
mentioned above is that the instrument is not payable 
at a time certain, and therefore wants an essential qual- 
ity of a negotiable promissory note. It is a well estab- 
lished rule that a promissory note must be payable at 
a time that must certainly come, but before these 
cases there was no authority for saying that the time 
must be certain inany othersense. “The time of 
payment may be fixed by being named in the note, or 
made to depend upon some event which must certainly 
happen.” Mahoney v. Fitzpatrick, supra. “But it is 
not material that the time wien the event may happen 
is uncertain, provided it must happen at some time or 
other.’’ Byles on Bills (11th ed.) 9%. ‘Therefore a 








written promise to pay a certain sum of money at the 
death of a party to the instrument, or a limited time 
after the death of such party, or of a third person, ig 
a valid promissory note; because it must inevitably 
become due at some future time, since all men must 
die, although the exact period is uncertain.” Story 
Prom. Notes, § 27. ‘So where a note was payable by 
installments, with a proviso, that if default be made in 
payment of any part of the first installment, the whole 
shall become immediately payable, has been held to be 
a good negotiable note; for the time is absolutely fixed 
and must inevitably occur at the time when the last 
installment becomes due, if not by the prior event of 
non-payment of the first installment.” Id., § 28. See 
also Chitty on Bills (11th ed.), 95; Chalmers on Bills, 
18. 

In an earlier Massachusetts case, Cota v. Buck,7 
Metce. 588, an instrument was payable at the termina- 
tion of the coming season, and sooner if the amount 
could be realized out of a particular fund. Shaw, C. 
J., said, in delivering the opinion of the court: “The 
true test of the negotiability of a note seems to be 
whether the undertaking of the promissor is to pay the 
amount at all events, at some time which must cer- 
tainly come, and not out ofa particular fund, orupona 
contingent event. If it were payable ona contingency, 
or out of a particular fund, it would not be negotiable. 
This note, we think, was payable by the promisor at 
all events, and within a certain limited time. * * * 
The undertaking to pay was absolute, and did not 
depend on the fund. So as to the time, whatever time 
may be understood as the ‘coming season,’ whether 
harvest time or the end of the year, it must come by 
mere lapse of time, and that must be the ultimate limit 
of the time of payment.’’ Thisstatement was referred 
to by the same court in Taylor v. Curry, 109 Mass. 37, 
as ‘‘ the true test of the negotiability of a note.” 

In Way v. Smith, 111 Mass. 523, the time of payment 
was four months after date, with a proviso that pay- 
ment might be made at any time before maturity; in 
Stults v. Silva, 119 Mass. 137, it was one year and a half 
after date, or sooner at the option of the maker; and 
in Mahoney v. Fitzpatrick it was on demand or in 
three years from date. In each the time of payment 
must certainly have come. It must inevitably have 
occurred at the expiration of the time specified, if 
not previously. It must have come by mere lapse 
of time, and the time specified must have been the 
ultimate limit of the time of payment. There was even 
less uncertainty as tothe exact time for payment, 
then if the instruments had been payable, as they 
might have been, at the death of some person, for the 
uncertainty was confined to the four months, or year 
and a half, or three years, while the time of the death 
would be as indefinite as the possible duration of life. 
Tried by the rule above stated,the instruments in these 
three cases, so far as their time of payment was con- 
cerned, were valid negotiable promissory notes. 

In Way v. Smith, and Stults v. Sitva, the case of Hub- 
bard v. Mosely, 11 Gray, 170, was cited as an authority 
for the decision; the promise in that case was to pay 
$500 to the order of J. H. & W. L. Mills ninety days 
after date, with a proviso that ‘‘ as soon as the amount 
of $500 is received by the said J. H. & W. L. Mills, then 
this note is to be given up to the maker.”’ It was held 
that this was not a negotiable promissory note because 
it might be discharged by a payment to the payees 
after they had ceased to be the holders. The court 
said: ‘‘Such payment to them would have been 3 
good discharge of the contract, although it had then 
been passed over to a third person, if the promisor had 
no notice of such transfer. The stipulation or condi- 
tion therefore was inconsistent with its unlimited 
negotiability, and takes away from the contract the 
essential feature of a promissory note.’’ The case is 
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no authority for the proposition that a negotiable 
promissory note cannot be made payable at a specified 
time or sooner, at the option of a party or upon the 
happening of some event. 

In a late New Hampshire case, Curtis v. Horn, to be 
reported in a volume nowin press (58 N. H. 504), a 
promise to pay a sum of money “ on or before the first 
day of May next,’’ was held by the Supreme Court to 
be a valid negotiable promissory note. The Massachu- 
setts cases of Way v. Smith and Stults v. Silva were 
cited, but the court said: ‘It is now the common law 
that where the payment is made to depend upon an 
event that is certain to come, and uncertain only in 
regard to the time when it will take place, the note or 
billisnegotiable. * * * Notes like this are common 
in commercial transactions, and the rule of the com- 
mon law ought not to be changed except for good 
cause. The recent Massachusetts cases cited by the 
defendant place the conclusions arrived at upon 
common law grounds, yet they fail to state the reasons 
for overruling Cota v. Buck, and the law as held in 
other jurisdictions, and we are unable to see any.” 

It seems to us that considering the practice in com- 
mercial transactions, and the decisions of the courts 
in other States, it would deserve the attention of the 
Legislature of Massachusetts whether the law of that 
State as declared by Chief Justice Shaw in Cota v. 
Buck, supra, ought not to be restored. 


——__ >_—_ 


NEGLIGENCE 1N SUPPLYING DEFECTIVE 
ARTICLE CAUSING INJURY TO 
STRANGER. 





ENGLISH HIGH COURT OF JUSTICE, QUEEEN’S BENCH 
DIVISION, JUNE 12, 1882. 


HEAVEN V. PENDER, L. R., 9 Q. B. D. 302. 


The defendant supplied and erected a staging round a ship 
under a contract with the ship owner. The plaintiff was 
employed by the ship owner to paint the ship, and in the 
course of the work fell from the staging and was injured 
by reason of a defect in its condition. In an action for 
damages, held, that the defendant had no duty toward 
the plaintiff to supply a reasonably safe staging, and 
therefore was not liable. Winterbottom v. Wright, 10M. 
& W. 109, followed : George v. Skivington, L. R., 5 Ex. 1, 
disapproved of. 

CTION in the Bow County Court to recover dam- 

ages for injuries alleged to have been sustained 

by the plaintiff through the negligence of the defend- 
aut. 

The material facts appearing on the judges’ notes 
were as follows: 

The plaintiff, a ship- painter, was employed by Gray, 
& master painter, to paint a ship lying in the defend- 
ant’s dock for repairs. 

Gray was employed to paint the ship by the ship- 
owner. A staging round the ship was supplied to the 
shipowner by the defendant aud put up by him, but 
he had no control over the plaintiff during the prog- 
ress of the painting. The plaintiff whilst painting was 
standing on a plank forming part of the staging when 
one of the guy ropes gave way, causing a plank to shift 
and the plaintiff to fall into the dock, whereby he was 
severely injured. The staging had been put upon the 
same day that the accident happened. The rope, when 
examined after the accident, appeared to have been 
burnt at the place where it broke, but there was 
no evidence to show its condition when the staging 
was put up, or thut the defendant or his servants had 
any knowledge thit the rope was defective. 

The County Court judge gave judgment for the 











plaintiff for damages, of which the amount was agreed 
upon by the parties. 

A rule nisi having been obtained to show cause why 
judgment for the defendant or a nonsuit should not 
be entered, on the grounds that there was no evidence 
of any liability on the part of the defendant to the 
plaintiff, and that the defendant was entitled to judg- 
ment on the facts proved by the plaintiff at the trial: 

FIELD, J. Iam of opinion that the rule should be 
made absolute. The question is whether or not the 
plaintiff has sued the wrong person. It is undoubted 
that he was injured by falling from the staging through 
the defective condition of one of the ropes which 
supported it, though it does not appear whether the 
defect was there when the rope was supplied by the 
defendant. The fact that the rope broke is perhaps 
prima facie evidence of the defendant’s want of care 
in supplying it, but in order to support the action the 
plaintiff must show either the existence of a contract 
between himself and the defendant and a breach by 
the defendant, or that some relation existed between 
them which created a duty from the defendant to the 
plaintiff to use due and reasonable care, and that the 
defendant was guilty of a breach of that duty. No 
doubt there are railway and other cases in which oc- 
cupiers of property have been held liable who have 
simply invited upon their premises persons in pursuit 
of their lawful business, and then a duty is created to 
take due and reasonable care that the premises are not 
in a dangerous condition. That principle was well 
settled by Indermaur v. Dumes, 1 L. R., 1 C. P. 
274; 2 C. P.311.,which has been followed by many sub- 
sequent cases. I agree with what was said by Black- 
burn, J., in Smith v. Steele, L. R., 10 Q. B. 12, 
that there is no distinction to be drawn between fixed 
and movable property in applying the principle; it 
makes no difference whether a person as occupier of 
property invites another upon it, or supplies a thing 
to be used by another. The case of Smith v. London 
& St. Katharine Dock Co., L. R., 3 C. P. 326, ex- 
emplifies this; there the dock owners supplied a 
gangway to be used in obtaining access to the ship 
from the shore. They took upon themselves the duty 
of providing a roadway in fact to the ship, and having 
moved it so that it became insecure, they were held 
responsible for injury to the plaintiff caused thereby. 
But there is nothing here analogous to the cases 
founded on an invitation. If it had been shown that 
after the defendant supplied the staging he had any 
control over it, or might have moved it away, or pre- 
vented persons going on it; orif there had been any 
evidence to bring him into the position of an occupier 
in the sense of having the dominion and control over 
the thing supplied, the case would then have fallen 
within the principle of the cases I have referred to. 
but there is no such evidence. I think the evidence 
shows that the defondant parted with the control of 
his staging as a landlord does with the control of his 
property when he lets it. A landlord who reserves to 
himself, under his contract with the tenant, the duty 
of repairing walls is in a different position, because 
there he has the control over them, and a right of 
entry, for the purpose of repairing. 

There is no contract between the plaintiff and de- 
fendant here; no fraud onthe defendant’s part; no 
breach of a duty to tell the truth, as in Langridge v. 
Levy, 2M. & W. 519; 4 id. 337. I agree that there is 
no substantial distinction between the present case 
and George v. Skivington, L. R., 5 Ex. 1. The 
distinction that in George v. Skivington, the defendant 
knew that the article supplied was to be used by the 
plaintiff's wife, does not appear to make any difference. 
The point was clearly discussed and decided in Winter- 
bottom v. Wright, 10 M. & W. 109. There the defend- 
ant, who supplied the coach, kuew that it would 
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certainly be used by some coachman. If ever the 
duty which is relied on here to create a liability ex- 
isted, it was in that case, but the Court of Exchequer 
held that the public inconvenience caused by holding 
the defendant liable under such circumstances would be 
so great, that in the absence of any principle compell- 
ing them so to hold, they gave judgment for the de- 
fendant. That decision has been followed in Longmeid 
v. Holliday, 6 Ex. 761, and many other cases. The 
only doubt thrown upon it is by George v. Skivington, 
L. R., 5 Ex. 1, which I agree is an authority 
standing by itself in favor of Mr. Charles’ contention. 
I prefer to follow Winterbottom v. Wright, rather than 
George v. Skivington. 

Cave, J. Iam of thesame opinion. Where a li- 
censee goes upon or uses the property of his licensor 
for purposes in which the licensor is interested, there 
is a duty cast upon the licensor to see that the licensee 
is not exposed to unusual danger; and for a breach of 
that duty the licensor is responsible. The rule applies 
equally where the property is land or a thing to be 
used as the staging was here; the duty arises out of 
the possession and control of the thing—not out of 
the property in it. The only authority which can be 
cited in support of the plaintiff's case is George v. Skiv- 
ington. I think that case is inconsistent with Winter- 
bottom v. Wright, unless it can be distinguished, on 
the ground that the duty owing from the vendor to 
the purchaser is extended to the purchaser’s wife 
where the article is, to the knowledge of the vendor, 
bought for her use. If it cannot be distinguished, I 
must follow Winterbottom v. Wright in preference to 
George v. Skivington. The case of Nelson v. Liverpool 
Brewery Company, 2 C. P. D. 311, is not in point; but 
there are some dicta in it which appear to support Mr. 
Charles’ contention. The cases however upon which 
those dicta are founded are all clearly distinguishable 
from the present case. It lies upon the plaintiff here 
to show that the defendant was his licensor; that the 
defendant had the possession and control of the 
staging, and that it was by his permission the plaintiff 
came to be upon it when he was injured. I think 
there is no evidence of these essential conditions, and 
therefore that the ruling was wrong, and the defend- 
ant entitled to judgment. 

Rule absolute. 





INSOLVENT’S DISCHARGE NOT BINDING 
ON A NON-RESIDENT CREDITOR. 





VERMONT SUPREME COURT, MARCH TERM, 1882. 





BEDELL Vv. SCRUTON.* 

A discharge granted by a State court of insolvency is no bar 
to the claim of a non-resident creditor, who does not take 
part in the insolvency proceedings, or submit himself in 
any way to the jurisdiction of the insolvency tribunal; nor 
is the rule affected by the place where the contract is 
made or to be performed, or the forum in which it is 
sought to be enforced. 

CTION for goods. The opinion states the case, 
Judgment below, pro forma, for the defendant. 


Leslie & Rogers, for defendant. 
Alex. Dunnett, for plaintiffs. 


Roycr, C. J. This case was heard upon an agreed 
statement of facts; from which it appears that in 1874 
the defendant, then and now a resident of Vermont, 
contracted a debt to the plaintiffs, then and now 
residents of New Hampshire, for meat. In 1879 the 
defendant filed a petition in insolvency, and in due 
course obtained his discharge, under the provisions of 





* Appearing in 54 Vermont Reports, 





the act of 1876. The plaintiffs were notified of the 
insolvency proceedings, but did not prove their claim; 
and while said proceedings were pending brought this 
Suit and attached property acquired by the defendant 
after the filing of the petition. The defendant claims 
that the contract was to be performed by payment 
within this State, and that the debt is barred by the 
discharge, it being provable against his estate in insol- 
vency. 

In one reported case at least, Scribner v. Fisher, 2 
Gray, 43, the distinction contended for was attempted 
to be held, and the doctrine laid down that when the 
contract is to be performed in the State where the in- 
solvency proceedings are had,the discharge will be held 
a bar, as against the creditor resident of another State, 
But that case has since been overruled by the Supreme 
Court of Massachusetts, in Kelley v.Drury, 9 Allen, 27; 
and most emphatically by the Supreme Court of the 
United States in Baldwin v. Hale, 1 Wall. 223, a case 
originally brought in the Circuit Court of the United 
States for the District of Massachusetts. It must now 
be regarded as settled beyond question that a discharge 
granted by a state court of insolvency is no bar to 
the claim of a non resident creditor, who does not 
take part in the insolvency proceedings, or submit 
himself in any way tothe jurisdiction of the insol- 
vency tribunal; nor is the rule affected by the place 
where the contract is made or to be performed, or the 
forum in which it is sought to be enforced. The debt 
attends the person of the creditor, and unless he is 
within the jurisdiction of the court, no discharge 
granted by it can affect his rights. It is a question of 
citizenship, and State courts and State laws are pow- 
erless to affect the rights of non-resident creditors by 
any jurisdiction they may have or exercise over the 
person of the debtor, or by any proceedings in rem af- 
fecting the debt itself. 

In the case of Baldwin v. Hale, supra, the action was 
on a note made and payable in Boston, and indorsed 
by Baldwin, the maker, to Hale,a resident of Vermont. 
Baldwin soon after obtained a discharge in insolvency 
in Massachusetts, subsequent to which Hale, who had 
taken no part in the insolvency proceedings, sued the 
note in the U. 8. Circuit Court in Massachusetts; and 
the discharge, which expressly purported to be from 
all contracts payable or to be performed in Massachu- 
setts, was relied on as a defense. The court held the 
discharge no bar; and this decision was affirmed by 
the Supreme Court of the United States, Clifford, J., 
in the opinion, saying: ‘ Insolvent laws of one State 
cannot discharge the contracts of citizens of other 
States; because they have no extra-territorial opera- 
tion, and consequently the tribunal sitting under 
them, unless in cases where a citizen of such other 
State voluntarily becomes a party to the proceedings, 
has no jurisdiction in the case.”’ 

In the leading case of Ogden vy. Saunders, 12 Wheat. 
213, the same court say that a discharge under a State 
law, ‘“‘as against citizens of other States, is invalid as 
to all contracts;’’ and in Cook v. Moffat, 5 How. 309, 
‘a certificate of discharge under an insolvent law will 
not bar an action brought by a citizen of another State 
on a contract made with him.”’ 

This doctrine is supported by a large number of 
well-considered cases, and must be regarded as the 
settled law. Boyle v. Zacharie, 6 Pet. 348; Suydam v. 
Broadnax, 14 id. 75; Hawley v. Hunt, 27 Iowa, 303; 
Felch v. Bugbee, 48 Me. 9; Soule v. Chase, 389 N. Y. 
342; Watson v. Bourne, 10 Mass. 337; Poe v. Duck, 5 
Md. 1; Beers v. Rhea, 5 Tex. 349; Anderson v. Wheeler, 
25 Conn. 603; Crow v. Coons, 27 Mo. 512; Beer v. 
Hooper, 32 Miss. 246; McMillan v. McNeill, 4 Wheat. 
209; D’Arcy v. Ketchum, 11 How. 165; 3 Am. Law. 
Reg. (N. S.) 462. 
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As the above is decisive of the rights of the parties, 
we are not called upon to consider the constitutional 
question presented by the briefs. 

The pro forma judgment of the County Court is 
reversed, and judgment for the plaintiffs for the sum 
named in the agreed statement of facts, $111.70, with 
interest from November 4, 1874. 





—_————_.—__—__ 


RIPARIAN RIGHTS OF MUNICIPALITY. 


MICHIGAN SUPREME COURT, OCTOBER 4, 1882. 


Backus v. City oF Detroit. 

Acity has a right to build a wharf for public purposes where 
any street which has been duly dedicated to the public 
abuts upon a navigable stream. 

It is unimportant to this right whether the law of the State 
does or does not recognize in the bank owner a title to the 
land under the water to the middle of the stream, 


Barbour & Rexford and F. A. Baker, for complain- 
ant. 
Henry M. Duffield, City Counsellor, for defendant. 


Coouey, J. Complainant is owner of lots numbered 
31 to 36, inclusive, on a subdivision of part of the Lor- 
anger farm, south of Fort street, in the city of Detroit, 
being part of Private Claims 338 and 474. The sub- 
division was made bya plat duly executed July 24, 
1863, by Rosalie Loranger, then the owner, through 
whose conveyance complainant derives title. The lots 
allfront onthe Detroit river, and appear from the 
plat to be bounded upon it. Between lots 33and 34 
the plat shows a street 30 feet in width extending to 
the river. In front of lots 34, 35 and 36 complainant 
has constructed a wharf 285 feet in length, and in 
front of lot 33 another wharf 270 feet in length, and 
the space between being thirty feet in width, between 
the side lines of the street extended, has been exca- 
vated by complainant for a slip, and is now used by 
him as such. The title, if any, which remained in 
Rosalie Loranger to the land under water between the 
street lines as thus extended, complainant claims to 
have acquired by conveyances. The city of Detroit 
however claims that by the plat a way was dedicated, 
not to the bank merely, but ‘‘ up to and over the water 
of the Detroit river to the channel bank thereof, or as 
far toward the same as should be desirable or neces- 
sary tothe people of the city of Detroit,’ and that 
the dedication so made was duly accepted by the city. 
The charter of the city confers power upon the com- 
mon council to erect, repair and regulate public 
wharves and docks at the ends of streets or on the 
property of the city, and acting in the assumed exer- 
cise of this authority the city has entered into a con- 
tract with parties named in the bill for the construc- 
tion of a wharf in extension of said street to the outer 
line of complainant's wharves aforesaid. 

This is an injunction bill to restrain the construction 
by the city of the wharf, for whose construction a 
contract has been made. The Superior Court granted 
the relief prayed. It does not appear what use the 
city proposes to make of the wharf when constructed, 
and the complainant contests the right to construct it 
for any purpose whatever. His claim is that the slip 
is entirely upon his own land and that the dedication 
terminated at the shore. If therefore the city has no 


authority to construct the wharf for any purpose, the 
decree from which the city has appealed must stand, 
but if the city may construct it for some purposes but 
not for others, we should assume that the purpose in- 
tended was lawful, and sustain the appeal. 

This is an important question, for it is one that 
arises in many places, and considerable interests are 





likely to depend upon it whenever the land affected 
by the supposed dedication is valuable for commercial 
purposes. Each party claims that the position con- 
tended for is eminently reasonable and just, and asks 
judgment on that basis. But each party claims also 
that its contention is sustained by authority. 

The river Detroit is a navigable river in the Amer- 
ican sense of that term. The site of the proposed wharf 
is covered by navigable water. It is not claimed that 
the wharf, if constructed, willin any degree obstruct 
or embarrass navigation, and if a private individual 
were owner of the bank, his right to construct the 
wharf would be conceded. In examining the case on 
authority however we are subject to some embarass- 
ment in the application of cases decided arising from 
the different rules which prevail in different jurisdic- 
dictions respecting the ownership of land under nav- 
igable waters, and also in the same jurisdictions 
depending on the fact that the water is or is not 
navigable in the common law sense as distinguished 
from the American sense of that term. At the com- 
mon law the title to all land on navigable waters 
below high water mark is in the sovereign; but 
navigable waters are only those where the tide ebbs and 
flows. This rule was so far modified in its adoption 
in some of the American colonies as to extend the 
bank ownership to low water mark, but in other re- 
spects it remains the law of this country at the present 
time. At the common law the ownership of the banks 
of fresh water streams, whether subject to public 
easements or not, extended to the middle of the stream, 
and if a river was capable of being navigated the ri- 
parian proprietors were at liberty to make any use of 
the soil under which it was not inconsistent with the 
public easement, subject of course to the restraining, 
regulating and controlling authority of the sovereign 
power. They might therefore erect docks on ground 
below the line of either high or low water, provided 
no State regulation forbade and no actual impediment 
to navigation was created. These are familiar rules. 
But in this country so many large rivers exist witha 
capacity for navigation quite beyond that of any fresh 
water stream known to the common law, that some 
eminent judicial tribunals have thought that the com- 
mon-law rule of riparian ownership should be modified 
to adapt it to the different circumstances. They have 
therefore held that upon the large fresh water streams 
of the country, which are navigable in the popular 
sense of that term, the riparian ownership must be 
limited to the water line, whether high water line or 
low water line has not always been indicated, and that 
while the public have an easement in the use of the 
water beyond that line, the State itself is owner of the 
soil under the water. This is the rule declared or by 
implication recognized in Wilson v. Forbes, 2 Dev. 30; 
Collins v. Bentbury, 3 Ired. 277; s.c.,5 id. 118; State 
v. Glen, 7 Jones (N. C.), 321; Bullock v. Wilson, 2 Port. 
436; Thurman v. Morrison, 14 B. Monr. 249; Thurman 
v. Morrison, 17 id. 367; State v. Jersey City, 25 N. J. 
525; McManus v. Carmichael, 3 Iowa, 57; Haight v. 
Keokuk, 4 id. 199; Tomlin v. Railroad Company, 32 id. 
106; Bainbridge v. Sherlock, 29 Indiana, 364; Bailey 
v. Railroad Company,4 Harr. 389; Bates v. Illinois 
Central Railroad Company, 1 Black, 204; Barney v. 
Keokuk, 94 U. 8. Rep. 324; Wood v. Fowler, 26 Kans. 
682. Some of these cases go so far as substantially to 
deprive the owner of the bank of allriparian rights 
whatever, and to limit his privileges within the lines 
of his ownership, one boundary of which is held to be 
the river bank. Thus in Bailey v. Railroad Company, 
supra, it was held to be within the power of the State 
to permit a railroad company to construct a closed 
bridge across a navigable river, and that riparian pro- 
prietors above had no cause of action for the resulting 
injury. In Woods vy. Fowler, supra, the bank proprie- 
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tor on the Kansas river was held to have no right of 
action or interference as against astranger cutting and 
removing the ice which formed immediately in front 
of him; and in Tomlin v. Railroad Company, supra, 
the authority of the State to permit a railroad com- 
pany to take possession of the land below ordinary 
high-water mark on fhe Mississippi river, and to cut 
off the bank proprietor from access to it was sustained. 
But in any view that may be taken of the line of own- 
ership, the cases last cited appear unsound, and in the 
recent case of Railway Company v. Renwick, 102 U. 8. 
180, the better and more sensible doctrine is laid down 
that the land under the water in front of a riparian 
proprietor, though beyoud the line of private owner- 
ship, cannot be taken and appropriated to a public 
purpose without makiug compensation to the riparian 
proprietor. 

Other courts have not considered that the greater 
size of the American rivers was a circumstance that 
should vary the rule of private ownership on navigable 
fresh water streams, and they have held to and applied 
the common-law doctrine that the line of private own- 
ership is the middle of the stream. Adams v. Pease, 
2 Conn, 481; Stuart v. Clark's Lessee, 2 Swan, 9; Gavit’s 
Administrators v. Chambers, 3 Ohio, 496; June v. Pur- 
cell, 36 Ohio St. 396; Walker v. Board of Public 
Works, 16 Ohio, 540; O'Fallon v. Daggett, 4 Mo. 
343; Middleton v. Pritchard, 4 Ill. 510; Canal Trustees 
v. Haven, 10 id. 548; Houck v. Yates, 82 id. 179; Wash- 
ington Ice Company v. Shortall, 101 id. 46; Ingraham 
v. Wilkinson, 4 Pick. 268; Commonwealth v. Chapin, 5 
id, 199; Knight v. Wilder, 2 Cush. 199; Canal Commis- 
sioners v. Kempshall, 26 Wend. 404; Browne v. Ken- 
nedy, 5 H. & J. 195; Jones v. Pettibone, 2 Wis. 308; 
Mariner vy. Shulte, 13 id. 692; Arnold v. Elmore, 
16 id. 509; McCullough v. Wall, 4 Rich. 68; Brown v. 
Chadbourne, 31 Me. 9; Rundle v. Delaware, etc., 
Canal,1 Wall. Jr. 275; Hart v. Hill,1 Whart. 124; 
Morgan v. Reading, 11 Miss. 366; Steamboat Magnolia 
v. Marshall, 39 id. 110; Minto v. Delaney, 7 Ore, 
337; Moore v. Willamette, etc., Co.,7 id. 355; Schwr- 
meter v. Railroad Co., 10 Minn. 82. And these cases, 
so far as they declare the principle mentioned, have 
had the approval of this court. Lorman v. Benson, 8 
Mich. 18; Ryan v. Brown, 18 id. 196; Watson v. Peters, 
26 id. 517; Bay City Gas Light Company v. Indus- 
trial Works, 28 id. 182. The reason is well stated by 
Hosmer, J., in Adams v. Pease, 2 Conn. 481, 484, when 
he says that the doctrine of the common law to which 
we adhere, “ promotes the grand ends of civil society 
by pursuing that wise and orderly maxim of assigning 
to everything capable of ownership a legal and deter- 
minate owner.”’ See Richardson vy. Prentiss, 48 Mich. 

If therefore according to the law as it exists and is 
recognized in this State, the strip of land which con- 
stitutes a street, extending to the river banks between 
lots 33 and 34, had been granted by Loranger to an 
individual, the grantee or any one claiming under 
him would have had an undoubted right to construct 
the wharf in question. As before stated, it interferes 
in no manner with the navigation, and the ostensible 
purpose in constructing it is to aid navigation, not to 
hinder or embarrass it. But the strip of land was not 
granted to an individual, but was dedicated to the use 
of the public as a street. The city is not the public, 
though it represents the public for all the purposes of 
control, repair and improvement of the street. The 
plat under the statute which was in force when it was 
made and recorded, passed the fee in all streets marked 
upon it to the county in which the city is situated 
(Comp. L., § 1345), but this was only in trust for street 
purposes. We attach no special importance to the 


fact that the title passed instead of a mere easement. 
The purpose of the statute is not to give the county 
the usual rights of a proprietor, but to preclude ques- 








tions which might arise respecting the public uses 
other than those of mere passage to which the land 
might be devoted. The common-law dedication would 
be sufficient to stop the owner from setting up any 
claim or asserting any right to the prejudice of the 
easement. Cincinnati v. White's Lessee, 6 Pet. 431; 
Hunterv. Sandy Hill, 6 Hill, 407; Dubuque v. Maloney, 
9 lowa, 450; Schurmeier v. Railroad Co., 10 Minn. 
82; Brown v. Manning, 6 Ohio, 298: S. C., 27 Am. Dee. 
255; T'inges v. Baltimore, 51 Md. 600, and this is all that 
is important here. 

Complainant refers to several cases in support of his 
view of the case. Boston v. Lecraw, 17 How. 427, 
seems tousto have no important bearing. A street 
was laid out to high-water mark on tide water. By 
the law of Massachusetts the land between high water 
mark and low water mark was subject to grant and 
individual enjoyment, and it had been granted to and 
held by the town of Boston. From the end of the 
stree, at high-water mark across this private domain 
of the town, which indisputably the town might im- 
prove and occupy, Lecraw claimed that the public 
had acquired a right of passage by dedication. This 
was the point of contention in the case, and was de- 
cided in favor of the town. The subsequent case of 
Richardson v. Boston, 19 How. 263, and 24 How. 188, 
throws no light upon this controversy. In Keanv 
Stetson, 5 Pick. 492, the right to lay out a town road 
between high water and low-water mark on tide 
water was decided. The reason assigned was that the 
town highway would impede more or less the public 
right of passage in the natural highway already exist- 
ing; and this could not be done by the towns without 
license from the Legislature. The sume ruling had 
previously been made in Commonwealth v. Charles- 
town, 1 Pick. 180, and was sanctioned in Simmons vy. 
Mumford, 2 R. 1. 173. But no doubt under proper 
legislative authority the road might have been laid, 
though whether it could or not seems unimportant to 
the question whether a bank proprietor, whose owner- 
ship to the center of the river is conceded, must limit, 
or must be presumed to limit, his dedication to the 
shore line. 

Prosser v. Wallero County, 18 Iowa, 827, though 
having more apparent relevancy, is really no more 
important. It must be borne in mind that in Iowa 
the boundary of private ownership on navigable fresh 
water rivers is at the bank. It was proposed to lay 
out a public highway across the land of a non-consent- 
ing proprietor to the river Des Moines, and the land 
owner contended that this would deprive him of an 
existing ferry landing, and enable the landing to be 
made use of for the ferry of a third party. On this 
contention he claimed large damages. The court held, 
first, that no ferry could be established there except 
under the grant of a franchise, and that he, as land 
owner, would havo the first claim to such a grant, 
following as to this, Memphis v. Overton, 3 Yerg. 387 
and second, that laying out a highway to the river 
bank would not entitle the holder of a ferry franchise, 
not being the owner of the land, to make the highway 
a ferry landing. The reason for this second conclusion 
was that the appropriation of the land for a highway 
was the appropriation for an easement over land only 
and not over water, that the fee remained in the 
original owner, and to take it for a ferry landing would 
be the imposition of a new burden upon it, entitling 
the owner to further compensation. Whether this is 
correct or not we do not care to question. Compare 
Murray v. Menefee, 20 Ark. 561. It is enough for our 
purposes that the decision is grounded upon the pri- 
vate ownership in the land subject to the easement, 
which of itself will sufficiently distingnish the case 
from this. Here the fee passed from Loranger by the 
dedication, and the street became subject to all the 
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ordinary uses of city streets. And one of these uses is 
for a ferry landing when a franchise for the purpose 
has been obtained. 

There are a number of cases favoring the right of the 
city which are more directly in point, and some of 
which are referred to by counsel. In Barclay v. How- 
ell’s Lessee, 6 Pet. 500, 511, it is declared that if a street 
as laid out is bounded by a navigable river, it is limited 
on that side only by the public right. ‘*To contend 
that between this boundary and the public right a 
private and hostile right could exist would not only be 
unreasonable but against law.”” In People v. Lambier, 
5 Denio, 9, it was decided that a proprietor through 
whose land a highway extended terminating on navi- 
gable water, could not by filling up the land in front 
obstruct the public right of passage from the land to 
the water; but that the street was, by operation of 
law, extended from the former terminus, over the 
newly made land, to the water. This decision was 
approved in Newark, efc., Co. v. Newark, 15 N. J. Eq. 
64, and the ceurt in that case disposes of some objec- 
tions which are suggested by the cases from Massachu- 
setts before referred to. ‘‘It is objected,” say the 
court, “that a highway cannot be laid across a naviga- 
ble river. It may be admitted that there is no sub- 
sisting highway for horses or carriages in the channel 
of the river. But it is enough for all the purposes of this 
cause that the survey carries the highway to the river, 
and wherever the river is found there the highway ex- 
tends. If the shore is extended into the water by 
alluvial deposits, or is filled in by the proprietor of the 
soil, the public easement is by operation of law ex- 
tended from its former terminus over the new made 
land to the water. The owner of the soil, in whom 
the unquestioned title is, cannot, by filling in, and 
thus extending his land toward the water, obstruct 
the public right of way to the river.’’ The same doc- 
trine has been previously laid down in Mayor of Jersey 
City v. Morris C. & B. Co., 12 N. J. Eq. 547, and it is 
reiterated in Hoboken L. & I. Co. v. Hoboken, 36 id. 
540. In this last case it is held thatif the State au- 
thorizes private individuals to fill in and appropriate 
the water front, a street running to the wateris ex- 
tended as the filling goes on. 

That accretions in front of land dedicated to public 
use go to increase the land thus dedicated is decided 
in New Orleans v. United States, 10 Pet. 662; Godfrey 
v. Alton, 12 Ill. 29; Cook v. Burlington, 30 Iowa, 94, as 
well as in the New Jersey cases referred to. In Barney 
v. Baltimore, 1 Hughes, 118, it is decided that if one 
dedicates a street which runs to navigable water, he 
thereby surrenders it for use as a wharf where vessels 
may load and unload. The same principle seems to be 
recognized in Dugan v. Baltimore, 5 Gill and J. 374; and 
is more formally declared in McMurray v. Mayor, etc., 
of Baltimore, 54 Md. 103. In that case the following lan- 
guage is used: ‘‘In our judgment the dedication of 
Coon street to the public use as a street extending to 
the water carried with it by necessary implication the 
right of the city to extend it into the harbor by the 
construction of a wharf at theend thereof.” Author- 
ity therefore is very clearly and decidedly with the 
city, and the cases which favor its claim make no ac- 
count of the question whether the title to the land 
under the water was or was not in the proprietor of 
the shore. 

But an argument on the statute is made for com- 
plainant which requires some attention. The statute 
for making and recording town plats requires that the 
plat shall particularly set forth and describe all streets, 
etc., by their courses, lengths, widths, etc. Comp. L., 
§ 1345. The plat in this case gave the width of the 
street which was laid down upon it, and also by giving 
dimensions of the lots, gave the length also. The 





argument is that the plat dedicated to public use so 





much in width and so much in length and no more, 
limiting the donation within the exact lines which 
would give that length and breadth. If this is the 
case the proprietor might immediately on recording 
the plat have proceeded to take possession of the land 
at the end of the street, might have erected across it a 
barrier to prevent the public having access to the 
navigable water, might have sold it for the purposes 
of a warehouse, or made any other use which a private 
owner may lawfully make of his own possessions. It 
cannot be questioned that if she had asserted, exer- 
cised and been sustained in any such right, it would 
have been a surprise to people purchasing lots em- 
braced in the plat. They must have supposed that in 
dedicating a way to the river she was giving to the 
public access to the river, and not merely to a wall on 
its bank or some other obstruction put up to preclude 
access. It must have been understood by them, as it 
was by an eminent court under the circumstances of 
a similar dedication, that ** the purpose was to provide 
a means of access for the public to the navigable 
waters,”’ and that ‘‘such was the scope and purpose of 
the dedication.’’ Hoboken L. & I. Co. v. Hoboken, 36 
N. J. 540, 546. If Loranger had sold off every lot on 
her plat, would it have entered into the head of any of 
her grantees that she still had upon the plat something 
which was salable? We think not. Whatever on the 
plat was not marked off as lots was dedicated to the 
public, and as the grant to an individual, when 
bounded by the water, extended to the middle line of 
the river, so the gift to the public had a similar exten- 
sion. The dedication to the shore line no more had 
the effect to restrict the public use to that line than 
would a grant that was similarly bounded. The gift 
in the one case and grant in the other is to the river, 
and leaves in the donor or grantor nothing beyond. 

But it is not to be inferred from what is above said 
that in our opinion the city has a right to appropriate 
the end of the street to private uses, or to any uses 
inconsistent with the dedication. It would be prema- 
ture for us to undertake to indicate precisely what the 
city may and what it may not do since the question is 
not now before us. It is enough for us to say that the 
city derives its authority from the dedication of the 
public way, and that the construction of a wharf 
which shall give the means of access from the highway 
by land to the highway by water is not inconsistent 
with the gift. 

The decree must be reversed and the bill dismissed 
with costs of both courts. 

The other justices concurred. 





———— 


NEGLIGENCE IN SALE OF DANGEROUS 
ARTICLE. 


INDIANA SUPREME COURT, SEPTEMBER 15, 1882. 


BINFORD V. JOHNSTON. 


Two boys, one aged ten and the other twelve years, purchased 
of a dealer cartridges for use in a toy pistol, and were in- 
structed by the dealer how to use them. It was against 
the statute tosell pistol cartridges to minors. The dealer 
knew of the dangerous character of the articles, and that 
the boys were unfit to be intrusted with them. Another 
boy six years old shortly afterward picked up a toy pistol 
containing one of the cartridges, and discharged it,killing 
one of the boys who bought the cartridges. Held, that 
the dealer was liable for the death of the boy killed. 


CTION for death of Todd Johnston caused by neg- 
ligence. The opinion states the case. 


Exuiort, J. The case made by the appellees com- 
plaint, briefly stated, is this: Twosons of appellee, 
Allen and Todd, aged twelve and ten years, respect- 
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ively, bought of the appellant, a dealer in such arti- 
cles, pistol cartridges loaded with powder and ball. 
The boys purchased the cartridges for use in a toy 
pistol, and were instructed by appellant how to make 
use of them in this pistol. The appellant knew the 
dangerous character of the cartridges, knew the hazard 
of using them as the boys proposed, and that the lads 
were unfit to be intrusted with articles of such a char- 
acter. Shortly after the sale the toy pistol loaded 
with one of the cartridges was left by Allen and Todd 
lying on the floor of their home. It was picked up by 
their brother Bertie, who was six years of age, and dis- 
charged, the ball striking Todd and inflicting a wound 
of which he died. 

A man who places in the hands of a child an article 
of a dangerous character, and one likely to cause injury 
to the child itself, or to others, is guilty of an action- 
able wrong. If adealor should sell to achild dyna- 
mite or other explosives of a similar character, nobody 
would doubt that he had committed a wrong, for 
which he should answer in case injury resulted. So if 
a druggist should sell to achild a deadly drug, likely 
to cause harm to the child, or injury to others, he would 
certainly be liable to an action. 

The more difficult question is whether the result is 
so remote from the original wrong as to bring the case 
within the operation of the maxim causa proxima et 
non et remota spectatur. It is not easy to assign limits 
to this rule, nor to lay down any general test which 
will enable courts to determine when a case is within 
or without the rule. It is true that general formulas 
have been frequently stated, but these have carried us 
but little, if any, beyond the meaning conveyed by the 
words of the maxim itself. 

The fact that some agency intervenes between the 
original wrong and the injury does not necessarily 
bring the case within the rule. On the contrary, it is 
firmly settled that the intervention of a third person, 
or of other and new direct causes, does not preclude a 
recovery, if the injury was the natural or probable re- 
sult of the original wrong. Billman v. Indianapolis 
etc., R. Co., 76 Ind. 166. This doctrine remounts to 
the famous case of Scott v. Shepherd, 2 Black. 892, 
commonly known as the “‘ Squib case.’’ The rule goes 
so far as to hold that the original wrong-doer is respon- 
sible, even though the agency of a second wrong-doer 
intervened. This doctrine is enforced with great 
power by Cockburn, C. J., in Clark v. Chambers, L. R., 
3 Q. B. D. 327, and is approved by the text-writers. 
Cooley on Torts, 70; Addison on Torts, § 12. 

Although theactof thelad Bertie intervened be- 
tween the original wrong and the injury, we cannot 
deny arecovery if we find that the injury was the 
natural or probable result of appellant’s original wrong. 
In Henry v. Southern Pacific R. Co., 50 Cal. 176, it was 
said: ‘* A long series of judicial decisions has defined 
proximate or immediate and direct damages to be the 
ordinary and natural results of the negligence, such as 
are usual and probable, and might therefore have been 
expected.’’ Lord Ellenborough said in Townsend v. 
Walthen, 9 East, 280, that *‘ Every man must be taken 
to contemplate the probable consequence of the act he 
does.”’ 

In Billman v. Indianapolis, etc., R. Co., supra, very 
many cases are cited declaring and enforcing this doc- 
trine, and we deem it unnecessary to here repeat the 
citations. Underthe rule declared in the cases re- 
ferred to, itis clearthat one who sells dangerous ex- 
plosives to a cbild, knowing that they are to be used in 
such a manner as to putin jeopardy the lives of others 
must be taken to contemplate the probable conse. 
quences of his wrongful act. It isa probable conse- 
quence of such a sale as that charged against appellant, 
that the explosives may and will be so used by chil- 
dren among whom it is natural to expect that they will 





be taken, as toinjure the buyers or their associates, 
A strong illustration of the principle here affirmed js 
afforded by the case of Dixon v. Belle,5 M. & S. 198. 
In that case the defendant sent achild fora loaded 
gun, desiring that the person who was to deliver it 
should take out the priming; this was done, but the 
gun was discharged by the imprudent act of the child, 
the plaintiff injured, and it was held that the defendant 
was liable. 

In Lynch v. Nurdin, 1 Q. B. 29, the doctrine of the 
case cited was approved, and the same judgment has 
been pronounced upon it by other courts, as well as by 
the text-writers. Carter v. Towne, 98 Mass. 567; Whart. 
on Negl. 851; Sher. & Redf. (3d ed.), 586. 

There is no such contribatory negligence disclosed as 
will defeat arecovery. The age of the lads who bought 
the cartridges, the use the appellant knew they in- 
tended to make of them, and the fact that they did use 
them as instructed by him, are all important matters 
for consideration upon the question of contributory 
negligence. There are very many cases holding that the 
age of the child is always to be taken into account, and 
that what would be negligence in an adult will not be 
negligence in a young lad. 

The Supreme Court of the United States thus states 
the rule: ‘** The care and caution required of a child is 
according to his maturity and capacity only, and this 
is to be determined in each case by the circumstances 
of that case.’’ Railroad Co. v. Stout, 17 Wall. 657. It 
must be the law in cases of this nature that the age of 
the child shall be consideréd, or it must follow that a 
vendor of the most dangerous explosives may sell them 
as freely to young children as to men of mature years, 
and this surely would be a result which no reasonable 
man would undertake to support. 

In Poilter v. Faulkner, 1 B. & 8. 805, Erle, C. J., said: 
“The law of England, in its care for human life, 
requires consummate caution in the person who deals 
with dangerous weapons.”’ And we think it may with 
equal truth be said that the common law both of Eng- 
land and America requires of him who deals with dan- 
gerous explosives to refrain from placing them in the 
hands of children of tender age. If the child is too 
young to know the character of the thing sold him, it is 
the business of the dealer to refuse to sell him articles 
likely to put in jeopardy his own or some other 
person’s life. 

Where one sells anothera dangerous instrument, and 
that other is ignorant of its true character, and this the 
seller knows, he is responsible for injuries resulting 
from the negligent use of the instrument. There are 
many well reasoned cases, which carrying the doctrine 
still further, hold that one who places a dangerous thing 
in a position where it is likely to cause injuries to 
others, is liable to a child who is injured, although he 
may bea trespasser. Birdv. Holbrook, 4 Bing. 628; 
State v. Moore, 31 Conn. 479: Berge v. Gardner, 19 id. 
507; Lynch v. Nurdin, supra; Kerr v. O'Connor, 68 
Penn. St. 342; Keffe v. Milwaukee, etc., Co., 21 Minn. 
207; Railroad Co. y. Stout, supra. 

The casein judgment does not require us to carry 
the rule to the extent which is done in the cases cited. 
Here the appellant with full knowledge of the charac- 
ter of the cartridges, and fully informed as to the use 
the lads intended to make of them, placed these dan- 
gerous instruments in their hands, and he cannot now 
escape liability upon the ground that the boys had no 
right to buy or use such articles. Nor can he escape 
upon the ground that the loaded pistol was left lying 
where the young child Bertie could reach it. One who 
deals with children must anticipate the ordinary be- 
havior of children. The appellant was bound to take 
notice of the natural conduct of lads like those to 
whom he sold the cartridges, and it cannot be justly 
said that the acts of the lads in carrying the pistol with 
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them to their home and leaving it upon the floor 
within reach of their brother and playmate was an 
unnatural or improbable one. 

It is contended that the complaint is bad, because it 
does not state who were the next of kin of the deceased, 
Todd Johnston, and we are referred to Cincinnati, ete.» 
R. Co. v. Chester, 57 Ind. 297, 304; Pittsburgh, ete., R° 
Co. v. Vining’s Admr., 27 id. 518; Indianapolis, etc. 
R. Co. v. Keeley, 23 Ind. 136; Gann v. Worman, 69 id’ 
458. We donot think that these cases support the 
attack upon this complaint. It is in two paragraphs, 
and the demurrer is to the entire complaint, so that 
if one is good, the demurrer is not well taken. In the 
second paragraph it is explicitly set forth that the 
appellee was the father of the deceased; that he ex- 
pended money in and rendered services in endeavor- 
ing to secure a cure Of his son; that he lost his services 
and society from the time he was wounded until his 
death. These allegations bring the case within the 
rule that money expended in the effort to cure a wound 
wrongfully caused by the act of another. Cincinnati, 
etc., R. Co. v. Chester, 57 Ind. 297; Cooley on Torts. 
262. The right of action for the death isa statutory 
one, and is distinct and different from the personal 
right in the father recognized by common law. The 
complaint shows aright to some relief, and this gives it 
sufficient strength towithstandademurrer. Bayless 
yv. Glenn, 72 Ind. 5. 

Additional strength is added to one at least of the 
paragraphs of the complaint by the facts stated in it 
showing that the cartridges were sold in violation ofan 
express statute of the State. By an act passed in 1875, 
and incorporated into the revision of 1881 as section 
1986, it is made a misdemeanor to “‘sell, barter, or give 
toany person under the age of twenty-one years any 
cartridges manufactured and designed for use in a 
pistol.”? In placing the cartridges in the hands of the 
lads, Allen and Todd, the appellant did an unlawful 
act, and under settled principles is liable for the con- 
sequence, naturally and proximately resulting from 
his unlawful act. In Weick v. Sander, 75 Ill. 93, it is 
held that where an act unlawful in itself is done from 
which an injury naturally may and reasonably be ex- 
pected to result, the injury when it occurs may be 
traced back and visited upon the original wrong-doer. 
In the course of the opinion, and as a commentary upon 
cases reviewed, it is said: ‘* The principle announced 
is that whoever does an unlawful act is to be regarded 
as the doer of all that follows.’’ Thedecisionin the 
case cited is well sustained ; it finds support from the 
cases heretofore cited, as well as from the following 
and many others: Greenland v. Chaplin, 5 Exch. 243; 
Rowell vy. Dewey, 3 Cush. 300; Sheridan v. Brooklyn, 
etc., Co., 36 N. Y. 39; Griggs v. Fleckenstein, 14 Minn. 
81; Wellington v. Downer Kerosene Co., 104 Mass. 64; 
Farrant v. Barnes, 11 C. B. (N. S.) 533. 

Appellant attacks one only of the instructions given 
by the court. The instruction assailed reads thus: ‘I 
instruct you that a sale of cartridges in violation of a 
criminal statute of the State would be of itself an act 
of negligence, and if you find from the evidence in this 
case that the defendant sold the cartridges as alleged 
in the complaint, such sale is an act of negligence on 
his part, and you will have no further trouble on this 
point.’’ The sole objection stated is that the court had 
no right to declare that the sale of the cartridges, in 
violation of law, was an act of negligence. The only 
case cited in support of appellant’s position is the case 
of Weick v. Sunders, from which we have quoted, and 
it makes against rather than for appellant. When a 
party does an act in direct violation of a positive stat- 
ute, the court is justified in characterizing it as an act 
of negligence. It is in general true that negligence is a 
question of fact, but this is not universally true. 
Judge Cooley has examined this question, and with 





ability and vigor he discussed it. In the course of the 
discussion he says: **‘ Many cases clearly present mere 
questions of law, and such are the cases of the dis- 
regard of a law expressly designed to prevent the like 
injury. An instance is that of the failure of a railway 
train to come to a stop before crossing another road, 
as is required by the statute in some States, whereby 
another train is run into. Here the negligence is plain, 
but it might happen that some parties injured by it 
would, by their own negligence, be precluded from any 
redress. The case would be equally clear, if the railway 
company were to send out a train without brakes, and 
thereby an injury should result through the impossi- 
bility of stoppinga train when a danger appeared; or 
if one were to set a bonfire ina town while a fierce 
wind was raging; or if he were to send a package of 
dynamite by express without disclosing its dangerous 
hature, concerning such cases no one sbould be in 
donbt.”” Cooley’s Torts, 670. The principle that the 
court may, as matter of law, instruct the jury that an 
act constitutes negligence is illustrated by many cases 
in our own reports. Thus it has often been held that 
it is the duty of the court to instruct the jury that it is 
negligence fora corporation to make a dangerous exca- 
vation ina public street and leave it unguarded. So 
in relation to the duties of a railroad corporation, the 
court often declares to the jury what act will constitute 
negligence, and this holds good of instructions upon 
the subject of persons attempting to cross railroad 
tracks. But without prolonging this opinion we refer 
without comment to Railroad v. Stout, 17 Wall. 657; 
Ohio, ete., R. Co. v.Collarn, 73 Ind. 261; Pittsburg, etc., 
R. Co. v. Williams, 74 Ind. 462; L. & C. Co. v. Rich- 
ardson, 66 id. 43. 

It must not be left out of mind that the instruction 
does not affirm that there may bea recovery, but sim- 
ply declares that it is negligence for a person volunta- 
rily to do an actin direct violation of a statute. 

Ina case where there is evidence tending to show 
some excuse for doing an act prohibited by statute, it 
might perhaps be necessary to qualify the instruction, 
but there was here no such evidence, and it is to be 
remarked the instruction refers, when taken—as it 
must be—as an entirety to such a sale as that charged 
in the complaint, thus limiting the general proposition 
to the particular case, The appellant asked the court 
to instruct the jury that if the sale was to Todd 
Johnston, and not to him and his brother jointly, 
there could be recovery. We think this instruction 
was properly refused. It was sufficient for the appellee 
to sustain the substance of the issue tendered by him. 
It was not material whether the boys joined in buying 
the cartridges; if the sale was to one of them it was an 
actionable wrong. Judgment cannot be reversed for 
an immaterial variance; it is only where the issue in 
its general scope is not sustained that a reversal will be 
adjudged. Rev. Stats., § 393. 

Instructions numbered ten and fifteen asked by the 
appellant are substantially the same; and as the 
former was given by the court, it was proper to refuse 
the latter. It is not error to refuse an instruction 
when another embodying the same matter has been 
given. 

The other questions presented upon the instructions 
are disposed of in our discussion of the sufficiency of 
the complaint. 

Judgment affirmed. 


———_——__— 


SUPREME COURT ABSTRACT. 

BoUNDARIES — STAKES SET IN GROUND AT SURVEY 
PREVAIL OVER RECORDED PLAT—In an action in- 
volving the boundaries of real estate the question was 
whether in locating a certain line the distances in a 
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plat referred to in the deed, which plat was on record 
in the register’s office, should prevail, or the stakes set 
in the ground in making the survey referred to on the 
plat. The court charged the jury thatifin making 
this survey, the lots were staked out on the ground, 
stakes must coutrol, without reference to the distances 
marked upon the plat; that the stakes are to be re- 
garded as controlling monuments; and if they were 
afterward removed, the point where they were placed 
may be shown, and is to govern. Held, no error. 
Penry v. Richards, 52 Cal. 497; Fleischfresser v. 
Schmiat, 41 Wis. 223; Marsh v. Mitchell, 25 id. 706; 
Hiner v. People, 34 Ill. 297; Twogood v. Hoyt, 42 Mich. 
609; Pike v. Dyke, 2 Greenl. 213; Brown v. Gay, 3 id. 
126; Williams v. Spaulding, 29 Me. 112; Jackson v. 
Cole, 16 Johns. 257; Jackson v. Freer, 17 id. 29. The 
course of reasoning upon which these cases proceed is 
briefly as follows: It is a settled principle in the con- 
struction of conveyances, where any uncertainty arises 
as to the location, boundaries, or extent of the land 
conveyed, that courses and distances must yield to 
monuments established on the land itself, and where 
the land has been platted into lots and blocks in pur- 
suance of an actual survey, and the plat purports to 
show the location of the lots according to such survey, 
the actual survey onthe land, so far as relates to the 
size and locality of the lots is the principal thing, and 
the plat simply a delineation of it on paper; and if in 
making such survey stakes are fixed at the corners of 
the lots they become monuments, which if incorpora- 
ted into the description in a deed, would control 
courses and distances; and the grant of a lot according 
to a plat so purporting to be a delineation of a survey, 
indicates a reference to the monuments fixed in mak- 
ing the survey. Turnbull v. Schroeder. Opinion by 
Olark, J. 

(Decided January 5, 1882.] 

LEASE—NO IMPLIED COVENANT THAT PREMISES 
ARE SUITABLE FOR TENANT'S BUSINESS— COUNTER- 
CLAIM.— In anaction for the rent of stores defendant 
set up as a counter-claim for damages, that previous to 
the execution of the written lease plaintiff had recom- 
mended said stores to defendant as suitable for his 
business, which was that of merchandising, and stated 
to him that there was an excellent sewer connected 
with the stores, which would make the premises clean, 
The lease itself expressed no covenants on plaintiff's 
part claimed to have been broken. It contained no 
representations on the subject of the sewer or the suit- 
ableness of the tenement for defendant’s use; but 
aside from the usual covenants for letting, its provi- 
sions related wholly to the matter of the finishing and 
fitting up of the rooms to be occupied by defendant, 
including the basement, in which defendant proposed 
to store goods. Atthe time of said negotiations said 
sewer had been constructed with ordinary care and 
prudence by plaintiff, and both parties believed the 
same sufficient, though it was not examined by de- 
fendant; and the same was in fact sufficient in ordi- 
nary storms, but proved insufficient and inadequate in 
a heavy rain storm of exceptional severity, which 
occurred while defendant was occupying said premises 
in July, 1879, and said sewer was broken and the said 
basement flooded with water therefrom, in connection 
also with a large amount of surface water, and said 
defendant’s goods therein were greatly damaged. Held 
that the defense was not allowable. Laying out of 
view the question of fraud in the case, the plaintiff's 
obligation and duty rest wholly in the written con- 
tract. The words ‘‘ demise or let,”’ or their equivalent 
in a lease, imply a covenant for title and for quiet en- 
joyment, but no other covenants on the part of the 
lessor are implied therein. Foster v. Peyser, 9 Cush. 


246. Thereis no implied covenant in this lease that 
said stores were provided with drainage facilities suit- 





able for their location, or that said stores were suitable 
for defendant's business for that or any other reason, 
The lessee is the party most deeply interested in pro- 
tecting himself against casualties of storm and fire, and 
he should see to it that proper stipulations are em. 
braced in the contract for his own security. And ag 
said in the case just cited (page 247) “if he really mean 
a lease tobe void by reason of any unfitness in the sub- 
ject for the purpose intended, he should express that 
meaning.”’ See also Wells v. Castles, 3 Gray, 323; Mc- 
Glashan v. Talmage, 37 Barb. 315; Jaffe v. Harteau, 56 
N. Y. 398. There may be one or two exceptions to 
this rule, as in thecase of houses or rooms rented 
ready-furnished, not however material to be consid- 
ered here. The case of Whittle v. Webster, 55 Ga. 180, 
turned upon the statute of the State. Swift v. Hotel 
Co., 40 Lowa, 322, was an action by the tenant for dam- 
ages for,not furnishing a hotel as covenanted. McAlpin 
v. Powell, 1 Abb. N. C. 427, was an action for negli- 
geuce under the statute for a defective fire-escape. 
Seott v. Simons, 54 N. H. 426, in which the court 
strongly support the doctrine of the cases above cited, 
was based on acharge of negligence. In Cesar y. 
Karutz, 60 N. Y. 229, a landlord had knowingly leased 
premises infected with contagious disease. Wilkinson 
v. Clauson. Opinion by Vanderburgh, J. 

(Decided April 5, 1882.] 

REAL ESTATE — IMPROVEMENTS BY TENANT IN COM- 
mMoN.— A tenant in common cannot, in the absence of 
any agreement or understanding with his co-tenant to 
that effect, make improvements upon the common 
property at the expense in any part of this co-tenant, 
so as to enable him to recover any portion of the cost 
or value of the improvements, either in an action 
brought by him for that purpose, or by way of set-off 
in an action brought against him by his co-tenant. The 
court does not speak of repairs, nor of what might be 
done upon a partition. Freeman, Cot. & Par., § 262; 
Crest v. Jack, 3 Watts, 238; Stevens v. Thompson, 17 
N. H. 103: Thurston v. Dickenson, 2 Rich. Eq. 317; 
Taylor v. Baldwin, 10 Barb. 582. Walter v. Greenwood. 
Opinion by Berry, J. 

(Decided March 28, 1882.] 


———_¢ 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

CONSTITUTIONAL LAW—STATE STATUTE IMPAIRING 
CONTRACT.— A judgment having been rendered against 
a municipal corporation, subsequent legislation by the 
State, restricting the powers of the administrative 
officers of such corporation, must be disregarded so 
far as it impairs the remedy of the judgment creditors. 
Where at the time of the contract a creditor of a mu- 
nicipal corporation had aright, after obtaining a judg- 
ment against the corporation, to compel by mandamus 
the officials of the corporation, to levy a tax to pay this 
judgment, if the Legislature of the State abolishes 
that corporation and creates another in its place before 
the creditor obtains judgment, he may proceed to 
judgment against the new corporation, and compel (by 
mandamus) the taxing power thereof to levy a tax to 
pay the judgment. As long as his remedy is unaffected 
he cannot complain of the legislation. U. 8. Cire. Ct., 
S. D. Alabama, June, 1882. United States ex rel. Wat- 
son v. Port of Mobile. Opinion by Pardee, C. J. 


JURISDICTION — FEDERAL QUESTION — CONSTITU- 
TIONAL LAW —STATUTE IMPAIRING CONTRACT.— (1) 
When there is a Federal question involved in the suit, 
the Circuit Court has jurisdiction, under act of March 
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3, 1875, without regard to the citizenship of the parties. 
(2) When a municipal corporation has made a contract 
during the existence of a State law which provides an 
adequate remedy by compulsory taxation through the 
courts, that remedy is a vital element of the contract 
The subsequent repeal of that law, and the adoption of 
anew Constitution prohibiting the levy of any judg- 
ment tax and limiting all taxation to the current sup- 
port of the local government, would, if valid, impair 
the obligation of such acontract. The invalidity of such 
enactments must be decreed by any court trying such 
acase before a judgment enforcing the contract by 
the original remedy of a judgment tax can be ren- 
dered. (3) Such invalidity is the result of a violation of 
section 10, art. 1, Const. U. 8., alone, and a suit to en- 
force the contract through that article is a suit “ aris- 
ing under the Constitution of the United States.” 
‘Though the plaintiff could sue in the State Court, and 
could obtain full relief there, yet he can resort to the 
concurrent jurisdiction of the Circuit Court. The 
jurisprudence of the State Courts, construing the 
effect of said section upon State laws and Constitu- 
tional articles, whether holding the latter valid or 
invalid as impairing the obligations of anterior con- 
tracts, cannot determine the jurisdiction of the Fed- 
eral courts. The jurisdiction of the latter cannot be 
vested or divested by the character of the defense 
made, but depends upon the issues raised by plaintiff's 
petition, and necessary to be determined to afford him 
adequate remedy. U.S. Cire. Ct., W. D. Louisiana, 
June, 1881. Sawyer v. Parish of Concordia. Opinion 
by Boarman, D. J. 


MASTER AND SERVANT — NEGLIGENCE.— If the 
master,or another servant standing toward the servant 
injured in the relation of superior or vice-principal, 
orders the iatter into a situation of danger and he 
obeys and is thereby injured, the law will not charge 
him with contributory negligence unless the danger 
was so glaring that no prudent man would have en- 
tered into it even under orders from one having author- 
ity over him. If the circumstances be such that men 
of ordinary intelligence may honestly differ as to the 
question of negligence, it must be left tothe jury. See 
Miller v. Union P. R. Co., 4 Fed. Rep. 768; Lalor y. 
Railroad Co., 52 Ill. 401; O’ Neil v. Railroad Co.,9 Fed. 
Rep. 337. U. 8S. Cire. Ct., Colorado, June, 15, 1882. 
Miller v. Union Pacific Railway Co. Opinion by Mc- 
Crary, C. J. 


PosT-OFFICE— REMEDY FOR REFUSAL TO DELIVER 
LETTER.— Where the postmaster refuses to deliver 
registered letters and letters containing money orders, 
and other matter addressed through the mail,on which 
postage has been prepaid, the remedy of the aggrieved 
party is by mandamus or replevin, and not by injunc- 
tion. U.S. Cire. Ct., Kentucky, July 18, 1882. Board- 
man vy. Thompson. Opinion by Matthews, J. 





WISCONSIN SUPREME COURT ABSTRACT. 
MAY 10, 1882.* 


CONSTITUTIONAL LAW— LIMITATION OF MUNICIPAL 
INDEBTEDNEss. —(1) The Conssitution of Wisconsin 
provides thus: ‘‘ No county, etc., shall be allowed to 
become indebted in any manner, or for any purpose, 
to any amount, including existing indebtedness, in the 
aggregate exceeding 5 per ce:tum on the value of the 
taxable property therein, to be ascertained,” etc. 
Held, that where a county is already indebted in a 
sum exceeding five per cent. of the value of the tax- 
able property therein, it cannot incur a further in- 





* Appearing in 54 Vermont Reports. 





debtedness for building a court-house or for any other 
purpose; and a tax levied to pay such further alleged in- 
debtedness is void. See City of Springfield v. Edwards, 
84 Ill. 626; Fuller v. City of Chicago, 89 id. 282; Grant 
v. City of Davenport, 36 Lowa, 396. See also Koppekus 
v. State Capitol Com’s, 16 Cal. 253; State v. McAuley, 
15 id. 455; State v. Medbury, 7 Ohio St. 522; State v. 
Mayor, 23 La. Ann. 358. (2) Where, in action to set 
aside tax sales and certificates for the illegality of a 
part of the taxes, the record discloses no means of 
determining what amount of the tax levied upon 
plaintiff was valid, the court will not require payment 
of any amount as a condition of relief. Hebard v. 
Ashland Co. Opinion by Orton, J. 


FRAUDULENT CONVEYANCE — FRAUDULENT GRAN- 
TEE FOR VALUE HAS NO EQUITY AGAINST CREDITORS 
FOR PURCHASE PRICE.— A grantee of real or persunal 
estate, when it is shown that the purchase was made 
with the intent to defraud or to hinder and delay cred- 
itors, has no equity as against such creditors to be pro- 
tected for the amount which he actually paid on such 
purchase. So the fraudulent grantee in possession of 
the property of the debtor cannot be protected for the 
money or other consideration he may have given for 
the transfer as against the creditors of the debtor; nor 
can he be protected in the possession of the proceeds 
of such property received by him on a sale thereof. 
The reason and justice of this rule are apparent when 
the effect of any different rule upon the rights of the 
creditors is considered. If the fraudulent grantee can 
be protected for the amount actually paid by him at 
the time of the fraudulent transfer, then this would 
happen: The fraudulent debtor could make a sale with 
intent to avoid the payment of his debts, take the 
money and leave the country, and the purchaser have 
knowledge that he intended to do so, and yet be pro- 
tected for the money so paid and appropriated. A 
rule which would lead to such results cannot be toler- 
ated by courts. The rule as above stated has been 
recognized and adopted by this as well as other courts. 
Gardinier y. Otis, 13 Wis. 460; Stein v. Hermann, 23 
id. 132; Avery v. Johann, 27 id. 246; Union National 
Bank v. Warner, 12 Hun, 306; Briggs v. Merrill, 58 
How. Pr. 389; Fullerton v. Viall, 42 id. 294; Goodhue 
v. Berrien, 2 Sandf. Ch. 630. Ferguson v. Hillman. 
Opinion by Taylor, J. 


PRACTICE — NEW TRIAL FOR EXCESSIVE DAMAGES. 
—In actions of torts as wellas those upon contract, 
wher the damages allowed by the jury are clearly ex- 
cessive, the trial court may either grant a new trial 
absolutely or permit plaintiff to remit the excess, and 
in case he does so, order the verdict to stand for the 
residue. But the damages allowed by the verdict 
should not be treated as excessive, unless they are such 
as to create the belief that the jury may have been 
misled by passion, prejudice or ignorance, In Potter 
v. Railway Co., 22 Wis. 619, the trial court refused to 
set aside the verdict, and this court was asked to allow 
the plaintiff to remit whatever should be deemed an 
excess of damages, but it declined to exercise any such 
power, and sent the cause back fora new trial with 
certain advisory remarks. ‘he same course was fol- 
lowed in Goodno y. Oshkosh, 20 Wis. 306. See also 
Bass v. Railway, 39 di. 636; Page v. Sumpter, ll N. 
W. Rep. 60; Cassin v. Delany, 88 N. Y. 178. But in 
the case at bar the deduction was allowed by the trial 
court. The right to allow such deduction in cases 
where the amount could be readily ascertained from 
the evidence with certainty, would not be questioned ; 
but whether the power exists in actions of tort, where 
the amount which should be deducted cannot be 
ascertained with any degree of certainty, is a question 
upon which the authorities are by nv meaus uniform. 
Nudd vy. Wells, 11 Wis. 415, was an action against ay 
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express company to recover damages for the non- 
delivery of a box of machinery, and the plaintiff ob- 
tained a verdict of $1,087, and on motion to set aside 
the verdict and for a new trial the same was granted, 
unless the plaintiff consented to reduce the verdict to 
$821.21, which he did, and judgment was entered 
thereon accordingly, and the defendant appealed to 
this court. In giving the opinion of the court Mr. 
Justice Paine said: ‘‘ The practice of remitting where 
the illegal part is clearly distinguishable from the rest, 
and may be ascertained by the court without assuming 
the functions of the jury and substituting its judg- 
meut for theirs, is well settled. But it ought not to 
be carried so far as to allow the court, when a jury has 
obviously mistaken the law or the evidence, and ren- 
dered a verdict which ought not to stand, to substitute 
its own judment for theirs, and after determining 
upon the evidence what amount ought to be allowed, 
allow the plaintiff to remit the excess, and then refuse 
a new trial.”” And then, after conceding that there 
were two authorities (Collins v. Railway Co., 11 Barb. 
492, and Clapp v. Railway, 19 id. 461), sustaining that 
view, and expressing some doubt as to whether there 
was any evidence that the value was the precise sum 
named by the court, he continued: ‘* But without 
determining whether tbe court might properly have 
done this (determine the true value of the machine) 
cousistently with the rule above laid down, we think 
it was mistaken in the rule of damages which it finally 
allowed.’’ Thereupon the court reversed the cause upon 
other grounds and hence the question suggestedwas not 
determined. In Blunt v. Little, 3 Mason, 102, the plain- 
tiff obtained a verdict of $2,000 in an action for mali- 
cious arrest, and on motion for a new trial on the 
ground that the damages were excessive, Mr. Justice 
Story, before whom the cause was tried, said: ‘ After 
full reflection, I am of opinion that it is reasonable 
that the cause should be submitted to another jury 
unless the plaintiff is willing to remit $500 of his dam- 
ages. If he does, the court ought not to interfere 
further.”” Page 107. A similar practice was followed 
in Diblin v. Murphy, 3 Sandf. 19; Collins vy. Railway 
Co., 11 Barb. 492; Clapp v. Railway Co., 19 id. 461; 
Murray v. Railway Co., 47 id. 196; McIntyre v. Rail- 
way Co., 47 id. 515; Sears v. Condover, 3 Keyes, 113; 
Hayden v. S. M. Co., 54 N. Y. 221; Whitehead v. 
Kennedy, 69 id. 462; Doyle vy. Dixon, 97 Mass. 208; 
Woodruff v. Richardson, 20 Conn. 238; Jewell v. Gage, 
42 Me. 247; Belknap v. Railroad, 49 N. H.358; Town 
of Union v. Durkes, 38 N. J. L. 23; Yeager v. Weaver, 
64 Penn. St. 425; Pendleton Street R. Co. v. Rahmann, 
22 Ohio St. 446; Illinois C. R. Co. v. Edert, 74 Ill. 399; 
Lombard vy. Railway Co,, 47 Iowa, 494; Collins v. 
Council Bluffs, 35 id. 432; Kinsey v. Wallace, 36 
Cal. 462; Guerry v. Kerton, 2 Rich. 507; Young v. 
Englehard, | How. (Miss.) 19; Davidson v. Molyneux, 
17 L. T. R. 289. These cases were mostly actions for 
tort. In some of them the reduction was allowed by 
the appellate court, but that would seem to be extend- 
ing instead of limiting the rule. The reasoning in 
some of these cases would seem to be unreasonable. 
Corcoran v. Harran. Opinion by Cassoday, J. 


—___>—__—_ 


RHODE ISLAND SUPREME COURT AB- 
STRACT. 
CONTEMPT — REVOKING OFFER TO PURCHASE PROP- 
ERTY SOLD BY OKDER OF CoURT.— C. holding as trus- 
tee for the benefit of creditors a large estate, was 
ordered by the court to sell and to dispose of the pro- 
ceeds ina way described. Subsequently he received 
from W. an offer to bid at auction a given sum as an 
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upset price for the estate in bulk. This offer was fay- 
ored by the creditors, and was submitted to the court 
by C. with the knowledge of W., whereupon the 
former order of sale was modified to meet the condi- 
tions of W.’s offer. The day before the auction sale 
W. annulled his offer,and the sale was thus frustrated. 
Held, that W. was guilty of a contempt of court. 
Blackstone (4 Com. 283) recognizes two classes of con- 
tempt; direct or those “ which openly insult or resist 
the powers of the courts ;’’ and consequential, or those 
““which without such gross insolence or direct opposi- 
tion, plainly tend to create a universal disregard of 
their authority.” It has been held that any thing done 
for the purpose of obstructing justice, or which will 
have that effect, isacontempt. Rex v. Clement, 4 B. 
& A. 218, 233. In Executors of Brasher v. Cortlandt, 2 
Johns. Ch. 505. where a purchaser at committee's sale 
bid from friendship to another, who having taken an 
appeal in the proceedings, advised respondent that he 
need not complete the purchase, he was ordered to pay 
the purchase-money or an attachment would issue. 
Chancellor Kent remarked: ‘If no order of this kind 
could be made in this case, it would follow that not 
only the purchaser but the committee of the lunatic 
would be permitted to baffle the court and sport with 
its decree.’’ In Gilmore vy. Gilmore, 40 Me. 50, the 
defendant professed his readiness to pay certain notes, 
when he could do so with safety, claiming no abate- 
ment of the sum apparently due and areceiver was 
appointed to collectthem. The defendant then refused 
to pay unless an allowance was made for an amount 
which he claimed had been previously paid, whereupon 
the court ordered an attachment, saying: ‘This re- 
fusal to pay his note to the receiver has the appearance 
of adisposition to palter with the authority of the 
court, if not to practice a fraud upon those who are in- 
terested in the proceeds of the property in his hands, 
Such acourse can neither be approbated nor permit- 
ted.”” In Fischer v. Raab, 56 How. Pr. 218, where a 
party in open court agreed to pay the expense ofa ref- 
erence in acertain event and the event occurred; on 
refusal to pay he was held to be in contempt. So in 
Lansdown vy. Elderton, 14 Ves. Jun. 512, a purchaser at 
a master’s sale failed to pay in his money and was or- 
dered to be committed to the Fleet,on the ground that 
a purchaser ‘could not be permitted to baffle the court 
and disobey an order, more than any other person.” 
Contempt lies in the quality of the act done, notin the 
intention of the person doing it. In Wartman v. 
Wartman, Taney, 362, it is said: ‘‘ As regards the 
question whether a contempt has or has not been com- 
mitted, it does not depend onthe intention of the 
party, but upon the act he has done.”’” That persons 
not parties to a suit may be held for contempt is well 
established. An editor of a newspaper has been fined 
for contempt in publishing proceedings contrary to an 
order of the court. Rex v. Clement, 4 B. & A.218. A 
member of the House of Commons who had carried off 
his infant daughter, a ward of the court, from the 
house of the ladies under whose care she had been 
placed by the guardians appointed by the court, and 
who, on being examined by the court admitted the 
fact and refused to state where his daughter was, was 
ordered to be committed to the Fleet, although not a 
party tothe suit. Wellesley’s case, 2 Russ. & M. 639. 
Where arailroad was iu the hands of a receiver, the 
employees of another road, who had ‘‘struck,’’ pre- 
vented employees of the receiver from working, and 
were adjudged to be in contempt. Secor v. Toledo, 
etc., R. Co., 7 Biss. 518; King v. Ohio, etc., R. Co., id. 
529. See also upon the subject Hazard vy. Durant, 11 
R. I. 195; Watson v. Fuller, 9 How. Pr. 425; Sickels v. 
Bordens, 4 Blatchf. 14; Buffum’s case, 13 N. H. 14; In 
re Hirst, 9 Phila. 216; State v. Lonsdale, 48 Wis. 348; 
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Weeks v. Smith, 3 Abb. Pr. 211. Quidneck Company 
vy. Chafee. Opinion by Stiness, J. 
[Decided July 11, 1882.] 


DEED— OF RIGHT TO DRIFT-STUFF ON SEASHORE.— 
By a deed of partition A. received the right to have to 
himself and his heirs ‘‘ exclusively all the sea manure 
and drift stuff which lands on the west shore;’’ also to 
have * the right of tipping the same and carting away 
at their pleasure by a road or way leadiug on the bank 
of said west shore clear of the gullies.’’ Held, that this 
right did not embrace goods floated ashore from a 
wrecked vessel so as to entitle A. to the salvage as 
against the riparian owner. Held further, that the 
right was confined to such stuffas A. could collect and 
legally appropriate, pot such as A. must hold for or 
deliver to aknown owner. Watson v. Knowles. Opin- 
ion by Durfee, C. J. 

[Decided April 20, 1882.] 

REPLEVIN — INVALID BOND — RATIFICATION.—A., 
without authority from B., execated in B.’s name a 
replevin bond which was not such a bond as is re- 
quired by the statutes of Rhode Island, which prescribe 
abondexecuted by the plaintiff or ‘*some one in his 
behalf.’’ After service of the replevin writ B. under 
seal ratified the actof A. Held, that the ratification 
could not, without the defendant’s consent, validate 
the service of the writ, asa valid bond is a condition 
precedent of valid service. Purple v. Purple, 5 Pick. 
226; Garlin v. Strickland, 27 Me. 443; Brahn v. New 
Jersey Forge Co., 38 N. J. Law, 74; Pickard v. Perley, 
45 N. H. 188. Smith v. Fisher. Opinion per Curiam. 
[Decided April 1, 1882.] 





—_———_____—— 


NORTH CAROLINA SUPREME COURT RE- 
PORTS. 
FEBRUARY TERM, 1882, 

BANKRUPTCY — NEW PROMISE TO PAY DEBT DIS- 
CHARGED.— A promise to pay 4 debt discharged in 
bankruptcy, made to an agent of the creditor, is a 
promise to the creditor himself, and competent evi- 
dence to remove the bar. Where the proof was that 
the debtor said *‘ the debt is an honest one —I always 
intended to pay it’’ — refused to execute a note on the 
ground of false recitals therein, but said ‘it isan hon- 
est debt and I will pay it certain;”’ held, that the 
evidence should have been submitted to the jury, under 
proper instructions, to say wheter the debtor intended 
to promise to pay the debt. Parker v. Shuford, 76 N. 
C. 219; Faison v. Bowden, id. 425; Kirby v. Mills, 78 
id. 124; Fraley v. Kelly, 79 id. 348; Isley v. Stewart, 4 
Dev. & Bat. 160; Massey v. Belisle, 2 Ired. 170; Fester- 
man v. Parker, 10 id. 474; Starnes v. Erwin, id. 226; 
Henson v. King, 3 Jones, 419; Riggs v. Roberts, 85 N. 
C. 151. See also Stewart v. Reckless, 4 Zabr. 427; Pratt 
v. Russell, 7 Pick. 492. Shaw v. Burney. Opinion by 
Smith, C. J. 


CONTRACT— CONSIDERATION — WHAT NECESSARY TO 
DEFEAT.— The law is settled in this State, that to de- 
feat a sale or contract for the want of consideration, 
there must be an entire failure; and it is otherwise 
where there is only a partial failure,which can only be 
remedied by a distinct action, aud now perhaps by a 
counterclaim. Washburn v. Picot, 3 Dev. 390; Hobbs 
v. Riddick, 5 Jones, 80. And what is meant by a fail- 
ure of consideration is not simply that the article sold 
is worthless to the purchaser, but if it be of some value 
to the seller there is a consideration, by which the 
promise of the purchaser to pay the agreed price, how- 
ever disproportionate, may be sustained. If it be of 
no value to either party, it of course cannot be the 





basis of a sale. But if it is beneficial to the purchaser 
in any degree he ought to pay for it, and the law fixes 
his obligation at the agreed price; and if it is a loss to 
the seller he ought to be remunerated. Johnson v. 
Titus, 2 Hill, 606; Parley v. Batch, 23 Pick. 283; Hart 
v. Wright, 17 Wend. 209; Barnum v. Barnum, 8 Conn. 
469; Brown v. Ray, 10 Ired. 72; Weatherly v. Miller, 
2 Jones, 166; Findly v. Ray, id. 5 125. But some of 
the authorities go even further than these we have 
cited, and hold that where the purchaser gets that 
which he really intends to buy, although the thing 
bought proves to be of no value, there is not a failuro 
of consideration; as where one bought railway scrip 
and it was subsequently repudiated by the company 
upon the ground that it was issued without their au- 
thority, upon proof offered that the scrip was the only 
known scrip of the company, and had been for several 
months the subject of sale in the market; held, the 
buyer had got what he really intended to buy, and 
could not rescind the contract on the ground of want 
of consideration. Benj. on Sales, 322; Lambeth v. 
Heath, 15 M. & W. 486. Johnston v. Smith. Opinion 
by Ashe, J. 


LEASE— PROVISION FOR RENEWAL.— Where a lessor 
agrees with a lessee, that at the expiration of the lease 
then subsisting, ‘‘he shall have the refusal of the 
premises for another year,’’ it was held, that the lessee 
had the election to rent, or not, the premises on the 
same terms and conditions, and on payment of the 
same rent, and that the lessor was bound to renew the 
same upon said terms, if the lessee so elected. 
While this provision for renewal is not itself a renewal 
so as to vest an estate, yet it gives an equity which 
may be set upon as a defense in a summary proceeding 
in ejectment. Tracy v. Albany Ex. Co., Seld. 473; 
Renoud v. Durham, 32 Conn. 512. McAdoo v. Callum. 
Opinion by Smith, C. J. 


PARTNERSHIP — LIABILITY OF PARTNERS.— Where 
the managing partner of a firm buys goods on time 
when he ought to have bought for cash, according to 
the terms of their agreement, the firm and each mem- 
ber thereof (out of his individual estate), is liable for 
the debt, even though the seller had knowledge of the 
stipulation aginst credit; and this, whether the partner 
sought to be charged derived any individual advantage 
from the enterprise or not. Johnson v. Bernheim. 
Opinion by Smith, C. J. 


——_—__@—_—___— 


NEW JERSEY SUPREME COURT ABSTRACT. 
FEBRUARY TERM, 1882.* 

COMPROMISE — WHEN SET ASIDE AND WHEN NOT. 
— A compromise voluntarily made without any fraud 
or imposition will not be set aside, however disadvan- 
tageous it may be. But if a debtor fraudulently con- 
ceals his property, and by a false and fraudulent repre- 
sentation of his inability to pay, induces his creditor 
to compound his debt, the creditor will not be bound 
by the composition. Plaintiff recovered a judgment 
for $4,000 ; defendant transferred stock of which he was 
owner, the par value of which was $11,000 or $12,000, in 
trust for his wife, to put it beyond reach of execution 
on the judgment and left the State. On representa- 
tions by defendant that he had nothing to pay with, 
the plaintiff, without knowledge of the fraudulent 
transfer by the defendant of his property, was induced 
to sign a satisfaction-piece on payment of $50, and the 
judgment was cancelled of record. Held, that the 
satisfaction-piece was procured by fraud, and that the 
cancellation of record should be vacated. See Steele v. 
White, 2 Paige, 478; Vine v. Mitchell, 1 Moo. & R. 337; 








*Appearing in 86 North Carolina Reports. 





* Appearing in 15 Vroom’s (44 N. J. Law) Reports. 
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State v. Tomlin, 5 Dutch. 13; Parsons v. Hughes, 9 
Paige, 591; Adams vy. Sage, 28 N. Y. 103; Baker v. 
Spencer, 47 id. 562. Ackerman v. Ackerman. Opinion 
by Depue, J. 

MARRIED WOMAN — CONTRACT OF.—If the contract 
of a married woman be such as a married woman is by 
jaw incapable of entering into, her warrant of attorney 
to enter judgment upon itis a nullity, and judgment 
entered thereon will be vacated. But if the contract 
be one that a married woman is able to make, and on 
which she may be sued at law by force of the Married 
Woman’s act, she may bind herself by a warrant of 
attorney for the confession of a judgment on such a 
contract, and the judgment entered in pursuance 
thereof will be good. See Salkeld, 117, 399; Shower, 
91; Marder v. Lee, 3 Burr, 1469; Hartford v. Mattingly, 
2 Chitty, 117; Metcalfe v. Boote, 6D. & R. 46, and 
Staples v. Purser, 3M. & 8. 800; Caudell v. Shaw, 3 T. 
R.$92; Swing v. Woodruff, 12 Vroom, 469; First Nat. 
Bank vy. Garlinghouse, 53 Barb. 615. Heywood vy. 
Shreve. Opinion by Depue, J. 


SURETYSHIP — MARRIED WOMAN — AGENCY — SEAL. 
—(1) Even though the covenant of a married woman 
be held void for coverture, the covenant of her surety 
is enforceable. Kimball v. Newell, 7 Hilll, 16; Remsen 
v. Graves, 41 N. Y. 471. (2) Where it is essential to 
the validity of a writing that it be executed under seal, 
authority to an agent to execute it must be likewise 
under seal. But where aseal is not vital to the con- 
tract, and the agent has power to execute it without 
seal, it operates as a simple contract, although execu- 
ted under seal. Long v. Hartwell, 5 Vroom, 116. (3) 
A written lease purporting to be under seal, but by 
reason of want of authority in the agent executing it 
was in effect an agreement not under seal. On it the 
surety had written an agreement under seal that he 
would pay the rent in default of payment by the lessee. 
This suit against the surety for the rent was brought 
after the lapse of more than six years from the due-day 
ofthe rent. Held, that although the principal debtor 
might have pleaded in bar uctio non accrevit infra sex 
annos, on his contract uot under seal, the action 
against the surety on his contract under seal will not 
be barred until the lapse of sixteen years. The surety 
may have the benefit of any defense which the princi- 
pal debtor may set up, showing that the contract never 
was legal or that it has been annulled. To that extent 
the rule prevails that the extinction of the liability of 
the principal debtor discharges the liability of the 
surety; the accessory obligation falls with the princi- 
pal. As ageneral rule the liability of principal and 
surety is co-extensive. There are exceptions, as in case 
of coverture and infaucy, in which the contract cannot 
be enforced against the principal. But when the prin- 
cipal is discharged from his obligation by payment, 
accord and satisfaction or release, recourse cannot be 
had to the surety. In all these instances in which both 
principal and surety are exonerated, the defense either 
shows in fact, or in contemplation of law implies an 
actual satisfaction of the obligation which the former 
has assumed. In this case the debt is not discharged 
or satisfied by the lapse of the limitation time; the 
remedy only to enforce it against the principal debtor 
is taken away. In Spears v. Hartly, 3 Esp. 81, Lord 
Eldon said that the debt is not discharged by the 
operation of the statute limitations; it was the remedy 
only, and that the creditor could hold goods on which 
he had obtained a lien for his claim, although the stat- 
ute had run against it. To the same effect are Morse v. 
Williams, 3 Camp. 418, and Higgins v. Scott, 2B. & Ad. 
413. See also Thayer v. Mann, 19 Pick. 535; Balch v. 
Onion, 4 Cush. 559; Wiswell v. Baxter, 20 Wis. 680; 
Borst v. Corey, 15 N. Y. 505; Reed v. Shepley, 6 Vt, 
602; Gardiner v. Nutting, 5 Me. 140; Dean v. Monroe, 





32 Ga. 28; Guild v. Butler, 122 Mass. 498; Ellis y. Wil. 
mot, L. R., 10 Exch. 10. Wagoner v. Watts. Opinion 
by Van Syckel, J. 


CRIMINAL LAW. 

CONFESSION — SILENCE WHERE STATEMENTS CRIMI- 
NATORY MADE IN PRESENCE.— At atrial for murder 
the court charged thus: “If you are satisfied by the 
evidence that Horine, in defendant’s presence and 
hearing, did make statements concerning the trangac- 
tions which tended to criminate him, and that de- 
fendant made no denial or explanation of the state. 
ments, you should consider them in determining the 
circumstances of the transaction, giving them such 
weight and importance as you think them fairly enti- 
tled to.”’ Certain statements to which this instruction 
was applicable were made after the arrest of defendant 
and while he was in the custody of the officers. Held, 
that the instruction was error. Under the circum- 
stances his silence and failure to deny statements 
against him cannot be interpreted as an admission of 
their truth. Commonwealth v. Kinney, 12 Mete. 235; 
Commonwealth v. Walker, 13 Allen, 570; Common- 
wealth v. McDermott, 123 Mass. 440. Iowa Sup. Ct., 
March 24, 1882. State of Iowa v. Weaver. Opinion by 
Beck, J. 


EVIDENCE —OF REPUTATION OF BAWDY HOUSE— 
IDENTITY OF KEEPER — ACTS OF DEFENDANT — HOUSE 
NEED NOT BE KEPT FOR PROFIT.— (1) Upon a trial on 
indictment for keeping a house of ill-fame, resorted to 
for purposes of prostitution, evidence of the general 
reputation of the house is competent. ‘The term 
‘house of ill-fame’’ is no doubt a mere synonym for 
“bawdy house,” having no reference to the fame of 
the place, but denoting the fact. It may not be neces- 
sary to prove the repute of the house. Yet in matters 
of evidence, proof of the fact may be aided by the 
fame. 1 Bish. Crim. Law, 1088; 2 Whart. Crim. Law, 
1451; O’Brien v. People, 28 Mich. 213; State v. Bru- 
nell, 29 Wis. 435; State v. McDowell, Dudley (S. C), 
346; Morris v. State, 38 Tex. 603. There is some con- 
flict of authority as to the competency of such evi- 
dence, and its admission might seem in violation of 
the rule excluding hearsay evidence. The weight of 
authority however seems to be in favor of its compe- 
tency. The difficulty in obtaining direct evidence in 
such cases has perhaps rendered its admission a ne- 
cessity ; and its receipt is not likely to operate unjustly, 
for it very rarely, if indeed ever, occurs that a place 
acquires the general reputation of being a bawdy 
house without being one in fact. The court does not 
hold however that evidence of general reputation 
alone would be sufficient to establish the character of 
the place. (2) A lease of the alleged bawdy house from 
the owner of the property to defendant, and executed 
by both parties. This, taken in connection with the 
other facts also shown in evidence that defendant 
was personally present and living in the house, and 
exercising acts of control over it and its imates, held, 
competent evidence tending to show that she was the 
keeper of the house. (3) Evidence of the personal lewd 
and indecent acts of defendant herself in the house, 
in presence of inmates and visitors, held, comptent as 
tending to show her knowledge of the character of the 
house, and her assent to its use as a house of ill-fame. 
State v. Wells, 46 Iowa, 662; Mahalovitch v. State, 54 
Ga. 217. (4) To constitute the crime of keeping a house 
of ill-fame, resorted to for purposes of prostitution, 
the illicit intercourse of the sexes therein need not be 
for purposes of gain or hire. The offense consists in 
the public nuisance, and the form of the corrupt mo- 
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tive is not material. 1 Bish. Crim. Law, 1086; 2 Bish- 
Crim. Proc. 108, 274; 2 Whart. Crim. Law, 1457; State 
v. Bailey, 21 N. H. 343; State v. Nixon, 18 Vt. 70; 
State v. Homer, 40 Me. 438; Commonwealth v. Ashley, 
2 Gray, 356; Commonwealth v. Ward, 97 Mass. 225. 
Minnesota Sup. Ct., June 7, 1882. State of Minnesota 
v. Smith. Opinion by Mitchell, J. 


INTENT — WHEN IT NEED’ AND WHEN IT NEED NOT 
BE PROVED.— Where an act forbidden by law is in- 
tentionally done, the intent to do the act is the crim- 
inal intent which imparts to it the character of an 
offense, and hence on trial for an affray, a party cannot 
be heard to say that he did not intend to bring about 
a breach of the peace. But where the act becomes 
criminal only by reason of the intent, then, unless the 
intent is proved, the offense is not proved. State v. 
Grady, 83 N. C. 645; State v. Perry, 5 Jones, 9. In 
Seymour v. Wilson, 14 N.Y. 568, under a statute which 
says that the question of fraudulent intent in making 
an assignment or transfer ‘ shall be a question of fact 
and not of law,”’ the assignor was allowed to say upon 
his examination that it was not his purpose in making 
the conveyance to delay or defraud his creditors; and 
this was again ruled in Griffin v. Marquardt, 21 N. Y. 
121, and Forbes v. Waller, 25 N. Y. 430. In Miller v. 
People, 5 Barb. 203, where the defendant was charged 
with an indecent exposure of his person, and the proof 
was that he was seen undressed in the back yard of his 
own premises, he was allowed to show that the ex- 
posure was not intentional, and the rule is thus de- 
clared by the court: ‘‘It is a general rule of evidence 
that a man shall be taken to intend that which he does 
or which is the immediate and natural consequence of 
the act. But when an act in itself indifferent becomes 
criminal, if it be done with a particular intent, then 
the intent must be alleged and proved.’”’ In Willard 
v. Herkimer County, 44 N. Y. 22, a case growing out 
of a statute which subjected to the penalty of fifty 
dollars any person who removed a pauper from one 
county to another without legal authority, and there 
left him, when the removal was made with intent to 
charge the county to which the pauper was removed 
with his support, the court while adhering to previous 
decisions on the maxim stare decisis, nevertheless 
say: ‘‘ Were we without any direct authority in this 
court adjudging the admissibility of such an inquiry 
(of intent) to be put to the accused party, I should be 
very unwilling now to concede it. Intent is to be 
judged of usually by the light of surrounding facts 
and circumstances. These afford a satisfactory test 
which allcan know and consider as well as the wit- 
ness.”’ North Carolina Sup. Ct., February term, 1882. 
State of North Carolina v. King. Opinion by Smith, 
C. J. (84 N. C. 603.) 


PLEADING — DUPLICITY — CHARGING ATTEMPTS TO 
ENTICE TWO CHILDREN.— An information charging 
that defendant attempted to take and entice away 
two children, held, not bad as charging two offenses, 7. 
e., taking away two children. The commission of the 
offense does not consist in the number, whether one 
or more, but in the act and inteut constituting an at- 
tempt. It was the attempt for which the defendant 
was prosecuted, not the consummation. The attempt 
was but asingle fact, though it may have embraced 
several steps and may have included in its object more 
than one person. ‘A count in an indictment, charg- 
ing an endeavor or conspiracy to procure the commis- 
sion of two offenses, is not bad for duplicity, because 
the endeavor is the offense charged.’’ Whart. Cr. 
Pl., § 253; Rex v. Byderdyke, 1 M. & Rob. 179. A 
Person may, by asingle act, endeavor to accomplish 
two or more criminal results. ‘In such a case,” says 


Mr. Bishop, “‘ there can be no doubt that if the indict- 








ment sets forth the act, and the intent to commit the 
two or more offenses, according to the fact, it will not 
be open to the objection of duplicity. There is but 
one attempt, though the object aimed at is multi- 
farious. Bishop’s Crim. Pro. 570; King v. Fuller, 1 
Bos. & Pull. 180. California Sup. Ct., January 24, 1882. 
People of California v. Miller. Opinion by the court. 





RECENT ENGLISH DECISIONS. 





MARITIME LAW— GENERAL AVERAGE.— Where a 
ship caught fire in harbor while discharging her cargo, 
and in order to extinguish the fire, water was poured 
down the hold on the part of the cargo that remained 
on board, held (affirming the judgment of Pollock 
B.), that the shipowners were liable to a claim for 
general average contribution by the owner of the cargo 
in respect of damage to the cargo caused by the water. 
Ct. of Appeal, March 28, 1882. Whitecross Wire & Iron 
Co v. Savill. Opinions by Lord Coleridge, C. J. and 
Brett, L. J. 


MARITIME LAW — BOTTOMRY CONTRACT AND CARGO 
SUBJECT TO SHIP’S FLAG.—A contract of bottomry, 
covering the cargo as well as the ship, isgoverned by 
the law of the flag, 7. e., by the law of the country to 
which the ship on which the bond is given belongs. 
When cargo is shipped on board a foreign vessel it be- 
comes subject to the law of the flag of the ship in 
which it is shipped in incidents arising out of the con- 
tract of shipment, and with regard to which the con- 
tract is silent. ‘*‘ He who ships goods on board a for- 
eign ship putsthem on board to be dealt with by the 
law of the country of the ship, unless there isa stipula- 
tion to the contrary.’’ The Hamburg (Br. & Lush. 253) 
explained. Ct. of Appeal, May 26, 1882. The Gaetano 
and Maria. Opinions by Brett and Cotton, L. JJ. 
(46 L. T. Rep. N.S. 835.) 


WILL— EXECUTION OF— ACKNOWLEDGMENT OF 
SIGNATURE.—There is not a sufficient acknowledgment 
within the Wills Act 1837, of signature of a will by a 
testator, unless the witnesses see, or might have seen, 
the testator’s signature on the document, although 
there may be evidence sufficient to satisfy the court 
that the signature was there when the testator pur- 
ported to acknowledgeit. Beckett v. Howe, 21 L. T. 
Rep. N. 8.400; L. Rep. 2 Prob. & Div. 1 not followed. 
Where a testatrix did not sign the document afterward 
propounded as her will in the presence of the wit- 
nesses, but having signed it called the witnesses in, 
and purported to acknowledge her signature, without 
giving them an opportunity of seeing the signature, 
held, that the acknowledgment was not sufficient, and 
that the execution was defective. Ct. of Appeal, Feb 
14,1882. Blake v. Blake. Opinions by Jessel, M. R. 
and Brett, L. J. (46 L. T. Rep. N. S. 641.) 


LIBEL — OF FRIENDLY SOCIETY — INJUNCTION.— An 
injunction will be granted upon an interlocutory ap- 
plication to restrain the publication of matter tending 
to injure a friendl7 society. Semble, the same rule 
will apply to the case of a libel upon a joint-stock com- 
pany. Anhonorary member of afriendly society issued 
a circular amongst the clergymen of the parishes in 
which the society had district lodges, stating in the 
circular matters which were untrue at the time of 
framing and issuing the circular, and were calculated 
to injure the business interests of the society. Upon 
motion in an action by the trustees of the society 
against the honorary member, held, that an injunction 
must be granted restraining the issue of the circular 
until the trial of the action. Ch. Div., July 12, 1882. 
Hill v. Hart-Davis. Opinion by Kay, J. (47 L. T. Rep., 
N. 8S. 82.) ‘ 








360 


THE ALBANY LAW JOURNAL. 











PRACTICE—GROUND FOR NEW TRIAL.— The ordi- 
nary reasoning according to which the verdict of a jury 
on a question of fact ought not to be disturbed, unless 
the preponderance of the evidence against the verdict 
be strong and clear, does not apply to cases in which 
the verdict depends upon a question of science which 
is not fully solved, but 1s still within the region of bona 
fide controversy. The importance of the verdict to 
others besides the parties to the litigation, and also 
the novelty of the question at issue, are elements to be 
taken into consideration in deciding whether a new 
trial should be granted or not. House of Lords, May 
22d, 1882. Managers of Metropolitan Asylum District 
v. Hill. Opinions by Lord Ch. Selborne and Lords 
O'Hagan and Watson. (47 L. T. Rep., N. 8., 29.) 


—_—— - ¢ —-—_—- 


CORRESPONDENCE. 


INDORSEMENT OF WARRANT OF ARREST. 


Editor of the Albany Law Journal: 

Concerning the requisites of a warrant of arrest the 
second sentence of section 152 of the Code of Criminal 
Procedure provides, among other matter as follows: 
“Tt must also state an offense in respect to which the 
magistrate has authority to issue the warrant.” 

Prior to the enactment of the Code of Criminal Pro- 
cedure, § 3, title 2, chap. 2, part 4 of the Revised Stat- 
utes, provided as follows: ‘If it shall appear from 
such examination that,” etc., ‘‘ the magistrate shall 
issue a proper warrant, under his hand, with or with- 
out seal, reciting the accusation, and commanding, ete.”’ 

Recently, acting as a justice of the peace for the 
county of Otsego, I issued a warrant of arrest upon a 
charge of petit larceny, and in designating the offense 
in the warrant I used only the words ** petit larceny,” 
without stating the time or place of the commission of 
the alleged crime, or the kind or value of the property 
alleged to have been stolen. 

The officer holding the warrant presented it to a 
police justice in the city of New York for indorsement 
for execution there; but indorsement was refused upon 
the ground that the statement of the offense in the 
warrant was insufficient. 

I have but to ask whether, in your opinion, the des- 
ignation of the offense was in compliance with the re- 
quirements of section 152, supra. 

T. BLAKELY. 

OrseEao, N. Y., Oct. 16, 1882. 





NEW BOOKS AND NEW EDITIONS. 


GRENADER’S RIGHT TO BE CONSIDERED A SOLDIER 
IN WAR. 


Sur les conditions nécessaires, selon le droit des gens, pour 
avoir en guerre le droit d’étre considéré et traité comme 
soldat, par B. Kr. Grenader. Paris, Libraire H. Maresq, 
Ainé, 20 Rue Soufflot, 1882. 


} R. B. Kr. GRENADER, in his French treatise, 


translated from the Swedish, on ‘The Right to 
be Considered a Soldier in War,”’ gives first a brief 
notice of the opinions entertained in former times by 
the fathers of international law. After the Christian 
international comity of the Middle Ages had been 
ended by the dissensions of Christendom, which fol- 
lowed the Renaissance, Grotius was the first writer 
who, moved by the horrors of the Thirty-years War, 
endeavored to re-establish international observances 
more consonant with the natural sympathies of Euro- 
pean nations. He however faiied to recognize any 
distinction between citizens and soldiers of belligerent 





nations, and considered war to be a contest between 
all the individuals of the two nations. 

Puffendorf does not vary materially from Grotius, 
although he considers forays in an enemy's country to 
be unlawful without authorization from the sover- 
eign. 

Vattel, who wrote a century later than Grotius 
agrees with him in theory, that the individuals of hos- 
tile nations are at war with each other, but he states 
that it has become customary only for troops commis- 
sioned by the State to participate, except in certain 
special cases. 

The author considers that these views arose froma 
false idea of the State, which should be considered as 
existing independently of the individuals who com- 
pose the nation; hence, following Holtzendorf, Blunt- 
schliand Mr. David Dudley Field, he deems that the 
armies of belligerent States are actively and passively 
hostile, while individuals are only passively hostile. 
The difference between the individual and the soldier 
is that the latter is expressly authorized by the State. 

Practically however the most important question 
is, how is such authorization to be proved? During 
the Franco-Prussian war, the Germans demanded that 
every franc-tireur must prove that he was regularly 
enlisted by the government; but this proof is nat- 
urally often difficult to preserve in war time. Hence 
the author considers that a uniform, visible at a suffi- 
cient distance and not liable to be easily changed, 
should be presumed to be evidence of such authoriza- 
tion. 

The author then gives a sketch of the Conference at 
Brussels in 1874 and of the proposition discussed at 
that meeting, and appears to attach great weight to 
them, although they were not formally adapted by the 
nations represented. 

We doubt however whether at present theoretical 
rules would guide belligerents at least in this hemis- 
phere. 





COURT OF APPEALS DECISIONS. 


‘HE following decisions were handed down, 
day, October 24, 1882. 

Judgment affirmed, with costs—Saratoga County 
Bank v. Pruyn, Dillon v. Cockcroft, Reese v. Ruther- 
ford. Everett v. Conklin, Sidenberg v. Ely, McKinney v. 
Jewett, Wood v. Hoffman Fire Insurance Company, 
Weichoel v. Spear.—Judgment reversed, new trial 
granted, costs to abide event—Herseg v. Fisher. 


Tues- 


a 


NOTES. 

THE American Law Register for October contains a 

leading article on Right to counsel in a criminal 
case, by Hampton L. Carson. Also the following 
cases in full: Goddard v. O’ Brien(Q. B. Div.), on ac- 
cord and satisfaction—accepting check for less than 
debt, with note by Edmund H. Bennett; Howard v. 
Park (New York Supreme Court), on trade-mark— 
assignment of firm name to successor, with note by 
Hugh Weightman; Hesketh v. Murphy (New Jersey 
Chancery), on validity of trust for charity, with note 
by John H. Stewart; Jones v. Jones (Pennsylvania), 
on insanity avoiding deed, with note by Marshall D. 
Ewell.——The Kentucky Law Journal for October, 
1882, contains an interesting editorial on Growth of the 
Legal Press, and the following contributions: What is 
a Trade-mark? by Temple Bodley; Admission to the 
Bar, by J. S. Golladay ; The Bench, by Isaac Caldwell. 
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CURRENT TOPICS. 





CONSTITUTIONAL amendment of the judi- 

ciary article is pending to be voted on at our 
State election next week. The suggested amend- 
ment provides for one additional justice of the Su- 
preme Court in the Second, Third, Fourth and Sixth 
judicial districts respectively, and for two in the 
First, Fifth, Seventh and Eighth judicial districts 
respectively. It is reported that through inadvert- 
ence the last Legislature neglected to provide for 
printing ballots on this question, and it is feared 
that the amendment may fail in consequence. This 
amendment is of great importance to the public 
and to our profession. There is no doubt that our 
judicial business is sadly in arrear. There is no 
court except the Court of Appeals that does or can 
keep up with its business, The latter court is only 
enabled to do so by the most laborious, unremitting, 
and detrimental exertion. The trial courts and the 
General Terms of the Supreme Court are greatly 
overweighted and overworked. It is true that there 
are several justices at the present time considerably 
disabled by long-continued sickness, but their dis- 
ability has been caused by overwork, and the result 
would not be very materially different if the judges 
were all in health. There is more work than our 
judges can do at all, not to say do well, The con- 
sequence is delay, vexation and loss to suitors, and 
frequently a less careful and considerate examina- 
tion of cases than litigants have a right to expect. 
It is high time that this necessity should be recog- 
nized and provided for. There is in some quarters a 
vague sort of notion that the judges have fat places 
and an easy time, but nothing could be more erro- 
neous. There is no class of men in the country 
more assiduous, conscientious and intelligent, and 
at the same time more cruelly overloaded. Health, 
strength and spirit give out in the hopeless and cheer- 
less Sisyphean task. It is folly to contrast our State 
with England without a correct understanding of the 
facts. There are as many judicial officers in Eng- 
land as in this country — probably more. For proof 
of this, see 22 Alb. Law Jour. 298. And as we 
have more than once affirmed, we now reiterate, the 
mass of litigation in this State is larger than in 
England. Whether this is the fault of our system 
or the peculiarity of our people, we need not inquire. 
We do not think our system wrong, nor do we think 
our people are to be blamed for settling their differ- 
ences in court rather than by violence. We simply 
know that our judicial force is inadequate to the 
demand, and that it must be increased or the public 
interests must suffer, and with them the professional 
reputation and usefulness must receive detriment. 
It is to be hoped that the profession will see that 
this amendment is voted on, and that the means of 
voting on it are furnished in convenient form. 


Vou. 26 — No. 19. 





The Court of Appeals have recently without much 
ceremony reversed the holding of the New York 
city Circuit and General Term that a wife may main- 
tain an action against her husband for assault and 
battery. See 25 Alb. Law Jour. 302. ‘‘ Without 
much ceremony ” means that there was no opinion 
to express the prevailing view. Judge Danforth 
dissented and wrote a long and exhaustive opinion, 
for which, if the women could see it, they would 
doubtless call him blessed. If we believed in pub- 
lishing dissenting opinions at all, anywhere, under 
any circumstances, we should certainly publish this, 
and the dissenting opinion of Judge Earl in the 
Hlevated Railway case. 


When Mr. Justice Field wrote his celebrated 
opinion vindicating the sacredness of the China- 
man’s queue, he was doubtless iooked upon by the 
wanderers from the Celestial empire now sojourn- 
ing in the midst of us as a second Confucius come 
to judgment. Perhaps the almond-eyed race will 
abate a jot of their admiration when they read his 
opinion in a recent case arising under the California 
act restricting the importation of Chinese laborers. 
In this case he remarked that the reason for this 
legislation was that the Chinese by their ‘ dissimi- 
larity of manners, habits, religion and physical 
characteristics, cannot assimilate with our people, 
but must forever remain a distinct race, creating by 
their presence enmities and conflicts, disturbing to 
the peace and injurious to the interests of the coun- 
try.” We do not know that we should go so far as 
the Western Jurist, which says of this utterance: 
‘Evidently the judicial ermine is no assurance of 
the absence of the common prejudices of the race, 
or of the weakness that bends to the beck and call 
of public clamor to secure the popular favor.” But 
we must remark the logical defect of the learned 
justice’s dictum. It is not the ‘ dissimilarity of 
manners, habits, religion and physical character- 
istics,’’ but it is the ‘distinctness of race” alone 
that raises antipathy. The Chinese may cut off 
their queues and put on trousers, as they do, but 
this only excites the greater ridicule and hatred. 
The Jews have no marked dissimilarity from the 
rest of the community except their religicn, and 
even for that the greater part of the Christians care 
very little, but the race feeling is strong against 
them in many places. The more closely the negro 
imitates the white man the more he is laughed at 
and scorned. The truth is that we ourselves are 
guilty of the same silly bigotry of race for which 
we ridicule the Chinese. They are to us the same 
‘‘outside barbarians” that we are to them. We 
ought either to lay aside this notion, or else to stop 
canting about our country as the asylum for the de- 
spised and down-trodden of all nations, and all the 
other twaddle of our fourth of July orators. We 
acknowledge that the race-prejudice is a natural 
one, but let us own up to it frankly, and not assume 
virtues that do not belong to us. Just so long as 
we can keep these objectionable races servient and 
useful, just so long we can endure them; but the 
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moment a ‘‘ nigger” or a Chinaman becomes a com- 
petitor in labor, trade or politics, that moment for- 
sooth he must be ‘‘ taught his place.” The negroes 
are good enough to till our rice and cotton planta- 
tions, the Chinese to do up our linen, and the Irish 
to build our railroads, but they must not own land, 
nor carry on business, nor acquire political power, 
unless we can make money or get office by their 
means. This is the popular prejudice, unjust and 
foolish, we believe, but inherent in race-distinc- 
tions, and not the offspring of differences of ‘‘ man- 
ners, habits, religion or physical characteristics.” 


In connection with this subject we must express 
our gratification that the students of Columbia Law 
School have ‘voted almost unanimously not to 
ask the faculty to expel the colored student over 
whose admission trouble has arisen.” This is a 
resolution that evinces the common sense and the 
desire of fair play which should characterize the 
legal profession. It would be ludicrous to see two 
hundred white young men of liberal education 
thrown into a paroxysm of terror and jealousy by 
the admission among them of one black young 
man. The jealousy of the colored cadets at 
West Point has a show of reason in compari- 
son with this, because there the black man 
might be put in temporary authority over the white, 
and their association is necessarily intimate. But 
in a college there can be no such objections, and the 
professional world is wide enough, and we hope 
magnanimous enough, to tolerate colored men and 
white women. 


Dr. Beard is rapidly demolishing his own reputa- 
tion for good sense by his extravagant conduct in 
respect to the Guiteau case. He accuses the attor- 
ney-general of lying. He speaks of Guiteau’s “ ter- 
ribly insane death.” He says that nine hundred and 
ninety-nine in a thousand believe Guiteau insane. 
We suspect that the community will prefer to be- 
lieve that Dr. Beard is mad with excess of zeal 
rather than that the attorney-general is a liar. Gui- 
teau’s death was no more insane than that of scores 
of other murderers. His conduct on the scaffold sim- 
ply exhibited the same hysterical excitement which 
has frequently characterized the execution of other 
criminals, and was no more insane than the utter- 
ances and demeanor of the ordinary revival-exhorter 
and the average wicked man “convicted of sin” at 
camp-meeting. Doubtless the majority of people, 
expert and non-expert, believe Guiteau to have been 
insane, but the same majority believe him to have 
been legally accountable. It is well for the safety 
of the community to hang all such lunatics, and to 
notify them beforehand that they will be hanged if 
they do not refrain from murder. Dr. Beard and 
those who sympathize with him are doing much to 
render human life unsafe by promulgating these 
foolish doctrines. 








NOTES OF CASES. 





N Reif v. Paige, Wisconsin Supreme Court, Octo- 
ber 10, 1882, 13 N. W. Rep. 473, A. made an 
offer, ‘‘I will give $5,000 to any person who will 
bring the body of my wife from that building, dead 
or alive,” and B., on the faith of the offer, and for 
the purpose of earning the reward, rescued the body 
of A.’s wife from the burning building in which it 
then was. B. was a member of the paid fire depart- 
ment, but the act in question was at the imminent 
danger of his own life. Held, (1) that B. was not 
bound to give notice of acceptance of the offer as 
a condition precedent to recovery; (2) that he was 
not bound to perform the service as a fireman, and 
therefore might recover the reward. The court 
said: ‘‘ The offer of a reward by the defendant for 
rescuing the body of his wife, and the rescue of her 
remains by the plaintiff, with knowledge of such 
offer, and with a view to obtaining the reward 
offered, constituted a contract between the parties, 
which was fully and completely executed by the 
plaintiff. The offer, which the proofs tend to show 
the defendent made, was, in substance, ‘I will give 
$5,000 to any person who will bring the body of my 
wife out of that building, dead or alive.’ There 
were no restrictions or limitations to the offer, and 
no additional requirement upon the claimant of the 
offered bounty. Hence, when the plaintiff, with a 
view of obtaining the offered reward, rescued the 
body of Mrs. Paige, he had done all that the offer 
required him to do, and if lhe has any cause of ac- 
tion it was then complete. There may be a conflict 
of authority on this question, but it seems to us 
that the better reasons are with the cases cited on 
behalf of the plaintiff, holding that in such case 
the giving of the notice is not a prerequisite to 
maintaining an action forthe reward. The soldiers’ 
bounty cases in this court, cited in opposition to 
this view, are not in point, because in those cases it 
was absolutely necessary that the towns or muni- 
cipalities should know when their quotas were full. 
Hence the necessity that each person who enlisted 
for the bounty should promptly notify the proper 
authorities of the town or city to which he was 
credited of the fact of his enlistment. No such 
reason exists here for requiring notice. There is no 
more hardship in this rule than in the rule which 
allows the indorser and holder of an overdue nego- 
tiable promissory note to sue the maker thereon 
without giving him an opportunity to pay it with- 
out suit. The maker may have been ready and 
anxious to pay it at the time it became due, had he 
known where it was. Yet the holder may sue it at 
his leisure, and compel the maker to pay costs, and 
in general, the accrued interest as well. That hard- 
ship is possible because the contract evidenced by 
the note is complete, and nothing remains to be 
done by the holder after the note becomes due to 
give him a right of action upon it. On precisely 
the same principles we think in this case that after 
the plaintiff had performed the only condition stipu- 
lated for in the alleged offer, his right of action was 
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complete, without doing any other act whatever.” 
Assuming without deciding that it was the plaint- 
iff's duty as a paid fireman to endeavor to rescue 
persons from burning buildings when he could do 
so without danger of his own life, the court con- 
tinued: ‘‘It was not his duty to do so at the hazard 
of his life. Can it properly be said that it was in 
the line or scope of his duty to rescue her at the 
imminent peril of losing his life, when his duty did 
not require him todo so? We confess our inability 
to perceive any satisfactory grounds upon which 
this question may be answered affirmatively. In the 
law of agency we find that principals are often held 
responsible for the unauthorized acts of their agents 
because such acts are within the scope of the au- 
thority of such agents, although not within their 
actual authority. The principal is held in such a 
case because he has clothed his agent with apparent 
authority to do the act, and a person to whom the 
agent is accredited may deal with him on the faith 
that he has the authority to bind his principal which 
he appears to have, and may hold the principal as 
effectually as though the agent had actual authority 
in the premises. Hence, when it is said that a 
given act of an agent, although unauthorized, is 
within the scope of his authority, and therefore 
binds his principal, it only signifies that the prin- 
cipal has apparently given his agent authority to do 
the act, and as against a person dealing with the 
agent in good faith, he shall not be heard to deny 
the agent’s authority. But where the question is 
one of duty, there seems to be no room for the ap- 
plication of any such principle. If it is not the 
duty of a person to render a specified service, we 
fail to comprehend how it can correctly be said that 
the service is within the line or scope of his duty; 
that is to say, that although it is not actually his 
duty to render the service, yet because it is his ap- 
parent duty to do so, he shall be held to the same 
consequences as though it were his actual duty. It 
seems to us that the mere statement of the proposi- 
tion is sufficient to show that it is untenable.” As 
to rewards, see note, 26 Am. Rep. 5. As to the 
right of a paid fire company to recover for extra 
services, see Texas Cotton Press and Manufacturing 
Co. v. Mechanics’ Fire Co., 54 Tex. 319; 8S. C., 38 
Am. Rep. 627. 


In Marion v. Chicago, R. I. and P. R. Co., Towa 
Supreme Court, October 4, 1882, 13 N. W. Rep. 415, 
it was held that the defendant was not liable for the 
act of a brakeman in putting a trespasser off a 
freight train in motion, without direction from the 
conductor who alone was authorized by the de- 
fendant to order such ejection. The court below 
charged: ‘‘ Even though the instruction and rules 
of the company placed the matter of the removal 
of trespassers, or non-paying passengers, from the 
trains under the immediate charge and discretion of 
the conductor, and it was the duty of the brakeman 
to put off such persons only by the direction of the 
conductor as his superior, the defendant is not re- 
lieved from liability simply because, in this instance, 


the brakeman acted without orders or direction 
from the conductor. But if the brakeman, not as 
a part of his duty as an employee of the defendant, 
but for the gratification of his own feelings, will- 
fully or maliciously assaulted the plaintiff, and in 
this assault the plaintiff fell to the ground, then the 
defendant is not liable. The point you are to ob- 
serve is this: That as the defendant owed the 
plaintiff no duty as a common carrier, therefore un- 
less the brakeman, as an employee of the company 
engaged in operating the train, acted for the pur- 
pose of putting him off, and freeing the train from 
him as a trespasser, the defendant is not liable for 
this act.”” On review the court said: ‘‘The rule 
is familiar that an employer is liable for the torts of 
an employee only where they are committed in the 
course of his employment. The difficulty has been 
to determine what acts should be deemed within 
the course of his employment. If in this case the 
conductor had forced the plaintiff from the train 
while in motion, and while crossing a bridge, the 
act very clearly would under the evidence be deemed 
to be in the course of his employment, and that too 
even if it were shown that he had been expressly 
instructed to eject no person from the train while in 
motion, and especially when crossing a place as dan- 
gerous as a bridge. In one sense the specific act 
would not be in the course of his employment, but 
his general employment to remove trespassers from 
the train would be sutlicient to render the company 
liable. But it appears to us that the act of an em- 
ployee of a railroad company, in removing a tres- 
passer from a train, cannot be considered the act of 
the company, unless he was employed generally to 
remove trespassers, or specifically to remove the par- 
ticular trespasser. The court below appears to have 
thought otherwise. The instruction given proceeds 
upon the theory that where a person is employed to 
do one thing, and he volunteers to do another, his 
act shall nevertheless be deemed to be within the 
scope of his employment, if his purpose was to serve 
his employer. But in our opinion the purpose of the 
employee is not, in a case like the one at bar, mate- 
rial. The court, we think, was misled by a distine- 
tion which has been drawn by courts in a different 
class of cases. Where the question is as to whether 
the employer is liable for a willful injury done by 
an employee, it is sometimes important to inquire 
whether the employee’s purpose was to serve his 
employer by the willful act. Jllinois Cent. R. Co. 
v. Downey, 18 Ill. 259; Wright v. Wilcox, 19 Wend. 
343; Moore v. Sanborn, 2 Mich. 519; Croft v. Alison, 
4 B. & Ald. 590; Johnson v. Barber, 5 Gilm. 425; 
Foster v. Essex Bank, 17 Mass. 479. The rule is 
that an employer is not liable for a willful injury 
done by an employee, though done while in the 
course of his employment, unless the employee’s 
purpose was to serve his employer by the willful act. 
Where the employee is not acting within the course 
of his employment, the employer is not liable, even 
for the employee’s negligence, and the mere purpose 
of the employee to serve his employer has no ten- 
dency to bring the act within the course of his eme-, 
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ployment. Where a female servant, having author- 
ity to light fires in a house, but not to clean the 
chimneys, lighted a fire for the sole purpose of 
cleaning a chimney, it was held that her employer 
was not liable for an injury caused by her negligence 
in lighting the fire. Mackenzie v. McLeod, 10 Bing. 
385. See also, Towanda Coal Co. v. Heenan, 86 
Penn. St. 418. In our opinion the court erred in 
the instruction given, and in refusing the instruc- 
tion asked by the defendant.” See ‘‘Course of 
Employment,” ante, 64; Noblesville, etc., Co. v. Gause, 
76 Ind. 142; 8. C.,40 Am. Rep. 224, and note, 226. 





EVIDENCE OF DEFENDANT'S GOOD CHAR- 
ACTER IN CIVIL ACTION. 





N Barton v. Thompson, 56 Towa, 571, it was held 
that in a civil action for maliciously burning 
property, proof of the defendant’s good character 
is inadmissible. The court said: ‘*The court in- 
structed the jury, in substance, that evidence of 
the defendant’s prior good character was to be 
weighed and considered by them, and if therefrom 
a reasonable doubt was raised it was their duty to 
find for the defendant. In civil cases evidence of 
general character is not admitted unless the nature 
of the action involves the general character of the 
party, or goes directly to affect it. 1 Greenl. Ev., 
§ 54, and authorities cited in note 3. But ‘ gener- 
ally in actions of tort, where the defendant is 
charged with fraud from mere circumstances, evi- 
dence of his general good character is admissible to 
repel it.’ Id. The better doctrine seems to be that 
evidence of good character should be confined to 
cases where intention is the point in issue, and the 
proof consists of slight circumstances. This is the 
rule which was established in the leading case of 
Ruan v. Perry, 3 Cai. 120. Beyond the rule recog- 
nized in this case, the best-considered cases have 
not extended the admissibility of evidence of good 
character in a civil action. That such evidence is 
not entitled to consideration in a case such as this 
is clearly established by the following authorities: 
Fowler v. Atna Fire Ins. Co., 6 Cow. 673; Schmidt 
v. NW. Y. Ins. 0o., 1 Gray, 535; Attorney-General v. 
Bowman, 2 B. & P. 5382; Humphrey v. Humphrey, 7 
Conn, 116.” 

In Dudley v. McCluer, 65 Mo. 241; 8. C., 27 Am. 
Rep. 273, it was held that a charge in the petition, 
in an action to set aside a settlement, that the de- 
fendant has made false and fraudulent representa- 
tions, does not warrant the introduction by the de- 
fendant of evidence of good character. The court 
said: ‘‘His character was not in issue. It is true 
he was charged in the petition with having made 
false and fraudulent representations, and the charge 
was calculated to affect his character indirectly, 
and so in every case where one is sued for a debt, 
and he denies it, or pleads payment, his character is 
somewhat involved in the investigation; but ‘put- 
ting character in issue’ is a technical expression, 
which does not simply mean that the character may 





be affected, but that it is of particular importance 
in the suit itself, as the character of plaintiff in an 
action of slander, or that of a woman in a suit for 
seduction. Porter v. Seiler, 23 Penn. St. 424. In 
those excepted cases, character affects the amount 
of the recovery. The jury are by law permitted to 
consider it in assessing damages, and it is in that 
sense that it is said that ‘the nature of the action 
puts the character in issue.’ Fowler v. tna Ina, 
Co., 6 Cow. 674; Humphrey v. Humphrey, 7 Conn. 
116; Gough v. St. John, 16 Wend. 646. In the case 
of Humphrey v. Humphrey, the defendant in a suit 
for divorce was charged with adultery, and the 
court held that the evidence of her good character 
was inadmissible, although the evidence against her 
was circumstantial only. In Gough v. St. John the 
suit was for a false and fraudulent representation of 
the solvency of a third person, and it was held evi- 
dence of defendant’s good character should not be 
received. Prof. Greenleaf, in his work on Evidence, 
vol. 1, § 54, remarks that ‘generally in actions of 
tort, whenever the defendant is charged with fraud 
from mere circumstances, evidence of his general 
good character is admissible to repel it,’ but Knox, 
J., in Porter v. Seiler, 23 Penn. St., says, ‘he is not 
sustained by any authority I can find save Ruan v. 
Perry, 3 Caines, 120, and this is expressly overruled 
in 16 Wend.’ We may add that the case of Fowler 
v. tna Ins. Co., 6 Cow. 673, seems to sustain 
Greenleaf, but is an authority against the admissi- 
bility of the evidence of character when the evi- 
dence of fraud is direct and not circumstantial.” 

In Fowler v. Aitna Fire Ins. Co., supra, the de- 
fendant charged the plaintiff with a fraudulent 
over-valuation of insured property. Evidence of 
his good character was rejected. Savage, C. J., 
said: ‘‘If such evidence is proper, then a person 
may screen himself from the punishment due to 
fraudulent conduct, till his character becomes bad. 
Such a rule of evidence would be extremely danger- 
ous. Every man must be answerable for every im- 
proper act, and the character of every transaction 
must be ascertained by its own circumstances, and 
not by the character of the parties.” Gough v. St. 
John, supra, was an action for injury to property, 
and it overruled Ruan v. Perry, supra. Schmidt v. 
N. Y. Ins, Co., supra, involved the charge that the 
plaintiff fraudulently burned the insured property. 
Attorney-General v. Bowman, supra, was an informa- 
tion for keeping false weights and attempting to 
corrupt an officer. The court said: ‘In a direct 
prosecution for a crime such evidence is admissible; 
but when the prosecution is not directly for the 
crime, but for the penalty, it is not.” Porter v. 
Seiler, supra, was an action for assault and battery 
with a knife. 

In Rogers v. Lamb, 3 Blackf. 155, and Baker v. 
Hopkins, 1 A. K. Marsh. 587, actions of malicious 
prosecution, such evidence was rejected. So in Geb- 
hart v. Burkett, 57 Ind. 378; 8. C., 26 Am. Rep. 61, 
an action for maliciously burning a barn. The court 
said: ‘In the case before us, it is apparent that 
the general character of the appellant is not in- 
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involved. Motive or intent constitutes no element 
the wrong complained of. The injury is the same 
whether committed with or without malice. True, 
the appellee charges the appellant with maliciously 
burning the barn and its contents, but it was not 
necessary to prove the malice. If he proved the 
burning to be unlawful, it was sufficient as to that 
part of the case. General good character is no de- 
fense to the particular act charged.” 

Character is not in issue on the question whether 
a debt was for money lost at play. Thompson v. 
Bowie, 4 Wall. 471. 

The best discussion of this point on principle is 
in Smets v. Plunket, 1 Strob. (S. C.) 372, an action 
involving a possible imputation but not a direct 
charge of fraudulent appropriation of property and 
false accounts of sales, where evidence of the claim- 
ant’s good character was rejected. The court said: 
“Tt is plain that in civil cases, where the nature of 
the action itself does not involve the general charac- 
ter of a party, evidence of that character cannot be 
offered to contradict an imputation of dishonesty 
or even of fraud. The transaction presented in an 
ordinary civil case must depend upon its circum- 
stances, and not upon the character of the parties. 
In such a case, no matter how serious a moral delin- 
quency may be involved in a fact, and how much 
the establishment of that fact may affect a party’s 
reputation, he cannot invoke the aid of his previous 
reputation to disprove the fact.” ‘‘ Examinations 
in court into general character, according to reputa- 
tion, usually distinguish only between the two 
classes, the good and the bad, without nice discrimi- 
nation between the infinite degrees and varieties 
which exist of either class. Of most persons there 
is really no general reputation as to character, and 
of some the general reputation is widely different 
from the truth, which a full knowledge of their mo- 
tives, principles and habits would disclose. Some- 
times upon trials the good are overthrown by unex- 
pected assault, and often the bad are burnished and 
strengthened by the ready testimony which their 
influence procures in their favor, whilst many of 
their neighbors, who think ill of them, shrink from 
being examined, or being examined cannot say that 
the suspicions which they entertain, and which they 
feel rather than know that others also entertain, 
have been uttered so as to constitute a bad reputa- 
tion. In investigations concerning character, feel- 
ing and prejudice are more often exhibited than in 
inquiries upon any other subject; the number of 
witnesses is often extended far beyond the limit 
which upon other topics the court would indulge; 
and if there be contrariety of opinion, the matter 
usually is left at last in great uncertainty. * * * 
If in every case where an act of dishonesty is im- 
puted the imputation may be met by such evidence, 
then there are few cases into which such evidence 
might not be introduced; trials would be insup- 
portably tedious, and the result of a trial would as 
often depend upon the popularity of a party as upon 
the merits of his case.” The court distinguished 
Ruan v. Perry, supra, and declined to express an 





opinion whether it was good law. Smets v. Plunket 
was followed in Dawkins v. Gault, 5 Rich. 151, where 
proof of the good character of a party was held in- 
admissible in an action charging fraud as against 
creditors. The court obiter remarked that if the 
proof of fraud was purely circumstantial, such evi- 
dence would be competent; citing Smets v. Plunkett, 
which as we have seen does not so hold. 

Ruan v. Perry is also disapproved in Thayer v. 
Boyle, 30 Me. 475, an action of malicious trespass; 
Wright v. McKee, 37 Vt. 161, an action substantially 
charging embezzlement; Church v. Drummond, 7% 
Ind. 19, an action involving a charge of fraud 
against creditors ;in Ward v. Herndon, 5 Port. (Ala.) 
382; and in Pratt v. Andrews, 4 Const. 493, an ac- 
tion of crim. con. The like doctrine is laid down in 
Humphrey v. Humphrey, % Conn. 116, an action of 
divorce for adultery ; in Morris v. Hazlewood, 1 Bush, 
an action involving a charge of robbery; in 
Gutzwiller v. Lackman, 23 Mo. 168, an action involv- 
ing a charge of fraudulent conveyance; and in 
Sowell v. McDonald, 58 Miss. 251, an action of as- 
sault and battery. 

On the other hand: In Henry v. Brown, 2 Heisk. 
213, an action of trespass for killing a heifer, the 
defendant was allowed to prove his good character. 
This was founded on Ruan v. Perry, 3 Cai. 120, and 
like that was a case of circumstantial proof. The 
court also cited the opinion of Chancellor Walworth, 
in Townsend v. Graves, 3 Pai. 458, which was also 
founded on Ruan v. Perry, supra. The chancellor 
there said: ‘‘That where a party is charged with 
a crime, or any other act involving moral turpitude, 
which is endeavored to be fastened on him by cir- 
cunstantial evidence, or by testimony of witnesses 
of doubtful credit, he may introduce proof of his 
former good character for honesty and integrity, to 
rebut the presumption arising from such evidence, 
which it may be impossible for him to contradict or 
explain.” And the Tennessee court said: ‘‘The 
rule thus laid down by the learned chanceller meets 
our approval, and we think is well sustained by the 
soundest reasons, based in the philosophy of human 
action and the well established course of human 
conduct.” This was followed in Spears v. Jnterna- 
tional Ins. Co., 1 Baxt. 370, an action on a fire in- 
surance policy, where the defense was the plaintiff 
himself had procured the property to be burned. 

When the truthfulness of a witness is indirectly as- 
sailed his character for truth may be directly 


proved. (George v. Pilcher, 28 Gratt. 299; 8. C., 26 
Am. Rep. 350. This question however is much 
mooted. 





> 


RULES RELATING TO OPINION EVIDENCE. 


VI. MECHANICS AND WORKMEN. 


Rw te I.— Mechanics and workmen are experts as to 
matters of technical skill in their trades, and their opin- 
ions in such cases are admissible. 


ILLUSTRATIONS. 


1. In an action for damages caused by the death of a 
workman in consequence of the bursting of an emery- 
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stone in a factory, the cause of the bursting of the 
stone was in doubt. The opinion of a practical ma- 





‘chinist who had examined the stone was admitted. (1) 


2. It was disputed whether a house finished on the 
20th of October would be fit for occupation on the Ist 
of November following. The opinion of a mason, as to 
how long it takes to dry the walls of a house so as to 
render it fit and safe for human habitation, is compe- 
tent. (2) 

3. The question was whether two pieces of wood 
were parts of the same stick of natural growth. The 
opinion of skilled workers in wood were admitted. (3) 

4. Inan action for damages for defiling and stopping 
the passage of water from B.'s fountain, the opinion of 
engineers that certain drains do not lessen the quantity 
of water in or injuriously affect the fountain, are ad- 
missible. (4) 

5. In a similar action to case 4, the opinion of a well- 
digger, whether a given thickness of intervening sub- 
soil, if undisturbed, is impervious to water, is admis- 
sible. (5) 

6. M. sued T. for damages caused by the negligence 
of T. in building a cellar under M.’s house. B.,a 
journeyman carpenter of twenty-five years’ experience, 
was offered to testify as to the injury caused to the 
house by the building of the cellar. Held, proper. (6) 

7. In an action against a city for permitting water to 
run and destroy the plaintiff's wall, the opinion of a 
brick maker, as to whether the quantity of water was 
sufficient to wash down the wall, was admissible. (7) 

8. J. was charged with having received a number of 
brass couplings knowing them to have been stolen. He 
had purchased them much below their value as coup- 
lings. Several machinists and brass finishers testified, 
that in their opinion, without close inspection, the 
articles could not be detected as being worth more than 
so much old brass. Held, competent. (8) 

9. In a criminal case the question was whether a 
pocket could have been picked through a cut made by a 
pickpocket in a coat. The coat had been subsequently 
mended. The opinions of tailors were competent. (9) 

10. The question was as to the condition of a batting 
cloth in a mill; whether a new one was necessary. The 
opinion of a miller was admitted. (10) 

ll. M. was charged with assault with intent to mur- 
der by shooting. The opinion of a witness experienced 
in the use of guns, as to the length of time since a gun 
found in M.’s possession had been fired off, was admis- 
sible. (11) 

12. The question was as to the cause of the cracking 
or settling of the walls of a mine. ‘The opinions of 
miners were admissible. (12) 

13. The question was within what distance a train, 
running at a certain speed, can be stopped with ordin- 
ary brakes. A. was a person familiar with railroad 
brakes and he had often used them. His opinion on 
this point was admitted. (13) 

In case 2, it was said: ‘*‘ The question is competent 
and proper when it relates to a deduction from facts 
concerning which the witness has a knowledge peculiar 
to his science, art or profession, and which is not com- 


(1) Camp Point Manfg. Co v. Ballou, 71 Ill. 417 (1874). 

(2) Smith v. Gugerty, 4 Barb. 614 (1848). 

(3) Com. v. Choate, 105 Mass. 456 (1870). 

(4) Buffum v. Harris, 5 R. I. 243 (1858), and see Detweiler y. 
Groff, 10 Penn. St. 377 (1849). 

(5) Id. 

(6) Moulton v. McOwen, 103 Mass. 587 (1870). 

(7) City Council v. Gilmer, 33 Ala. 116 (1858). 

(8) -upitz v. People, 34 Ill. 520 (1864) 

(9) People v. Morrigan, 29 Mich. 5 (1874). 

(10) Cooke v. England, 27 Md. 14 (1867). 

(11) Moughon vy. State, 57 Ga 102 (1876). 

(12) Clark v. Willett, 35 Cal. 534 (1868). 

(13) Mott v. Hudson River R. Co., 8 Bosw. 345 (1861). 














mon to the world. In such cases the jury are unable 
to draw a correct conclusion from the facts, and must 
necessarily rely upon the opinions of those who are 
better enabled to doso by their professional experience, 
Now how long it takes to dry the walls of a house so 
as to render it fit and safe for human habitation is not 
generally known. The requisite knowledge is con- 
fined principally, if not wholly, to the class of me- 
chanics to which the witness belonged.” In case 3, it 
was said: ‘‘ The court are of opiniun that this is a sub- 
ject in respect to which men of skill and experience 
may become expert, and the jury may be properly 
aided by their opinions.” A brick mason, it wag 
said in case 7, must be supposed to possess more skill 
in determining the strength of a brick wall than ordin- 
ary persons. In case 13, it was said: ‘“* We see nothing 
in the evidence or in reason favoring the idea thata 
person of experience cannot state with great accuracy 
the distance within which any given train can be 
stopped with a designated class of brakes and a given 
number of brakemen.” 


SuB-RULE I. An expert, wnder rule 1, may give an 
opinion as to (a) the length of time it would take to do a 
certain amount of work, or (b) the proper method of per- 
forming it, or (c) the value of labor or materials. 

ILLUSTRATIONS. 
A. 

1. S. sued N. for work and labor in putting up gas 
fixtures in N.’s theatre. R., a gasfitter, was asked: 
*“* How much time would it take to do that job?” Held, 
proper. (14) 

3. H. sued C. for work done and materials furnished 
in puttingup anice house. G., a capenter and builder, 
was called to prove what it was worth to put the lum- 
ber into the house, but the court rejected his testimony. 
Held, error. (15) 

3. The probable cost of completing a contract for the 
construction of a railroad was in issue. The opinions 
of experts, as to the value of material, labor and skill 
required, are relevant. (16) 

4. An action was brought to recover damages for the 
improper construction of will machinery whereby 
work in the mill was delayed. The opinion of a witness 
as to the amount of work the mill could have done if 
the machinery had been according to contract, was 
admitted. Held, proper. (17) 

ILLUSTRATIONS. 
B. 

1. The contract for the construction of a building 
stipulated for a wooden cornice with brackets, but did 
not state where the cornice should be placed, or what 
length or width it should be. The opinions of builders, 
as to how the work ought to have been done, were ad- 
mitted. (18) 

2. The question was as to the proper manner of 
measuring masonry. The opinions of practical masons 
were admitted. (19) 

3. The question was whether W.had exercised proper 
skill in the manufacture and burning of some tile 
under a contract. G., a brick and tile maker of expe- 
ience, was asked: ‘“* What is the proper way to put the 
tile in the kiln for burning?” ‘What would be the 
effect of these tile lying flatwise, instead of on end, 
upon the burn?’’ His answers to these questions were 
rejected. Held, error. (20) 


(14) Swain v. Naglee, 17 Cal. 416 (1861). 

(15) Hough v. Cook, 69 Ill. 581 (1873). 

(16) Waco Tap R. Co v. Shirley, 45 Tex. 355 (1876). 
(17) Clifford y. Richardson, 18 Vt. 620 (1846). 

(18) Haver v. Tenney, 36 Iowa, 80 (1872). 

(19) Shulte v. Hennessy, 40 Iowa, 352 (1875). 

(20) Wiggins v. Wallace, 19 Barb. 338 (1855). 
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4. In an action for personal injuries caused by the 
premature explosion of blasting powder. P., a prac- 
tical miner, who had used a large amount of the pow- 
der, was asked his opinion of its safety. Held, proper. 
(21) 

5. The question was as to the repairs necessary to put 
a mill in running order. The opinion of a wheelwright 
was admitted. (22 

6. The question was whether a machine had been 
properly constructed. The opinion of a practical ma- 
chinist was admitted. (23) 

7. The question was as to the proper manner of 
floating logs through a dam and flume. The owner of 
a mill dam was permitted to give his opinion on this 
point. Held, proper. 

8. The question was as to negligence in packing and 
forwarding certain hams. A witness engaged in that 
busines was asked his opinion, as an expert, whether 
there was danger that the hams in question packed as 
they were would not arrive at their destination in good 
condition. Held, proper. (25) 

9. The question was whether a berth in a steamboat 
had been properly constructed. The opinions of car- 
penters were relevant. (26) 

10. Under a contract to furnish ‘‘gas fixtures,’’ one 
of the parties contended that he was not called on to 
furnish ‘“‘metres.’’ The opinion of a gasfitter whether 
gas metres are usually classified in the trade as “gas 
fixtures,’’ was admissible. (27) 

1l. A charter-party stipulated that a vessel should 
receive a “ full cargo.’’ The opinions of experts, as to 
how deeply she could be loaded with safety to the lives 
of the passengers, were admitted. (28) 

In case 7, it was said: ** The running of logs in that 
stream and through that bulk-head was nota matter of 
common knowledge nor of adequate common judgment 
upon the facts shown by the other evidence. The expe- 
rience and observation of the witness gave him the 
groundand faculty of an opinion peculiar to himself,and 
not common to men who had no such experience or ob- 
servation. In asubstantial sense he may be regarded as 
an expert having peculiar knowledge and skill which 
renders his opinion worthy of consideration as the 
ground of judgment and opinion in others who have 
no such knowledge and skill.”’ ‘* The witness,” it was 
said in case 7, ‘‘ was a person engaged in the trade in 
the course of which these goods were bought, and must 
be considered as having that general knowledge upon 
the subject which results from experience init. It 
was therefore competent to inquire of him what 
would be likely to be the effect of the weather upon 
provisions packed as these were directed to be. There 
is a large class of facts in regard to which judgment or 
opinion is all that can be expressed; and the judg- 
ment of a man whose business was that of a dealer in 
the articles as to which the inquiry was made was 
proper to be considered by the jury.’’ The question 
in case Ll could only be sulved by experienced ship- 
masters. ‘* What was a full cargo for the ship to carry 
with safety was not a fact which could be settled by 
any rule of law or mathematical computation, and the 
court must necessarily rely upon the opinions of those 
who have experience, skill and judgment in such mat- 
ters.” 





(21) Sowden v. Idaho Quartz Mining Co., 55 Cal. 443 (1880). 

(22) Taylor v. French Lumbering Co., 47 Iowa, 662 (1878). 

(23) Sheldon v. Booth, 50 Iowa, 209 (1878). ‘“‘A machinist 
must necessarily, we think, be competent to give an opinion 
in relation to machinery,” per Reeves, J., supra. 

(24) Dean v. McLean, 48 Vt. 412 (1875). 

(25) Kershaw vy. Wright, 115 Mass. 361 (1874). 

(26) Tinney v. Steamboat Co., 5 Lans. 507. 

(27) Downs v. Sprague, 1 Abb. App. Dec. 550 (1865). 

(28) Ogden v. Parsons, 23 How. 167 (1859). 





ILLUSTRATIONS. 


Cc. 

1. The question was as to the cost of lumber used in 
the construction of a house. The opinion of a car- 
penter was admissible. (29) 

2, The question was as to the quantity of grain a mill 
was capable of grinding, and the value of certain water 
for milling purposes. The opinions of millers and 
millwrights were admitted. (30) 

3. The question was as to the value of a railroad 
during the time it was in the hands of a receiver. The 
opinions of witnesses acquainted with the business 
of the road and the expense of operating it were ad- 
mitted. (31) 

In case 2, it was said: ‘“‘ The value of commodities is 
usually in part, at least, a matter of opinion, and those 
acquainted with an article and its value may express 
their judgment, their belief or opinion as to quantity 
or the subject of measurement or weight; and it is 
proper for witnesses in connection with the statement 
of the method used for measuring or weighing to ex- 
press their opinions of its accuracy, and their estimate 
of the quantity."’ In case 3, it was said: ‘‘ The value 
of property, as a general rule, can be proved only by 
the opinions of witnesses; so, too, of the value of the 
use of property. Its value and the value of its use 
often depends much upon its location, and the cir- 
cumstances under which it isor may be used. The 
use of property may be of much greater value to one 
person than to another, owing to the skill or facilities 
for its use possessed by the one that the other has not. 
To determine the value of the use of a piece of prop- 
erty to a particular person under the circumstances of 
a given case often requires the exercise of much skill 
and judgment that can be acquired only by experience 
and familiarity with the subject-matter, such as ordi- 
nary triers may not and probably would not possess. (32) 


SuB-RULE 2.— Nautical men are experts on the ques- 
tion of care in marine cases. 


ILLUSTRATIONS. 

1. An action was brought for negligently running 
down the plaintiff's ship. A nautical expert was asked 
whether on the evidence already given, he was of 
opinion that a collision between the ships could have 
been avoided by proper care on the part of defendant’s 
servants. Held proper. (33) 

2. An action was brought against a carrier by water 
for negligently transporting a quantity of marble. The 
opinion of a seaman who had been in the habit of car- 
rying marble on boats was admitted, as to whether the 
marble in question had been properly stowed. (34) 

3. In an action for negligently towing a boat, the 
question was whether it was prudent for a tow-boat to 
stop when a sea was running. The opinions of nautical 
men were admitted. (35) 

In case 1, the evidence of the nautical expert was ad- 
mitted by Coltman, J.,on the ground that the ques- 
tion was one having reference to a matter of science 
and skill. In an earlier case (36) before Mr. Justice 
Coleridge, a similar question resulted in a different 








(29) Simmons v. Carrier, 68 Mo. 416 (1878). 
(30) Read v. Barker, 30 N. J. (L.) 378 (1863) ; Read v. Barker, 
2 id. 477 (1865). 

(31) Sturgis v. Knapp, 33 Vt. 551 (1860). 

(32) See further as to expert evidence as to the value of work 
and labor, the cases of McCollum v. Seward, 62 N. Y. 316 
(1875); Mercer v. Vose, 40 N. Y. (S. C.) 219 (1875); Eagle & 
Phoenix Manfg. Co. v. Browne, 58 Ga. 240 (1877); Shafer v. Dean, 
29 lowa, 147 (1870); Crawford v. Wolf, 29 id. 567 (1870). 

(33) Fenwick v. Bell, 1 C. & K. 312 (1844). 

(34) Price v. Powell, 3 N. Y. 322 (1850). 

(35) Delaware,etc., Steam Towboat Co.v. Starrs, 69 Penn. St. 
41 (1871), and see Clark v. Detroit Locomotive Works, 32 Mich. 

(1875). 
(36) Sills v. Brown, 9 C. & P. 605 (1840). 
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ruling. The action was also for a negligent collision, 
and much evidence having been given a sea captain 
was asked whether, having heard the evidence in the 
cause, he thought the conduct of the captain of the 
defendant’s ship right cr wrong. Coleridge, J., re- 
fused to hear the opinion of the captain, saying: ‘‘I 
think you cannot ask the witness to draw a conclusion 
of fact and then give his opinion on it.”’ This ruling 
has been often criticized and disapproved. As has 
been remarked (37) it is a mistake to say that in putting 
this question you submit to his decision a point which 
the jury are alone selected to try. On the contrary 
the object of putting the question is not at all to de- 
cide upon the fact itself, but to prove an entirely new 
fact, viz.: the opinion of a person of competent skill, 
as to what might cr might not have been done by 
the parties under given circumstances. The jury are 
of course to decide upon the value of the opinion as 
well as upon the value of the evidence on which it is 
founded; and thus the whole matter is in the end 
submitted to their consideration, and the only effect 
of the evidence of opinion is to assist them in judging 
a question of which the witness may reasonably be 
supposed, on account of his professional knowledge, to 
have been more competent to judge than they them- 
selves.”’ In case 3, it was said: ‘*‘ The question related 
to the proper mode and time of changing the fastening 
of boats in a tow, when for any reason it became neces- 
sary. It cannot be said that those frequently on board 
of such boats while being towed, and interested either 
as captains or owners have not experience in such 
matters, though it may not be equal to those enagged 
on board the tugs. Men who follow the water for a 
living are generally close observers; and this results 
from the monotony of their employment in general. 
Whenever any thing unusual occurs they take accurate 
notice of it. Captains of boats, in a tow, stand at their 
helms all day or lounge about the deck with nothing 
to do or think about; hence they are likely to be keen 
observers of all the circumstances occurring in the 
course of atrip. Such men form their opinions from 
facts within their own experience and not from theory 
or abstract reasoning. They come therefore even 
more properly within the definition of experts than 
men of science.” 


SuB-RULE 3.— And railroad men as to questions of 
railroad management. 


The running and management of railroad trains has 
come to be recognized in the courts asan act outside 
of the experience and knowledge of ordinary juries, 
and requiring in many cases the opinions of persons 
acquainted with the running and management of 
trains. (38) 


ILLUSTRATIONS. 


1. An action was brought against a railroad company 
for injuries received by a foreman from the locomotive 
striking a car while running backward. The opinion 
of a railroad engineer, as to the safe rate of speed when 
a locomotive is running in that manner is admissible. 

39) 

2. Inasimilar action to that in case 1, the opinion 
of a railroad engineer, as to the effect of striking an 
animal upon the track by a locomotive running back- 
ward, is also admissible. (40) 

3. The question was whether a certain train could 
have been stopped in time to avoid running over a 


(37) See note to Fenwick v. Bell, 1C. & K. 312 (1844). 

(38) Bellefontaine, etc., R.Co. v. Bailey, 11 Ohio St. 333 
(1860) ; Illinois Cent. R. Co. v. Reedy, 17 Ill. 580 (1856). 

(89) Cooper v. Central R, Co., 44 Iowa, 134 (1876). 

(40) Id. 








team at a crossing. The opinion of the engineer of the 
train was admissible. (41) 

4. The question was whether at the time of an acci- 
dent, the brakemen were in their proper places. The 
opinion of A., who had been brakeman, conductor and 
engineer on a railroad, was admitted. (42) 

5. The question being whether the boiler of an en- 
gine was safe, the opinions of locomotive engineers 
are competent. (43) 

6. A brakeman brought an action against a railroad 
company for injuries received while coupling cars. It 
was charged that the cars were defectively constructed 
as to their coupling appliances. The opinions of experts 
on this point were competent. (44) 

7. In an action for the price of cross-ties sold toa 
railroad company, the defense was that they were not 
of good quality. A. had been a roadmaster on another 
railroad. B. had made and sold cross-ties to the de- 
fendant road. Their opinions of the quality of the ties 
were admitted. (45) 

In cases 1, 2and 3 the matter of which the engineer 
testified pertained to his employment, and he showed 
himself competent to speak of them, and they were 
not equally within the knowledge of all men of ordi- 
nary intelligence. In case 4, it was said: ‘*What isa 
proper and what an improper place for the brakemen 
on the train may be shown by a witness skilled in the 
business.’’ In case 6 it was held that the construction 
of cars, the mode and manner of operating them, and 
the effect of a particular thing on their safety and use- 
fulness was a habit of study or science. The ordinary 
juror would not know the effect of particular ap- 
pliances, or whether they possessed any advantages or 
disadvantages over others. 

Some discordant rulings have been made in lowa, as 
will appear from the illustrations below, the courts of 
that State being seemingly averse to permitting em- 
ployees of the lower grades of service on railroads to 
give their opinions on matters arising within the scope 
of their observations while engaged in their daily oc- 
cupations. 

ILLUSTRATIONS. 

1, A brakeman was injured while engaged in coup- 
ling cars laden with timber. In an action against the 
railroad company, another brakeman was asked his 
opinion as to the proper method of coupling cars. Held 
inadmissible. (46) 

2. A brakeman was killed while coupling cars, the 
bumper of one overriding the other, and allowing the 
platforms to come in contact. The bumper of one car 
was higher than the other. In an action for damages 
against the railroad company the opinion of brakemen 
and others, that if the bumpers were properly matched 
there was no danger in coupling cars, were inadmissi- 
ble. (47) 

It was said in case 1 that the admission of the evi- 
dence of experts has not been extended to persons en- 
gaged in pursuits not requiring special skill attained 
by practice, or peculiar attainments acquired by obser- 
vation or from books. Every employment requires a 
degree of skill, and there is none in which a degree of 


(41) Bellefontaine, etc., R. Co. v. Bailey, 11 Ohio St. 333 
(1860). 

(42) Cincinnati, etc., R. Co. vy. Smith, 22 Ohio St. 246 (1871). 

(43) Chicago, etc., R. Co. vy. Shannon, 43 Ill. 339 (1867). 

(44) Baldwin y. Chicago, etc., R. Co., 50 Iowa, 680 (1879). 

(45) Jeffersonville, etc., R. Co. v. Lanham, 27 Ind. 171 (1866). 
“Very little knowledge or experience is required to enable a 
witness of common understanding to judge of the quality of 
across-tie. A knowledge of the requisite quality or kind of 
timber and of the proper dimensions is all that is required to 
make a competent expert in such case.” 

(46) Hamilton v. Des Moines Valley R. Co., 36 Iowa, 36 
(1872). 

(47) Muldowney y. Illinois Cent. R. Co. , 36 Lowa, 472 (1873). 
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proficiency may not be obtained by practice. This 
fact is not ground for the admission in evidence of the 
opinions of men engaged in every pursuit in regard 
to matters pertaining thereto. The pursuit in which 
the witness claims to be an expert must be one of 
science, skill, trade or the like; these things pertain to 
the pursuit, and opinions of those proficient therein 
may be heard. But one skillful in pursuits not of this 
character may not give an opinion. The pursuit itself 
must be considered in determining who may be exam- 
ined as experts, and the occupation of brakemen, say 
the court, is not of such a character as to authorize 
them to express opinions upon matters pertaining 
thereto. ‘‘The fact upon which opinions may be ex- 
pressed must be of such character that it cannot be 
inferred, from other facts proved, by one not skilled 
or not possessing peculiar knowledge upon the subject 
in controversy. When the consequences of actions or 
of combinations of circumstances may only be known 
by these familiar with the subject, and cannot be un- 
derstood by those not possessing skill or peculiar 
knowledge thereof, opinions of experts are competent 
evidence. If the jury are able to draw conclusions as 
to results from the facts in evidence, if they be of such 
character that conclusions may be reached without 
skill or peculiar knowledge, the opinions of experts 
are not generally admissible. We are of the opinion 
that the subject upon which the evidence of the wit- 
ness in question was sought to be introduced is not of 
that character.’’ In case 2, it was said: ‘* On questions 
of science, skill or trade, and others of like kind, per- 
sons of skill, called experts, are permitted to give their 
opinions in evidence. It is often very difficult to de- 
termine in regard to what particular matters and 
points witnesses may give testimony, by way of opin- 
ion. It is doubtful whether all the cases can be har. 
monized or brought within any general rule or prin- 
ciple. The most comprehensive and accurate rule 
upon the subject we believe to be as follows: That the 
opinion of witnesses possessing peculiar skill is admis- 
sible, whenever the subject-matter of inquiry is such 
that inexperienced persons are unlikely to prove capa- 
ble of forming a correct judgment upon it without 
such assistance; in other words, when it so far par- 
takes of the nature of a science, as to require a course 
of previous habit and study, in order to the attainment 
of a knowledge of it; and that the opinions of wit- 
nesses cannot be received when the inquiry is not a 
subject-matter the nature of which is not such as to 
require any peculiar habits or study,in order to qualify 
aman to understand it. Ifthe relations of facts and 
their practical results can be determined without 
especial skill or stady, the facts themselves must be 
given in evidence, and the conclusions or inferences 
must be drawn by the jury. Tested by foregoing 
principles, we think the matters referred to in the 
above testimony are not proper subjects of opinion. 
The juror of ordinary intelligence would have no diffi- 
culty in determining, Where two bodies come squarely 
in contact in the same place, whether one would likely 
override the other. So, also, of the construction of 
the cars, the position and area of the infringing sur- 
face of the bumpers, the speed with which the cars 
come in contact, and the position of the brakeman 
whilst making the coupling are shown, it needs no 
especial skill or study to tell what danger the brake- 
man would incur by attempting to make the coup- 
Jing.” 
Jonn D. LAwson. 





LEGISLATURE CANNOT RECALL BILL SENT 
TO GOVERNOR. 





VIRGINIA SUPREME COURT OF APPEALS, JULY, 1882. 





Wo.ur v. McCALuL. 

The Virginia Constitution provides that a bill, to become a 
law, must be passed by both houses of the Legislature 
and be presented to the governor. If he approves it he 
shall sign it, if not he shall return it with his objections 
to the house where 1t originated. If it shall not be returned 
by the governor within five days after it is presented to 
him it shall be a law in like manner as if he had signed it. 
A bill passed both houses and was sent tothe governor. 
Within five days in response to a joint resolution of both 
houses requesting its return the governor returned the 
bill to the house where it originated without any action 
upon it. In proceedings to compel the publication of the 
billas a law, held, (1) that the court had jurisdiction to 
determine whether or not it was a law; (2) that the Legis- 
lature had no power to recall the bill and the same became 
a law within five days after it was sent to the governor; 
and (3) that mandamus would lie to compel the keeper of 
the rolls to furnish it for publication or properly certified 
as a law. 


PPLICATION for mandamus. 
the case. 
W. W. Henry and B. R. Wellford, for petitioners. 


W. W. Gordon, H. H. Marshall and the Attorney- 
General, for defendant. 


CHRISTIAN, J. This is an application to this court 
for the exercise of its original jurisdiction by way of 
mandamus. 

The facts as set forth in the petition (to which there 
was a general demurrer and answer by the respond- 
ent), are few and uncontroverted, and may be stated 
as follows: 

During the session of the late general assembly, Sen- 
ate bill, No. 23, entitled an act to incorporate the Vir- 
ginia and Carolina Railroad Company, regularly 
passed the senate on Friday, January 20, 1882, as 
shown by the printed journal of the senate, p. 159. 
The bill was afterward sent to the house of delegates, 
where it was referred to the committee on roads, and 
was amended as appears by the printed journal of the 
house of delegates, p. 296. 

On Thursday, February 9, 1882, said bill as so 
amended was regularly passed by said house, and a 
motion to reconsider the vote by which the bill was 
passed was rejected. House journal, p. 303. There- 
upon the bill as amended and passed was returned 
to the senate, and on Friday, February 10, 1882, the 
senate agreed to the house amendments to said bill. 
See senate journal, p. 252. 

On the same day a motion was made to reconsider 
the vote by which said amendments were agreed to, 
and on the next day, February 11, the motion to 
reconsider was voted upon and defeated. See senate 
journal, pp. 260, 267. 

And thereupon said bill, as passed by both Houses, 
was enrolled, examined by the committee on enrolled 
bills and signed by the president of the senate and the 
speaker of the house of delegates as required by law. 

The bill having thus been passed, examined, enrolled 
and signed as required by law, was on the 15th Feb- 
ruary, 1882, presented to the governor as required by 
the 8th section of article 4 of the Constitution. 

After the bill had been so passed and presented to 
the governor, to wit, on Thursday, February 16, 1882, 
a joint resolution was introduced in the senate request- 
ing the governor to return said bill to the general 
assembly, and said resolution was passed by a recorded 
vote of eighteen ayes to five noes. See senate journal, 
p. 292. 
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On the next day, February 17, the said resolution 
was taken up (in the house of delegates) and agreed 
to bya vote not recorded. See house journal, p. 


In response to this joint resolution, on the 20th Feb- 
ruary, 1882, the governor sent said enrolled bill to the 
senate (see senate journal, p. 305) accompanied with 
the following communication : 

COMMONWEALTH OF VIRGINIA, | 
GOVERNOR'S OFFICE, + 
RicuMonp, Va., February 20th, 1882. | 
To the Senate of Virginia: 

In response to a joint resolution passed on the 17th 
inst. by the general assembly, I hereby return senate 
bill, No. 23, entitled an ‘* Act to incorporate the Vir- 
ginia and Carolina Railroad Company.” 

{Signed] W. E. CAMERON. 


The petition further alleges that on the same day 
the governor sent to the clerk of the senate for the 
said enrolled bill, and it was returned to him by said 
clerk, and that it was afterward delivered by the 
governor, along with other bills, to the keeper of the 
rolls. 

The petition further alleges that the Legislature did 
not adjourn until more than five days had elapsed after 
the said bill had been presented to the governor. It is 
further averred in said petition that when petitioners 
learned that respondent, P. H. McCaull, clerk of 
the house of delegates and keeper of the rolls, had 
furnished to the superintendent of public printing for 
publication the manuscript of the other laws enacted 
by the general assembly of Virginia at its session 
which came to a close on the 6th March, 1882, but had 
omitted to furnish the said superintendent of public 
printing with the manuscript of said act incorporating 
the Virginia and Carolina Railroad company, petition- 
ers made a formal demand in writing on said clerk 
and keeper of the rolls, that he should perform his 
duty in this regard as required by law, and should also 
furnish petitioner a certified copy of said act from the 
rolls as the cupy of an act of the general assembly, as 
is his duty under sec. 14, ch. 14 Code of 1875; that the 
said P. H. McCaull, clerk of the house of delegates 
and keeper of the rolls, as aforesaid, has refused to 
furnish the manuscript of said act to the superintend- 
ent of public printing for publication, as required by 
law, and has expressed the determination not to do so, 
and has also refused to furnish petitioners with a cer- 
tified copy of said act as an enrolled act of the general 
assembly. The prayer of the petition is that this court 
may award its peremptory writ of mandamus to compel 
the said keeper of the rolls to furnish petitioners with a 
copy, certified by him, of said act of assembly entitled 
an “act to incorporate the Viaginia and Carolina Rail- 
road Company,’’ passed by the general assembly at its 
regular session commencing December 7, 1881, and 
ending 6th March, 1882, and designated on the calendars 
of the two houses as senate bill, No. 25, and also com- 
manding him to prepare the said act for publication 
and to furnish the superintendent of public printing 
the manuscript thereof properly arranged for being 
printed and to cause the same to be published and in- 
dexed among the acts passed by the general assembly 
at the said session. 

Upon this petition this court awarded a rule upon 
the respondent, the keeper of the rolls, to show cause 
why a peremptory mandamus should not be issued in 
accordance with the prayer of the petition. The 
respondent appeared on the day named in the rule and 
demurred to the petition, and afterward answered the 
same. The demurrer of course admitted the facts 
set forth in the petition, and the answer does not con- 
trovert any of the material facts. 

Therefore the questions of law we have to determine 





arise upon the facts fullyand minutely detailed as 
above. And these questions may be stated as follows: 

First. Has the court jurisdiction to hear and deter- 
mine the controversy between the petitioners and 
respondent? 

Second. Is the writ of mandamus the proper rem- 
edy? 

Third. Has senate bill, No. 23, in the petition men- 
tioned, become an act of the general assembly which 
must be published as part of the statute law of the State 
under which the rights of the petitioners are defined 
and secured? 

First. Has the court jurisdiction? It is one of the 
fundamental principles of our government — State and 
Federal — that the legislative power should be separate 
from the judicial. To enact laws or to declare what 
the law shall be, is legislative power. To interpret laws 
—to declare what law is or has been —is judicial 
power. The power to declare what is the law of the 
State is delegated to the courts. The power to declare 
what the law is, of necessity involves the power to de 
clare what acts of the Legislature are, and what acts 
of the Legis!ature are not laws. In ascertaining what 
acts of the Legislature have the force and effect of 
laws, the courts are not confined to an examination, 
only of what the proper officer of the State charged 
with that duty may chose to publish in books or 
pamphlets purporting to contain her statutes. If this 
were so, it would put it in the power of the keeper of 
the rolls, or other officer charged with the duty of 
publication, to withhold or suppress such acts, and 
thus defeat the legislative will and impair or destroy 
the rights of the citizen. 

In Gardner v. The Collector, 6 Wall. 499, the question 
arose inthe Supreme Court of the United States, as 
to the power of acourt of law to determine when an 
act of Congress became a law. The provision of the 
Constitution of the United States, with respect to the 
action of the president in reference to the approval or 
vetoing and returning bills passed by the senate and 
house of representatives,and presented to him, is witha 
single exception, tn totidem verbis, the provision of the 
Constitution of Virginia, with respect to the duty of 
the governor,when a bill passed by the senate and house 
of delegates is presented to him. The only difference 
is that in the one case the president is given “‘ten days, 
Sundays excepted,” within which to consider the bill 
and which becomes a law if not returned within that 
time, and in the otherthe governor is given “five days, 
Sundays excepted,” within which to consider the bill 
and which in like manner becomes law if not returned 
in that time. 

In the case above referred to it seems that Congress 
passed through both houses in December, 1861, a bill 
which declared that after the date of the passage of 
the act’”’ the duties on tea should be twenty cents per 
pound. A previous statute had fixed the duty at fif- 
teen cents. The roll of the engrossed bill was taken to 
the president, and by him thus signed, no year being 
indicated. ‘‘ Approved December 24. Abraham Lin- 
coln.” 

Gardner, in 1864, entered at the custom house in New 
York certain packages of tea on which the Collector of 
customs there, assuming that there was a statute lay- 
ing that duty, required him to pay twenty cents per 
pound. Gardner declined to pay twenty cents per 
pound, on the ground that there was nostatute fixing 
that duty, but offered to pay fifteen cents, the duty 
fixed by what he asserted to be the only act in the 
case. Being compelled to pay the twenty cents, and 
having paid. it under protest, he brought suit in the 
court below to recover the excess. The court below 
gave judgment against him, and on error to the Su- 
preme Court, ‘the question was, says the reporter, 
whether the bill fixing the twenty cents had passed or, 
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in other words, whether it was a law on the 28th April, 
when the teas in question were entered.”’ 

This question (very much the same now before us, 
viz.: whether the biil had passed and whether it was 
then the law) was most elaborately and learnedly 
discussed by counsel, and most carefully considered by 
the court in a carefully-prepared and able opinion, 
delivered by Mr. Justice Miller, which concludes as 
follows: ‘‘ We are of opinion, therefore, on principle 
as well as authority, that whenever a question arises 
in a court of law of the existence of a statute or of the 
time when a statute took effect, or of the precise terms 
of a statute, the judges who are called upon to decide 
it, have a right to resort to any source of information 
which, in its nature, is capable of conveying to the 
judicial mind a clear and satisfactory answer to such 
questions; always seeking first for that which, in its 
nature, is most appropriate, unless the positive law has 
enacted adifferent rule.’’ See also Town of South 
Ottawa v. Perkins, 94 U. 8. 260; Cooley’s Const. Lim. 94 
side p. 

I am of opinion therefore on principle as well as 
authority, that the question we are called upon to con- 
sider (whether senate bill, No. 25, isan act passed by 
the Legislature, has become a law) is a question within 
the judicial power, and that this court has jurisdiction 
to determine the controversy between the petitioners 
and respondent. 

We come now to consider the second question. Is 
the writ of mandamus the proper remedy in this case? 
The office of the writ of mandamus is to compel cor- 
porations, inferior courts and officers to perform some 
particular duty incumbent upon them, and which is 
imperative in its nature, and to the performance of 
which the relator has a clear legal right without any 
other adequate specific remedy to enforce it; and even 
though he may have another specific remedy, if such 
remedy be obsolete or inoperative, the mandamus will 
be granted. The remedy is extraordinary, and if the 
right be doubtful or the duty discretionary, or there 
be any other adequate or specific legal remedy, the 
writ will not be allowed. See Judge Burke's opinion 
in Page v. Clopton, 30 Gratt. 416, and numerous cases 
cited by him. 

Now, applying these principles declared by these 
authorities to the case before us, if it can be shown 
that the bill in question had become an act of the gen- 
eral assembly and that it was the duty of the respond- 
ent, as an officer of the State —a keeper of the rolls — 
to publish this ac#, or to furnish a certified copy to 
the petitioners, and he refuses to peform this officia] 
duty, then the remedy, and the only specific remedy, 
is mandumus to compel him to perform such duty. 

And this brings me to the consideration of the third 
and last question we have to determine, to wit: 

Is senate bill, No. 23, in the petition and proceedings 
mentioned, entitled an *‘ Act to incorporate the Vir- 
giniaand Carolina Railroad Company,”’ such an act of 
the general assembly as became a law of the State, and 
which the keeper of the rolls is required by law to 
publish? 

Now, what is required to transform a bill into an 
act of assembly so as to have the form and effect of a 
law of the State? The Constitution answers that 
question, and answers it, I think, in plain and unmis- 
takable terms. Sec. 8, article 4, declares that ‘‘ every 
bill which shall have passed the senate and house of 
delegates, «nd every resolution requiring the assent of 
both branches of the general assembly, shall, before it 
becomes a law, be presented to the governor. If he 
approves, he shall sign it; but if not, he shall return 
it, with his objections, to the house in which it shall 
have originated, who shall enter the objections at 
large on their journal and proceed to reconsider it. If 
after such reconsideration, two-thirds of the members 





present shall agree to pass the bill or joint resolution, 
it shall be sent, together with the objections, to the 
other house, by which it shall likewise be considered, 
and if approved by two-thirds of all the members 
present it shall become a law, notwithstanding the 
objections of the governor. But in all such cases the 
votes of both houses shall be determined by ayes and 
noes, and the names of the members voting for and 
against the bill or joint resolution shall be entered in 
the journal of each house respectively. If any such 
bill or resolution shall not be returned by the governor 
within five days (Sundays excepted) after it shall have 
been presented to him, the same shall be a law in like 
manner as if he had signed it, unless the Legislature 
shall, by its adjournment, prevent its return. In 
which case it shall not be a law.’ By the express 
terms of the Constitution, a bill to become a law must 
—Ast. Be passed by both houses; 2d. It must be pre- 
sented to the governor. I1f he approve it, he shall sign 
it. If not, he shall return it with his objections, etc. 
3. If it shall not be returned by the governor within 
five days (Sundays excepted) after it shall have been 
presented to him, the same shall be a law in like man- 
neras if he had signed it, unless the Legislature, by 
their adjournment, shall prevent its return. In which 
case it shall not be a law. 

Now, the bill under consideration was passed by 
both houses, and a motion to reconsider the vote by 
which it passed was voted down in both houses. It 
was presented to the governor, and the only question 
is: Was it ever “returned” by him within the mean- 
ing of the Constitution? If the governor refuses to 
sign a bill, how must he return it as required by the 
Constitution? Its terms are plain and specific — he 
shall return it with his objections; not only so but he 
must return it with his objections to the house in 
which it originated, who shall enter the objections at 
large on their journal, and then the Constitution 
points out the mode by which such bill may become 
a law, notwithstanding his objections. Now, the 
question is: Was senate bill No. 23 ever returned by 
the governor in the sense and in the mode required by 
the Constitution? Let us see: on the 20th February, 
1882, he sent the following communication: 

‘In response toa joint resolution passed on the 17th 
inst. by the general Assembly, I hereby return senate 
bill No. 23, entitled an ‘ act to incorporate the Virginia 
and Carolina Railroad Company.’ ”’ 

Is this such return as is contemplated by the Consti- 
tution? Isthis brief communication of three lines, 
which contains no word of objection to be construed 
into a return ‘‘ with his objections’ to the house in 
which the bill originated ? And how would that house 
proceed to “enter at large on its journal ’’ these ** ob- 
jections’’ when there is not one word of objection in 
the communication? And when thus returned with 
this communication, would the most ignorant parlia- 
mentarian in either house contend that it required a 
two-thirds vote to pass the bill over these objections, 
which were no objections, and which were not and 
could not be spread upon the journal? The truth is 
that the governor never suspected that he was per- 
forming the official duty imposed by the Constitution 
in making this communication. This is demonstrated 
by the fact stated in the petition, admitted by the de- 
murrer and not denied in the answer, that on the same 
day this communication was made he sent for this bill 
and it was “‘returned” to him. It is plain that the 
action of the governor was a mere act of courtesy on 
the part of one co-ordinate branch of the goverment 
toward another, and was not intended and cannot be 
construed as a compliance with the requirements of 
the Constitution, that if hedo not approve it ‘‘ be shall 
return it (the bill), with his objections, to the house in 
which it shall have originated who shall enter their 
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objections at large on their journal. The Constitution 


prescribes with minuteness the course the governor 
must pursue with regard to bills placed in his hands,and 
its mandates are imperative. Cushing, p.931, sec. 2435; 
Cooley, Const. Lim. 115. The Constitution fixed his 
duty. He cannot evade that duty if he would, by 
allowing the Legislature to recall the bill from his 
hands, and to defeat, by mere non-action, a measure 
they have once declared with due solemnity to have 
passed. As was said by Judge Potter in People v. Dev- 
lin, 33 N. Y. 277, a case very similar to this in many 
respects, ‘‘the act of courtesy of the governor in re- 
turning to the general assembly the bill at their request 
conferred no power upon the houses of assembly to 
act further upon it. Even if the governor had intended 
to allow them so to act, as by his subsequently signing 
the bill in the form he first received it (it seems he did 
not), it is stilla question of power. No authority is 
shown to be possessed by the governor to perform such 
an act as a part of the law-making power. If the as- 
sembly possessed the power of recalling bills from the 
governor after being passed by both houses and sent 
to him, it is not fdund in parliamentary law, and no 
custom of that kind is shown.” 

I think it is plain, under the provision of the Con- 
stitution, that the governor must choose one of two 
courses. He must either act by approving or disap- 
proving a bill or allowing it to become a law without 
his approval by the force and effect of the Constitution 
itself. There is no way in which he can escape this 
choice. No power is given him to return a bill to the 
Legislature except in the case of a veto,and by failing to 
veto it or return if with his objections,he allowed it to 
become a law without his approval. 

In the same case Judge Potter says (and his reason- 
ing applies with full force to the question before us): 
* After a passage ofa billin the legal and constitutional 
form by both houses of the Legislature, and the same 
has been transmitted by them to the governor, in the 
manner provided in the Constitution, have the two 
houses exhausted their power over it, or can they, or 
can either of the said houses recall the bill by resolution 
and revest themselves with power further to act upon 
it? If they do possess the power, it is not found in 
the Constitution. It is not shown to be the custom or 
usage. Although each house shall determine the rule 
of its own proccedings, norule for such a proceeding 
as that of sending for a bill in the possession of the 
governor has been shown to exist: besides, the bill 
at that time had become the act of both houses, and 
neither had then any further control over it.” 

In Harpending v. Haight, 39 Cal. 189, the precise ques- 
tion we are now considering came before the Supreme 
Court of California,to wit: Whether the governor made 
to the senate in which it had originated, the “ return 
required by the Constitution.’”’ The provision of the 
California Constitution is precisely like ours, except 
ten days instead of five are given for consideration. 
After elaborate discussion of the question, the court 
unanimously held that “the return of a bill made to 
the house in which it originated, but so made that the 
house can neither reconsider the bill nor examine the 
objections to its passage, does not in either case consti- 
tute the presentation or return required by the Con- 
stitution.” 

The court, speaking of the elements of areturn under 
the Constitution of California, which in this respect 
is identical with ours, says: ** [t must be a step taken 
by which his own time for deliberation is ended, and 
that for the deliberation of the senate is begun; that 
the bill itself must be put beyond the executive posses- 
sion; * * * * that as part of the return the exec- 
usive objections to the passage of the bill must be 
stated. For unless these things be effected by the re- 
turn, how can the senate enter the bill and executive 








objections upon its journal, or in what way proceed to 
the consideration of the objection themselves. Yet 
the Constitution enjoins upon the senate the perform- 
ance of these several acts upon the return of the bill 
and objections to it.’’ See also12 Bush, 727, 732; 52 
Geo. 222; Tarlton v. Peggs, 18 Ind. 24; Soldiers Voting 
Bill, 45 N. H. 610. 

Upon these authorities, and for the reasons above 
given, Iam clearly of opinion that the return of the 
bill, with the brief communication from the governor, 
was not such a return of the bill as is contemplated by 
the Constitution. The very language of that commu- 
nication negatives the idea that he disapproved the 
bill. It states no ground of objections, but returns it 
in response to a joint resolution of the general assem- 
bly requesting a return of the bill. 

The truth is, the bill was never beyond the executive 
control, as shown by the fact that the governor, on the 
very day of its return to the senate, sent for the bill, 
and it was returned to him by the clerk of the senate 
and kept by him until it was placed in the hands of the 
keeper of the rolls together with other bills. I think 
the mere delivery by the governor of this bill to the 
senate at the request of the general assembly was of no 
effect, but was merely an act of courtesy which was of 
no legal effect, and in contemplation of law, the bill 
never left the governor's hands until it was placed in 
the hands of the keeper of the rolls. 

I propose now to consider very briefly the question: 
Did the Legislature, by joint resolution, have the 
power to recall the bill from the governor after it had 
been passed by both houses and sent to the governor? 
This involves the inquiry: When does the power of 
control over a bill passed by both houses cease and de- 
termine? 

There must be atime, in all parliamentary proceed- 
ings, when the controlling power of the legislative 
body must come to an end. 

If the general assembly had the power to recall the 
bill, it must have been for the purpose of a reconsider- 
ation. The object of requiring possession of the paper 
must have been for a reconsideration, because no mo- 
tion to reconsider is in order unless the paper is before 
the body in which the motion to reconsider is made. 
Jefferson’s Manual, 93. But in Virginia the rules of 
both houses of the general assembly fix the time and 
mode by which a bill passed may be reconsidered. 

By the Constitution each house is allowed to adopt 
its own rules. House rule 70 proyides that ‘* when a 
question has been decided it carte reconsidered on 
the motion of any member who voted with the pre- 
vailing side, provided the motion be made on the same 
day or the next two days of actual session.’’ Rule 61 of 
the senate is to the same effect. See also Jefferson’s 
Manual, p. 92, which is adopted by both houses as their 
guide. According to these rules and the general prac- 
tice, a motion to reconsider the same vote cannot be 
made twice, and if made at all must be made upon the 
day of the vote or upon one of the two ensuing days. 
In the case before us a motion to reconsider was made 
in each house within the proper time and was lost. See 
nouse journal, 303, and senate journal, 261-267. After 
this was done, and after it was sent to the governor, the 
Legislature had no further control over the bill. It 
was then before the governor for his action or non- 
action and was beyond the control of the Legisla- 
ture. 

In People v. Hatch, 19 Ill., the court, speaking of the 
power of reconsideration possessed by the Legislature 
and the executive, says: ‘‘ There must be a time when 
the right to reconsider terminates, and the same rule 
applies in the one case asin the other, and that is when 
the bill or law has passed from the custody or control 
of the department seeking to reconsider. * * * And 
this right to reconsider remains so longas the bill is 
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in the custody of the body proposing to reconsider, ur:- 
less they have some special rule restraining the right to 
reconsider.”’ 

It has been suggested in argument here,that the joint 
resolution requesting the return of the bill operated 
as a repeal of rules of the house,and that the bill 
was again before them for a reconsideration. I 
think this view is not a sound one. Of course each 
house has the right, under the Constitution, to adopt 
its own rules. But when those rules are once adopted, 
they must govern each house until repealed and an- 
other rule is established in its stead. No joint resolu- 
tion (passed, it may be, when the house may have a 
bare quorum) relating to a particular bill, can have the 
effect to strike out a rule carefully considered and 
adopted for the guidance of the house in all cases. This 
can only be done by the formal abrogation of the rule 
and the adoption of another in its place. To hold oth- 
erwise, and to declare that by a joint resolution the 
general assembly might retain its power over a bill 
after it had been passed, and after motion to recon- 
sider made and voted down within the time prescribed 
by the rules, there could be no finality to legislative 
proceedings. Besides, such a construction in favor of 
the powers of the Legislature would trench upon the 
power and prerogatives of the governor. 

As was so well said by one of the able counsel for 
the petitioners in a brief filed by him (Mr. Wellford): 
“The Constitution, moreover, provides that all bills 
shall be presented to the governor, that is, presented 
to the governor in such a way that he will be able to 
consider the merits and demerits of a bill, deliberate 
upon it and finally determine whether he will approve 
or disapprove. The Constitution contemplates that 
he shall exercise this power without let or hindrance 
from any source whatever. He could not properly 
perform this duty and fully enjoy this privilege if at 
any moment the bill under consideration could be 
recalled from his hands by a resolution passed by 
a minority of both houses, who avail themselves of a 
temporary ascendancy caused by the absence of the 
friends of the bill (or even by a majority of both 
houses). To allow such a power to the Legislature 
would tend to produce a constant conflict between it 
and the executive, and in the unequal contest that 
would ensue, the executive would have to succumb to 
its more powerful opponent. In the exercise of this 
power, although a legislative function, the independ- 
euce of the executive should be guarded with the same 
zealous care as his independence in the exercise of his 
ordinary executive duties; and to allow the Legislature 
the powerclaimed by them in this instance would be 
entirely subversive of that independence.” 

Iam of opinion therefore that senate bill No. 23, 
having been passed by both houses of the general as- 
sembly, and a motion to reconsider having been voted 
down by both houses, and the bill having been pre- 
sented to the governor and never having been returned 
to the Legislature in the sense contemplated by the 
Constitution, but having been retained by him for 
more than five days, and the Legislature not having 
adjourned within that period, said bill became an act 
of assembly and a part of the statute laws of the State, 
by which certain rights and franchises vested in the 
petitioners; and that it was the duty of the respond- 
ent, P. H. McCaull,clerk of the house of delegates, and 
as such keeper of the rolls, to publish the same in ac- 
cordance with the provisions of section 14, chap. 14, of 
the Code of 1873. And to this end a peremptory man- 
damus must be awarded by this court. 

Mandamus awarded. 





RIGHTS OF ADJOINING PROPERTY OWN- 
ERS IN CITY STREETS— ELEVATED 
RAILWAY. 


NEW YORK COURT OF APPEALS, OCTOBER Ii, 188% 
Story v. New_York ELeEvATeED RAILWAY 
CoMPANY. 


The owners of lots in a city street, the fee of whichis in the 
city, the lots themselves having originally been owned by 
the city, and conveyed by it with a covenant that the 
street should continue open forever, are entitled to 
have the street kept open and continued as a 
public street for the benefit of their abutting prop- 
erty. The erection and operation of an elevated rail- 
road in such street is inconsistent with the use of the 
street; as to such lot-owners is a taking of private prop- 
erty within the meaning of the Constitution; cannot be 
permitted without compensation to them; and may be re- 
strained by injunction. 


— for injunction. The opinion states the case. 


John E. Parsons and Wm. M. Evarts, for appellant. 
David Dudley Field, for respondent. 


Tracy, J. The principal question to be deter- 
mined in this case is, Has the property of the plaintiff 
been taken for public use within the meaning of the 
Constitution of this State? The plaintiff claims that 
by the true construction of the deed from the city of 
his original grantors the bed of Front (then Water) 
street was included in the grant, and that he is now 
the owner of the fee of one-half of the bedof Front 
street in front of his lots. But if this claim be not sus- 
tained then he insists that in the original grant of the 
premises in question, the city of New York covenanted 
with his grantors that Front street should be and re- 
main an open street forever; that this covenant being 
for the benefit of abutting lands is one running with 
the land.and the right or privilege secured thereby con- 
stitutes property within the meaning of article 1, sec- 
tion 6, of the Constitution, which provides that ‘ pri- 
vate property shall not be taken for public use without 
just compensation.” The plaintiff's lots, Nos. 7 and9, 
abutting on Front street, were formerly water lots, or 
lands under water. These lots and the streets were a 
part of a Jarger tract owned by the city, which prior to 
1773, it caused te be surveyed and laid out into streets 
and lots, and d&signated upona map. In May and 
December, 1773, the city granted and conveyed one of 
the plaintiff's lots with other lands to one De Peyster, 
and the other lot to one Ellison. The boundary of the 
grant on one side began at Dock street, extending 
easterly across the street, then shown on the map as 
Water (now Front) street, to what would be the west- 
erly limits of the East river when the land should be 
filled in and the streets mentioned in said grant made 
and constructed. The plaintiff's lots are described as 
being upon the side of Water (now Front) street, as by 
the survey made of these and sundry other lots by 
Gerald Bancker, dated the 10th day of November, 1772, 
and filed in the office of the town clerk, as will more 
fully appear, with the appurtenances thereto belonging 
and appertaining. The grantees covenanted and agreed 
to widen Dock street fifteen feet, and to build and 
construct a good and substantial street as so widened ; 
to make and construct Water (now Front) street, and 
also to build and erect a good, substantial dock or 
street on the outward boundary of their respective 
grants, and the deed then declares ‘* which said several 
streets shall forever thereafter continue and be for the 
free and common passage of, and as public streets and 
ways for the inhabitants of the said city, and all others 
passing through or by the same in like manner as other 








374 


THE ALBANY LAW JOURNAL. 











streets of the same city now are, or lawfully ought to 
be.”’ 

The trial court finds that the grantees made and con- 
structed the several streets mentioned inthe grant, 
and that the plaintiff is now the owner of said lots 
upon which is erected a warehouse, occupying the en- 
tire front, and four stories high. The defendant in- 
sists, and the trial court found, that by the true con- 
struction of the deed the bed of Front street was ex- 
cepted therefrom,and never passed to the plaintiff's 
original grantors. The necessary effect of the construc- 
tion of the grant is to make the covenant found therein 
that the several streets shall forever thereafter continue 
to be public streets a covenant of the city, and not of 
the grantees, for we must assume that the covenant 
was made by the party who held the title to the bed 
of the street, and therefore had power to control its 
use, and not by one who had notitle, and consequently 
no such power. If the bed of the street was included 
in the grant, and the title thereto passed to the 
grantees, then it iseven more clear that the covenant 
must be deemed the covenant of the city, the land 
designated on the map as a street with other lands on 
both sides thereof and abutting thereon, being con- 
veyed to private persons, could not become a street 
except by proceedings taken for that purpose, or by a 
dedication of it by the owners to the public use, and 
itsacceptance by the public. Mere dedication is not 
enough; lands so dedicated do not become a public 
street untilaccepted by the public authorities. The 
construction of the street by the grantees in perform- 
ance of the covenant on their part would amount to a 
dedication of the street to public use. The covenant of 
the city that the streets when constructed should be 
and remain public streets forever constitutes an ac- 
ceptance by the city of the lands thus dedicated. City 
of Oswego v. Oswego Canal Co.,6 N. Y. 257; Lee v. 
Sandy Hill, 40 id. 442; Requa v. Rochester, 45 id. 129. 

Assuming the construction placed upon the grant of 
the court below to be correct, we have to consider the 
effect of such a covenant in a grant of land made by a 
municipal Gorporation having authority to lay out and 
open streets, and to acquire lands for that purpose. 
Where an individual conveys village or city lots desig- 
nated upon a map as abutting upon a public street, the 
map being referred to in the deed, it is well settled that 
the grantee acquires, as against the grantor, a right of 
way over the strip of land referred to as a street, 
although the same may net in fact be a public street, 
not having been accepted by the public as such; yet as 
between the parties to the grant, the land is deemed to 
have been dedicated to the public by the grantor, and 
he cannot thereafter appropriate said lands to any use 
inconsistent with their use asa public street. Oswego 
v. Oswego Canal Co.,6 N. Y. 257; Cow v. James, 45 id. 
557; Smyles v. Hastings, 22 id. 217; 2 Wend. 472; 1 id. 
262. The same rule applies to the State ora municipal 
corporation where it deals with its lands as owners or 
proprietors. City of Oswego v. Oswego Canal Co., 
supra. In the case 1 Wend. 262, the court says: “In 
such a case the grantee obtains a perpetual right of way 
over the epace called a street.””. In 2 Wend., supra, in 
such acase the court says: ‘‘ A covenant willbe im- 
plied that the purchaser shall have an easement or 
right of way in the street to the full extent of its 
dimensions.’’ The city of New York having power to 
lay out and open streets and to acquire land for such 
purposes had power to dedicate its own lands to such 
uses, and to bind itself by a covenant with its grantees 
of abutting lands, that a particular street should for- 
ever be kept as a public street. What interest then, if 
any, did the grantees acquire in the bed of the street 
by such grant and covenant? M. purchased land in a 
village adjoining a public street, and it was at the same 
time agreed between him and the grantor that a tri- 





angular piece of land belonging to the latter on the 
opposite side of the street, and in front of the land 
sold, should never be built upon, but should be deemed 
public property; and the grantor executed to the 
grantee a deed of the land sold and a bond for the per. 
formance of the agreement as to the triangular piece of 
land, both instruments being proved and recorded. H. 
afterward purchased of the grantee the land opposite 
to triangular piece, after being informed by him of the 
privilege secured by the bond held by the chancellor, 
that H. was entitled tothe benefit of the agreement, 
and that the grantee could not without his (H.'s) con- 
sent be permitted to make a new arrangement with the 
holder of the legalestate in the triangular piece, by 
which buildings should be erected thereon; that this 
right or privilege constituted an easement in the tri- 
angular piece. It was further held that easements are 
annexed to the dominant tenement and pass to the 
grantee of such estate. It was also held that they are 
also a charge upon the estate of the servient tenement 
and follow such an estate into the hands of those to 
whom such servient tenement or any part thereof is 
conveyed. The same question was again before the 
chancellor in the cases of Trustees of Watertown and 
While v. Cowen and Bagg, where it was again held that 
a grantee of a lot adjoining a public square, who basa 
special covenant from the original owner of the ground 
that it shall be kept open for the benefit of his land, 
may restrain the grantor from violating the covenant. 
It was also held that a covenant in adeed of land not 
to erect a building on a common square owned by the 
grantee in front of the premises conveyed is a covenant 
running with the land, and was the grant of a privilege 
or easement which passed to a subsequent grantee of 
the estate without any special assignment of the cov- 
enant. The principle of these cases was recently 
affirmed by this court in the case of Phenix Ins Co. v. 
Continental Ins. Co. Inthe case last cited H. conveyed 
land toS. by deed, and the grantee covenanted for 
himself, his representatives and assigns, not to erect 
or cause to be erected any building, or erection ona 
certain specified part of the premises conveyed, which 
adjoined the remaining land of a grantee, and it was 
held, all the judges concurring, that such a covenant, 
both in respect to the burden and the benefit, adheres 
and follows the respective parcels of land through all 
the devolutions of title, and the right to enforce the 
covenant passed to the plaintiff as subsequent grantee 
of H. of the dominant tenement, and the covenant 
would be enforced by a court of equity against a sub- 
sequent purchaser of the servient tenement, who 
purchased with notice of a covenant. These cases are 
directly in point, and it follows that by the laws of this 
State, as interpreted and held by its highest courts for 
the last fifty years without criticism or doubt, the 
grantees of the city, by force of their grant, acquired 
the right to have Front street forever as a public 
street. The street hus thus become what is known to 
the common law as the servient tenement, and the lots 
abutting thereon the dominant tenement. Such ser- 
vitude constitutes a private casement in the bed of 
the street attached to the lots abutting thereon and 
passed to the plaintiff as the owner of such lots. That 
an easement is property within the meaning of the 
Constitation cannot be doubted. This was expressly 
adjudicated in this court in the case of Arnold v. Hud- 
son River R. Co. Arnold owned anail factory together 
with the right to takea certain quantity of water from 
acreek and to convey it over or under the surface of 
intervening lands to such factory to propel machinery. 
For this purpose he built a trunk abont six feet above 
the surface, through which the water was conveyed. 
In 1850 the defendant having acquired title to a portion 
of the intervening lands, constructed tracks thereon, 
removed the portion of the trunk over said surface 
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without Arnold’s knowledge and constructed another 
trunk under the lands through which the water was 
conveyed, and then raised by a penstock into the old 
trunk near the factory. The court held, by the con- 
currence of all the judges voting, that Arnold's ease- 
ment was property within the meaning of article 1, 
section 6 of the Constitution, and therefore could not 
nor could any portion of it be taken for public use 
without compensation. In Doyle v. Lord, G4N. Y. 
432, this court held that alessee of a store had an ease- 
ment for the purpose of light and air in ayard attached 
to the building. In Sixth Avenue R. Co. vy. Kerr, 
72N. Y. 330, this court also held that an easement ina 
public street may be condemned and taken for a public 
use. 

The next question to be considered is, has the plaint- 
iff's property been taken by the defendant within the 
meaning of the Constitution of this State? To consti- 
tute such a taking it is sufficient the person claiming 
compensation has some right or privilege secured by 
grant in the property appropriated to. the public use 
which right or privilege is destroyed, injured or 
abridged by such appropriation. Has the plaintiff's 
easement in Front street been destroyed or injured by 
the appropriation of the street to the uses of the de- 
fendant’s road? As we have seen the plaintiff acquired 
nothing more than a right to have the street kept as a 
public street, and this must be deemed to be held sub- 
ject to the power of the Legislature to regulate and 
control the public uses of the street. This brings us to 
the question whether the occupation of the street by 
the defendant’s road is compatible with or destructive 
of its use asa public street. Front street is about forty- 
five feet in width, the roadway between the curbstones 
being about twenty-four feet wide. The trial court has 
found as a fact that the defendant’s road is to be con- 
structed upon a series of columns about fifteen inches 
square, fourteen and a half feet high, placed about five 
inches inside the edge of the sidewalk, and carrying 
cross girders which support four sets of longitudinal 
girders, upon which are placed cross-ties for three 
sets of rails for a steam railroad; that the girders 
are thirty-uine inches deep, the longitudinal girders 
thirty-three inches deep; that the line of columns 
abridges the sidewalk and correspondingly interferes 
with the street and thoroughfare where such columns 
are located thereon; that the structure as proposed on 
Front street will fillso much of the carriage-way of the 
street as is about fifteen feet above the roadway. The 
effect of such structure the court finds will be to some 
extent to obscure the light of the abutting premises 
opposite to it, and will to some extent impair the 
general usefulness of the plaintiff's premises and depre- 
ciate their value. 

Can the street be lawfully appropriated to such a 
structure without making compensation to the plaint- 
iff for his easement therein? This is a question of 
power. If the Legislature has power to authorize such 
a structure without compensation its exercise cannot 
be regulated by the courts. If oneroad may be au- 
thorized to be constructed upon two series of iron col- 
umuns placed in the street, another may be authorized 
to be supported upon brick columns or upon brick 
arches spanning the street. If a superstructure may 
be authorized which spans the entire carriage-way at 
fifteen feet above the bed of the street, one may be au- 
thorized which spans the entire street from building to 
building, thus excluding light and air from the street 
and from the property abutting thereon. Thus an 
Open street would be converted into a covered way, 
and so filled with columns or other permanent struct- 
ures as to be practically impassable for vehicles. The 


city undertook and agreed with the plaintiff's grantors 
that Front street, when constructed by them, should 
forever thereafter continue and be kept asa _ public 





street in like manner as other streets of the same city 
now are or lawfully ought to be. This fixes with 
definiteness and precision the character of the street 
which the parties to the contract intended to secure. 
As the other streets of the city were, or lawfully ought 
to be, so this street was to be. It was to be an open 
street, one which would furnish light and air to the 
abutting property and a free and unobstructed passage 
to the inhabitants of the city. 

A covenant to keep a strip of land open as a public 
street forever is a covenant not to build thereon and 
brings this case directly within the principle of the 
cases of Hill vy. Miller, Phoenix Ins. Co. v. Continental 
Ins. Co., Trustees of Watertown and White v. Cowen 
and Bagg, supra. While the Legislature may regulate 
the uses of the street asa street, it has, we think, no 
power to authorize a structure thereon which is sub- 
versive of and repugnant to the uses of the street as 
an open public street. Whether a particular structure 
authorized by the Legislature is consistent with the 
uses of the street as a street must be largely a question 
of fact, depending upon the nature and character of 
the structure authorized. The court below found that 
the series of iron columns abridge the street, and the 
superstructure erected thereon obscures the light to the 
adjoining premises and depreciates the value of the 
plaintiffs property. The extent to which plaintiff's 
property is appropriated is not material; it cannot, 
nor can any part of it, be appropriated to the public 
use without compensation. We think such a structure 
closes the street pro tanto, and thus directly invades 
the plai..tiff's easement in the street as secured by the 
grant of the city. Whatever view be taken of the facts 
of this branch of the case, the same result must be 
reached. If the title to the bed of the street passed to 
the grantees of the city then the public acquired a 
mere easement in the street, resulting from its dedica- 
tion to public use, the easement resting upon the ex- 
press covenant of the owners of the fee that the street 
shall be kept asa public street forever. The fee re- 
mained in the owner making the dedication, and he 
having sold lots abutting upon the street the purchaser, 
as we have already seen, obtained a perpetual right of 
way over the space called a street to the full extent of 
its dimensions. Whether the bed of the street was 
excepted from tbe grant of the city and the title 
thereof never vested in the grantees, or whether the 
bed of the street was included in the grant and passed 
to such grantees is of little importance, as in either 
event the plaintiff has a private easement of a right of 
way in the street, coupled with an express covenant 
that the entire space marked on the mapas Front 
street shall forever be kept as a public street. The de- 
fendant’s railroad, as authorized by the Legislature, 
directly encroaches upon the plaintiff’s easement and 
appropriates his property to the uses and purposes of 
the corporation. This constitutes a taking of property 
for public use. It follows that such a taking cannot be 
authorized except on condition that the defendant 
makes compensation to the plaintiff for the property 
tnus taken. The conclusion here reached is not in 
conflict with the determination of this court in the case 
of the People v. Kerr, 27 N. Y. 188; Kellinger v. Forty- 
second Street Railroad, 50 id. 206, and other similar 
cases, We agree with Church, C. J., in the case last 
cited, that ‘‘it is not quite clear as to what was in- 
tended to be decided by the court in People v. Kerr, 
relative to the rights of abutting owners. In that case 
all of the private parties were abutting owners upon 
streets that had been opened under the act of 1813, 
whereby the city acquired the fee of the street,” in 
trust; nevertheless that the same be appropriated and 
kept open for or as part of a public street, avenue, 
square or place forever, in like manner as the other © 
public streets in said city are or of right ought to be. 
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The only question which could have been there pre- 
sented and determined, so far as the abutting owners 
were concerned, was whether the use to which the 
street was appropriated by the act authorizing the 
construction of what are known as horse or street rail- 
roads, appropriated the streets to a use inconsistent 
with their use as open public streets. Whether the 
rights of abutting owners in the streets were invaded, 
depended upon the nature and extent of the interest 
acquired by the public inthe lands embraced therein. 
It is well settled that the State in exercise of the right 
of eminent domain, or a corporation having the dele- 
gated power, may acquire such an interest or estate as 
in the judgment of the Legislature the public services 
may demand. Heyward v. Mayor of New York, 3 
Seld. 314. It may acquire the property in fee-sim- 
ple absolute, ora qualified fee, or an easement merely, 
or the right to a temporary or permanent use of the 
property (Sixth Avenue R. Co. v. Kerr, 72 N. Y. 
333), and the compensation to be made is regulated by 
the extent of the interest acquired. The proceed- 
ings by which land is acquired by the exercise of the 
right of eminent domain amount toa statutory con- 
veyance of the same to the public or the corporation, 
and there is no distinction between such a conveyance 
and a voluntary conveyance made for a public use. 
Where property is acquired for public use by proceed- 
ings in invitum, the statute which authorizes the acqui- 
sition constitutes the contract between the citizen and 
the public, and when the interest has once been ac- 
quired it cannot be changed or enlarged without fur- 
thercompensation. It is only when the title is acquired 
in fee-simple absolute that the property may be con- 
verted to other public uses, or the particular use ceas- 
ing, it may be sold and conveyed and converted to 
private uses. Heyward v. Mayor of New York, 3 
Seld. 314; Brooklyn Park Commissioners v. Arm- 
strong, 45 N. Y. 239. But where the public acquire, 
not the property itself, but the mere right to use it for 
a particular purpose, the title of the former owner is 
not extinguished; but is so qualified that it can only 
be enjoyed subject to the easement. In such a case 
the title of the public is limited to the particular use, 
with the powers and privileges incident thereto, such 
as the right to use the timber and soil for the purpose 
of constructing or maintaining the street. The former 
proprietor still retains his exclusive right in all mines, 
quarries, springs of water, timber and earth, and may 
enjoy the beneficial ownership of the fee for every 
purpose not incompatible with the public use for 
which the land was taken, and may maintain trespass, 
ejectment or waste (Jackson v. Hathaway, 15 Johns. 
447), and the use ceasing,the title reverts to the former 
owner, freed from the public easement. 

By the act of 1813the city acquired the fee in the 
street, in trust however for a particular public use. 
Conceding that this trust is for the benefit of the abut- 
ting owner as well as for the public, the only right 
which he has in the street isthe right to insist that the 
trust be faithfully executed. So long asthe street is 
kept open as a public street the abutting owner cannot 
complain. The question presented in the case of 
People v. Kerr was whether the particular structure 
there authorized was inconsistent with the continued 
use of the streets as open public streets of the city. 
Whether it was or not was a question of fact depend- 
ent upon the nature and character of the structures 
therein involved. The court found and determined 
that it was not inconsistent with the public uses of a 
public street, but wasin aid of such uses. And in 
Kellinger v. Forty-second Street R. Co.,50 N.Y. 206, 
this court limits the decision in the case of People 
v. Kerr to a‘“simple declaration that the legislative 
authority to construct a railroad on the surface of the 
street without a change of grade was a legitimate ex- 





ercise of the power of regulating the use of public 
streets for public uses.’’ The question whether the 
abutting owners upon streets opened under the act of 
1813 had the right to prevent their being converted to 
ause destructive of their existence as public streets 
was not deemed by the court to be involved in that 
case. This appears from the report of the case, 
Davies, J., did not sit in the case. Rosekrans, J., was 
of the opinion that the power of the Legislature ex- 
tended ouly to governing the mode of passing upon the 
surface of streets, and Judges Balcom and Marvin, 
concurring in the result, stated that ‘‘ there might be 
a private right in the owners adjoining the street to 
have free access to their premises, held under the 
original proprietor of the tract embracing the street, of 
which said owner could not be deprived by the assent 
or surrender of the public, or of the general owner of 
the fee in the street, or both, without compensation for 
his incidental interest or easement in the street. This 
they said to preclude the conclusion that any such in- 
terest had been.disregarded. They saw no such ques- 
tion in the case.” 

But the question which was uot seen to be involved 
in that case is the only question involved in the case 
now under consideration. The question here presented 
is not whether the Legislature has the power to regu- 
late and control the public uses of the public streets of 
the city, but whether it has the power to grant toa 
railroad corporation authority to take possession of 
such streets and appropriate them to uses inconsistent 
with and destructive of their continued use as open 
public streets of the city. Had the act in that case 
authorized the corporations to take permanent and 
exclusive possession of portions of the streets to build 
sidings, and to permanently occupy them with rows of 
cars standing in front of the stores and residences of 
abutting owners, and to erect permanent depot build- 
ings within the limits of the streets for accommodation 
of their passengers, we cannot doubt thata different 
result would have been reached in that case. The fact 
that a particular structure is found to be consistent 
with the uses ofa street is no evidence that a different 
structure is not inconsistent with such uses. 

The conclusion reached in the present case is based 
upon the character of the structure here involved. 
The language of Wright, J., in People v. Kerr, that 
the abutting owners have no property, estate or inter- 
est in land forming the bed of the street in front of 
their respective premises to be protected by the right 
of eminent domain, must be construed with reference 
to the point then being considered. This court had 
held in the case of Williams v. New York Central Rail- 
road, 16 N. Y. 107, that where the public had ac- 
quired a mere right of way over the land of another, 
the laying down of railroad tracks and constructing a 
steam railroad in the streets of a city was an enlarge- 
ment of the use understood and contemplated by the 
parties at the time the land was acquired, and imposed 
an additional burden upon the fee, and that such act 
could not be authorized without compensation to the 
owner. This case was cited and relied upon in support 
of the claim of the abutting owners, but the answer 
wasthat the abutting owners did not own the fee of 
the street; that such fee being in the public the Legis- 
lature might lawfully appropriate it to any public use 
consistent with the trust for which it was held, not- 
withstanding such use of a street may not have been 
known or contemplated at the time the land was ac- 
quired. Having parted with the fee, the abutting 
owner could not maintain trespass or waste, and 
against an act which did nothing more than to impose 
an additional burden upon the fee, he could not invoke 
the inhibition of the Constitution, that private prop- 
erty shall not be taken for public use without compen- 
sation, Thus understood we think the language of 
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Wright, J., is uot subject to criticism ,and furnishes no 
support to the claim now made that the owner, whose 
lands were taken and are now held iu trust, to be ap- 
propriated and used as open public streets forever, has 
no standing in court to insist that the trust shall be 
kept and that the streets shall not be destroyed. This 
precise question was before the Supreme Court of the 
United States in the case of Railroad Company v. 
Schurmeir, 7 Wall. 272. In deciding the case that court 
says: ‘‘ Attempt is also made to justify the acts of the 
respondents (the railroad company) as grantees of the 
State, upon the ground that the complainant in dedi- 
cating the premises to the public as a street, levee, and 
landing, parted with all his title to the same, and that 
the entire title rested in fee in the State. Respondents 
rely for that purpose upon the statute of the territory 
of Minnesota. Supposethe construction of that pro- 
vision, as assumed by the respondents, is correct, it is 
no defense to the suit, because it is nevertheless true 
that the municipal corporation took the title in trust 
impliedly, if not expressly, designated by the act of 
party in making the dedication. They could not, nor 
could the State convey to the respondents any right to 
disregard the trust or to appropriate the premises to 
any purpose which would render valueless the adjoin- 
ing real estate of the complainant.” 

That this trust, created by the act of 1813, was in- 
tended to be forthe benefit of the abutting owner as 
well as for the public we cannot doubt. City «property 
has little or no value disconnected from the streets 
upon which it abuts. The opening of acity street 
makes the property abutting thereon available for pur- 
poses of trade and commerce, and greatly euhances its 
value. The act of 1813 proceeds upon the assumption 
of this well-known fact, and the damages sustained by 
reason of the taking were assessed in view of the trust 
assumed by the public, that such lands were to be kept 
as open public streets forever. The public did not as- 
sume to take the lands in fee-simple absolute, but took 
and paid for a lesser estate, and in pursuance of the 
theory of the statute that the abutting owner has a 
special interest in the street, the cost of the lands was 
immediately assessed back upon the abutting property. 
All the owner has ever received for the lands taken 
under this act is the benefit accruing to his abutting 
property by reason of the trust for which the lands are 
held. Having surrendered his land in consideration 
of the trust assumed by the public, if the trust can now 
be abrogated and the streets surrendered to the uses 
and purposes of a railroad corporation, it follows by 
authorities that private property may be taken for 
public use against the consent of the owner, and with- 
out compensation. We have examined the other cases 
cited by the learned counsel for the respondent, and in 
none of them do we find authority for the claim here 
made. The case of Transportation Company v. Chicago, 
99 U. S. 635,is not in peint. The injury there com- 
plained of was uecessarily done in the extension of a 
city street. The interruption was temporary, ceasing 
with the completion of the work. This case is decided 
upon the elementary principle that the public have a 
right to make such use of the land taken for a street as 
may be deemed necessary for its proper construction, 
repair or maintenance. Within this power is included 
the right to fix the grade of the street and to change 
such grade from time to time as the necessities of the 
public may require; but whether the grade be elevated 
or depressed, itis still a public street, to which the 
public have the right of free access, subject to such 
police regulations as may be adopted by the public 
authority having charge and control of the same. 

The argument has been pressed upon our attention 
with great ability, that as railroads, like streets, are 
intended to facilitate trade and commerce, and lands 
taken for either are taken for public use, the Legisla- 





ture may, in its discretion, appropriate the public 
streets of our cities to the railroad corporations, and 
this without reference to the form of their structure 
or the extent of the injury wrought upon property 
abutting thereon. This is a startling proposition and 
one well calculated to fill the owners of such property 
with alarm. It cannot be that the vast property abut- 
ting on the streets of our great cities is held by so 
feeble atenure. This court has repeatedly held that 
such a rule has no application where the abutting 
owner owns the fee of the bed of the street, and we are 
of opinion that in cases where the public hag taken the 
fee, but in trust to be used asa public street, no struct- 
ure upon the street can be authorized that is incon- 
sistent with the continued use of the same as an open 
public street. The obligation to preserve it as an open 
street rests in the contract written in the statute 
under which the lands were taken, and which may not 
be violated by the exercise of any legislative discretion. 
Whatever force the argument may have as applied to 
railroads built upon the surface of the street without 
change of grade, and where the road is so constructed 
that the public is not excluded from any part of the 
street thereof, it has no force when applied to a 
structure like that authorized in the present case. The 
answer to the argument is that the lands taken for a 
particular public use cannot be appropriated to a dif- 
ferent use without further compensation; that the au- 
thority attempted to be conferred by the Legislature 
upon the defendant to take exclusive possession of 
portions of the public street, and to erect a series of 
iron columns on either side thereof, upon which a 
superstructure is to be erected spanning the street and 
filling the roadway at fifteen feet above the surface,thus 
excluding light and air from the adjoining premises, is 
an attempt to appropriate the street to a use essentially 
inconsistent with that of a public street, and in respect 
to the land in question, violates the covenant of the 
city made with the plaintiffs, grantors, and in respect 
to lands acquired under the act of 1813, violates the 
trust for which such lands are held for public use. 

The argument drawn from the great benefit which 
these roads have conferred upon the city of New York 
can have but little weight in determining the legal 
question presented in this case. No doubt these roads 
have added much tothe aggregate wealth of the city 
of New York, and havegreatly promoted the conven- 
ience of its citizens; but the burden of so great a pub- 
lic improvement cannot rightfully be cast upon a few 
of its citizena by appropriating their property to the 
public use without compensation. The inhibition found 
in the Constitution against the right of the sovereign 
to appropriate private property to public use without 
making compensation therefor, was intended to secure 
all citizens alike ugainst being compelled to contribute 
unequally to the public burdens. Weare of opinion 
that the law under which the defendant is incorpo- 
rated authorizes it to acquire such property as may be 
necessary for its uses and purposes upon making com- 
pensation therefor. This was substantially determined 
inthe mutter of the New York Elevated Roud, 70 N. 
Y. 327. We have reached in this case the following 
conclusions: 

First. That the plaintiff, by force of the grant of the 
city to his grantors, has a right or privilege in Front 
street which entitles him to have the same kept open 
and continued as a public street for the benefit of his 
abutting property. 

Second. That this right or privilege constitutes an 
easement in the bed of the street,which attaches to the 
abutting property of the plaintiff, and constitutes 
private property within the meaning of the Constitu- 
tion, of which he cannot be deprived without compen- 
sation. 

Third. That such a structure as the court found the 
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defendant was about to erect in Frout street, and 
which it has since erected, is inconsistent with the use 
of Front street as a public street. 

Fourth. That the plaintiff's property has been taken 
and appropriated by the defendant for public use with- 
out compensation being made therefor. 

Fifth. That the defendant's acts are unlawful, and 
as the structure is permanent in its character, and if 
suffered to continue will inflict a permanent and con- 
tinuing injury upon the plaintiff, he has the right to 
restrain the erection and continuance of the road by 
injunction. 

Sixth. That the statutes under which the defendant 
is organized authorize it to acquire such property as 
may be necessary for its construction and operation by 
the exercise of the right of eminent domain. 

Seventh. In view of the serious consequences to the 
defendant, we think no injunction prohibiting the 
continuance or operation of the road in Front street 
should be issued until the defendant has had a reason- 
able time after this decision to acquire the plaintiff's 
property by agreement or by proceedings to condemn 
the same. 

Andrews, C. J., Danforth and Rapallo, JJ., con- 
curred. Earl, Miller and Finch, JJ., dissented. 


——__¢____. 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
MARCH AND APRIL, 1882. 

CARRTEK — ONE AMONG CONNECTING LINES LIABLE 
ONLY FOR HIS OWN NEGLIGENCE—CONTRACT AS TO 
LIABILITY BETWEEN LINES DOES NOT INURE TO BENE- 
FIT OF SHIPPER.— A contract between the A. railroad 
company and the B. railroad company, connecting 
lines, in reference to the trausportation of goods and 
passengers, provided thus: ‘“ All injuries to persons, 
or loss of, or damage to, baggage or goods and prop- 
erty embraced in the joint business shall be paid for by 
the party on whose road it may occur; and when the 
loss or damage cannot be traced to either of the parties 
hereto, then it shall be paid for by each in the propor- 
tion it shares in the through price of carriage.” 
Plaintiff delivered horses tothe A. company at a point 
on its line to be transported to a point on the line of 
the B. company. The A. company delivered him a 
way bill for the entire distance, and took pay for the 
transportation for such distance. In an action by 
plaintiff against the B. company for injury to the 
horses while being transported, held, that if the injury 
took place on the line of the B. company by its negli- 
gence, it would be liable, otherwise not, and that the 
contract between the companies would not inure to 
the benefit of plaintiff to enable him to found an ac- 
tion thereupon. The English doctrine that where 
there is one contract for carriage over several connect- 
ing roads, the first carrier is exclusively liable for losses 
over the whole route, has never prevailed here; and 
the doctrine here is well established that each carrier 
is responsible for the results of its own negligence, 
even although the first carrier may also by express 
contract have assumed a responsibility for losses oc- 
curring on the Jines of succeeding carriers. Judson v. 
Western R. Co., 4 Allen, 522. Even if under the terms 
of the way bill given in the present case, the A. com- 
pany assumed a responsibility for the safe carriage of 
the horses to the place of delivery, the defendant would 
nevertheless be also responsible to the plaintiffif any in- 
jury occurred through its negligence after the horses 
came to its possession. And the contract created no 
partnership between the two corporations. Burroughs 
v. Norwich & Worcester Railroad, 100 Mass. 26. The de- 
gendant is not responsible as a partner, therefore it was 





not the intention by it to give any new rights or rem- 
edies to third parties, but to furnish a rule for settling 
the rights of the parties to the contract as between 
themselves. <Aigen v. Boston & Maine Railroud Co, 
Opirion by C. Allen, J. 


INSURANCE — FIRE POLICY —CONSTRUCTION oOF— 
WORDS EXTENDING OPERATION OF POLICY .— Plaintiffs 
after they had effected an insurance upon machinery, 
fixtures, stock, etc., in their manufactory with several] 
companies, made an addition to such manufactory, 
Before this was done permission was obtained from all 
the companies, and in each case, except that of the G. 
company, the permission attached to the policies in 
terms extended the insurance to the property con- 
tained in the addition after its completion. In the 
case of the G. company, the permission attached to the 
policy was as follows: ‘* August 10, 1877. _ Permission 
given for carpenters to erect addition 48x36 feet to 
within described boot manufactory, said addition to 
be completed within fifteen days. All policies con- 
current. W. Tufts, agent.”’ The fact and terms of 
the extension of the insurance by the other companies 
mentioned were known to Tufts when he signed the 
permission given by the G. company. Held, that the 
policy of the G. company attached to the property in 
the addition. It is to be assumed that by the terms 
“all policies concurrent,” the parties meant some- 
thing. It was competent, for the purpose of applying 
the terms of the contract to the subject-matter and re- 
moving any ambiguity which arises from such applica- 
tion, toshow by parol all the facts and circumstances 
of the transaction, and the situation and relations of 
the parties. Stoops v. Smith, 100 Mass. 63. The only 
reasonable conclusion is that the parties intended by 
the words “tall policies concurrent *’ to agree that the 
policy to which this permission was attached and made 
part should concur with the other policies in the terms 
of the permissions, and therefore that the property in 
the addition at the time of the loss was covered by all 
the policies. Butterworth v. Western Assurance Co. 
Opinion by Morton, C. J. 


INSURANCE— FIRE POLICY—CONDITION AS _ TO 
TRANSFER OF TITLE—CHATTEL MORTGAGE NOT 
ALIENATION.— A fire policy contained this: “If the 
property be sold or transferred, or upon the passing of 
or entry of a decree of foreclosure, or upon a sale 
under a deed of trust, or any change take place in title 
or possession, whether by legal process or judicial de- 
cree, or voluntary transfer or conveyance, then, and 
in every such case this policy shall be void.”’ The 
policy insured personal property. Held, that a subse- 
quent mortgaging of the property, there being no 
change of possession, did not invalidate the policy. 
That subsequent mortgages are not to be treated as 
alienations of the estate under the clause forbidding 
alienation which is often found, has been repeatedly 
held. Jackson v. Massachusetts Ins. Co., 23 Pick. 418; 
Tomlinson v. Monmouth Ins. Co., 47 Me. 232; Shepard 
v. Mutual Ins. Co., 38 N. H. 232; Commonwealth Ins. 
Co. v. Spankneble, 52 [11. 53. Nor is there in this re- 
spect any distinction between real and personal prop- 
erty where the goods mortgaged are not taken pos- 
session of. Rice v. Tower, 1 Gray, 426. But even if 
there was not an alienation of the property or any part 
of it, it may be contended that there was a change in 
title or interest, which would avoid these policies. 
Orrell v. Hampden Ins. Co., 13 Gray, 431; Edmunds v. 
Mutual Ins. Co.,1 Allen, 311. Here the language is 
not general in avoiding the policies on account of all 
changes in title or interest, as the policy in the case 
last above cited. They are liable to be avoided by any 
changes in title or interest which occur by sale, 
transfer or conveyance in whole or in part, or by legal 
process or judicial deeree. If therefore a mortgage is 
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treated as a change in the title or interest, and not asa 
mere incumbranuce upon them, the inquiry remains 
whether this is such a change as is contemplated by 
these provisions. Had it been intended to include 
mortgages among those changes of title which would 
avoid the policies, it would seem that they would have 
been specified in express terms. When the policy 
enumerates changes in title in particular ways by 
which it is to be avoided, unless a change is made in 
ove of the ways thus pointed out, it cannot have this 
effect, when at least it does not amount to an aliena- 
tion of the property. All the ways enumerated are 
alienations of the property which a mortgage is not. 
If it is an alteration or change in the title, it is one of 
an entirely different character from those specified. 
Mortgages are not sales, transfers or conveyances in 
the usual acceptation of those words. They are securi- 
ties for the payment of money. Ewer v. Hobbs, 5 
Metc. 3; Norcross vy. Norcross, 105 Mass. 265. The 
words which follow change in title, etc., contemplate 
that the party making the sale or transfer is to part 
with his entire interest. They apply to the termination 
of that interest. Holbrook v. American Ins. Co.,1 
Curtis, C. C. 193. The policy does not specify mort- 
gages among the modes by which if title is changed it 
shall be avoided. Hartford Ins. Co. v. Walsh, 54 Ill. 
164; Van Deuzen v. Charter Oak Ins. Co., 1 Robertson 
55. Judge v. Connecticut Fire Insurance Co. Opinion 
by Deveus, J. 

WILL— BEQUEST OF USE OF PERSONAL ESTATE 
WITHOUT GIFT OVER.— A will after directing specific 
bequests provided thus: “I give and bequeath the use, 
income and improvement of all the remainder of my 
estate real or personal of whatever name or nature of 
which I may be possessed at the time of my decease to 
my wife.’’ There was no gift over. Held, that the 
wife took the remainder of the personal] estate abso- 
lutely. Ordinarily an unqualified gift of the use, in- 
come and improvement of personal estate vests an ab- 
solute interest. Adamson v. Armitage, 19 Ves. 418; 
Hatch v. Bassett, 52 N. Y. 359. Itis true that this rule 
may be controlled if a different intention appears; but 
this will does not show a different intention. There is 
no gift over. A partialintestacy is not favored. Hil- 
ton v. Given, 95 U. S. 594. Chase v. Chase. Opinion 
by C. Allen, J. 

a 
STATES CIRCUIT COURT AB- 
STRACT.* 

ALIENAGE— NATURALIZATION OF WOMAN BY MAR- 
RIAGE.— Upon the marriage of a resident alien woman 
with a naturalized citizen, she and also her infant 
aon, dwelling in this country, become citizens of the 
United States as fully asif they had become such in the 
special mode prescribed by the naturalization laws. U. 
8. Cire. Ct., 8. D. Illinois, July, 1882. United States v. 
Miller. Opinion by Harlan, J. 

ATTORNEY — PURCHASE OF MATTER IN SUIT FROM 
CLIENT.— An attorney at law cannot purchase from 
his client the subject-matter of litigation in which he 
is employed and acting, if as a part of his negotiations 
for the purchase, he advises his client as to the prob- 
able outcome of the litigation, and its effect upon the 
value of the property he is seeking to purchase. See 
West v. Raymond, 21 Ind. 305; Simpson v. Lamb, 17 
C. B. 306; Hall v. Hallett, 1 Cox, 134; Wood v. Downes, 
18 Ves. 120; Hawley v. Cramer, 4 Cow. 737; Henry v. 
Raiman, 25 Penn. St. 359; Armstrong v. Huston’s 
Heirs, 8 Ohio, 554. U. S. Cire. Ct., Colorado, July, 
1882. Rogers v. Marshall. Opinion by McCrary, C. J. 

CARRIER — LIABILITY OF CONNECTING LINES UN- 
DERTAKING TRANSPORTATION—NOTICE.— Where three 


UNITED 





*Appearing in 13 Federal Reporter. 





railroad companies having connecting lines of road, 
and a steamship company connecting with the term- 
inal line, entered into a contract with A. to transport 
certain property over their roads and upon said steam- 
ship company’s vessels from X. to Z., and A. suffered 
loss through the negligence of one of said contracting 
parties in transporting said property, held, that said 
companies were jointly liable, notwithstanding the 
fact that the bills of lading under which said property 
was shipped were signed by the agent of said com- 
panies ‘‘ severally but not jointly,” and although said 
bills of lading provided that ‘tin case any loss, det- 
riment or damage is done to or sustained by any of the 
property herein receipted for during such transporta- 
tion, whereby any legal liability or responsility shall 
or may be incurred, that company alone shall be held 
answerable therefor in whose actual custody the same 
may be at the time of the happening of such loss, det- 
riment or damage;”’ that the liability of said roads 
should cease upon their delivering said property to 
said steamship company in safety, and although said 
bills of lading contained the following clause, viz.: 
*‘Notice. In accepting this bill of lading, the ship- 
per or agent of the owner of the property carried, ex- 
pressly accepts and agrees to all its stipulations and 
conditions.’ Railroad Co. v. Mills, 22 Wall. 594; Bank 
v. Adams Express Co., 93 U.S. 174; Railway Co. v. 
Pratt, 22 Wall. 123. U.S. Cire. Ct., E. D. Missouri, 
April 26, 1882. Milne v. Douglass. Opinion by Treat, 


ode 


MUNICIPAL CORPORATION — CANNOT BY ORDINANCE 
MAKE EXERCISE OF BUSINESS DEPENDENT UPON CON- 
SENT OF INDIVIDUALS — RIGHTS OF CHINESE.— A 
city ordinance which makes it unlawful for any person 
to establish, maintain or carry on any laundry within 
certain limits without first having obtained the con- 
sent of the board of supervisors, which shall only be 
granted upon the recommendation of not less than 
twelve citizens and tax-payers inthe block in which 
the laundry is proposed to be established, and which 
punishes by fine or imprisonment for a violation of its 
provisions, is invalid. Under their authority to li- 
cense trades and callings, supervisors cannot delegate 
their power to others, or make its exercise depend 
upon the consent of others. The legislative power 
vested in them is a public trust, which can only be 
executed in consonance with the general purposes of 
the municipality, in subordination to the general laws 
and policy of the State. Licenses for callings, trades 
and employments may be required by supervisors 
where the nature of the business requires special 
knowledge or qualifications, or where they are issued 
as a means of raising revenue for municipal purposes; 
but they cannot be required as a means of prohibiting 
any of the vocations of life which are not injurious to 
public morals, offensive to the senses, nor dangerous to 
public health and safety. Under the treaty with 
China, a Chinese resident of this country is entitled to 
all the rights, privileges and immunities of subjects of 
the most favored nations with which this country has 
treaty relations; and where he was a resident here 
before the passage of the act of Congress restricting 
immigration of Chinese, he has a right to remain and 
follow any of the lawful ordinary trades and pursuits 
of life, and his liberty so to do cannot be restrained by 
invalid legislation. U.S. Cire. Ct., California, Au- 
gust, 1882. Inve Quong Woo. Opinion by Field, J. 


—$—$—— 


RECENT ENGLISH DECISIONS. 


MARINE INSURANCE — PARTIAL LOSS—LOSS ON SALE 
OF DAMAGED SHIP AFTER REPAIRS— MEASURE OF 
LIABILITY.— Plaintiffs’ vessel was insured by a time 
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policy, valued. During the continuance of the risk 
she went ashore and was damaged, but was got off and 
towed into port. Her vaiue immediately before she 
went ashore was the same as at the commencement of 
the risk. The cost of the repairs necessary to restore 
her to the same condition as she was in before she was 
damaged would have greatly exceeded her value when 
repaired. Plaintiffs did not do these repairs, but only 
did some slight repairs that were immediately neces- 
sary, sold the ship before the axpiration of the policy 
for a sum exceeding her estimated value, and claimed 
for an average loss. Held, by Jessel, M. R. and Cotton, 
L. J. (Brett, L. J. dissentiente), that the measure of 
the insurers’ liability was the difference between the 
value of the vessel when undamaged and the balance 
which remained after deducting from the proceeds of 
the sale the cost of the repairs executed. Per Jessel, 
M.R.: The value to be regarded was the value of the 
vessel at the commencement of the risk. Per Brett, 
L. J.: The measure of the insurers’ liability was the 
estimated cost of the repairs which would have been 
necessary to restore the vessel to the same condition 
as she was in before she was damaged, deducting one- 
third new forold. Judgment of Lindley, J. (45 L. T. 
Rep., N. S., 46), affirmed. Ct. of Appeal, June 6, 1882. 
Pitman v. Universal Marine Insurance Co. (46 L. T. 
Rep., N.S., 863.) 


MARITIME LAW— WHEN SHIPOWNER LIABLE FOR 
NEGLIGENCE OF PILOT EMPLOYED BY COMPULSION — 
SUEZ CANAL— ULTRA VIRES.— The employment of a 
pilot in the Suez Canal, though compulsory, is not of 
such a nature as to exempt*the owners of a ship from 
liability for damage done to another ship by the neg- 
ligence or want of skill of such pilot. By the regula- 
tions of the Suez Canal the pilot is to advise the master 
of the ship; but the master remains responsible for 
the navigation of the ship. Such regulations are not 
ulira vires. Per Brett, L. J.: Observations on the 
general duties of a pilot as understood in England. Ct. 
of Appeal, July 4, 1882. The Guy Mannering (46 L. T. 
Rep., N. 8., 905.) 


MUNICIPAL CORPORATION — LIABILITY OF VESTRY 
FOR NEGLIGENCE.— By the Metropolis Management 
Act, 1855 (18 & 19 Vict., c. 120), s. 96, vestries are made 
surveyors of highways, and by section 116 they have 
power to water the streets. Plaintiff was injured in 
consequence of the dangerous condition of an iron 
flap, which belonged to a vestry, and was placed in the 
highway by the vestry for the purpose of covering and 
protecting a meter belonging to a water company, and 
used for measuring the water supplied by the company 
to the vestry for the purpose of watering the streets. 
In an action against the vestry to recover damages for 
the injury so caused, held, that as the flap had not 
been placed in the highway by the defendants in their 
capacity of surveyors of highways, but for the purpose 
of protecting the water-meter, they were liable for 
their neglect to keep the flap in a safe condition, and 
plaintiff was entitled to recover. Judgment of Den- 
man and Lopes, JJ., affirmed. White v. Hindley Lo- 
cal Board (32 L. T. Rep., N. S., 460), approved. Ct. of 
Appeal, June 17, 1882. Blackmore v. Vestry of Mile 
End, Old Town. Opinions by Brett & Cotton, L. JJ. 
(46 L. T. Rep., N. S., 869.) 


NUISANCE— ERECTED BY WEEKLY TENANT.— The 
landlord of premises to a weekly tenant cannot main- 
tain an action of trespass in respect of injuries to the 
land, or maintain an action for a nuisance, not actually 
injuring the reversion, and not of a permanent charac- 
ter; nor will an injunction be granted at the suit of 
the reversioner, to restrain such acts. The decision of 


Fry, J. (L. T. Rep., N. S. 587), affirmed. Ct. of Appeal, 
Opinions by 


March 17, 1882. Cooper v. Crabtree. 








Jessell, M. R., and Cotton and Lindley, L. JJ. (47 L.T, 


Rep., N. S. 5.) 
———__——————_——. 


NEW BOOKS AND NEW EDITIONS. 


BISHOP ON THE WRITTEN LAws. 

For Civil Practice. Commentaries on the Written Laws and 
their Interpretation. By Joel Prentiss Bishop. Boston; 
Little, Brown & Co., 1882. Pp. viii. 354. 

Ying is a republication of Books Iand II of the au. 

thor’s Commentaries on the Law of Statutory 

Crimes, with editions and elucidations adapting the 

treatise to civil practice. It is almost needless to 

speak of the valuable character of the original treatise, 
and it is evident that the present adaptation will be 
an important aid to inquirers in this direction. Mr, 

Bishop’s books are remarkable for their superiority in 

two points: you can always find what they contain, 

and when you find it there is generally no misunder- 
standing what is set down. 


Minor’s INSTITUTES OF COMMON AND STATUTE Law. 

The issue of a third edition of the first two volumes 
of this work shows that it has been favorably received. 
Of its great learning and the limitations of its useful- 
ness we can say no more than we said in a notice of 
the fourth volume, 19 ALB. LAw Jour. 363. The vol- 
umes are admirably printed. 

12 FEDERAL REPORTER. 

This volume contains cases from June to August, 
1882. We have frequently taken occasion to call at- 
tention to the excellent purpose which this series 
serves, and tothe admirable manner in which it is 
executed. It is without a rival in its general field, and 
must inevitably supersede, at no distant day, the va- 
rious series of circuit and district reports, of which a 
few members survive. It is much more convenient to 
have all the decisions in this body, and published 
promptly. The editorial work of Mr. Desty is well 
done, and his occasional notes are pertinent and judi- 
cious. We cordially recommend the series, and are 
glad to learn that it is firmly established and contin- 
ually growing in favor. Published by the West Pub- 
lishing Co., St. Paul, Minnesota. 


COURT OF APPEALS DECISIONS. 


‘HE following decisions were handed down, Fri- 
day, October 27, 1882. 

Reargument ordered—Prouty v. The Lake Shore & 
Michigan Southern Railway Company.—Judgment 
affirmed, with costs—Fleiss v. Buckley, Borcel v. Law- 
ton, Clark v. Roberts, Pope v. Allen, Mass v. Chatfield, 
Rauz v. Brand, Winans v. Cox.—Judgment reversed 
and new trial granted, costs to abide the event— 
Chrysler v. Cunadey. Order affirmed with costs—De 
Meli v. De Meli, In re McCready to vacate, Davies v. 
Brooks.—Order of General Term affirmed and 
judgment absolute for the plaintiff, with costs—Van 
Loan v. Farmers’ Mutual Fire Insurance Company.— 
Appeal dismissed, with costs—In re Elliott v. New 
York Council, No. 348, Royal Arcanum, McLachlin v. 
Brett.——Order reversed, and motion to vacate 
granted, with costs—Turnstall v. Winton.——Order of 
General and Special Term, so far as it allowed actions 
to be consolidated, reversed (two appeals, only one bill 
of costs allowed)—Mayor v. Mayor. Motion to 
amend remittitur granted without costs—Devine v. 
Mills.——Motion to put case on calendar as preferred 
denied, without costs —Hynes v. McDermott, People ex 
rel Farrar v. O’ Keefe.-——Motion for reargument de- 
nied, with ten dollars’ costs—Goodwin v. Griffis. 
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CURRENT TOPICS. 


\ R. MARSHALL P. STAFFORD, who appears 
Wl to be an attorney for Miss Prescott, the actress, 
writes us, from the Lotos club, a very angry letter 
in reference to our recent remarks about that lady’s 
libel suit. He bewails the errors into which we 
have fallen “from ignorance, over-glibness, and a 
self-satisfied assumption.” This, for a Lotos-eater, 
is very severe and satirical. There are two things 
which Mr. Staffard apparently yet has to learn, 
namely, not to believe every thing in a pretty 
woman’s cause, and not to write satire to an editor. 
The particular matter with which Mr. Stafford finds 
fault is the following sentence from our former para- 
graph: ‘‘The talk of Miss Prescott’s attorneys 
about bringing a new action for the libel contained 
in the justification in the answer in this case is of 
course sheer nonsense.” Well, isn’t it? Mr. Staf- 
ford admits that it would be if he ever had pro- 
posed such a course; but he denies that he ever 
purposed such action, and alleges that what he has 
brought new actions for is matter contained in the 
answer but unnecessary to and outside the proper jus- 
tification, and implicating another party. If this is 
so, then Mr. Stafford was unfortunate in his adver- 
tisement. We took the proposition exactly as we 
found it in an ‘‘interview” with some reporter. 
When a man breathes threatenings and slaughters 
to the reporters for the purpose of advertising him- 
self or his clients, he should be sure that he is cor- 
rectly reported. The best way is to write the whole 
‘interview ” himself, and this course also saves the 
necessity for the presence of any reporter. Whether 
Mr. Stafford is right or wrong in his theory that 
“both the American News Company and its attor- 
ney are liable for misusing legal pleadings by mak- 
ing scandalous libellous allegations that have not 
the remotest relevancy to any issue in the case,” it 
is not our purpose or business to discuss. We can 
only say that in the alleged fact that the attorneys 
for the defense have got twenty days additional 
time to answer we do not see those evidences of 
panic which Mr. Stafford confidently traces. We 
do sincerely hope that if he is right in his facts and 
in his theory he will make these parties suffer for 
their wrong-doing. We agree with him that it 
would be a wholesome lesson and warning. But we 
fear that if he allows himself to become so excited 
in the preliminary stages, he will not have reserve 
nervous force enough for the efficient conduct of 
the trial, and this we should regret for Miss Pres- 
cott’s sake, to say nothing of his own. Meantime 
the actress and the attorney are getting plenty of 
gratuitous advertising. 


The Canada Legal News, in speaking of Mr. Mil- 
ler’s recent pamphlet on Codification, says: ‘‘The 


Vou. 26 — No. 20. 





State of New York has long had before it the pro- 
ject of a Civil Code. There, as in England, codifi- 
cation is regarded with uneasiness and alarm, and 
has aroused vehement opposition. We, who have 
had fifteen years’ experience of a Code, are well 
aware that it is not free from difficulty and embar- 
rassment, but we also know that it has supplied . 
certain rule on many doubtful questions. * 

If Mr. Miller cares to have our experience of a prs 
it may be given in two words—that in spite of all 
the dissatisfaction and complaint which its defects 
and errors have excited, and reference to which may 
be found scattered through many judicial decisions, 
we have nevertheless found it useful; we cling to 
it, and would not willing:y be without it.” 


The dreadful Seguin tragedy in the city of New 
York suggests some reflections on medical theories 
of insanity and legal provisions for the care of the 
insane. It seems to be generally understood that 
Mrs. Seguin had for a long time been known by her 
husband and friends to be a victim of melancholy 
approaching insanity, but that her husband, an emi- 
nent specialist in nervous diseases, had a theory that 
the insane do not need restraint or segregation, and 
was trying to work out a substantiation of his the- 
ory in the case of his wife. If this is true, his the- 
ory has received a rude shock. While we sympa- 
thize with him in his terrible affliction, and with his 
natural reluctance to shut his wife up in an asylum, 
we must join with the community in blaming him 
for his course. There is too much of this ill-con- 
considered ‘‘tenderness” for the insane. It is 
mainly sentimental, and like most sentimentalities 
is founded on false notions. The true tenderness 
for the insane and the melancholy is to place them 
where they will have scientific treatment, apart from 
the excitement of their ordinary life, and where, if 
they cannot be restored to reason, the community 
may be safe from their unreasoning assaults. There 
is no safety nor justice in keeping an insane person 
at home. It was especially careless in Dr. Seguin 
to leave three pistols in the house, There 
is no more piteous tragedy on record than 
the killing of Mrs. Lamb by her daughter, 
Mary; but Mary, when she felt the approach of 
her insane attacks afterward, had sense enough to 
take the hand of her brother, Charles, and go to 
the asylum, where she would remain until the attack 
had passed away. There is no safety in the house- 
hold against the craft and violence of the insane, 
and mild melancholy is ever ready to burst out into 
mad rage. The statute law on the subject of the 
confinement of insane persons should be more rig- 
orously enforced. No family should be intrusted 
with the keeping, but every such person should be 
sent to an asylum. It should be made the duty of 
every physician, under penalty, to report to the 
proper officers the case of every insane person 
within his knowledge. At the sume time great cir- 
cumspection should be exercised in granting the 
petition of a family for the sending of the patient 
to an asylum. We have long regarded it as a dan- 
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gerous practice that a man may be shut up in an 
insane asylum substantially on the certificate of two 
physicians. In every case the magistrate should be 
directed to see the patient and examine him, and if 
the patient denies his insanity, unless it is perfectly 
apparent, there should be a preliminary inquiry in 
court upon the subject. Our statutes.on insanity 
should not be allowed to lapse into the limbo of 
dead-letter laws. 


Dr. Clark Bell recently read a paper before the 
Medico-Legal Society of the city of New York, on 
the Crime of Suicide — how to prevent its increase 
by legislation or otherwise. He showed that sui- 
cide has always, in modern times, been regarded a 
crime. He exhibited some statistics of suicide, 
showing causes, age, sex, etc. Two of the tables 
which he produced from different sources are so 
interesting that we reproduce them: 





Causes of Suicide. Male. Female. 
Grief caused by loss of parents, etc., 373 193 
Grief caused by ingratitude of chil- 

DL Apnichhendiathn eerie seae<e 137 74 
Grief caused by departure of chil- 

Pec nits be apeharceaweees 20 20 
Grief caused by separation of family, 35 16 
Pempiddem love. .... ..... 22. sccee. 38 627 
Jealousy between married couples 

and between lovers............. 229 118 
Grief at quitting a master or a house, 53 24 
Gambling....... PPT Tee TT eT Te 157 1 
Laziness. ..... SE6s6s ened coecese 7 4 
Debauchery............. err erry 1,569 233 
PB cccccceccccccscecccs BIG 441 

—1876.——. ——-1877.— 


Causes of Suicide. Male. Female. Male. Female. 


Unhappiness............. 58 6 92 13 
Loss of employment ..... 7 .. 2 e 
Reverse of fortune ....... 136 5 102 2 
Domestic trouble..... we we 68 20 
Hindered love....... ’ 33014 19 17 
Disgust of military service, 7 .. 8 i 
Disgust of life........... 23 3 27 1 
Fear of condemnation.... 21 .. 24 wi 
0 er eee 4 1 5 1 
False point of honor..... os © a 11 er 
Antenuptial Kictietnt oe 6 ‘a 4 
Drunkenness............. 6 1 6 

Physical suffering. sosvccecs 8 64 15 
Cerebral fever..... hanna 4 1 4 3 
Insanity delirium......... 87 38 95 41 
Monomania..... seccsccoe 12 6 15 

Pees. ....... ips we 77 44 
Idiocy, imbecility......... 7 1 3 
Unknown..... errr rere 278 43 287 51 


As to the prevention of suicide he remarked: 
** But little doubt can be entertained that the ex- 
treme laws of the Romans and Greeks and the earlier 
laws of France and Great Britain, barbarous as they 
may now seem, must have operated largely to deter 
many from suicide. 


It is of course impossible to 





know how many have been thus deterred. 


One 
means of forming an opinion is by comparing recent 
suicides in proportion to the population with other 
times, and the better opinion is that these laws must 
have exercised a decided and beneficial restraint, 
Buckle and Comte both concur in the unwisdom of 


laws against suicide. The verdict of history how- 
ever must be on the other side, and tends decidedly 
to show the beneficial effects of punitory laws when 
strictly enforced.” ‘‘It is most reasonable to sup- 
pose that the certainty of loss of goods, disgrace to 
family and indignity to the remains would have de- 
terred many weak or vain persons who have com- 
mitted suicide in the past. Besides the cases cited, 
where orders, regulations and laws have clearly ope- 
rated to arrest suicide in epidemic periods, I have 
felt it important to cite the effect of legislation in 
British India to suppress that system of suicide 
formerly so prevalent there known as suttee. From 
1815 to 1828 there were 378 to 839 cases a year. 
The practice was suppressed in Southern India by 
Lord William Bentinck declaring it a crime punish- 
able in the criminal court. Similar laws freed all 
India from the practice. What would be the effect 
if the unsuccessful attempt at suicide was punished 
by law and a conspicuous example made of the 
offender? Would it not operate as a wholesome 
restraint in some cases at least.” ‘* What is needed 
is additional force upon the moral sense of the com- 
munity to render the crime of suicide more gener- 
ally odious and detestable. There is at present 
practically no legal restraint against suicide. The 
suicide has nothing to fear for his crime even if un- 
successful. Our laws are not enforced. Is society 
doing its whole duty in this matter? Should not 
such legislation be considered as would arrest the 
hand of the weak who now meet no resistance to 
their suicidal ideas and tendencies by legislation or 
public sentiment ? Of course laws of all countries 
recognize insanity as a defense to crime, and suicide 
is within that rule. Religious and moral training 
and medical udvice and treatment should not be 
neglected, but studied and used; but can we rely 
on these alone?” It occurs to us that the statistics 
show that the suppression of rum-selling would 
suppress a vast amount of suicide. Whether the pen- 
alty of dissection would have a deterring influence, 
as has been suggested, is doubtful, for it has never 
seemed to diminish murders. 


An accomplished legal scholar sends us the fol- 
lowing quotation, which he regards as appropriate 
to the late decision of the Court of Appeals in the 
Elevated Railway case: 

“The road of justice 
Curves round the cornfield, and the hill of vines, 
Honoring the bounds of property. 
* * * Straight forward goes 
The lightning’s path, straight the fearful path 
Of the cannon ball, direct it flies and rapid. 
—__-_>___——- 


NOTES OF CASES. 





N the Matter of Trumbore, Pennsylvania Supreme 
Court, May, 1882, it was held that where an 














Vina 


THE ALBANY LAW JOURNAL. 


383 











attorney at law has been acquitted of the crime of 
abortion it is not ‘‘ unprofessional conduct as an 
officer of the court,” warranting his disbarment, 
that he had previously asked the district attorney 
for time to fix the case up with the prosecutor, and 


had temporarily fled. The court said: ‘‘No 
doubt attorneys may be disbarred for other causes 
than unprofessional conduct as an officer. Thus, if 
convicted in due course of law of any offense of the 
species crimen falsi, the court would have a right to 
strike such convict from the roll of 
* * * We are bound to consider him as inno- 
cent. If so, his temporary flight is not of such a 
character as ought to be visited with so heavy a 
penalty as disbarment. Nor is the offense of forni- 
cation of that character, even supposing that the 
court below were competent to try him summarily. 
We come then to the fifth specification, which seems 
to have been subsequently added, If that showed 
an offense —an attempt to obstruct the due admin- 
istration of justice —it was indictable, and the 
plaintiff in error was entitled to a trial in due form 
of law. It was not by any possible construction 
such misbehavior in his office of attorney as gave 
the court summary power to suspend or remove him 
from office under the 73d section of the act of April 
14, 1834, P. L. 354. The learned court below 
seem to have thought that it was not indictable, 
but that it was an ‘improper and immoral proposi- 
tion, and that it was made by a lawyer whose 
knowledge on the subject is supposed to be critical.’ 
But how was it misbehavior in his office as attor- 
ney? Merely discreditable conduct as an individual 
outside of his profession was held in Dickens’ case, 
67 Penn. St. 169; S. C.,5 Am. Rep. 420, not to give 
the court jurisdiction. The worst that can be made 
of the conduct charged in the fifth specification is 
that being suspected of a very grievous and infamous 
criminal offense —that of complicity in procuring 
an abortion —he requested the district attorney to 
give him time that he might see the prosecutor and 
fix it up right. Weare not to forget that of this 
alleged crime he has since been found ‘not guilty.’ 
Even if conscious of innocence, to make such a re- 
quest of the district attorney was no doubt improper. 
Yet some excuse certainly may be found for a young 
man under such circumstances. But where is the 
misbehavior in office? We do not see that the 
court had jurisdiction under the fifth specification. 
This young man has had a severe lesson, and he 
may yet hereafter redeem himself. He argued his 


attorneys. 





case in propria persona, and in the course of it we 
had occasion to notice that though the record did 
not show that he had been served with a copy of 
the fifth specification, of which defect he might 
have availed himself, he declined to take advantage 
of it, but frankly admitted service of a copy. We 
need not say that this regard for truth produced a 
very favorable impression on the court.” Cunning 
young man! See Er parte Steinman, 95 Penn. St. 
220; S C., 40 Am. Rep. 637. 








In Jenkins v. Jenkins, 104 Ill. 184, where a wife 
had for twelve years subjected her husband to vexa- 
tious suits on groundless charges of extreme cruelty, 
and to another on a groundless charge of adultery, 
and while the latter suit was still pending, volunta- 
rily went to his house with a party of her friends, 
and he ordered her and her friends to leave, refus- 
ing to give her supper and forbidding her to enter 
a bedroom, saying she could not stay that night, 
and this was all the evidence to show her living 
apart from her husband was ‘‘ without her fault.” 
Held, that the evidence, under the circumstances, 
was not sufficient to justify a decree of an allow- 
ance for a separate maintenance. The court said: 
‘“‘The circumstances of this visit to the house of 
her husband strongly excite the suspicion that what 
she sought was not a home in the house of her hus- 
band, where she might live as a dutiful wife, but 
rather evidence of a refusal on his part of shelter, 
so that she might institute a suit for separate main- 
tenance. Be this as it may, it is plain that a wife 
who had been at war with her husband for twelve 
years, and who has subjected him to a vexatious 
suit on a groundless charge of extreme cruelty, and 
who had also subjected him to another vexatious 
suit upon a groundless charge of adultery — who, 
while the latter suit was still pending, and after a 
voluntary absence from her husband's home for 
years, should suddenly arrive with a party of friends 
at his house, and say and do exactly what she says 
she did say and do, and no more — has no right to 
complain that her husband refused to permit her in 
his house. She did not say to him, ‘I have re- 
turned seeking shelter under your roof as your wife, 
hoping to live in peace.’ She did not retract her 
groundless charges of cruelty and of adultery. 
After such a history she should at least have dis- 
tinctly told her husband that she proposed to aban- 
don the war and to live in peace, and she should, to 
put him in fault, and before she could have adequate 
excuse for separate living, have given him the op- 
portunity of considering her proposition to return, 
so that he might, as he had a right to do, determine 
what room or rooms she should take.” 


In MeGowan v. People, 104 Til. 100, it is held dis- 
cretionary with the court to hear the appeal of an 
escaped prisoner, but that the better practice is not 
to hear it unless he is on bail. The court said: 
‘‘ While it is not essential to the validity or binding 
force of any judgment which may be rendered by 
this court upon exceptions presented by one who 
has been convicted upon a criminal charge, that he 
should be present in court, either at the hearing of 
the cause or upon the rendering of the judgment, 
yet it would be idle for the court to proceed to 
determine the questions presented, when the possi- 
bility of enforcing whatever judgment it might 
pronounce must depend upon the option of the 
fugitives to return into custody, or upon the remote 
chances of their ultimate recapture by the officers of 
the law. Before the powers of the court can appro- 
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priately be called into action in a criminal procedure 
like this, the person to be affected by the judgment 
ought to be within the control of the court below 
either actually by being in custody, or construct- 
ively by being on bail. The reason of the rule is 
obvious. Should a hearing of the cause result in 
an affirmance of the judgment below, the escaped 
prisoners would not be likely to return voluntarily 
to meet the execution of the sentence. Should a 
reversal result, they might return and submit to 
another trial, or not, as the grounds of the decision 
might suggest to them the prudence of one or the 
other course of action. We do not think it would 
subserve the ends of justice to permit persons 
charged with crime to speculate in this manner 
upon their chances of escape or conviction. Per- 
sons appealing to this court for redress should stand 
in an attitude to accept and abide the result, what- 
ever that may be. The authorities upon the ques- 
tion are in harmony with the reason of the rule, as 
will appear by an examination of the cases cited by 
counsel.” To the same effect, People v. Redinger, 
55 Cal. 290; S. C., 36 Am. Rep. 32; State v. Wright, 
82 La. Ann. 1017; S. C., 36 Am. Rep. 274; People 
v. Genet, 59 N. Y. 80; S. C., 17 Am. Rep. 315. 


——__¢@—____— 


BURDEN OF PROOF AS TO TESTATOR’S 
SANITY. 


[* MeMechen v. MceMechen, 17 W. Va. 683, it is 
held that the burden of proof of the sanity of 
a testator is on the proponents of a will, but not so 
of absence of fraud or undue influence. The court 
said: ‘‘At common law a man could not make a 
will. But by the English statute, 32 Hen. VIII, 
persons might dispose of their property by will. 
There was nothing in this statute to change the rule 
of the common law as to the legal presumption that 
a man is of sound mind, until the contrary appears. 
But a few years after, the statute of 34 and 35 Hen, 
VIII was passed, ‘and chapter 5, section 14 of that 
statute provides, that ‘wills, etc., made, etc., by 
any person de non sane memory shall not be taken 
to be good or effectual in law.’ The effect of this 
statute was, in the proof of a will, not only to re- 
quire that it was executed as the statute required, 
but that at the time of its execution the testator 
was sane. And so the English courts seem to have 
regarded it. Harris v. Ingledon, 3 P. Wms. 91; 
Willis v. Hodgeson, 2 Atk. 56. In this case Lord 
Hardwicke said: ‘It had been determined over 
and over in this court, that you must show the per- 
son to be of sound and disposing mind, where a 
will is to be established as to real estate, and espe- 
cially if there are infants in the case; proving it 
to be well executed according to the statute of 
frauds and perjuries is not sufficient.’ See also, 
Barry v. Butlin, 1 Curt. 637, in which Baron Parke 
said: ‘The strict meaning of the term onus pro- 


bandi is this, that if no evidence is given by the 
party on whom the burden is cast, the issue must be 
found against him. 


In all cases this onus is imposed 





on the party propounding a will. It is in general 
discharged by the proof of capacity, and the fact 
of execution.’ 

‘*The effect therefore of the English statute, en- 
acting that a man could not execute a will unless 
he was of sound mind, was in that case to take away 
the common-law presumption of sanity, and throw 
the burden of proof upon the propounder of the 
will, not only to show the due execution of the will, 
but the additional fact that at the time of the exe- 
cution the testator was of sound mind. 

‘¢The statutes of wills of all the States, so far as 
I know, declare that the testator must be of sound 
mind, before he can make a will. This is in the 
Massachusetts statute;” citing Crowninshield vy. 
Crowninshield, 2 Gray, 527. ‘‘The current of the 
American authorities is in accord with the case last 
cited, and the rule is that when a will is propounded 
for probate, the burden is on the propounder to 
prove that the will was duly executed according to 
the requirements of the statute, and that at the 
time of the execution thereof the testator was of 
sound mind, and authorized under the statute to 
make a will. Cilley v. Villey, 34 Me. 162; Comstock 
v. Hallyme, 8 Conn. 254; Robinson v. Adams, 62 Me. 
369; S. C., 16 Am. Rep. 493; Delafield v. Parish, 
25 N. Y. 9;* Hawkins v. Grimes, 13 B. Mon. 257; 
Evans v. Arnold, 52 Ga. 169; Tuff v. Hasmer, 14 
Mich, 309.” Disapproving Dean v. Heirs of Dean, 
27 Vt. 726, and Perkins v. Perkins, 39 N. H. 163. 
‘Tt seems,” continue the court, ‘‘to be a salutary 
rule to require proof, before the heir is to be disin- 
herited, that not only were all the forms of law ob- 
served in the execution of the will, but that the 
testator was authorized by statute to execute the 
will, and was of sound mind.” 

In Hvans v. Arnold, 52 Ga. 169, the court said: 
‘We think, too, the court erred in charging the 
jury that after the factum of the will was duly 
proven the burden of showing the other requisites 
ceased as to the propounders, and on the issue of 
sanity or insanity, undue influence, etc., the burden 
was on. the caveators. We are aware of the fact 
that there are respectable authorities asserting this 
rule. It has the countenance of no less an author 
than Mr. Redfield, though he lays it down rather as 
a logical deduction from certain other rules than as 
the law. The truth is, the rule is unsettled. The 
general rule of law undoubtedly is that one is pre- 
sumed sane until the contrary is shown, and this 
may also be said of the rule that he who holds the 
affirmative of a proposition must prove his asser- 
tion. But when one comes into a court of justice 
to give the property of a deceased person a different 
direction from that given by the law, he takes upon 
himself to prove all the conditions on which his 
right depends. In Barry v. Butlin, 1 Carter, 637, 
Mr. Baron Park, in a case argued before himself, 
Lord Brougham, Mr. Bosanquet, justice, and Ers- 
kine, chief justice, in bank, sitting as a committee 
of the privy council; says: ‘The strict meaning of 
the term ‘onus probandi’ is, that if no evidence is 





*For remarks on this case, see 24 Alb. Law Jour. 58. 
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given by the party on whom the burden is cast, the 
issue must be found against him. In all cases this 
onus is cast upon a party propounding a will. It is 
in general discharged by proof’ of capacity and the 
fact of execution.’ In Harris v. Ingledon, 3 P. 
Wms., it is said: ‘The proof of a will is attended 
with more solemnity than a deed, and therefore in 
equity, in the case of a will, it is always necessary 
to prove the sanity of the testator.’ In Gerrish v. 
Nasson, 22 Me. 438, 441, the chief justice says: 
‘The power to make wills, and the manner of mak- 
ing them, depends upon certain statutory provis- 
ions, one of which is that the testator be of sound 
mind. The presumption that the person making a 
will was at the time of sound mind, is not the same 
as in the case of making other instruments, but the 
sanity must be proved.’ In Connecticut this same 
rule is laid down; 8 Conn. 261. Soin Zuf'v. Has- 
mer, 14 Mich. Mr. Baron Park, in the case of Barry 
v. Butlin, 1 Carter, 638, above referred to, says: 
‘The rules are two: 1. That the onus probandi lies 
in every case upon the party propounding the will, 
and he must satisfy the conscience of the court that 
the instrument ‘so propounded is the last will of a 
free and capable testator.’ And this rule is elabo- 
rately established in Crowninshield v. Crowninshield, 
2 Gray, 524. See also the case of Delafield v. Par 
ish, 22 N. Y. 9. Indeed, whilst there seems to be 
some diversity as to what rule shall control the mind 
in deciding the question, even Mr. Redfield admits 
that the practice is almost universal to require the 
propounders to examine the witnesses as to the 
question of capacity and freedom. And this has, 
so far as we know, always been the rule in this 
State. In Potts v. House, 6 Ga. 384, which was a 
case most laboriously argued, and has been a lead- 
ing case on wills in this State, one of the points 
made and decided was, upon whom, on an appeal, 
does the ‘onus probandi’ rest in an issue of devisavit 
vel non ; and then, too, the great issue was the ca- 
pacity of the testator, and on this point Judge 
Lumpkin, delivering the opinion, says: ‘They (the 
propounders) must not only prove that the instru- 
ment purporting to be a testamentary paper was 
formally executed, but that the testator was of sound 
and disposing mind.’ The practice is to put the 
witnesses upon the stand to ask them as to the exe- 
cution, and then to ask questions bringing forward 
the state of the testator’s capacity. 

“Tam not myself prepared to say that the gen- 
eral doctrine of the law as to sanity is to be entirely 
disregarded. Undoubtedly sanity is the normal 
condition of man, and if, on an examination of the 
circumstances attending the execution, nothing un- 
usual appear; if the testator appear to be aware of 
what he is doing, and acts as sane men do, I am of 
the opinion that a prima facie case is made out, at 
least that a verdict for the will would be justified, 
if when the facts are detailed, the act as done is 
done as sane men do things—as if a man ask a 
witness to attest his will, and the witness do so on 
its being signed by the testator —the very act of 
signing intelligently is a sane act. Unless indeed 





it appear that the testator was previously insane, 
when the other rule, to wit : the presumption of the 
continuance of the same condition would doubtless 
require something more than a sane act at a particu- 
lar period, Still the rule is undoubted, that it is a 
part of the propounder’s case to prove the sanity 
and freedom of the testator, and unless the jury be 
affirmatively satisfied that the testator was of sound 
and disposing mind, they should find against the 
will. We do not mean however to lay down any 
rule as to the amount of evidence, as that is with 
the jury. All we intend to say is that the burden 
is on the propounders to satisfy the jury, as a fact, 
that the testator was sane and free.” 

The rule in Vermont is now the same. William 
v. Robinson, 42 Vt. 658; 8. C., 1 Am. Rep. 359, 

To the same effect, Barry v. Butlin, 2 Moore P. 
C. 480; Baker v. Batt, id. 317; Sutton v. Sadler, 3 
C. B. (N. 8.) 87; Symes v. Green, 1 Sev. & T. 401; 
Boardman v. Woodman, 47 N. H. 120; Rigg v. Wil- 
ton, 13 Ill. 15; and also cases cited in the principal 
opinion. 

In Pennsylvania the rule is different. Zgbert v. 
Egbert, 78 Penn. St. 326. ‘*The presumption of 
law is always in favor of sanity, and the learned 
judge was right in saying that the burden of prov- 
ing unsoundness of mind in the testator was upon 
the party impeaching the validity of the will for 
this cause.” So in Tyson v. Tyson's Ex’rs, 37 Md. 
567, it is held that upon a caveat to a will the bur- 
den of proof of want of testamentary capacity and 
of undue influence is upon the caveators. Soin New 
Jersey. 

In Sloan v. Maxwell, 2 Green Ch. (N. J.) 563, it is 
held that when the formal execution of a will is 
proved, he who seeks to impeach it on the ground 
of incompetency must assume the burden of proof 
and overcome the legal presumption of sanity. The 
court remark that they heard the contrary argument 
‘*with surprise,” but that ‘‘the objection, although 
unsound, could not be passed without respectful at- 
tention.”” They cite Den v. Vancleve, 4 Wash. 262; 
Harrison v. Rowan, 3 id. 584, and Jackson v. Van- 
dusen, 5 Johns. 158. The same is laid down in Den 
v. Gibbons, 2 Zab. 117. ‘* Every person is presumed 
to be of sound mind, until the contrary is proved; 
it is therefore incumbent on the party attempting 
to defeat a will on the ground of the testator’s in- 
sanity to prove the existence of such disability. 
The rule is well established by authority, and it is 
one which is in accordance with sound reason.” So 
in Jamison v. Jumison’s Will, 3 Houst. 108, the court 
said: ‘‘The presumption of law is in favor of his 
capacity; the burden of showing want of capacity 
rests on those who oppose the will.” 

So in Hawkins v. Grimes, 13 B. Monr. 257, 270, 
it is said: ‘‘The doctrine of a presumption in favor 
of sanity is too well established to require a citation 
of authority.” ‘‘The legal presumption is in favor 
of the sanity of a testator, though the statute may 
require some proof of sanity; and if the evidence 


render the question of sanity doubtful, the legal 
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presumption should have its effect.” Citing Brooks 
v. Barrett, 7 Pick. 94. 

As to the burden of proof where the testator was 
of unsound mind with lucid intervals, see 24 Alb. 
Law Jour. 304. 


————__>—___——_ 


RULES RELATING TO OPINION EVIDENCE. 


VII. MeEcHANICS AND WORKMEN (CONTINUED). 


Rue 1.—Mechanics and workmen cannot testify as 
experts as to matters not of technical skill. 


ILLUSTRATIONS. 


1. An action was brought against a railroad company 
for personal injuries received through a switch being 
left open at night. A witness testified that he saw the 
station agent, with a lantern in his hand, set and 
properly lock the switch. The plaintiff denied that 
the light from the lantern would render the switch 
visible. The opinion of a railroad man on this point 
was inadmissible. (1) 

2. A brakeman brought an action for injuries re- 
ceived while coupling cars. The opinions of experts, 
that he was careless in his manner of doing the work, 
are inadmissible. (2) 

3. The owner of a horse sued a railroad for its value, 
the horse having been killed by one of its trains. The 
horse had escaped from the driver and wandered on 
to the track, crossing over a cattle guard on its way. 
The question was whether the cattle guard was prop- 
erly coustructed. Witnesses testified that the openings 
in the cattle guard were less in size than the foot ofa 
horse. The opinion of au expert, that the cattle guard 
was properly constructed, was allowed on the trial. 
Held, error. (3) 

4. A bridge consisted of several spans one of which 
fell and injured the plaintiff. The opinions of wit- 
nesses that the falling of the spans was occasioned by 
a displacement of the stringers, resulting from the 
action of snow and ice, Was inadmissible. (4) 

5. In case 1, it was said: ‘* The reflected light might 
have been very small. It might have been insufficient 
to render the switch visible. Whether it would have 
that effect or not would depend upon the character 
and proximity of the reflecting objects. As to the 
tendency there is no question. Everybody knows that 
the light from a burning building in the night wil) 
render many an object visible upon which the light 
does not shine directly. A room may be very consid- 
erably illuminated by a lamp so placed as not to shine 
directly into it. The light from a lantern differs from 
that of a burniug building only in degree. Whether 
in either case a shaded object would be rendered visi- 
ble by the light is not a question of science, or techni- 
cal knowledge, or trained observation. It is a ques- 
tion of ordinary judgment, based upon common obser- 
vation, and a knowledge of the reflecting surfaces in 
the particular case.’’ In case 2, the matter about which 
the witnesses were called, *‘ was not a question proper 
for the testimony of experts, as it was not one of sci- 
ence, skill or trade, to which the dogmatical statement 
of experts are allowed to go the jury, on the presump- 
tion that their pursuits qualify them to speak author- 
itatively. Here is no such question. It was one of 
care simply about which the jury would be as compe- 
tent to give an opinion on the facts disclosed, as the 
most accomplished expert. The question was, did 
plaintiff use due care in attempting to couple the 








(1) Weane v. Keokuk, etc., R. Co., 45 Towa, 247 (1876). 
(2) Hopkins v. Indianapolis, ete., R. Co., 78 Ill. 32 (1875). 


(83) Swartout v. New York, ete., R. Co., 7 Hun, 571 (1876). 
(4) Hughes v. County of Muscatine, 44 Iowa, 672 (1876). 





cars, and on which the jury should not be influenced 
by the opinion of others engaged in the same employ- 
ment, or who may suppose they have the knowledge 
of the proper manner in which such an act should be 
done.”’ Incase 3, it was said: When the manner of 
its (the cattle guard) construction was shown, the jury 
was competent to speak of its fitness for use, as was 
any person engaged in its construction or in the con- 
struction of such guards however numerous. It does 
not require experience in the construction of cattle 
guards to know that if the timbers comprising the 
superstructure are so near each other that the feet of 
horses or cows will not pass between them, the guard 
furnishes no obstruction to cattle desiring to pass over, 
If the opening between the timbers is only two inches 
and the animal’s foot is five inches in length, it can 
pass almost as easily as if the timbers were in actual 
contact. No amount of opinions could justify the 
finding that a cattle guard so constructed was fit for 
the use for which it was constructed, however skillful 
and competent the witnesses might be. * * * It is 
sometimes quite difficult to determine when a question 
is one proper to be put to experts only, and is there- 
fore one of skill, or whether it calls for facts merely 
and not opinions. The question put to the witness in 
this case was allowed as one calling for the opinion of 
the witness, whereas the subject was one as to which 
opinion was not competent. Whether a bridge is 
properly constructed, that is, whether the principles 
applied in its construction are such as to secure per- 
manence and safety, are questions of skill, and can 
only be put to persons acquainted with the business of 
bridge building, or in certain cases to men of science, 
theoreticallyacquainted with the strength of material 
and with the rules which should be adopted in com- 
bining together the various parts of the structure, so 
as to secure permanence and safety. But whether an 
inch board would be suitable for flooring, or whether 
the timbers laid as flooring might be laid five or six 
inches apart, every person of sound mind, and who has 
passed the age of boy or girlhood, is capable of testify- 
ing.”’ ‘* It appears to us,’’ it was said in case 4, ** that 
this is not a matter of which experts should be per- 
mitted to testify. It would follow asa natural conse- 
quence that if the ice was raised by the water, and the 
bents were so constructed that they rested upon the 
ice, or rather the ice could not rise without raising the 
bents, the bridge would be elevated by theice. The 
effect of the force of the water was well understood by 
the jury, and could have been determined without the 
aid of experts. They should have had the facts as to 
the construction of the bridge, the character of the 
ice, the rise of the water, etc., presented in evidence, 
and then have been permitted to find the effects pro- 
duced by the physical conditions found by them to 
have had existence. They required no opinion of 
experts to enable them to determine whether water 
and ice, under given conditions, would or would not 
raise the bents of the bridge.” 


Rute 2.— Ordinarily, « person following one depart- 
ment of trade is not an expert as to matters relating to 
another department. 


ILLUSTRATIONS. 

1. The question was as to the quality of the work 
done in the framing and construction of a building. 
The opinion of a painter is irrelevant. (5) 

In such a case as the above it is sufficiently obvious 
that a painter, by virtue of the special knowledge and 
skill acquired in his employment of painting, could 
learn nothing of the proper mode of framing together 
materials for the construction of a building. Whatever 
knowledge he acquires respecting carpenter and 





~ 6) Kilbourne v. Jennings, 38 Towa, 533. 
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joiner work must be gained from mere observation 
and attention. 


Rute 3.— But a person of experience in the calling to 
which the inquiry relates is an expert as to that inquiry, 
(a) even though it is not his occupation, or (b) having once 
been so has been abandoned by him for another and diff- 


erent one. 
ILLUSTRATIONS. 


A. 


1. In an action for negligently steering a ship 
whereby she was wrecked, the opinions of sailors, as 
to whether she was negligently steered, were offered. 
The sailors were not steersmen. Held, admissible. (6) 

2. In an action for work done by a wheelwright on 
a mill, the defense was that the work was improperly 
done. A witness was asked his opinion as to the 
plaintiff's capacity as awheelwright. The witness was 
not a wheelwright himself, but he owned mills and 
had had work of a similar kind done on them. His 
opinion was received. (7) 

3. The question was whether a railroad had been 
defectively constructed. M. had been engaged in the 
building of railroads, as a contractor and superintend- 
ent, but was not an engineer. His opinion was admis- 
sible. (8) 

4. It was contended that the employment of an 
architect to make plans and designs for a building 
carried with it the right to superintend its construc- 
tion. The existence or not of such a right may be 
proved by builders or contractors as well as by archi- 
tects. (9) 

5. In an action for the breach of a contract for the 
repairing of a ship, the question was as to the differ- 
erence in the value of the vessel as repaired by the 
defendant and as it should have been repaired under 
the contract. S. had worked part of a year in a ship- 
yard, and had owned vessels himself. C. had owned 
vessels and had repaired them. Neither was a ship- 
carpenter. Their opinions were admitted. (10) 

6. H. sold J. an interest in a knitting-machine. It 
was represented by H. to have a patent needle which 
would supplant both the ‘latch-needle’’ and the 
“spring needle’’ then in common use. In an action 
by J. to recover back the purchase money on the 
ground of fraud, a witness familiar with the mechan- 
ism of knitting machines and the ‘ latch needle,” but 
who had no knowledge of the ‘‘ spring needle,’’ gave 
his opinion that the “ latch needle ’’ could not be sup- 
planted by the “‘ spring needle.’’ Held proper. (11) 

7. The question was as to the effect of a leaky throt- 
tle valve on the safety of a locomotive. A. was em- 
ployed to manage an engine in a manufactory but was 
not a locomotive engineer. His opinion was admitted. 
(12) 

8. In an action against a railroad company for inju- 
ries sustained by atrain running off the track, the 
question was how the running off of the cars on the 
inside of a curve instead of the outside was to be ac- 
counted for. C. wasa builder who had studied me- 


(6) Malton v. Nesbitt, 1C. & P. 70 (1824). 

(7) Doster v. Brown, 25 Ga. 24 (1858) ; Hammond vy. Woodman 
41 Me. 179(1856). But see Walker v. Fields, 28 Ga. 287 (1859) 
where an apparently inconsistent ruling is to be found. The 
first case is not referred to at all in the second opinion, tough 
decided only a year earlier. The cases may be distinguished 
on the ground that the witness in the second case did not 
show any qualifications to testify as an expert as to the qual- 
ity of the work done by the wheelwright. 

(8) Langfelt v. Clinton, ete., R. Co., 2 Rob. (La.), 217 (1848). 

(9) Wilson v. Bauman, 80 Ill. 493 (1875). 

(10) Sikes v. Paine, 10 Ired. (L.) 282 (1849). 

(11) James v. Hodsden, 47 Vt. 127 (1874). 

(12) Brabbits v. Chicago, etc., R. Co., 38 Wis. 289 (1875). 








chanics and natural philosophy. His opinion was 
admitted. (13) 

9. A railroad company was sued for running over 
and killing with one of its trains a person walking on 
the track. K. was a conductor, but not an engineer. 
His opinion as an expert, relative to the time within 
which a train could be stopped, was excluded. Held 
error. (14) 

10. The question was at what rate of speed a train 
may run to be brought to a stop within a given space. 
The opinion of a mail agent, who had travelled on the 
cars in this capacity for two years, was admitted. (15) 

ll. The question was as to the fitness of the ties over 
which a train was run. The opinion of a railroad 
conductor was admissible. (16) 

As said in case 2, an expert is nothing more than a 
man of experience in the particular business to which 
the inquiry relates; and the mill owner who had em- 
ployed wheelwrights to do work on his mill would be 
as competent to judge of the work as another wheel- 
wright would. The custom in case 4 could not be 
confined wholly to architects, but must, if it really 
existed, have been just as well known to builders and 
contractors without whom there could be no opportu- 
nity for the existence of the custom. The concurrence 
of the builder or contractor was just as essential as 
that of the architects. Incase 6 it was said: ‘The 
witness was familiar with the operation of the latch 
needle in the knitting machine and exhibited the 
working of his machines to the jury, and by that 
means explained why, ii his opinion, the spring needle 
could not take the place of the latch needle. The 
witness had no experience in the use of the spring 
needle or knowledge of its operation; but the court 
permitted the witness tu show the facility and perfec- 
tion of the operation of the latch needle as a reason 
for his opinion that it could not be supplanted by the 
new invention. That opinion seems to have been 
founded onthe great merits of the one, rather than 
the demerits of the other. The witness did not possess 
any practical knowledge of the spring needle, and 
could not strictly compare its working with other 
needles. But he had knowledge of the mechanism 
and working of the knitting machine and did show its 
working to the jury; and we think it not error that 
he was permitted to testify to the excellence of the 
latch needle, and that in his opinion it could not be 
supplanted by the other kind; its weight was a matter 
for the jury.” ‘It is true,’’ said the court, in case 8, 
“that railroad engineers or constructors only could 
give an opipon in answer to the question. It seems to 
me not. It called for the application of the principles 
of that branch of natural philosophy or of practical 
mechanics which apply to bodies moving on curved 
lines. This motion is not peculiar to railroads al- 
though it is found more frequently applied and upon 
a larger scale upon railroads than in other structures. 
It is alaw of bodies in motion that their tendency is 
to move on in straight lines: hence when they reach 
a curve this tendency would have the effect to throw 
them off on the convex side. To counteract this ten- 
dency, the rail on that side is elevated and the center 
of gravity removed from the center toward the concave 
side. When the moving body first strikes the elevated 
rail the weight of the engine or car, or the center of 
gravity is moved to the other side with greater or less 
force and consequent rapidity, depending on the speed 
of the train,’and if the rail on the concave side is not 
properly secured, it will be forced from its place, and 





(18) Murphy v. New York Central R. Co., 66 Barb. 125 (1867). 
(14) Mobile, etc., R. Co. v. Blakely, 59 Ala. 472 (1877). 

(15) Detroit, etc., R. Co., v. Van Steinberg, 17 Mich. 105 (1868). 
(16) Grand Rapids, etc., R. Co. vy. Huntley, 7 Cent. L. J. 387 
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the car or engine losing the support of the rail will 
rush from the track. The question could be answered 
by any persou acquainted with the elementary princi- 
ples of mechanism, and the witness swore he was an 
expert in that branch of knowledge. If it was true 
that a knowledge of the construction of railroads or 
of the movement of trains over them was essential to 
euable the witness to answer the question, it should 
have been made in some way to appear, as prima facie 
an acquaintance with the elementary principles of 
mechanism was sufficient.” 

In case 11 it was said: “The witness * * * had 
such opportunities as entitled him to speak as an ex- 
pert. He had been travelling as a mail agent regularly 
for two years on the cars and unless greatly defective 
in observation and capacity, ought to be able to ex- 
press an intelligent opinion. To constitute an expert, 
it can not be necessary that one should be connected 
with the management of the train. If he is in a posi- 
tion to witness the results of the management, and to 
observe the effect when the means of checking the 
train are applied, he may be as competent to express 
a satisfactory opinion, as the conductor, the brakeman 
or possibly even the engineer.”’ 


ILLUSTRATIONS. . 
B. 


1. The question was as to the mode of tanning hides. 
M. had been practically engaged in the tanning busi- 
ness for over four years. He had since abandoned that 
business and was now engaged studying law. His 
opinion was admitted. (17) 

There was nothing, it was said in case 1, in the change 
of employment, from tanning hides to the study of the 
law which would necessarily deprive him of the skill 
acquired in his original trade. 


Rule IV. Opinion is inadmissible (a) on questions 
which can be decided by the jury on the facts; but aliter 
(b) as to matters of common knowledge which cannot 
otherwise be placed before the jury. 


ILLUSTRATIONS. 


A. 

1. In an action for injuries sustained while attempt- 
ing to oil a part of the machinery of a steam-engine, 
an expert engineer was asked if he thought that the 
plaintiff in oiling that part could have been injured 
unless he was careless. Held, improper.(18) 

2. In a trial for larceny from the person the opinions 
of detectives as to whether it was possible to commit 
the crime in the manner charged were offered. Held, 
inadmissible. (19) 

3. An express company was sued for failure to de- 
liver a package received for transmission from K. to 
H. The company denied that it was a common carrier 
from K. to H. The opinion of a witness that the com- 
pany held itself out as a common carrier from K. to 
H., is inadmissible.(20) 

4, A railroad company was sued for injuries to a 
passenger while alighting from a train at a way station. 
A question arose as to whether the train stopped long 
enough for the passenger to alight. The opinion of a 
witness as to this was irrelevant.(21) 

5. A railroad company was sued for the death of a 
person resulting from a defective bridge on its road. 








(17) Bearrs v. Copley, 10 N. Y. 936 (1854). 
(18) Buxton v. Somerset Potter’s Works, 121 Mass, 446 (1877). 
(19) People v. Morrigan, 29 Mich. 5 (1874) 

(20) United States Ex. Co. v. Anthony, 5 Kas. 495 (1870), and 

see McCombs v. North Carolina R. Co., 67 N. C. 198 (1872). 

(21) Keller v. New York Cent. R. Co., 2 Abb. App. Dec. 490, 

and see Bixby v. Montpelier, etc., R. Co. 49 Vt. 127 (1876). 








Several witnesses testified to the condition of the 
bridge. The opinion of the company’s bridge builder 
as to whether the accident was caused by defects in the 
bridge was inadmissible. (22) 

6. A railroad company was sued for frightening H.’s 
horse by loud whistling at a crossing. The opinion of 
a locomotive engineer as to whether the whistling in 
question was reasonable or unreasonable, prudent or 
extraordinary, was inadmissible.(23) 

7. A child was killed while playing ona turntable. 
In an action therefor, the opinions of witnesses as to 
whether aturntable was a dangerous machine, and 
whether it was negligent to leave it unfastened or un- 
covered, were incompetent. (24) 

In casel1, whether the plaintiff had been wanting in 
reasonable care was the question the jury had been 


impaneled to decide. In case 2 it wassaid: ‘The 
subject is not a proper one for experts. There is 


nothing in such an investigation which would prevent 
a jury from being able to judge for themselves whether 
the thing described as having been done is possible. 
The experience of courts with the testimony of experts 
has not been such as to impress them with the convic- 
tion that the scope of such proofs should be extended. 
Such testimony is not desirable in any case where the 
jury can get along without it; and is only admitted 
from necessity, and then only when it is likely to be of 
some value. If experts are allowable on questions of 
criminal science, the professors and practitioners of 
that science would naturally be the experts needed. It 
is not presumable that they would be easily obtained 
or very candid; and in a class of cases where possibili- 
ties are the subject of inquiry, it would be somewhat 
questionable whether detectives who are reputable 
could have complete knowledge on ali criminal possi- 
bilities, however extensive they may suppose their 
knowledge to be. We do not think the purpose of 
justice or of truth would be subserved by tolerating 
the notion that witnesses who swear to ordinary facts 
within their knowledge should be contradicted by any 
one’s theories on criminal possibilities.”’ If the opin- 
ion of the witness in case 3 had been founded upon 
something within his personal knowledge, such as con- 
versations with the officers of the company or circu- 
lars or advertisements issued by them, he could have 
introduced these in evidence to the jury. But it was 
not competent for him to state his mere opinion how 
the company held itself out. This was the province of 
the jury todetermine. In case 4 the length of time 
the train remained at the station had been testified to, 
and the question whether the passenger had ample 
time to get off safely was one to be answered by the 
jury. Incase 5 the court said: ‘ The condition of the 
bridge at the time of the accident was not a scientific 
question; not a question to which an expert bridge 
builder could give any more satisfactory answer than 
practical business men of common observation and 
experience could give. The most renowned bridge 
builders of modern times would be no more competent 
to pronounce on the defects in the timber of that 
bridge than the miller, Jackson, who saw from his mill 
door the bridge give a lurch to the south when an en- 
gine went on it, not far from the spot where the engine 
in question went off, aud who examined the timbers, 
and saw with his own eyes the trestle work, and who 
says there was nothing there of any account to sup- 
port the upright—the tenon was rotted off. Several 
other witnesses testified to the same effect, rendering 
the opinions of experts of no value. Their testimony 
was to the facts themselves as they existed at the time 
of the accident.’’ The opinion asked for in case 6 was 
clearly inadmissible—a mere naked opinion as to the 





(22) Toledo, etc., R. Co, v. Conroy, 68 Il. 560 (1873). 
(23) Hill v. Portland, etc., R. Co., 55 Me. 438 (1867) 
(24) Koons v. St. Louis, etc., R. Co., 65 Mo. 592 (1877). 














THE ALBANY LAW JOURNAL. 


889 














character and quality of acts open to common observa- 
tion. In case 7 both the questions were for the jury to 
decide on the evidence. 


ILLUSTRATIONS. 
B. 

1. The question was as to the rate of speed at which 
a train of cars was moving at the time of an accident. 
The opinions of witnesses, not experts, who were on 
the train or on the ground near the place were admis- 
sible.(25) 

2. The question is as tothe capacity of an engine to 
draw atrain. The opinion of an ordinary witness is 
incompetent. (26) 

In case Lit was said: ‘* The point to which the atten- 
tion of the witnesses was directed was the speed of a 
passing object. The motion of the train was to be 
compared to the motion of any other moving thing, 
with a view to obtaining the judgment of the witness 
as to its velocity. No question of science was involved 
beyond what would have been had the passing object 
been a man ora horse. It was not therefore a question 
for experts. Any intelligent man who had been accus- 
tomed to observe moving objects would be able to ex- 
press an opinion of some value upon it, the first time 
he ever saw atrain in motion. The opinion might not 
be so accurate and reliable as that of one who had been 
accustomed to observe with time piece in hand the 
motion of an object of such size and momentum; but 
this would only go to the weight of the testimony, aud 
not to its admissibility. Any man possessing a know]- 
edge of time and of distances would be competent to 
express an opinion on the subject.’’ On the other 
hand in case 2, the question was one which none but 
an expert could be supposed to have the capacity to 
decide. Joun D. Lawson. 


—_———__.__—— 


VENDOR OF CHATTELS AFFIRMING OWN- 
ERSHIP LIABLE IN TORT. 


RHODE ISLAND SUPREME COURT, MAY 25, 1882. 





BuRGEss v. WILKINSON.* 

When a vendor of chattels or a mortgagor in possession af- 
firms his ownership thereof a vendee or mortgagee dam- 
nified by such affirmation can maintain trespass on the 
case against the vendor or mortgagor without declaring 
such affirmation to hade been made with knowledge of its 
falsity or with intent to deceive. 

Such an affirmation implies a warranty of its truth. 

CTION in tort. The plaintiffs claimed that defend- 
ant falsely represented to them that he was the 
owner of certain personal property and mortgaged the 
same to them, they advancing money on the faith of 
the mortgage. Defendant excepted to the ruling of 
the court below requiring him to plead not guilty in- 
stead of now assuming it. 


George T. Brown, for plaintiff. 
Welcome A. Greene, for defendant. 


Durrer, C.J. We think the exceptions must be over- 
ruled. It seems to us very clear that the action is not 
assumpsit; there is no allegation of any breach of con- 
tract or promise. The action, if not nugatory, is clearly 
trespass on the case in tort. The defendant contends 
that the action is not maintainable as casein tort because 
the false affirmation which is the gist of theaction is not 
alleged to have been made knowing it to be false or to 





(25) Detroit, ete., R. Co. v. Van Steinberg, 17 Mich. 150 
(1868); see Grand Rapids, etc., R. Co. v. Huntley, 7 Cent. L. 
J.387 (1878). 

(26) Sisson v. Cleveland, etc., R. Co., 14 Mich. 497 (1866). 

*To appear in 13 Rhode Island Reports. 





have been made fraudulently or with intent to deceivo 
There are cases however which hold that these aver- 
ments are unnecessary when the affirmation by which 
the plaintiff, being a vendee or mortgagee of goods, has 
been damnified, was an affirmation of ownership by 
the defendant vendor or mortgagor in possession. Thus 
the case of Crosse v. Gardner, Carth. 90, was upon an 
affirmation that oxen which the defendant had in his 
possession and sold to the plaintiff were his, when in 
truth they belonged to auother person. The objection 
was that the declaration neither stated that the de- 
fendant deceitfully sold them nor that he knew them 
to be the property of another person; and a man may 
be mistaken in his property and right to a thing with- 
out any fraud or ill intent. But the court held that 
the action lay on the bare affirmation because the 
plaintiff had no means of knowiug to whom the prop- 
erty belonged but only by the possession. And so in 
Medina v. Stoughton, 1 Salk. 210, where the defendant 
being possessed of acertain lottery ticket sold it to the 
plaintiff, affirming it to be bis, whereas in truth it was 
not his but another’s, the court held the action would 
lie, the bare affirmation having the legal effect of a 
warranty. Both these cases are cited as authority by 
Buller, J., in Pasley v. Freeman, 3 Term Rep. 51, 57. 
In Adamson v. Jurvis, 4 Bing. 66, the case alleged was 
that the defendant, who was in possession of certain 
goods, represented to the plaintiff, who was an auc- 
tioneer, that he had the right to sell and dispose of 
them, and committed them to the plaintiff to sell at 
auction, and that the plaintiff, confiding in the repre- 
sentation, did sell them and account to the defendant 
for the proceeds, whereas the defendant deceived the 
plaintiff in that he did not have the right to sell the 
goods, which belonged to another person, the conse- 
quence being that the plaintiff had to pay sach other 
person for them. The court held, after verdict, on 
motion in arrest of judgment, that the declaration was 
good though it did not aver any scienter nor allege that 
the defendant made the false affirmation with intent 
to deceive. See also Defreeze v. Trumper,1 Jobns, 
274. We do not find that these cases have ever been over- 
ruled. The ground of decision in them, or at least in the 
first two of them which the more closely resemble the 
case at bar, seems to be that the affirmation of own- 
ership amounts to or is in the nature of a warranty or 
unqualified undertaking for the truth of what is af- 
firmedand that therefore if false the plaintiffif injured 
by the falsehood can recover his damages in case, 
whether the defendant knew of the falsehood or in- 
tended any deceit or not. Per Maule, J., in Collins v. 
Evans, 5 Q. B. 820, 823; Snell v. Bickley, 2 F. & F. 56. 
Exceptions overruled. 


—_-—_——— 


CARRIER’S LIABILITY FOR LOSS BY AL- 
TERATION OF BILL OF LADING. 


UNITED STATES CIRCUIT COURT, M. D. ALABAMA, 
JUNE, 1882. 


LEHMAN V. CENTRAL RAILROAD AND BANKING Co. 


Plaintiffs gave J. aletter of credit, the purpose of which was 
toenable him to buy cotton to be consigned to plaintiffs, 
He consigned to plaintiffs certain bales. Defendant, the 
carrier, permitted J. to fill out the bill of lading in his own 
handwriting, and leave a blank which afforded oppor- 
tunity for increasing the statement of the number of 
bales shipped. Held, that the carrier was not liable for 
any loss to plaintiffs occasioned by a forgery by J. in 
raising the statement in the bill of lading. 


CTION for loss resulting from the alteration of a 
bill of lading issued by defendant. The opinion 
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sufficiently states the facts. The defendant demurred 
to the complaint. 

Woops, J. The gravamen of the complaint is that 
the defendant so negligently performed its duty in 
respect to the making out of the bills of lading that it 
was in the power of any one to commit the fraud al- 
leged. The question is, does the fact that the shipper 
was allowed to fill the bill of lading in his own hand- 
writing, and leave a blank which afforded op- 
portunity for increasing the statement of the number 
of bales shipped, render the common carrier liable for 
any loss occasioned by the forgery of the shipper in 
raising the bill of lading? We think that upon the 
weight of reason and authority the question must be 
answered in the negative. 

The cases most nearly resembling this are those 
in which a promissory note has been executed com- 
plete upon its face, in which there are blanks left by 
the maker, in which, after the delivery of the note, 
additional words, without the assent of the maker in 
the drawing, had been inserted, increasing the amount 
of the note, or the rate of interest, etc. Such notes 
have been held to be void in the hands of a bona fide 
holder. 

The rule established by the authorities seems to be 
that where a note complete on its face and not en- 
trusted by the maker to any one for the purpose of 
being filled up or added to, but which is afterward 
altered without the authority or assent of the maker, 
by the insertion of additional words in blank spaces 
therein, the maker cannot be held to have contracted 
with every subsequent innocent holder who may 
thereby be defrauded, and is not liable to him in an 
action on the note in its altered form. Greenfield 
Savings Bank v. Stowell, 123 Mass. 196, and cases 
therein cited. 

In Wade v. Withington, 1 Allen, 561, the defense that 
a note for $100 had been fraudulently altered after it 
had been signed, by inserting the words “‘ and forty,” 
was sustained against a bona fide indorser, although 
the alteration could not be detected on the most care- 
ful scrutiny. 

So in McGrath v. Clark, 56 N. Y. 34, when a blank 
left in a note was filled with the words *‘ with interest ”’ 
after it had been signed by the maker, and indorsed 
by the payer, and the words were inserted without the 
assent of the indorser, it was held that the note was 
void as to the latter. Chief Justice Church, in deliv- 
ering the opinion of court, said: ‘“* The rule that when 
one of two innocent parties must suffer by the act of a 
third, he who has enabled such third person to occasion 
the loss must sustain it, is not applicable, for the rea- 
son that the indorser did not in any legal sense enable 
the maker to make the alteration. He indorsed a note 
for a specific sum, which, as we have seen, conferred 
no authority upon the maker to change or alter it. If 
it did, indorsers would occupy a perilous position.” 

In the case of Worrall v. Gheen, 39 Penn. St. 388, a 
printed form of a promissory note had been filled up 
by the maker,and then indorsed for his accommodation 
by another, and then altered by the maker to a larger 
sum by taking advantage of some vacant space left in 
the form. Upon this case the court said: “If the 
same had been left entirely blank the impression 
would have been that the parties authorized the holder 
to act as their agent in filling it in, and they would 
have been bound accordingly. But when the sum is 
actually written, we can make no such inference from 
this fact that there is room to write more. This fact 
shows carelessness, but it was not the carelessness of 
the indorser but the forgery of the maker that was the 
proximate cause that misled the holder.”’ 

In Holmes v. Trumper, 22 Mich. 427, it was held that 
a promissory note which consisted of a printed blank, 
with the amount and time and place of payment filled 





in writing, and was altered, without the knowledge 
and consent of the maker, by adding after the printed 
words ‘‘ with interest at,’’ at the end of the note, the 
words “ten per cent.,’’ was thereby rendered void 
even against an indorser who bought it in good faith. 
The court said: ‘‘The argument for the plaintiff 
amounts simply to this: that by the maker’s awkward- 
ness or negligence his note was issued by him in a 
shape which rendered it somewhat easier for another 
person to commit a crime thanif he had taken the 
precaution to erase the word ‘“‘at’’ and to draw a line 
through the blank which followed it, and that a for- 
gery committed by filling this blank would be less 
likely to excite suspicion than if committed in some 
other way.’ But the court held the argument not to 
be sound, and declared that ‘‘whenever a party in 
good faith signs a complete promissory note, however 
awkwardly drawn, he should be equally protected 
from its alteration by forgery, in whatever mode it 
may be accomplished, unless perhaps when it has 
been committed by some one in whom he has authorized 
others to place confidence, as acting for him. He has 
quite as good a right to rest upon the presumption 
that it will not be criminally altered as any person has 
to take the paper on the presumption that it has not 
been.” 

To the same effect is the case of Knoxville Nat. Bank 
v. Clarke, 51 Iowa, 264, in which it was held that where 
a negotiable note for ten dollars was executed with a 
blank preceding the amount, and afterward the words 
“one hundred and”’ were fraudulently inserted be- 
fore the word *“‘ten,’’ and there was nothing in the 
note to excite suspicion, and it was subsequently 
transferred to the innocent holder, the latter could not 
recover on the note. 

In the case of Wood v. Steele, 6 Wall. 80, the suit was 
upon a promissory note, which after its delivery had 
without the assent of the maker been altered by alter- 
ing the date of its maturity. The court held that the 
alteration extinguished the liability of the maker, and 
remarked: ‘**The defendant could no more have pre- 
vented the alteration than he could have prevented a 
complete fabrication, and he had as little reason to 
anticipate the one as the other. The law regards tho 
security, after it is altered, as an entire forgery, with 
respect to the parties who have not consented, and so 
far as they are concerned, deals with it accordingly.” 

These citations show the drift of American author- 
ity on the question, and they are not opposed by any 
English decision. 

In the case of Young v. Grote, 4 Bing. 253; S. C., 12 
Moore, 484, the drawer had left with his wife checks 
signed by himself in blank, and the fraudulent altera- 
tions were made by his clerk, who was directed by his 
wife to fill out the check, and it having been found by 
an arbitrator that the maker had been guilty of gross 
negligence by causing his check to be delivered to his 
clerk in such a state that the latter could, and did by 
the mere insertion of additional words, make it appear 
to be his check for a larger sum, it was held by the 
court that he could not recover that sum from his 
banker, who had paid it. The ground upon which this 
decision rests is that the check was drawn in so neg- 
ligent a way as to facilitate the forgery, and to exon- 
erate the banker from liability to his customer from 
paying the amount that the latter, as it seems, gave 
authority to the party to fill up the check in the way 
it was filled up. See Robarts v. Tucker, 20 L. J. (N. 8.), 
Q. B. 270; 16Q. B. 560. 

But this case is clearly distinguishable from the case 
of promissory notes above cited. 

(1) The relation of the maker of a promissory note 
and the indorser is entirely different from that held by 
a customer to his banker. The contract of the banker 
with his customer is to honor the latter’s checks, and 
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if the negligence of the customer affords opportunity 
to the clerk or other person in his employ to add to the 
terms of a check, and thereby mislead the banker, the 
customer is held liable to the banker. 

(2) There was no alteration of the check after it left 
the hands of the drawer’s agents. The alteration was 
made by the banker’s owu agents, to whom he had 
intrusted his blank checks. 

We may then take it as settled that when the maker of 
a note uses a printed blank, and fills in the amount for 
which he intends to become liable, leaving a vacant space 
to the left of the amount, in which, after the note has 
been put in circulation, words are fraudalently in- 
serted, which increase the amount of the note, the 
liability of the maker upon the note is extinguished, 
and no recovery can be had therein against him. 

(3) This rule should apply with greater force to bills 
of lading, which are not negotiable commercial paper 
in the sense of bills of exchange or promissory notes. 

The conclusion is therefore inevitable that no suit 
could have been maintained by the plaintiffs, the con- 
signees, on the bills of lading mentioned in the com- 
plaint. If that be true, is there any ground for holding 
the defendant liable for its alleged negligence in filling 
up the bill of lading? Because by the negligence 
charged, Johnson could the more easily commit the 
crime of forgery, is the defendant to be held civilly 
liable for the consequence of that crime? If a grantor 
leaves a blank in a deed, of which the grantee takes 
advantage by inserting words, which increase the 
amount of land which the deed purports to convey, 
and thereby cheats and defrauds a subsequent grantee, 
is the first grantor liable for the damages sustained by 
the last grantee? Toask the question is to answer it. No 
one is bound to presume that the parties with whom 
he deals are ready to commit crime, or is bound to 
take precautions to preventit. ‘Is it not arule that 
every one has a right to suppose that a crime will not 
be commited, and to act on that belief?’’ Bramwell, 
L. J., in Baxendale v. Bennett, note to Knoxville Bank 
vy. Clarke, 33 Am. Rep. 137. In writing promissory 
notes and bills of lading and other contracts which 
are to pass into the hands of others, every one has a 
right to presume that the criminal laws of the land 
will protect the paper from felonious alteration, and 
if crime is not thus restrained he cannot be held civilly 
liable for the resulting damages. A failure to take all 
precautions to prevent the felonious alteration of a 
contract in writing is not negligence. The maker of 
the paper has the right to presume that no such altera- 
tion will be made. 

Iam therefore of opinion that the leaving of a blank 
space in the bill of lading filled up by Johnson does 
not make defendant liable for the damages resulting 
from Johuson’s forgery. 

Here is another ground on which we think the de- 
murrer ought to be sustained. Before the making of 
the bills of lading there were business relations be- 
tween the plaintiffs and Johnson. The complaint 
shows that the plaintiffs had given him a letter of 
credit, the plain purpose of which was to enable him 
to buy cotton to be consigned to the plaintiffs, and the 
fair presumption is that the object of the arrangement 
was gain to both parties. 

Pursuant to their understanding Johnson buys cot- 
ton, and expecting to draw a bill on the plaintiff for 
the purpose of paying for it, or other cotton to be 
shipped to them, he delivers the cotton to defendant, 
and takes a bill of lading for it, by the terms of which 
it is to be delivered to the plaintiffs, as consignees. 
He thereby transfers the title of the cotton to the plain- 
tiffs. Now, if not the agent of the plaintiffs in this 
transaction, he is their business associate and customer. 
To hold the railroad company responsible to the plain- 
tiffs for the damages resulting from a crime committed 











by their own customer in conducting the enterprise in 


which both were interested, because the company 
fail to suspect that the customer would commit a fel- 
ony, and did not take precautions to prevent it, is to 
push the liability of a common carrier beyond that 
authorized by any adjudicated case, or by reason or 
justice. The plaintiffs trusted to Johnson to send 
them fair and honest bills of lading. It was they who 
confided in him. If he has defrauded them, they must 
look to him, and cannot shift the responsibility upon 
another party, which has been guilty of neither crime 
nor fraud, nor of any such negligence as can be con- 
sidered the cause of their loss. 

Lastly: The damage sustained by plaintiffs must be 
attributed to the proximate and not to the remote 
cause. Their loss was the direct result of the forgery 
committed by Johnson. Even on the theory of the 
plaintiffs, the negligence of the defendant preceded 
the forgery by Johnson and afforded the facilities for 
committing it. The plaintiffs cannot therefore charge 
their loss to the negligence of the defendant, which is 
the remote, and pass over the forgery of Johnson, 
which is its proximate cause. Knoxville Nat. Bankv. 
Clarke, 51 Iowa, 264; Cuff v. Newark N. Y. R. Co., 35 
N. J. (L. R.) 17; Byles, J., in Richardson v. Dunn, 8 
C. B. (N. S.) 665; Denny v. N. ¥. Cent. R. Co., 18 
Gray, 481; Morrison v. Davis, 20 Penn. 171; Railroad 
Co. v. Reeves, 10 Wall. 176. 

We are of opinion therefore that the facts stated in 
the complaint do not constitute a cause of action in 
favor of the plaintiff against the defendant. The de- 
murrer must therefore be sustained. 


——_>—__—_—__ 


MUTILATION OF COIN — COUNTERFEITING. 
UNITED STATES CIRCUIT COURT, MASSACHUSETTS, 
JULY 26, 1882. 


UNITED STATES V. LISSNER. 


Where a coin issued by the United States is punched, re- 
moving some of the metal, and the hole is filled with 
base metal the act is counterfeiting, and the person pass- 
ing such coin passes counterfeit money. Otherwise 
when the coin is simply altered in shape by drilling with- 
out the removal of any material. : 


| geese for passing counterfeit coin knowing 
it to besuch. The opinion states the case. 


United States District Attorney, for the Govern- 
ment. 


Geo. F. Verry and T. J. Morrison, for defendant. 


LoweELt, C. J. The defendant was convicted upon 
two indictments charging him with passing counter- 
feit silver coins of the denomination of quarter dol- 
lars and half dollars, knowing them to be counterfeit. 
The coins in question had had small holes made in 
them, and these holes had been filled with some base 
metal and passed by the defendant, with knowledge of 
their condition. Some of the holes had been punched 
with a sharp instrument, involving no loss of silver; 
others were made by drilling out a part of the silver, 
though not with any intention of using the silver 
drilled out. Silver coins with small holes made in 
them are not fully current, some persons refusing and 
others accepting them. We understand that the de- 
fendant bought the coins at a slight discount and 
passed them for their nominal value. He probably 
did not consider himself guilty of passing counterfeit 
money; but he was guilty of doing an act which the 
law is to characterize. The point was a new one, and 
the learned judge, having much doubt upon it, ruled, 
for the purposes of the trial, that a coin which had 
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been regularly coined at the mint, and afterward 
punched or mutilated, and thereafter restored to the 
similitude of a genuine coin by the insertion of any 
metal (meaning base metal) was counterfeit. To this 
ruling an exception was taken. 

Silver coins of the denominations of quarter dollars 
and half dollars are required to be made of a certain 
weight and fineness, and are lawful tender in payment 
of debts to the amount of $10(U. S. Rev. Stat., $$ 3513, 
3586; Stat. June 9, 1879, ch. 3; 21 Stat. 7), and are to be 
received by the treasury in exchange for lawful money 
in sums of $20, or any multiple thereof (Stat. June 9, 
1879, ch. 12, § 1; 21 Stat. 7). 

In the case of gold coins the law is that when re- 
duced in weight below the standard they are a good 
tender at a proportionate valuation. U.S. Rev. Stat., 
§ 3585. We find no such provision made for silver 
coins. If such acoin has had an appreciable amount 
of silver removed from it, we cannot say that it re- 
mains a good coin for its original value, or even fora 
proportionate value. If, then, the hole is plugged 
with base metal, or with any substance other than sil- 
ver, this act is an act of counterfeiting, because it is 
making something appear to be a good coin for its ap- 
parent value which was not so before. 

In the English case, Regina v. Hermann, L. R., 4 Q. 
B. D. 284, cited by the United States, a gold coin had 
been filed away until the milling was destroyed, and 
then a new milling had been made. A majority of 
the court held that this coin was counterfeit. Two 
able judges dissented, but one of them said that if any 
base metal had been added to the coin to make up the 
weight, he should not have doubted that it was coun- 
terfeit. If that case had been like this, there would 
we suppose have been no dissent. We do not doubt 
that the judgment of the court was sound, because 
the milling was actually a counterfeited milling. 

The fraudulent alteration of a bank-note to make it 
appear of more than its true value, and other similar 
acts which are held to be forgery, are analogous. 

We are therefore of opinion that the ruling and con- 
viction were proper in respect to those coins which 
had been drilled and afterward filled up. 

On the other hand, we do not think it a criminal 
act, whatever the intent may have been, to add base 
metal to a good coin, and we see no ground for hold- 
ing that a hole punched through a coin with a sharp 
instrument, crowding the silver into aslightly different 
shape, but leaving it all in the coin, has any effect to 
render it less valuable or less lawful tender than be- 
fore. The statutes above cited are silent upon this 
exact question; but we think it clear that a silver coin, 
duly issued from the mint, remains of full value so 
long as it retains all the appearance of acoin, and does 
besides contain all its original weight and fineness. 
This being so, we cannot regard the addition of some- 
thing to it as a criminal act of counterfeiting. Passing 
such a coin works no injury to the person to whom it 
is passed. 

The pleadings and evidence reported do not enable 
us to discriminate between the counts which apply to 
the one and to the other kind of alteration. We must 
therefore order new trials. Counsel will probably be 
able to arrange for a default upon such count or counts 
as relate to what we hold to be counterfeited coin. 

Verdict set aside. 


a 


EXEMPTION OF PENSION MONEY. 
KANSAS SUPREME COURT, JANUARY TERM, 1882. 








CRANZ V. WuiTe.* 
Section 4747, United States Revised Statutes, protects pension 
money only as it is due or to become due and while in 





* Appearing in 27 Kansas Reports. 





transit to the pensioner, and does not exempt money in the 
hands of the pensioner, although the proceeds of a pen- 
sion, 

Where a pensioner receives pension drafts and sells the samo 
to a bank in the usual course of business, which bank buys 
the drafts and credits the general account of the pensioner 
with the amount thereof, and from time to time thereafter 
a large portion of such account is checked out, held, that 
the balance due on such general account is subject to gar- 
nishment. 


pr from Montgomery District Court. The 
nature of the action and the facts appear in the 
opinion. At the September term, 1881, of the District 
Court, defendant White, recovered a judgment 
against C. Cranzand A. C. Voris, as assignees of J. F. 
Lieberling & Co., plaintiffs, who bring the case here. 


L. U. Humphrey and W. T. O'Connor, for plaintiffs 
in error. 


Daniel Grass, for defendant in error. 


BREWER, J. The question in this case is one of ex- 
emption under the pension laws of the United States. 
The facts are these: ‘To garnishee proceedings against 
the defendant in error, certain bankers garnished 
answered in these words: ‘In the month of April 
Mr. White came into the bank with pension checks or 
drafts to the amount of twenty-eight hundred and 
twenty-six dollars and eighty-two cents ($2,826.82). 
He indorsed the same and passed them to me, and I 
gave him or his account credit for the saidsum. We 
took and bought the checks or drafts in the usual 
course of banking, and after passing the amount of the 
face of the check to White’s credit, sent the same to 
our correspondent at Kansas City or St. Louis for col- 
lection and returns as usual. Mr. White has checked 
out all of the said sum but four hundred and fifty dol- 
lars; which sum is now due him from us, being the 
balance of the proceeds of said checks, which we ob- 
tained from the defendant in the manner stated. The 
checks or drafts we obtained from him were pension 
drafts,and were given to him, as we understood, in 
payment of a pension obtained by him from the gov- 
ernment. The amount yet due him from us is a part 
of that which he obtained upon these pension checks 
or drafts, whatever they are called.”’ 

The garnishee proceedings were commenced on May 
16th, and the answer made September 17th. Upon this 
answer, the District Court held the property exempt, 
and discharged the garnishee; and upon this ruling, 
plaintiffs in error, plaintiffs below, come to this court. 
Theexemption was sustained under the following sec- 
tion in the general pension act, United States Revised 
Statutes, p. 951, § 4747: 

‘*No sum of money due or to become due to any pen- 
sioner shall be liable to attachment, levy or seizure, by 
or under any legal or equitable process whatever, 
whether the same remains with the pension office, or 
an officer or agent thereof, orin course of transmission 
to the pensioner entitled thereto, but shall inure 
wholly to the benefit of such pensioner.” 

Was this ruling of the court correct? The first ques- 
tion is as to the scope of this section of the United 
States statutes. Does it create an exemption of 
moneys in the hands of a pensioner, or simply protect 
such money incourse of transmission to him? The 
difference is obvious and vast. If theexemption at- 
taches tothe money absolutely, then practically the 
State exemption law is amended by a Federal statute. 
Counsel for plaintiffs in error earnestly contend that 
the Federal government has no power thus to amend a 
State exemption law; that it cannot provide that 
money in the hands of one citizen of Kansas shall not 
be subject to seizure for the payment of his debts, 
when a like sum of money in the hands of every other 
citizen of tbe State is by the State law subject to such 
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Their argument would be entitled to serious 


seizure. 
consideration if it appeared that such is the intent and 


scope of the Federal statute. But such is not the 
meaning of that statute; it does not attempt to invade 
tho domain of State legislation in respect to exemp- 
tions; its simple and obvious purpose is to protect the 
donation while in transit to the pensioner. Its lan- 
guage is not, “ no money in the hands of a pensioner,” 
or ‘no pension money,”’ but ‘‘no sum of money due 
or to become due to any pensioner.’’ The protection is 
to an undelivered sum of money. This which is im- 
plied in the first words of the section is made more 
clear by its after language, for it prohibits seizure 
whether this sum of money due or to become due re- 
mains with the pension office or an officer or agent 
thereof, or in course of transmission to the pensioner 
entitled thereto. ‘To guard against any abuse or de- 
struction it thus specifies the various positions which 
mouey due or to become due can occupy, and in effect 
declares that pension money shall not be interrupted 
on its way to the pensioner. The last clause of the 
section which reads, *‘but shall inure wholly to the 
benefit of such pensioner,” is qualifled by and must be 
read in the light of the preceding words of the section. 
It iscomprehensive language, but it is only language 
strengthening and making more plain the intention of 
the preceding words. It applies to money due or to 
become due, and not to money paid and in possession. 
Nowhere in the section is there reference to pension 
money in the hands of the pensioner. It does not pur- 
port to exempt money in such hands from the opera- 
tion of State laws, either those of taxation, or the or- 
dinary statutes concerning exemptions and indebted- 
ness. It isdoubtless true that such statute is to be 
liberally construed, and so construed that the pen- 
sioner shall acquire full possession of his pension, free 
from any interception directly or indirectly in the 
course of its transit. Now turning to the facts of this 
case, it isevident that the defendant had acquired 
full and absolute control of his pension; he had sold it 
to the bank; it had been passed to his general account, 
and.he had already used most of it. He had not sim- 
ply deposited the drafts for collection, but he had sold 
them to the bank, and the bank was his debtor for a 
balance upon his general account at the time of these 
proceedings. We have been referred to the case of 
Eckert v. McKee, 9 Bush, 355, in which the Supreme 
Court of Kentucky reached a conclusion different from 
that expressed by us in this opinion, and construed the 
statute as exempting the money itself, even in the 
hands of the pensioner, and declared such an exemp- 
tion within the power of Congress. It is very likely 
that on the facts as stated in the opinion in that case, 
even with the views we entertain of the scope of the 
Federal statute, we should have decided the case in the 
same way; for it would seem that though the pensioner 
had indorsed the check, and sent it through an agent 
who had received the money from the bank, the 
money had not in fact reached her, so that in a liberal 
construction it might be said that the pension was still 
in the course of transmission; but we cannot agree 
with all that is saidin the opinion. The section, as 
we understand it, simply protects pension money in 
transit; and here the facts are that the transit was 
ended, the drafts had been sold, and the bank was a 
debtor in the balance of a general account to the de- 
fendant, and hence the bank was liable as garnishee. 
See the case of Kellogg v. Waite, 12 Allen, 529, in which 
the Supreme Court of Massachusetts, while not decid- 
ing the question before us, uses language impliedly 
sustaining the views we have expressed. See also 


Webb v. Holt, lowa Supreme Court, March 24, 1882, 14 
Cent. L. J. 318. 
The judgment of the District Court will be reversed, 





and the case remanded for further proceedings in ac- 
cordance with the views herein expressed. 





LIMIT OF AUTHORITY OF REAL ESTATE 
j AGENT. 
DISTRICT OF COLUMBIA, SUPREME COURT, OCTOBER 
8, 1882. 


Ryon v. McGEE. 


M. gave J., an attorney, general authority to sell certain real 
estate belonging to him. Held, that this did not authorize 
J. to make a contract for the sale binding M. Conse- 
quently a contract of sale of the property executed by M. 
would have precedence over a contract of sale previously 
executed by J. without the knowledge of M. 


Pp for specific performance. 
appear in the opinion. 


Sufficient facts 


W. Wheeler and Birney & Birney, for complainant. 
John C. Witson and R. P. Jackson, for defendant. 


Cox, J. John F. McGee gave a general authority to 
W. S. Jackson, an attorney, to sell bis property, being 
part of lot four in square ninety-nine, in Washington, 
~». C. On Friday evening, February 17th, G. W. 
Stickney informed McGee that he had sold his prop- 
erty for him and arranged for a meeting between Mc- 
Gee and the proposed purchaser the next morning. On 
Saturday morning between the hours of nine and ten 
o’clock McGee met with James P. Ryon, complainant, 
and the result was a sale by McGee to Ryon, a memo- 
randum of which, in writing, was sent by McGee about 
the middle of the same day. Meanwhile Jackson had 
undertaken to sell the same property, between the 
same hours of nine and ten o’clock, to Charles 8. 
Drury, and executed the following paper: ‘ Received 
of Thomas. E. Waggaman for Charles 8S. Drury, the 
sum of fifty dollars, being deposit on part of lot four in 
square ninety-nine, sold free of all incumbrance to 
date for $2,000 cash, being the corner part of lot four, 
front forty-two feet on Twenty-first by eighty- 
nine feet on M. street; title to be perfect or deposit re- 
funded. Ten days allowed to close sale. 

February 18th, 1882. W. 8. Jackson.” 

Neither McGee nor Jackson knew what the other had 
done until late that evening, when Jackson informed 
McGee of his proceedings. Itis claimed on behalf of 
Drury that McGee then ratified the actof Jackson. 
Ryon claims on the contrary that his verbal agreement 
with McGee was priorin time to Jackson’s arrange- 
ment with Drury. Ifthe latter be true, then even sup- 
posing that Jackson’s contract would be operative un- 
der other circumstances, McGee’s verbal arrangement 
followed up by a written memorandum on the same 
day, would entitle Ryon to the preference. It is how- 
ever very difficult to determine by the testimony 
which transaction was prior in point of time, but it is 
made unnecessary to determine it by other considera- 
tions. 

We think that a general authority to an agent to sell 
real estate is simply an authority to find a purchaser, 
and is not an authority to conclude and executea 
contract of sale which shall bind the principal. We 
adopt the views on this subject of the Supreme Court 
of California in the caseof Duffy v. Hobson, 40 Cal. 
240. It appeared there that the owner of the real estate, 
Hobson, had told Atkins, his agent, to sell his lots for 
$2,000. The agent, Atkins, sold the premises to Duffy 
at that price, and executed and delivered, in the name 
of Hobson, a contract in writing agreeing to convey 
the lots tohim. The principal repudiated the agent’s 
act and the purchaser, Duffy,!brought an action for 
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damages for his refusal to convey the title. The court 
say: ‘*‘ Weare of opinion that the authority given to 
Atkins to sell the property was not sufficient to au- 
thorize him to execute a contract of sale in the name 
of Hobson, or to sign the name of the latter to any 
contract of sale. We think that it was no more than a 
mere authority from Hobson to find him a purchaser 
at the price of $2,000. 

“This is the settled construction put upon the em- 
ployment of professional brokers ‘to sell’ or to ‘close 
a bargain’ concerning real estate, and we know of no 
reason why the same language employed to express the 
authority of any other agent ‘to sell’ should have a 
more extended meaning. Besides a sale of real estate 
involves the adjustment of many matters in addition 
to fixing the price at which the property is to be sold. 
The deed of conveyance may be one with full covenants 
of seisin and warranty, or only those covenants im- 
ported by the use of the words ‘grant, bargain and 
sell,’ under our statute, or it may be by quit-claim 
merely. The vendor may be unwilling to deal with a 
particular proposed purchaser on any terms. He may 
consider him pecuniarily unable to comply with the 
contract, even if the title proves satisfactory, and he 
may decline to bind himself to convey to such pur- 
chaser at the end of the time necessary to examine the 
title, because he might thereby in the meantime lose 
an opportunity to sell to some other person who might 
desire to purchase, and in whose good faith and ability 
to pay he reposed entire confidence. All these and 
many other like considerations might, and usually do, 
arise in the mind of the vendor. 

“* Now, a mere authority ‘to sell’ can hardly confer 
power upon the agent to determine all these matters 
for the principal, so as to bind him by his determination 
and yet, unless the agent do have such power, he can- 
not make a definite contract or one that could be said 
to have the certainty requisite to deprive the principal 
of his option to ultimately decline to make the sale. 
To give to the mere words ‘ to sell’ such a broad signi- 
fication as that would be to invest the agent with 
powers of that ample and discretionary character 
usually only conferred with caution and by means ofa 
general letter of attorney, where the terms are dis- 
tinctly expressed. 

** While it is true that a power to sign the name of a 
principal to a contract of sale may be given verbally, 
we think that the words used for the purpose should 
be distinct and clear in their meaning and import, and 
should with the requisite degree of certainty manifest 
the intention of the principal to do something more 
than merely to employ a broker.” 

In addition to this we have decided a similar question 
before in an action brought by a real estate agent to 
recover his commission, where he had found a pur- 
chaser, but the principal had there declined to execute 
the contract. We held that the agent had performed 
his contract and was entitled to his compensation by 
finding a suitable purchaser. If this is the extent of 
his obligation it is also the limit of his powers. 

The consequences is that Jackson’s act in executing 
the contract, whether in his own name or in the name 
of McGee, would be simply a nullity. Any ratification 
afterward, and after McGee had executed his written 
agreement would avail nothing, because it could not 
interfere with the intervening rights created by 
McGee’s written contract. We therefore are of opinion 
that the decree below must be reversed, and the cause 
remanded for further proceedings.”’ 





VALIDITY OF VERBAL CONTRACT FOR 
SALE OF GOODS. 


VERMONT SUPREME COURT, MAY TERM, 1882. 


Bassett v. CAMP.* 


The Vermont statute of frauds provides that ‘‘no contract 
for the sale of goods for the price of $40 or more shall be 
valid unless the purchaser shall accept and receive part 
of the goods so sold,” etc. Held, that to make a valid sale 
of property, worth $40 or more, in the possession of a third 
party, there being nothing in the transaction but a verbal 
contract, such third party must agree to hold the property 
as the agent or bailee of the buyer. 


gees general assumpsit, to recover the sum of 
f\ $146 for a quantity of hay, straw and grain, which 
the plaintiff claimed that he sold and delivered to the 
defendant. The plaintiff testified, substantially, as 
follows: 

That one Merrill Eastman was indebted to him in a 
large sum; that he brought a suit against him and at- 
tached the above described property ; that by the con- 
sent and agreement of the parties the same was sold on 
the writ; that at said sale he bought the said property; 
that a few days after said sale he, in company with 
the officer who made the sale, went to Fastman’s to 
get said property; that said Eastman then told him if 
he would let the same remain he would get the de- 
fendant in this case to stand in for or become respon- 
sible to him for it; that on that assurance the plaintiff 
went away without taking any of said property with 
him, and leaving the same where it was at the time of 
the sheriff's sale; that in the course of a few days or 
weeks he saw the defendant in Barre village and asked 
him if he would stand in for the property which he 
(the plaintiff) had bought at Eastman’s auction, that 
defendant replied that he would, and told the plaintiff 
to lenve a bill at George W. Bassett’s office in Barre, 
and when he (the defendant) came to Barre village he 
would go there and pay the plaintiff, or give his note 
for the same and leave it with the said George Bassett 
for plaintiff; that the defendant soon after called at 
said Bassett’s office to see the account, but did not do 
any thing further about it. This conversation was de- 
nied by the defendant. 

There was evidence tending to prove that the defend- 
ant was, at the time he had agreed to “stand in” for 
the said property, the owner of the stock on the farm 
where said Eastman lived and where said property was 
situate; that about that time he became the owner of 
said farm; that the property was fed out, or used, on 
said premises. But the exact relation between de- 
fendant and Eastman, as to carrying on said farm, 
was not particularly explained. The evidence also 
tended to prove that the defendant agreed to take the 
property where it was at the time plaintiff bid it in, at 
the price for which the plaintiff bid it in. All this 
evidence came from the plaintiff. Judgment below 
was for plaintiff. 

J. A. and G. W. Wing, for defendant. 

George W. Bassett, for plaintiff. 

RoweE tu, J. It is contended on behalf of the de- 
fendant that the evidence did not support the charge. 
We have not examined very carefully to see whether 
this contention is well founded or not, because we are 
well persuaded that the exceptions do not disclose a 
sufficieut acceptance and receipt of the property to 
tate the case out of the statute of frauds. 

All the cases agree that the receipt and acceptance 
of goods, to satisfy the terms of the statute, must be 
proved by clear and unequivocal acts on the part of 





* Appearing in 54 Vermont Reports. 














THE ALBANY LAW JOURNAL. 


395 




















the buyer. It was not sufficient in this case that the 
defendant purchased the property absolutely, and 
agreed to pay therefor a stipulated price, and to re- 
ceive it where it was, and that plaintiff, relying thereon, 
forbore further care and control thereof. 

At the time of the sale to defendant, the property 
was in the actual possession of Eastman, where plaint- 
iff had permitted it to remain from the time he pur- 
chased it at sheriff's sale. There was testimony tend- 
ing to show that at the time defendant purchased it 
he owned stock on the farm where Eastman lived, 
and that about that time he became the owner of the 
farm, and that the property was used on the premises; 
but it does not appear what the relations were between 
the defeudant and Eastman, nor by whose authority 
the property was used up. There is nothing to show 
that Eastman was in any sense the defendant’s agent, 
so that his possession could be said to be the defend- 
ant’s possession. For the purposes of this case, East- 
man must be taken to be plaintiff's bailee, and in his 
possession plaintiff's possession. Now, when the goods 
are in the possession of a third person at the time of 
sale, there must be an agreement by such third 
person to hold as the bailee of the buyer; an attorn- 
ment, so to speak, to him. In Bentall v. Burn, 3 B. & 
C. 423, a hogshead of wine lying in the warehouse of 
the London Dock Company was sold for £13, and a 
delivery order given to the vendee, but there was no 
contract in writing. The court said: ‘‘There could 
not have been any actual acceptance of the wine by 
the vendee until the dock company accepted the order 
for delivery, and thereby assented to hold the wine as 
the agents of the vendee. They held it, originally, as 
the agents of the vendors; and as long as they contin- 
ued so to hold it, the property was unchanged.” 

In Farina v. Home, 16 M.& W. 119, goods were 
shipped by the plaintiff from abroad to England, on 
the verbal order of the defendant, at a price exceeding 
£10. They were sent to plaintiff's shipping agent in 
London, who received them and warehoused them 
with a wharfinger, informing the defendant of their 
arrival. The wharfinger handed to the shipping agent 
a delivery warrant, whereby the goods were made de- 
liverable to him or his assignees by indorsement, on 
payment of rents and charges. The agent indorsed 
and delivered said warrant to the defendant, who 
kept it several months, and notwithstanding repeated 
applications, did not puy the price of the goods nor 
the charges thereon, nor return the warrant, but said 
he had sent it to his solicitor, and that he intended to 
resist payment, for that he had never ordered the 
goods, and that they would remain in bond for the 
present. Parke, B., said: ** This warrant is no more 
than an engagement by the wharfinger to deliver to 
the consignee or any one he may appoint, and the 
wkarfinger holds the goods as the agent of the con- 
signor, who is the vendor’s agent, and his possession 
is that of the consignee until an assignment has taken 
place, and the wharfinger has attorned, so to speak, to 
the assignee, and agreed with him to hold for him. 
Thed, and not till then, the wharfinger is the agent or 
bailee of the assignee and his possession that of the 
assignee, and then only is there a constructive delivery 
to him.” 

No acts of the party sought to be charged are 
proved. We are presented with a naked verbal agree- 
ment. In order to satisfy the statute, when the prop- 
erty is not in the purchaser’s possession, there must be 
something more than mere words. The purpose of 
the statute was to prevent frauds and perjuries; but 
if nothing more is required than mere words, how is 
that purpose to be effectuated? Declarations as to 
acceptance and receipt in this case, constituted a part 
of the contract, and are obnoxious to all the evils and 














every objection that it was the policy of the statute 
to provide against. 
Judgment reversed, and cause remanded. 


———_—__>___—_— 


NEBRASKA SUPREME COURT ABSTRACT. 
APRIL, 1882. 

DIVISION FENCE— LANDOWNER BUILDING, NO AC- 
TION AT COMMON LAW FOR CONTRIBUTION.— A per- 
son building a division fence between his own and the 
lands of his neighbor cannot recover at common law 
any portion of the expense from his neighbor. At 
common law the tenant of a close was not bound to 
fence against an adjoining close, unless by force of 
prescription; and if bound by prescription to fence 
his close he was not bound to fence against any cattle 
but such as were rightfully in the adjoining close. If 
not bound at common law to fence his land, he was 
nevertheless bound, at his peril, to keep his cattle on 
his own grounds, and prevent them from escaping. 
The legal obligation of the tenants of adjoining lands 
to make and maintain partition fences, where no pre- 
scription exists, and no agreement has been made, 
rests entirely on positive provisions by statute, and 
trespass will lie against the owner of cattle entering on 
the grounds of another, though there be no fence to 
obstruct them, unless he can protect himself, by stat- 
ute, or prescription, or agreement. The public have no 
rights, even in a public highway, but a right of way or 
passage; and if cattle be placed in the highway for the 
purpose of grazing, and escape into an adjoining close, 
the owner of the cattle, unless he owns the soil of that 
part of the highway on which he placed his cattle, 
cannot avail himself of the insufficiency of the fences 
in excuse of the trespass. See3 Kent Com. 438; Staf- 
ford v.Ingersol, 3 Hill 88; Hilton v. Aukesson, 27 D.T. 
(N.S.) 519; Rust v. Low, 6 Mass. 90; Minor v. Deland, 
18 Pick. 266; Thayer v. Arnold, 4 Met. 589. Burr v. 
Hamor. Opinion by Maxwell, J. 


STATUTE OF FRAUDS — PROMISE TO INDEMNIFY FOR 
CONVEYANCE OF LAND TO THIRD PERSON. — The 
plaintiff and defendant, being the owners of a large 
number of lots in severalty in W. which would be 
materially enhanced in value by the location of a depot 
near them, verbally agreed to convey the necessary 
lots for that purpose gratuitously, if so required, to 
the railroad company. It was agreed that if the lots 
conveyed by either exceeded in number those con- 
veyed by the other, the one conveying the less num- 
ber of lots to the company should convey to the other 
such a number of lots as would equalize the number of 
lots conveyed between the two. In pursuance of that 
agreement the plaintiff conveyed to the railroad com- 
pany 36 lots, thus materially enhancing the value of 
the defendant’s lots. In anaction against defendant 
for the value of one-half the lots conveyed, held, that 
defendant could not set up that the contract was void 
under the statute of frauds. This defense would be 
available in an action for specific performance of the 
contract, but not for the price of property conveyed to 
athird person at the request of the promissor. Sup- 
pose the contract had been to convey to the defendant, 
could he, after receiving a conveyance, defeat the 
recovery of the consideration by pleading the statute? 
Where a verbal contract is made for the conveyance 
of land, and the land is conveyed accordingly, the 
statute is no defense to an action to recover the price. 
Bracket v. Eraus, 1 Cush. 79; Preble v. Baldwin, 6 id. 
549; Linscott v, McIntyre, 15 Me. 201; Thayer v. Viles, 
23 Vt. 494; Morgan v. Bityenberger, 3 Gill, 350; 'Thom- 
as vy. Dickinson, 14 Barb. 90; Gillespie v. Bartle, 15 
Ala. 276; 3 Pars. on Cont. 35. And it seems to 
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make no difference whether the land is conveyed to 
the person making the promise, or at his request to 
some one else. Held also, that the contract was not 
void as being against public policy. St. Johns, etc., 
R. Co. v. Ryan, 11 Kans. 602; Leavenworth Co. v, 
Miller, 7 id. 479; Fuller v. Dame, 11 Pick. 472. Harris 
v. Roberts. Opinion by Maxwell, J. 


SURETYSHIP — WHEN OFFICIAL SURETY OF SHERIFF 
LIABLE FOR WILLFUL TRESPASS.— A _ sheriff under 
process against the property of A. seized property 
which A. had mortgaged to B. and sold the same not- 
withstanding he had knowledge of the title of B. Held 
that the official sureties of the sheriff were liable to B’ 
for the act of the sheriff. In People v. Schuyler, 1 
Comst. 173, it was held that ‘‘ where a sheriff, having 
in his hands a process against the property of the de. 
fendant therein, seizes by virtue thereof the goods of 
another person, he is guilty of official misconduct, and 
he and his sureties thereby become liable on his official 
bond.”’ To the same effect are the following: Carmack 
vy. Commonwealth, 5 Bin. 184; Commonwealth vy. 
Stockton, 5 Mon. 192; State v. Mason, 25 Wis. 684; 
Moulton v. Jose, 25 Me. 76; Charles v.Haskins, 11 Iowa, 
829; Skinner v. Phillips, 4 Mass. 68. And our own de- 
cisions upon the question are in accord with the view 
that when a sheriff, in the performance of his official 
duty, is guilty of misconduct resulting injuriously, 
whether to one like a party to a suit having a direct in- 
erest in hisaction, or to a stranger to the proceeding, 
both he and his sureties are answerable therefor. In 
Kane v. Union Pac. R. Co., 5 Neb. 105, where one of 
the conditions of the bond of Kane, as county treas- 
urer, was the same as the one now under consideration, 
viz., that ** he shall faithfully and impartially without 
fear, favor, fraud or oppression, discharge all the other 
duties now or hereafter required of his office by law,” 
it was held that the exaction of illegal fees as treasurer 
rendered both him and his sureties liable. Again,in the 
case of Huffman v. Kopplekom, 8 Neb. 344, where it 
was shown that the defendant; as sheriff, holding a 
process authorizing him to arrest one Clark, who was 
charged with a felony, through carelessness and un- 
lawfully arrested the plaintiff, and in so doing se- 
riously wounded him, it was held that both the sheriff 
and his sureties were liable in an action on his bond. 
Still another case, possibly more directly in point and 
recently decided, is that of Noble v. Himoe, 10 N. W. 
Rep. 499, in which a constable,with an execution in his 
hand, against the property of S., the keeper of a drug 
store, seized a lot of patent medicines held by the drug- 
gist for sale on commission, although duly notified 
that they belonged to another. It was held that the 
constable and his sureties were liable to the owner of 
the medicines for their value. ‘Turner v. Killian. 
Opinion by Lake, C. J. 


en 


VERMONT SUPREME COURT ABSTRACT. 
FEBRUARY TERM, 1882.* 


EXEMPTION — EXCHANGE OF EXEMPT PROPERTY 
FOR NON-EXEMPT.—A colt not exempt under the 
statute as being kept for team work is not exempt be- 
cause it was received in exchange for a horse that was 
exempt. If one claims property to be exempt he must 
show affirmatively all the facts necessary to bring his 
property within the statute of exemptions. Connell v. 
Fisk. Opinion by Rowell, J. 


NUISANCE —INJURY TO HIGHWAY NOT IMPEDING 
PUBLIC.—An information was filed against the re- 
spondent for obstructing an ancient water-course, and 





* Appearing in 54 Vermont Reports. 





thereby injuring the highway. Held, the act com- 
plained of could not constitute a public nuisance, un- 
less the travelling public were to some extent impeded, 
hindered, or obstructed in the use of the highway for 
the purpose of travelling over it. See Rex v. Tindall, 
1N. & P. 719; 8S. C.,6 A. & E. 143; Rex v. Russell, 18 
Jur. 1022; Graves v. Shattuck, 35 N. H. 257. State of 
Vermont v. Smith. Opinion by Royce, C. J. 


SALE— OF PFRSONAL PROPERTY BY HUSBAND TO 
WIFE—TITLE WITHOUT CHANGE OF POSSESSION — 
EXEMPT PROPERTY.— Under the Vermont statute 
nine sheep, owned by a debtor, are exempt from 
seizure for debt. A man sold nine lambs for a 
valuable consideration to his wife, and his creditor 
afterward attached seven of these and eleven others, 
the increase of the nine. Held, that the sale was 
valid; that it vested a perfect title in the wife. Rich- 
ardson v. Merrill’s Estate, 32 Vt. 27; Richardson y. 
Wait, 39 id. 535; Child v. Pearl, 43 id. 224; Bent vy. 
Bent, 44 id. 555; Spooner v. Reynolds, 50 id. 437, 
Held also, that no change of possession was required, 
because the nine sheep were exempt, and the owner- 
ship of the young followed their dams. If they were 
not exempt at the time of the sale, because the hus- 
band owned thirty others, they were when attached, 
and this would inure to the benefit of the wife. As 
between the vendor and vendee the sale of the nine 
lambs was valid; hence the vendor never was the 
owner of the increase of these nine, which was neces- 
sary in order to require a change of possession. See 
Bellows v. Wells, 36 Vt. 599; Fitch v. Burk, 38 id. 683; 
Hull v. Hull, 48 Conn. 99; Kendall v. Samson, 12 Vt. 
515; Ridout v. Burton, 27 id. 383; Foster v. McGregor, 
11 id. 595; Jewett v. Guyer, 38 id. 209; Wilder v. 
Stafford, 30 id. 399. Leavitt v. Jones. Opinion by 
Royce, C. J. 


SURETYSHIP — SURETIES ON OFFICIAL BOND OF DE 
FACTO OFFICER LIABLE — ESTOPPEL.— One legally 
elected a constable and who serves as such, though he 
has neglected to furnish a bond within the time pre- 
scribed by the statute, the selectmen never having re- 
quired it, is a de factoif not ade jure officer; and the 
sureties on his bond given several months after his 
election are liable for his delinquencies in appropriat- 
ing the public funds to his ownuse. If the bond 
were not valid by force of the statute, it would be at 
common law. In State v. Bates, 36 Vt. 397, where the 
State treasurer had failed to take the oath of office 
required by the Constitution, it was held that the 
sureties on his bond could not take advantage of 
this omission of duty. The same position was taken 
by the court in Lyndon v. Miller, 36 Vt. 329. In Green 
v. Wardell, 17 Ill. 278, where sureties signed the bond 
of one who acted as a justice of the peace and as such 
collected money, it was held that they were liable on 
their bond even though he was not legally elected, nor 
commissioned, nor sworn. The court said: ‘ By 
signing the bond they acknowledged his rights to the 
office and to discharge its duties, and as such recom- 
mended him to the public. They at least shall not be 
heard to say that although they signed his bond and 
thereby induced others to put money in his hands,rely- 
ing on the bond for its safety, still he was not elected, 
was not commissioned, was not sworn —that he was 
notin fact a justice.’’ In Corbitt v. Carroll, 50 Ala. 315, 
the same doctrine was laid down in a case where the 
appointment of a guardian, whe acted as such, was 
void. In Jones v. Scaniand,6 Humph. 195, where a 
person ineligible to the office of sheriff was elected, 
sworn, gave bond and collected taxes which he misap- 
propriated, it was held that his sureties were liable for 
the money so collected. In Mayor of Homer v. Mer- 
ritt, 27 La. Ann. 568, it was held no defense to the 
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sureties of a town collector that the taxes collected 
were not duly assessed, or that the collector was not 
legally entitled to the office. In State v. Rhodes, 6 
Nev. 352, when the State treasurer was re-elected, re- 
commissioned, re-sworn and acted under the new 
election, but failed to file a new bond in time, which 
by law worked a forfeiture of his office, it was held 
that he did not hold over as of the former term of 
office, but was under his new election an officer de 
facto, and that having subsequently given a new bond 
reciting his new election, his sureties thereon were es- 
topped to deny his holding de jure as of the new term. 
The general doctrine is laid down in the following 
cases: United States v. Maurice, 2 Brock. 96; United 
States v. Tingey, 5 Pet. 115; United States v. Bradley, 
10 Pet. 343; Kelly v. State, 25 Ohio St. 567; Inhabi- 
tants, etc.,v. Fleming, 8 Gray, 613; Commissioners 
Ramsey Co.yv. Brisbin, 17 Minn. 451. It is an elementary 
principle that a voluntary bond made upon good con- 
sideration,and not in contravention of the policy of the 
law or the prohibitions of a statute, is a valid instrument 
binding the makers to the performance of its condi- 
tions. The bond in suit is precisely within this rule. 
Bank vy. Smith, 5 Allen, 413; Pritchell v. People, 1 Gill- 
man (Ill.) 525; Cobb v. Curtis, 4 Littell, 235; State v. 
Fredericks, 8 Iowa, 553. Town of Weston v. Sprague. 
Opinion by Powers, J. 
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MINNESOTA SUPREME COURT ABSTRACT. 
May 30, 1882. 

EASEMENT — VERBAL LICENSE TO FLOW LAND NOT 
— EQUITABLE RELIEF.— Plaintiff's grantor verbally 
promised and agreed with defendants that if they 
would erect a good custom mill at a certain point, he 
would give them the privilege of flowing his land so 
long as he would maintain such mill. The terms of the 
agreement were general and indefinite. Neither the 
height of the dam nor extent of the flowage allowed 
appeared. Defendants relying on said agreement, and 
in part induced thereby, erected on their own land ad- 
joining, a dam and a mill at great cost. Held, that the 
agreement created no easement in the land of plaintiff, 
but took effect asa parol license only. Held also, that 
defendants were not entitled to equitable relief on the 
ground of part performance, by reason of the terms of 
the agreement being too indefinite, and because the 
part performance was not influenced solely by the 
agreement. A license creates noestate in lands. It is 
a mere power or authority founded on personal confi- 
dence, not assignable and revocable at pleasure, unless 
subsidiary to a valid grant, to the beneficial enjoyment 
of which its exercise is necessary, or unless executed 
under such circumstances as to warrant the interposi- 
tion of equity. This is the result of the best considered 
cases. The doctrine of the early cases, which con- 
verted an executed license into an easement, is now 
generally discarded as being ‘in the teeth of the stat- 
ute of frauds.”’ And referring to these decisions, Mr. 
Chitty says, concisely: ‘‘ However a court of equity 
might under strong circumstances interfere by injunc- 
tion and decree a conveyance, it is clear that such a 
doctrine at law is not tenable.”’ 1 Chit.Pr. 339; Cook v. 
Stearns, 11 Mass. 536; Mumford vy. Whitney, 15 Wend. 
380; Wolf v. Frost, 4 Sandf. Ch. 72; Foot v. Railroad 
Co., 23 Conn. 214; Bridges v. Purcell, 1 Dev. & B. (N. 
C.) 492; Hazelton v. Putnam, 3 Pin. (Miss.) 120: Wood- 
mand v. Seely, 11 Ill. 163; Wood v. Leadbetter, 13 M. 
& W. 887; Wiseman v. Lucksinger, 84 N. Y.31. In 
cases where the license is connected with a valid grant, 
as of chattels or fixtures, upon the land of the licensor, 
susceptible of being removed, it is subsidiary to the 
right of property, and irrevocable to the extent neces- 





sary to protect the licensee, and saves to him the right 
of entry—the right of possession following the right of 
property. Nettleton v. Sykes, 8 Metc. 35; Heath v. 
Randall, 4 Cush, 196; but where it is sought to couple 
with a license a parol grant of an interest in the realty 
—the attempted grant being void—the transaction re- 
mains a mere license. A license is of course always a 
protection for acts done under it, and before revoca- 
tion. Pierpont v. Barnard, 2 Seld. 279. In cases how- 
ever of what are sometimes called negative easements, 
which are extended on the land of the licensee, a dif- 
ferent rule prevails; as where a man has an easement 
of light and air upon or over an adjacent lot he may 
abandon the same, and license the erection by his 
neighbor of a building, which shall extinguish right, 
and the license become irrevocable. Morse v. Copeland, 
2 Gray, 302; Goddard on Easem. 472. Nor is it material 
that a mere license is oris not in writing, or upon a 
consideration. In Jackson v. Babcock, 4 Johns. 418, 
there was a sealed instrument, and in Wiseman v. 
Lucksinger, 84 N. Y. 31, there was both a writing and 
a consideration; but both were held licenses and revo- 
cable. In such cases the question is one of interpre- 
tation as tothe intent of the parties as evidenced by 
the writing, and as Chancellor Kent remarks, the dis- 
tinction between an easement and a license is some- 
times quite subtle. And so in a suit in equity brought 
to confirm rights and assure an interest, as upon a part 
performance of a parol agreement alleged to be taken 
out of the statute of frauds (and otherwise void as a 
grant, but valid as a license), the question of interpreta- 
tion of the terms of the agreement, and the intent of 
the parties becomes a material one in the case. Jackson 
v. Railroad Co.,11 Am. Leg. Keg. 374. Johnson v. 
Skillman. Opinion by Vandenburgh, J. 


GIFT—OF DEBT BY DELIVERING AGREEMENT 
UNDER SEAL TO RELEASE.— J. was indebted to M. in 
the sum of $13,333, for which M. had security in the 
way of a conveyance of real estate from U., and J. M. 
executed an instrument under seal and delivered it to 
J., reciting that in consideration of the payment of 
$3,664 by J. and of one dollar by U., he acknowledged 
that the whole sum of $13,333 had been paid him except 
the sum of $5,755, and agreed tu reconvey to J. the real 
estate upon the payment of the Jast-mentioned sum. 
Held, that the agreement was evidence of an executed 
gift pro tanto of the debt, though the instrument was 
voluntary. It was the privilege of the creditor, if he 
chose, to make such gift, and evidence the execution 
of it by a receipt or writing under seal delivered to the 
debtor, which in such cases may be the only delivery of 
which the subject is capable. Gray v. Barton, 55 N. Y. 
71; Ferry v. Stephens, 66 id. 325; Green v. Langdon, 
28 Mich. 226; Stewart v. Hidden, 13 Minn. 45. Lam- 
prey v. Lamprey. Opinion by Vandenburgh, J. 

SLANDER — CHARGE OF FALSE SWEARING NOT AC- 
TIONABLE PER SE.— The complaint charged that de- 
fendant spoke in the hearing of others concerning 
plaintiff these words: ‘* He has sworn falsely in the 
case with my brother,’’ meaning that he had sworn 
falsely in a lawsuit, etc. Held, that the words were not 
actionable per se. To render words actionable per se 
they must impute a crime to the person of whom they 
are spoken in such terms, that without the aid of an 
innuendo, the nature of the offense charged is obvious. 
They must carry upon their face an open and direct 
imputation of acrime. The crime here attempted to 
be charged is perjury. Perjury is the willful giving 
under an oath or affirmation, legally imposed, of false 
testimony material to the issue or puint of inquiry. 
The following elements are essential to constitute this 
crime: First, the oath must be false; second, it must 
have been legally imposed; third, the intention must 
have been willful. Now the words charged contain the 
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first of these elements, and the innuendo supplies the 
second, but the third is lacking, unless the term 
“falsely” implies and includes it. But these words 
* swear falsely,” alone do not necessarily include the 
idea of willful intention. They may mean perfidiously 
or merely not truly. Swearing to that which is false, 
says Kent, C. J., does not necessarily imply that the 
party has, in judgment of law, perjured himself. It 
may mean that he has sworn toa falsehood without 
being conscious at the time that it was false. Of course 
to say that a man swore falsely may be intended to 
convey to the minds of the hearers the imputation of 
perjury, and when this is so, with the proper cove- 
nants, they are actionable. This is all that is meant 
by some of the cases in which it is said that these 
words are actionable. This is precisely what is said in 
Morgan v. Livingston, 2 Rich. 573. Thatin some of 
the cases they were considering a question of evidence 
and not of pleading is evident from the fact that the 
pleadings actually contained the usual innuendo, 
“thereby meaning that the plaintiff had committed 
the crime of perjury.’ This is so in Rue v. Mitchell, 
2 Dall. 58, and Fowle vy. Robbins, 12 Mass. 498. In 
other cases these words did not stand alone, but were 
coupled with other words, which included or implied 
the element of willful intention; as for example, 
where after a charge of false swearing, the defendant 
added, “I will attend to the grand jury about it,” or 
“for which you stand indicted,” or ‘* done it, meaning 
to cut my throat.’’ This was the ground upon which 
the words were held actionable per se in Brace v. 
Brink, 33 Mich. 91, cited by respondent. It seems to 
be the general doctrine that to say that a man swore 
falsely ‘‘is not actionable per se unless coupled with 
some other words which imply that he did so willfully ; 
and that he did so under oath legally imposed. Smith 
vy. Witherick. Opinion by Mitchell, J. 


>—_-—_—— 


RHODE ISLAND SUPREME COURT AB- 
STRACT.* 





NEGLIGENCE — PASSENGER ALIGHTING WHEN CAR 
STOPPED FOR ANOTHER.— The court cannot rule that 
when a street car had stopped or was about to stop ut 
the signal of an alighting passenger, another passenger 
who wished to alight at the same time was guilty of 
negligence asa matter of law in not giving notice of 
his wish. When such other passenger, in alighting 
while the car was stopped or about stopping, was in- 
jured by a fall caused by the acceleration of the car’s 
movement, held, that the question of his contributory 
negligence was rightly left to the jury. Rathbone v. 
Union Railroad Co. Opinion by Carpenter, J. 
[Decided July 7, 1882.] 


PARTIES— JOINDER OF-— HUSBAND AND WIFE.— 
Under the Rhode Island statute a wife is entitled to 
her own earnings. A husband and wife sued jointly 
upon apromise to pay them jointly for services per- 
formed by them jointly. Held, that they were rightly 
joined as plaintiffs. Berry v. Teel, 12 R. I. 267, 
affirmed. It is well settled that husband and wife can 
be joint payees of a promissory note or bond, and can 
jointly sue thereon, and that if she outlivesher hus- 
band the action will survive to her. Draper v. Jackson, 
16 Mass. 480; Pike v. Collins, 33 Me. 38; Richardson v. 
Daggett, 4 Vt. 336; Borst v. Spelman, 4 N. Y. 284; 
Executors of Schoonmaker vy. Elmendorf, 10 Jobns. 
49; Roman Catholic Orphan Asylum v.. Strain, 2 
Bradf. 34; Boozer v. Addison, 2 Rich. Eq. 273. There 
can be no doubt on the authority of these cases, that if 
the defendant had given his promissory note to the 
plaintiffs, payable to them jointly for their joint ser- 


* To appear in 13 Rhode Island Reports. 








vices, an action by them jointly would have been main- 
tainable on the note even at common law. Perhaps at 
common law, where the interest of the wife is depend- 
ent on the consent of the husband, a note or bond ig 
better than a mere oral promise, because it shows his 
consent on the face of it; but under the statute men- 
tioned where the wife has a right of her own, indefea- 
sible by the husband, the difference is not intrinsically 
important. Hopkins vy. Angell. Opinion by Durfee, 
Cc. J. 

[Decided June 17, 1882.] 


TAXATION — STATUTE REQUIRING SEPARATE DIs- 
TINCT ASSESSMENT OF PARCELS— VOID TAX SALE.— 
A statute provided that ‘‘ taxes on real estate shall be 
assessed to the owners, and separate tracts or parcels 
shall be separately described and valued as far as prac- 
ticable.”” Held, that this provision was for the benefit 
of the tax payerand was mandatory. A.owning three 
separate parcels of land in the same town was taxed 
for one by distinct assessment and description, and for 
the othertwo without any description and without 
separate assessments. On non-payment of the tax a 
part of the first parcel was sold forthe tax on the three 
parcels, whereupon A. brought trespass and ejectment 
against the purchaser. Held, that the assessment and 
consequently the levy and sale were illegal. A sale of 
land for taxes is void unless the land is liable for all 
the taxes for which it is sold. See French v. Edwards, 
13 Wall. 506. ‘* When lands are to be taken under a 
statute authority, in derogation of the common law,” 
said the court in Sharp v. Johnson,4 Hill, N. Y. 92, 
“every requisite of the statute having the semblance 
of benefit to the owner must be strictly complied 
with.”” See also Hayden v. Foster, 13 Pick. 392; 
Blackwell Tax List, 61, 63; Shimmin v. Inman, 26 Me. 
228; Willey v. Scoville’s Lessee, 9 Ohio, 43; Terrill v. 
Groves, 18 Cal. 149. Cooley on Tax. 280, says: 
** When the two parcels are owned by the same person 
if the statute requires a separate assessment, obedience 
to the requirement is essential to the validity of the 
proceedings. It cannot be held in any case that it is 
unimportant to the tax payer whether this requirement 
is complied with or not.’’ See Kelsey v. Abbott, 13 
Cal. 609; Lachman v. Clark, 14 id. 131; People v. Hol- 
lister, 47 id. 408; Nason v. Ricker, 63 Me. 381; Greene 
v. Lunt, 58 id. 518; Cruger v. Dougherty, 43 N. Y. 107; 
Green v. Craft, 28 Miss. 70- Also Capwell v. Hopkins, 
10 R. I. 378; Elwell v. Shaw, 1 Me. 339; M’Quilkin v. 
Doe, 8 Blackf. 581; Bucknall v. Story, 36 Cal. 67. 
Young v. Joslin. Opinion by Durfee, ©. J. 

[Decided July 1, 1882.] 


FINANCIAL LAW. 


CORPORATE STOCK—SALE OF — WARRANTY—FRAUD- 
ULENT OVERISSUE.—The vendor of a certificate of 
stock impliedly warrants his title to the certificate, but 
where there has been a fraudulent overissue of stock, 
evidenced by certificates in usual form and regular on 
their face, issued by the duly constituted officers of the 
company, and sealed by the genuine seal of the corpo- 
ration, the vendor of such a certificate warrants only 
his title thereto. It was held at first that in an action 
on the case for deceit, against a party who had sold a 
personal chattel to the plaintiff, to which he had no 
title, it was necessary to aver a scienter (Dale's Case, 
Cro. Eliz. 44; Roswel v. Vaughan, Cro. Jac. 196); but 
this doctrine was subsequently exploded, and an aver- 
ment of possession considered sufficient, as the vendor 
must be intended cognizant of his own title, the sale 
being necessarily an affirmation of title. Crosse V. 
Gardner, Carth. 99; Medina v. Stoughton, 1 Ld. Raym. 
593. It may now be regarded as well settled, that 
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party selling as his own, personal property of which he 
is in possession, warrants the title to the thing sold; 
and that if by reason ofa defect of title nothing passes, 
the purchaser may recover back his momey, though 
there be no fraud or warranty on the part of the ven- 
dor. This doctrine is held to apply to choses in action, 
as well as other descriptions of personal property. 
Charnley v. Dulles, 8 W. & 8. 353. Shares of stock in 
a corporation are choses in action giving a right to div- 
idends and an interest in the capital. The certificate 
is the evidence of such ownership, and there can be no 
doubt that if the certificate is forged, or the holder is 
not such bona fide, so that he has no claim on the cor- 
poration, the vendor would be liable to his vendee on 
the implied warranty of title. 
lished upon principle as well as authority that the bona 
fide holder of such a fraudulent certificate would have 
aright of action against the corporation, and that his 
measure of damages would be the market value of his 
stock at the time the transfer was demanded. Willis 
v. Phila. & Darby R. R. Co., 6 W. N. C. 461, and cases 
cited in the opinion of Judge Hare. The vendor of 
such a certificate has then atitle which he can transfer, 
and a remedy against the corporation. The vendor of 
shares of stock does not warrant the solvency of the 
corporation. Corporations are especially liable to be 
made insolvent by the embezzlement and frauds of 
their agents or officers. It matters not whether the 
loss arises from robbery or embezzlement, or by the 
fraudulent issue of stock, the value of the stock is de- 
preciated. It matters not whether such fraud or rob- 
bery was before or after the sale of the stock, the bona 
fide vendor cannot, under the rule in question, be held 
responsible for the depreciation in value. It is one of 
the risks which are assumed by all dealers in such se- 
curities. Pennsylvania Sup. Ct., January 238, 1882. 
People’s Bank v. Kurtz. Opinion by Sharswood, J. 


NATIONAL BANK —SETTLING CLAIMS OF— STOCK- 
HOLDER’S LIABILITY.—(1) The comptroller of the 
currency has no power to compound or settle claims of 
a National bank against its debtors; that requires the 
authority of the court under U.S. Rev. Stat., § 5234. 
(2) Under section 5151, U.S. Rev. Stat., owners of stock 
in a National bank are liable for its debts, and persons 
who hold themselves out or allow themselves to be held 
out as owners of stock are also liable, whether they own 
stock or not. Davis v. Stevens, 17 Blatchf. 259; Na- 
tional Bank v. Case, 99 U. S. 628. U.S. Cire. Ct., E. 
D. Louisiana, July 14, 1881. Case v. Small. Opinion 
by Pardee, C.J. (10 Fed. Rep. 722.) 


DEPOSIT — TITLE TO — ATTACHMENT.— N. was in the 
habit of purchasing and advancing money on drafts 
drawn by D.; and the mouey on such drafts was some- 
times paid to D., and sometimes it was left by him in 
the hands of N., with the understanding that N. was 
to hold it for the use and benefit of certain persons 
named by D. at the time, and to be paid to such per- 
sons only upon the presentation of the check or order 
of D. Upon a judgment recovered against D., an at- 
tachment by way of execution was issued and laid in 
the hands of N. After the service of the attachment 
money was left by D. in the hands of N., who paid it 
to the parties named by D., upon the presentation of 
hischecks. There was no evidence to show that the 
deposit was made by D. with the assent or knowledge 
of the parties named by him, nor was there any evi- 
dence of an agreement or understanding between such 
parties and N., either before or after the deposit was 
made. Held, that the money deposited by D. with N. 
after the service of the attachment remained the for- 
mer’s, and it was in his power at any time before the 
assent of the parties to the deposit to revoke the terms 
upon which it was made, and that such money being 
the property of D., was liable to attachment at the in- 


It seems to be estab- | 





stance of his creditor. The law is well settled that 
where money is deposited by A. with B., for the use of 
C., the right of C. to the money is not complete until 
C. has in some manner recognized or assented to the 
deposit, or unless there is a privity of contract of some 
kind between B. and C. Until such assent or privity 
of contract, the money is subject to the control of A. 
and therefore liable to attachment at the instance of 
his creditors. Kelly v. Roberts, 40 N. Y. 432; Brown 
v. Foster, 4 Cush. 214; Baker v. Moody,1 Ala. 315; 
Briggs v. Block, 18 Mo. 281; People v. Johnson, 14 Ill. 


342. Maryland Ct. of Appeals, March 17, 1881. Nich- 
olson v. Cook. Opinion by Robinson, J. (To appear 
in 56 Md. 55.) 
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INSURANCE LAW. 


FIRE POLICY — CONDITION AGAINST USE OF PE- 
TROLEUM, ETC. — USE IN ADJOINING BUILDING — USE 
AS LUBRICATOR.— A fire policy described the property 
insured as a steam flour mill fixtures or machinery 
(describing it specifically) ‘tall contained in a two- 
story building well detached,” etc. The policy pro- 
vided that if the premises ‘‘ be a manufacturing estab- 
lishment running at night,” or if among other things 
‘‘in said premises there be kept petroleum, or there 
be kept or used therein camphene spirits, gas or any 
burning fluid, or any chemical oils (excepting the use 
of refined coal oil, kerosene or other carbon oil for 
lights, if the same is drawn and the lamps filled by 
daylight) then and in every such case, this policy shall 
become void.”’ Outside, and standing against the 
building described as that containing the machinery 
insured, was a small structure in which were placed 
the engine and boiler, which supplied the power for 
running the mill. This structure was but one story, 
of the height of the stone basement of the other, and 
having ashed roof. The engine and boiler were not 
included in the machinery covered by the policy, nor 
any articles contained in the engine house. About 
midnight of the 13th June, 1878, both buildings with 
all their contents were destroyed by fire. The cause of 
this fire, which originated in the main building, on the 
side opposite from the engine room, was unknown. It 
appeared that the mill in which was the machinery was 
sometimes run at night, between the dates of issuing 
the policy and the fire, but not the night on which the 
fire occurred ; that when the mill was run at night, the 
appellant used for lights, lard oil and candles, the in- 
sured filling his lamps at night, as occasion required, 
when the mill was run at night; that the insured used 
petroleum, a natural lubricating oil, as was shown, for 
the purpose of oiling the machinery of the mill, which 
he bought in quantities not exceeding one barrel at a 
time, and that this oil was kept in such barrel in the 
engine room. In an action by the insured to recover 
on the policy, held, that it being a condition of the 
policy that no parol evidence should be allowed to 
modify its conditions or restrictions, no evidence of 
the agent as to verbal understandings was admissible, 
but that the instrument should speak for itself; that 
the mill was a “* manufacturing establishment,” within 
the meaning of the policy ; that none of the lights used 
in the mill came within the specification of articles 
forbidden for that purpose by the policy, and that 
consequently it was immaterial whether the lamps 
were filled by daylight or not, and that the barrel of 
petroleum was not kept on the premises described in 
the policy; and that had it appeared from the policy, 
that the engine room was included in the ‘* premises,” 
the keeping of the petroleum therein, if shown that it 
was used for the purpose of oiling the machinery, 
would not vitiate the policy. Even if the engine room 
had been included in the description of the premises 
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the keeping of the petroleum would not have vitiated 
the policy. As the defendant knew when it issued the 
policy that it was insuring machinery that was put up 
and essential to the equipment of a steam flour mill, 
and that such a mill could not be operated except by 
machinery, it must be supposed to have contracted 
with reference to what was a necessary and ordinary 
incident to the running of such machinery. An indis- 
pensable requisite to machinery in motion is its lubri- 
cation; and the necessity for having at hand such ma- 
terial as is shown by the common experience ef those 
in the business to be adapted to that purpose, must be 
presumed to have been contemplated by the contract- 
ing parties. If that material, in running a steam flour 
mill, is petroleum, it cannot be supposed that the pro- 
hibition against keeping petroleum extended to the 
necessary and proper use of it as a lubricating oil, but 
applied only to its being kept in the sense of storing it, 
or for commercial traffic, or at least in some way other 
than its use in a careful manner for the purpose of 
lubrication. Where the contrary is not expressly 
made to appear,it is not to be presumed, when an 
insurance is effected with reference to an established 
and current business, whose protection is really the 
object of the insurance, that such a narrow and strin- 
gent construction of the provisions of the policy was 
intended as will necessarily cause its serious embar- 
rassment or suspension. That this is the correct rule 
in construing policies of insurance such as was issued 
is well settled. See Harper v. Albany Mut. Ins. Co., 
17 N. Y. 194; Bryant v. Poughkeepsie Mut. Ins. Co, 
id. 200; Citizens’ Ins. Co. v. McLaughlin, 53 Penn. 485; 
Williams v. Fireman’s Fund Ins. Co., 54 N. Y. 569; 
See also Whiteford’s case, 31 Md. 219. Maryland 
Court of Appeals, February 3, 1882. Carlin v. Western 
Assurance Co. of Toronto. Opinion by Ritchie, J. (57 
Md. 515.) 


FIRE POLICY — JOINT OWNERS — INSURABLE INTER- 
Est.— Where a building was located on the division 
line of the lands of two different persons, each being 
a half owner of the building, and they jointly take out 
a policy of insurance on the building, and it afterward 
transpires that one of them had no insurable interest 
in the building, this fact alone will not prevent the 
other party from recovering the insurance, in case of 
loss of the building by fire, to the full extent of the 
interest she has in the policy. Insurance without in- 
surable interest, if included in the same policy with 
interests which are insurable, does not vitiate the 
policy except as to the non-existent interest. See Peck 
v. New London Ins. Co., 22 Conn. 575. U.S. Cire. Ct., 
Rhode Island, March 11, 1882. Perry v. Mechanics’ 
Mutual Insurance Co. Opinion by Colt, D. J. (11 Fed. 
Rep. 478.) 





CORRESPONDENCE. 


A QUERY. 


Editor of the Albany Law Journal: 


A. and B.., first and second lien creditors of C., re- 
lease from their liens a portion of the lands of their 
common debtor. Afterward when all the liens upon 
C.’s lands come to be enforced, can A. and B. partici- 
pate in the proceeds as against junior lienors who did 
not release of the unreleased lands, unless they first 
give credit upon their debts for the value of the prop- 
erty by them released? And if so, how is the credit to 
be applied to the debts of A. and B., ratably, or in the 
order of priority, that is to credit A.’s debt, the first 





lien, until it is extinguished, and then apply the bal- 
ance as acredit on B? In case the release of the first 
lien, A’.s, is executed a day prior to the release given 
by B., how will this affect the question? Must not tho 
credit be applied to the debts in their order as to 
priority upon the grounds that when A.’s release took 
effect there was nothing which B. could release, and if 
A. released first, would not the value of the released 
property attach at once to his debt so far as necessary 
to extinguish it, leaving only the surplus, if any, to be 
applied to B.s debt upon his giving a release. Or, in 
other words, is there any thing upon which B.’s release 
can operate except the excess after the extinguishment 
of the debt of the prior lienor and releasor A? 
INQUIRER. 


NOTES. 


T Riverdale, Cape Colony, Mr. Justice Smith and 
the barristers on Circuit have been placed in quar- 
antine six miles from the town, because the driver of 
the judge’s wagon exhibited signs of smallpox.— In 
regard to the long expected 58th volume of New Ham- 
shire Reports, Mr. Shirley, the reporter, writes to the 
Chicago Legal News as follows: ‘‘This court was 
created by the act of July 17, 1876, and began its active 
life on August 14, 1876. It consists of seven judges. 
It has decided somewhere between one and two thou- 
sand cases,making several volumes. But no volume has 
yet been published. For this, as is understood by the 
profession here, The News is in part responsible. The 
opinions of the court, as you have justly said, were the 
longest of any court of the Union, and as far as known, 
ofany in the world, not excepting those of the Supreme 
Court of the United States. It was a long time before 
your strictures or those of the profession seemed to 
have any effect upon the court, but it came at last. It 
is said that the 58th volume has been some five or six 
years in press, and the youngest members of the pro- 
fession hope to live long enough to witness its publica- 
tion. The cases and opinions as arule have been en- 
tirely re-cast and then re-written and condensed. The 
58th volume will be of the average size of those pub- 
lished by me. It will contain about four hundred 
cases. Among the profession it will be a curiosity in 
its way. You will see that this is condensation with 
a vengeance. Few probably will find any fault with 
the brevity of most of the cases, but except to those 
who understand the history, no great weight would 
be likely to be attached to an opinion upon an import- 
ant question of constitutional law compressed into 
from three to ten lines.”’ 


Mr. Justice Lawson, says the Pall Mall Gazette, 
**has for some time been engaging his leisure in turning 
acollection of popular evangelical and other hymns 
into Latin verse. Sometimes the Horatian metres are 
followed, but more commonly the learned judge has 
sought to gain the exact measure of the original. Sev- 
eral of the hymns are rendered with exquisite grace 
and taste.’’ This is much better than sending editorial 
sheriffs to jail for contempt, in anger, and repenting at 
leisure.——The Proceedings of the Bar Association of 
Tennessee, at its first annual meeting, in 1882, contains 
the following papers: Address, by Hon. Wm. F, 
Cooper; Report on Legal Education; Legal Rights of 
Married Wumen, by N. Smithson; State Commerce 
and Regulation of Railways, by S. D. Hays. 

















THE ALBANY LAW JOURNAL. 


401 











The Albany Law Journal. 


ALBANY, NOVEMBER 18, 1882. 











CURRENT TOPICS. 





HE late judicial election resulted in the defeat 
of Chief Judge Andrews, and the elevation of 

Mr. Ruger to the chief judgeship. Thus a man 
who has never had an hour’s judicial experience is 
put above two judges who have sat in the court 
ever since its organization twelve years ago, and 
above five others who have sat a shorter time in this 
court, but of whom two have had other judicial 
experience. Chief Judge Ruger is as worthy of 
such promotion as any man in the State, and we 
dare say he will make a pronounced success as a 
judge. The overwhelming defeat of Chief Judge 
Andrews was simply an incident of the great politi- 
cal revolution which our State has witnessed, and 
he is to be congratulated on having run so far ahead 
of his ticket as not to beaten by more, we will say, 
than one hundred thousand majority! Fortunately 
he will not be lost to the court, but will return to 
his former seat. But these events give us an oppor- 
tunity to say something about the mode of filling 
vacancies in the chief judgeship which has long 
been in our thoughts. It scems to us that it would 
be an improvement to have the oldest judge in the 
court, by tenure and by age, succeed to that place 
without election, and without respect to his polities. 
In case of equal tenure, seniority in age should pre- 
vail. His former place would be temporarily filled 
by appointment and permanently at the next elec- 
tion. Thus one election would suffice and the whole 
matter would lx As it now 
there generally must be two elections, and the com- 


speedily settled. is 
position of the court cannot be definitely fixed un- 
til more than a year shall elapse, unless an outsider 
shall be taken, as in the present instance. The lat 
ter alternative we deprecate as hardly just to the old 
members of the court and frequently a hazardous 
experiment for the public interests. We think 
there should be a constitutional amendment provid 
ing for this change. Whether in the present in- 
stance such a provision would have resulted in the 
elevation of Chief Judge Andrews or Judge Rapallo 
we do not know, but the conferring of the dignity 
upon either would have been amply merited. We 
reiterate that Chief Judge Ruger will doubtless 
grace the place in which he has been put; but he 
will probably feel a natural repugnance to being 
compelled to take his seat above so many lawyers 
so much more experienced in the judicial functions 
than himself. We know that the plan above pro- 
posed asks the people to give up the election of the 
chief judge by popular ballot, and that great stress 
was laid in the last constitutional convention on the 
importance of making this office directly elective. 
For ourselves we cannot see the sovereign virtue of 
the present plan, In several States the office regu- 
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larly rotates, as, we believe, in Indiana, Illinois, 
Michigan, and Vermont. While we do not think 
that plan desirable, we can see no possible objection 
to the other. The judges would all still be popu- 
larly elected, but the mere matter of the presidency 
would be removed from the sphere of politics. 


Mr. Robert Sewell has sent us a copy of his essay 
on ‘‘ Title to the Beds of Lakes and Ponds in the 
State of New York,” which was (not) ‘‘read before 
the New York State Bar Association,” at its last 
annual meeting. This is a very intelligent treatise 
on a subject of considerable practical importance in 
a State where Jack in his seven-league boots could 
hardly take a stride without stepping in a lake. We 
believe Minnesota is the ‘‘ banner State” in respect 
to lakes however; the number has been estimated 
almost as high as Mr. Grover Cleveland’s majority 
for governor. Mr. Sewell states his conclusions, 
which he seems to support by what little authority 
there is, as follows: “When the State makes a 
grant of land which includes within its bounds the 
whole of a pond or lake, of course it grants to the 
individual the bed of the lake. But if the grant is 
bounded by the lake, construction could hardly 
carry the line further than its margin. The rule of 
construction which protects the sovereign power 
from any implications in its grant would produce 
this result. But taking the case of a grant of land, 
for instance, including Lake George, to an individ- 
ual, and conceding to the grantee ownership in the 
bed of the lake, how are his deeds bounded by the 
jake to be construed? Is he to be held to have 
granted title to the water line or further? And if 
further, where will the boundary be? In the mid- 
dle of the stream? There is no stream, there can- 
not therefore be ownership as at common law, under 
fresh water rivers, ad medium filum aque. I have 
selected Lake George as an example, because it oc- 
cupies a position between the great lakes and the 
smaller ones. Its shape, the number of its islands 
and the contour of its shores, at once decide that 
it is impossible to find any middle line. Necessity 
here demands that the rule which has been adopted 
as to Lake Champlain must be applied to it. Lands 
bordering on the lake run to low-water mark. But 
this rule requires that the ownership of the bed of 
the lake should be held subservient to the title to 
its shores. The shore-owner’s line goes to the water, 
If it gradually subsides, as it does in almost all the 
lakes, the shore-owner’s property gradually enlarges 
pro tanto, and he cannot therefore be cut off from 
the lake by a grant to another person. His bound- 
ary line is always the water, so that in these metes 
and bounds there lies, perdu, a covenant running 
with the land that the grantor will hold the title to 
the bed of the lake, subject to the right of the 
shore-owner always to be bounded by its waters; as 
it shrinks in size, the shore-owner’s estate increases 
by accretion. The grantor cannot do what the 
State asserts its right to do, respecting lands 
bounded by the sea or the great rivers, sell to an- 
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other the strip between high and low-water mark, 
because any attempt to use the land under water in 
front of a shore-owner’s parcel would conflict with 
his boundary, or else limit his rights as a riparian 
owner.” 

The judiciary amendment was apparently carried 
at the late election. This is a very important meas- 
ure, both to the profession and to the public. It 
will give us twelve new judges of the Supreme 
Court, or forty-six instead of thirty-twoin all. The 
Albany Argus correctly states the matter as follows: 
‘* By the adoption of the amendment, the number 
of Supreme Court judges is raised from five to 
seven in the city of New York; from four to five in 
the Second, Third, Fourth and Sixth districts, and 
from five to six in the Fifth, Seventh and Eighth 
districts. Labelling each district with the name of 
the chief city in it, the public will see that New 
York district is to elect two more judges; the 
Brooklyn, the Albany, the Saratoga and the Elmira 
districts one each, and the Syracuse, Rochester and 
Buffalo districts two each.” These new judges are 
to be elected in their respective districts next No- 
vember. The Legislature are also authorized, by 
the amendment, to constitute not more than five 
General Terms, which means that they may make 
one new one. This is a very important feature of 
the provision, for it is in the General Terms that the 
hardest work and the greatest clogging of business 
is now found. 

In this city last Sunday there was a concerted 
action among the churches to petition the municipal 
authorities to enforce the Sunday liquor law. It is 
said there are eleven hundred grog-shops in this 
city. There are six hundred in Troy. All dealing 
death and damnation round the land on Sunday. 
This is the proper way to go to work —- to enforce 
the laws we have, before we concoct new ones to be- 
come dead-letters. The closing of grog-shops on 
Sunday would do more for morality and good-order 
in the community than any other measure that now 
occurs to us. It is singular indeed that people will 
so tamely submit to the constant and bold infraction 
of this law. If any merchant should undertake to 
keep open a dry-goods shop or the like on Sunday, 
he would speedily be brought to justice, although 
the act would not be generally baneful; but we have 
for years all over this country allowed the lowest 
class of the community to sell their incendiary mer- 
chandise on Sunday with scarcely a protest. The 
rigid enforcement of this law is vital, not on reli- 
gious or sentimental grounds, but for the plainest 
reasons of policy. Sunday is the day when men are 
idle and flush with money, and the devil is probably 
busier on the christian Sunday than all the other 
days of the week put together. We believe in en- 
forcing this law, and while we are about it we wish 
the authorities would stop the howling of news-boys 
on Sunday, which not only frequently disturbs the 
quiet of church-worship, but waken people up at 
an untimely hour 
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There seems to be a good deal of poetical read- 


ing among lawyers. A correspondent insists that 
the poetical quotation which we gave last week is 
incorrect and unrhythmical, and offers the following 
as the true reading: 
“The road of justice 

Curves round the cornfield and the hill of vines, 

Honoring the holy bounds of property. 

* * * Straight forward goes 

The lightning’s path, and straight the fearful path 

Of the cannon-ball. Direct it flies, and rapid.” 


The legal profession all over the country will note 
with regret the approaching retirement of Chief 
Justice Sharswood, of Pennsylvania. This gentle- 
man has for many years been one of the most ad- 
mirable of American judges. The books are full 
of his learning, and the dignity, purity, and mod- 
eration of his character have lent weight to his 
opinions. His name, cherished in his own State, 
will always be among the foremost of that great 
line of judges who have made the jurisprudence of 
Pennsylvania respected and potential both at home 
and abroad. 


To several inquiries after the promised opinion of 
our Court of Appeals in Hverson v. Powers, we must 
say that it has not yet been handed down. It is 
strongly suspected that Judge Tracey, the writer of 
it, had it in his pocket, during his late ‘‘run,” and 
it is hoped that as soon as he recovers his breath he 


will hand it down. 


—_——_—__.¢____—_. 


NOTES OF CASES. 





\ JE run across three recent definitions. In Kol- 

loch v. Porcher, Wisconsin Supreme Court, it 
is held that railroad ties are embraced by a statute 
giving a labor lien on ‘‘ lags and timber.” But in 
a contract for a right to enter upon land and cut 
and remove the ‘‘timber,” it is held that ‘‘ timber” 
does not include railroad ties made out of the trees. 
Hubbard v. Burton, 75 Mo. In The Chase, Young 
Adm. 113, the word ‘‘ spile” is used, as is common 
in America, in the sense of stake or post. The de- 
cree was affirmed by the privy council, and of this 
the American Law Review says: ‘‘Their lordships 
were good enough to say in their opinion, ‘ nothing 
need be said about the word spile. It may be the 
word used there. It means a post.’ There is an un- 
definable charm in this supercilious reflection upon 
colonial etymology. We find that Worcester speaks 
respectfully enough of the word; and if we thought 
as much of the matter as did the judicial commit- 
tee, we would examine other dictionaries, which we 
venture to believe they did not.” Webster also 
‘speaks respectfully” of spile, but we guess the 
Romans never talked about a spilum. As to the 
word written: Under a statute requiring an olo- 
graphic will to be ‘‘entirely written by the hand of 
the testator,” it will not answer to fill up a printed 
blank form. Matter of Rand's Estate, California Su- 
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preme Court. ‘‘Reformatory,” as a noun, means 
‘fall institutions and places in which efforts are 
made either to cultivate the intellect, instruct the 
conscience or improve the conduct; places in which 
persons voluntarily assemble, receive instruction and 
submit to discipline, or are detained therein for 
either of these purposes by force.” Hughes v. Daly, 
Connecticut Supreme Court of Errors. 


In Willett v. People, a murder case, in the forth- 
coming volume of Hun’s Reports, two curious 
points of evidence were passed upon. Upon the 
prisoner’s arrest letters were found in his trunk 
from the deceased and from his sister and daughter, 
hinting at improper relations between the prisoner 
and the daughter. No letter from the prisoner call- 
ing forth or answering these letters was proved. 
Held, that the court erred in admitting the letters 
against the prisoner. On the coroner’s inquiry a 
witness recognized the prisoner by his voice out of 
a number of persons passing behind and speaking 
the same words, which she testified had been spoken 
in her hearing by a person whom she believed to be 
the prisoner, and who called on her on the night of 
the murder. Proof of this experiment was admit- 
ted on the trial. On neither occasion did the pris- 
oner deny that he was that person. Held, that it 
was error to admit this evidence on the theory of 
an admission by the prisoner’s silence. 


To our late list of uncertain charities must be 
added a bequest for building a “ boys’ reformatory,” 
and one for ‘‘the most deserving poor of the city of 
M.” But a bequest ‘‘ for building a Catholic con- 
vent in N.” is valid, and inures to the persons em- 
powered by the laws of the Roman Catholic church 
to direct such erections. Hughes v. Daly, Connecti- 
cut Supreme Court of Errors, 14 Rep, 555. 


As to the power of a chattel mortgagee to take 
possession when he ‘‘ deems himself insecure, it is 
held in Werner v. Bergman, 28 Kans. 60, that it was 
not necessary for the mortgagee, in order to recover, 
to show that he had reasonable grounds for deeming 
himself to be insecure; but all that was necessary 
was to show that in fact he did deem himself inse- 
cure. The court said: 
a clause inserted in the mortgage that he shall have 
the right to the possession of the property until the 
mortgagee shall deem himself insecure, may secure 
himself such right, notwithstanding the provisions 
of the statute, and may retain the possession of the 
property until the mortgagee shall deem himself in- 
secure. If he wishes to vo still further, and retain 
the possession of the property until the mortgagee 


‘The mortgagor, by having 


shall have revsonable grounds to deem himself inse- 
cure, he can insert, or have inserted, a stipulation 
to that effect in the mortgage; or if he wishes to 
go still further, and retain the possession of the 
property until the mortgagee shall become in fact 
insecure, he can have a stipulation put into the 





mortgage to that effect. But if he chooses only to 
have inserted in the mortgage a clause that he shall 
have the right to the possession of the property un- 
til the mortgagee shall deem himself insecure, then 
he can only retain the property until the mortgagee 
does in fact deem himself insecure; and he has no 
right to question the grounds upon which the mort- 
gagee entertains such feelings of insecurity. He 
cannot say to the mortgagee: ‘You are unreasona- 
ble; you have no right to feel insecure; there are 
in fact no grounds for such feelings of insecurity.’ 
The only question at all material in such a case is 
whether the mortgagee does in fact so feel; and if 
the mortgagee claims that he has such a feeling, and 
afterward on the trial testifies that at the time he 
took possession of the property he had such a feel- 
ing, and if upon the facts of the case it is possible 
at all to believe that any person, however timid and 
fearful he might be, might have had such a feeling, 
then it should be held that the mortgagee had a 
right to take possession of the property.” Citing 
and approving Cline v. Libby, 46 Wis. 123; 8. C., 
32 Am. Rep. 700; Bradey v. Godfrey, 54 Il. 507; 8. 
C., 5 Am. Rep. 157; Boice v. Boice, 27 Minn. 371; 
Botsford v. Murphy, Michigan Supreme Court, Janu- 
ary, 1882. Distinguishing Furlong v. Cox, 77 Til. 
293; Davenport v. Ledger, 80 id. 574. 


In Meyers v. C., R. I. & P. R. Co., 5% Towa, 555 
(Sup. Court Trans.), it was held that an ordinance 
of a city limiting the speed of railway trains to 
four miles per hour, the road passing through agri- 
cultural lands, fenced on both sides, for three miles 
after entering the limits of the city, and before 
reaching the inhabited portion thereof, as a restraint 
upon commerce, is pro tanto void. The court said: 
**TIt is conceded by the defendant that under this 
section the city of Council Bluffs has the right to 
pass an ordinance regulating the speed of railway 
trains. It is claimed however that the regulation is 
a police regulation, and to be valid must be reason- 
able and proper, and not simply convenient; that 
the ordinance in question is unreasonable, oppressive 
and vexatious, and therefore void. In 1 Dillon on 
Municipal Corporations, § 319, it is said: ‘In 
this country the courts have often affirmed the 
general incidental power of municipal corporations 
to make ordinances, but have always declared that 
ordinances passed in virtue of the implied power 
must be reasonable, consonant with the general 
powers and purposes of the corporation, and not 
inconsistent with the laws or policy of the State.’ 
That courts may declare void an ordinance passed 
by a city, in virtue of its implied powers, is fully 
sustained by the following authorities: Hayes v. 
City of Appleton, 24 Wis. 542: Austin v. Murry, 16 
Pick. 121; Dunham vy. Trustees of Rochester, 5 Cow. 


462; 7. W. & W. Railway Co. v. Jackonville, 67 Tl. 
37; S.C.,16 Am. Rep. 611; Ee parte Frank, 52 Cal. 
606; S.C., 28 Am. Rep. 642; Kip v. Patterson, 2 


Dutch. 198; Commissioners v. Gas Co., 12 Penn. St. 
318; Waters v, Luch, 3 Ark, 110; Mayor v. Winfield, 
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8 Humph. 707; Clason v. Milwaukee, 30 Wis. 316; 
Clinton v. Phillips, 58 Ill. 102; S. C., 11 Am. Rep. 
52; Tugman v. Chicago, 78 Ill. 405. Whether a by- 
law or ordinance be reasonable is a question for the 
court. Commonwealth v. Worcester, 3 Pick. 461; 
State ¥. Overton, 4 Zab. 435. Under the ordinance 
in question, in this case, it would take three-quar- 
ters of an hour, after entering the corporate limits 
of Council Bluffs, to pass over three miles of rail- 
road, through agricultural lands, fenced on both 
sides and reach the inhabited portion of the city, 
and it would take over one hour and a quarter to 
reach the terminus of the railroad at the Union 
Pacific depot. One of the objects of railroads is to 
secure quick transportation for freight and passen- 
gers. The ordinance in question not only places an 
unreasonable restriction upon the railways them- 
selves, but it unreasonably impedes the whole trav- 
elling public. No necessity has been shown, and 
none certainly exists, for limiting railways to a 
speed of four miles an hour, for three miles before 
they enter the inhabited portion of a city, and 
whilst passing through agricultural lands fenced 
upon both sides. If all the cities situated along the 
line of the defendants’ roud between Council Bluffs 
and Chicago should enact and enforce a like ordi- 
nauce, it is apparent that the time between the two 
cities would be greatly increased. The ordinance 
operates as a restraint upon commerce, and in our 
opinion ought not to be sustained.” See Ward v. 
Mayor and Aldermen of Greenville, 8 Baxt, 228; 8. 
C., 35 Am. Rep. 700, and note, 702; 24 Alb. Law 
Jour. 84. 





IS THE JURY SYSTEM A FAILURE? 





WRITER in the Century magazine for Novem- 
ber, in a somewhat extended article, condemns 

our jury system as a failure, and after the manner 
of performing a duty, proposes a substitute for it. 
The system he admits to be good in two respects, 
namely, that it has a tribunal made up of several 
members, and that the assent of every member is 
required to its verdict. But in every other way it 
is bad. In the first place the method of selection by 
lot is wrong. We do not select the enginemen who 
run railway trains in that manner, neither do we our 
mill-workmen, our shoemakers, nor our account- 
ants. Then the jury is made up of men who have 
no knowledge of the law — who follow other call- 
ings, and who have practically no experience or 
training in hearing and deciding mere questions of 
fact. And in causes which are tried before a jury 
no final judgment can be had without a jury’s ver- 
dict. From these bad points follow these results: 
We are compelled to use in the determination of 
controversies in the courts a double tribunal made 
up of one man who knows the law and twelve men 
who do not, but where the twelve men who do not 
know the law decide the case. Then it is not pos 


sible for a jury to take time enough to decide in 
case of a protracted trial. 


‘Tn a cause which has 





a large mass of conflicting testimony it is an impos- 
sible thing even for the most able and experienced 
judges to give sound decisions upon mere matters 
of fact without having the exact record of the wit- 
nesses’ words, copies of all the papers, and above 
all things, time to read and think.” But a jury de- 
pending upon mere memory come to a decision in a 
hurried conference of one or two hours, or if a longer 
time is taken, the result at times depends upon a 
mere contest of physical endurance. In addition to 
this the judge has no time to consider the questions 
of law presented to him at the end of the trial, and 
concerning which he charges the jury. ‘‘In short 
both judge and jury are placed in circumstances 
which go far to make a careful examination of the 
law and facts of a case impossible, and to make 
error certain.” Another objectionable result is the 
exclusion of testimony not strictly relevant to the 
points to be decided, for fear that it will have an 
undue weight in the jury’s minds. Thg final ob- 
jection to the system is that it necessitates appellate 
courts, because under it there will of certainty be 
errors to correct. As these courts do not give judg- 
ment upon the merits of a cause, but for some error 
of law send it back for a new trial by a jury, delay 
and expense to suitors is caused. 

A correspondent in another part of the magazine 
referred to mentions what he considers to be 
another evil of the jury system, namely that their 
verdicts are usually not controlled by the evidence 
but by elements having no bearing upon the con- 
troversy. That a women or a child is a party, that 
the litigation is between an individual and a cor- 
poration and other circumstances of like character 
are powerful to control the verdict. 

The writer and the correspondent each suggest a 
substitute for the jury, the one a tribunal of trained 
men who shall, by unanimous verdict, determine a 
case upon the law and the facts and from whose de- 
cision there is to be no appeal; the other a single 
judge as in equity whose’ decision in all matters 
shall be reviewed by an appellate court. We will 
not concern ourselves with these suggestions, but 
will inquire whether the evils claimed to appertain 
to the jury system actually exist and whether that 
system is not adopted to secure justice to litgants. 

That the jury are chosen by lot is not a fair way 
of stating the case. A certain number of men, all 
of whom are believed to be equalified by age, by 
ability and by experience to sit as jurors are selected 
for that purpose from the body of the people. But 
there are so many of these chosen persons that it 
would be inconvenient and unnecessary for all to 
attend at a sitting of the court. Such a number only 
as will be needed are therefore designated and the 
lot is used as a handy mode of designation. When 
a cause comes on for trial if the jurors are mentally 
or physically or in any way incompetent to sit, the 
suitor is entitled to have them set aside and if he 
thereby exhausts the number drawn a new drawing 
will take place, to be continued, if necessary, until 
every person liable to jury duty in the county has 
been submitted to inspection, In fact the lot is not 
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used to select jurymen but only to arrange them in 
line as being preferable to any other method of 
classification. 

Next as to the want of experience and training in 
hearing and deciding questions of fact. To become 
conversant with the law or with any other branch of 
learning or with any craft or trade requires time and 
experience. So it does to become capable of judg- 
ing in relation to facts of determining from conflict- 
ing statements where the truth lies. But every 
individual from childhood until the time when the 
faculties begin to fail is being trained in this direc- 
tion, and we believe the man engaged in industrial 
pursuits full as much so as the lawyer engaged in the 
trial of causes. A business man of mature years is 
one experienced and trained in hearing and deciding 
questions of fact. Every day of his life he has been 
called upon to determine facts, where if his decision 
is erroneous he must lose the case. We doubt if any 
tribunal can be found, better trained for the pur- 
pose of determining facts than an intelligent jury. 

That judges make mistakes in their charges, and 
sometimes admit incompetent evidence is undoubted, 
and we believe, in most cases, erroneous verdicts 
arise from this cause, rather than from any false 
judgment on the part of jurors. That a jury may 
confer concerning and decide in a few hours a case 
that it has taken weeks to try is true, but it does not 
follow that the decision is ill-considered or hastily 
reached. The juror who sits day by day listening 
to evidence is not listening merely. He is, as he 
hears, deciding and in the conference with his asso- 
ciates he merely records the result. If the verdict 
is returned promptly after the jury retire, it is be- 
cause twelve minds, acting independently, have 
reached the same conclusion. 

That juries are influenced to their verdicts by cir- 
cumstances extraneous to the evidence is undoubted. 
This is the weak side of the jury system. Statutes 
limiting damages in certain classes of action would 
do much to mitigate the injustice arising from this 


cause, 
—_.———_—— 


WAIVER BY SURETY OF DEFENSE OF STAT- 
UTE OF LIMITATIONS. 
VERMONT SUPREME COURT, JANUARY TERM, 1882. 
SMITH v. LINCOLN.* 

A recognizor on a writ may pay the costs for which he was 
held, though barred by the Statute of Limitations, and 
recover from his principal the amount so paid. 

Pigg by a surety against bis principal on a recog- 

nizance to recover what he had paid for defendant 
on such recognizance. The defense was that the debt 
was barred by the Statute of Limitations when plaint- 
iff was sued on the recognizance which fact plaintiff 

did not set up. Judgment below for plaintiff. The 

opinion states the other facts. 

W. W. Stickney, for defendant. 
W. H. Smith, for plaintiff. 


RowE Lu, J. We do not decide when debt on a recogni- 





* Appearing in 54 Vermont Reports 





zance in a writ is barred by the Statute of Limitations. 
The decision of that question is not necessary to a 
determination of this case, for if the action against the 
plaintiff on his recognizance was barred, we hold that 
he was not bound to avail himself of that defense. 
Plaintiff entered into his recognizance at defendant’s 
request, and his payment thereof must be taken to 
have been equally at defendant's request, and for his 
benefit. Of what avail to defendant would plainvtiff’s 
defense of the statute have been, since the judgment 
against the defendant was in full force at the time 
plaintiff was sued? Shaw v. Loud, 12 Mass. 561. 

In Cahill vy. Bigelow, 18 Pick. 369, it was held that 
the trustee was not bound. against his own choice, to 
set up the Statute of Frauds, to avoid his verbal prom- 
ise to pay a debt due from the defendant to a third 
person. The Statute of Limitations does not extin- 
guish the debt or other liability, but only takes away 
the right to enforce it against the willof the party 
liable. 

Ellicott vy. Nichols, 7 Gill, 85, relied upon by the de- 
fendant, is not in point. There the question was, 
whether one partner, by acknowledgments and ad- 
missions made after the dissolution of the firm, and 
after the statutory bar had attached to the firm note 
in the suit, could remove the bar as to the other part- 
ners, and it was held that he could not. 

In Bachellor v. Priest, 22 Pick. 398, plaintiff's liability 
on the draft indorsed by him never became fixed, and 
so it was held that the consideration for the bill in 
suit, which he held as collateral security for his in- 
dorsement of said draft, had failed. It is not neces- 
sary, as an unqualified proposition, that a surety should 
be under legal obligation to pay, in order to raise an 
implied promise on the part of his principal to repay. 
Jackson v. Jackson, 51 Vt. 253, is to the contrary. 

Judgment affirmed. 


—_—_.>__—_—__ 


WHAT IS NOT A FINAL JUDGHENT. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER, 1882. 


Bostwick V. BRINKERHOFF. 

Upon an appeal by plaintiff from a judgment sustaining a 
demurrer to the complaint the appellate court ordered 
and adjudged ‘‘ that the judgment be reversed and 
judgment be rendered for plaintiff on demurrer with 
costs, with leave to defendants on payment of costs to 
answer the complaint.’’ Held, not a final judgment and 
not appealable to the Federal Supreme Court from a State 
Court. 

N error to the Court of Appeals of the State of New 

York. 

This action was brought by Theodore Brinkerhoff 
suing in his own behalf and for the benefit of the other 
stockholders of the National Bank of Fishkill, against 
Henry Bostwick, as receiver of such bank, and others, 
directors of said bank. This was a motion to dismiss 
the appeal. Sufficient facts appear in the opinion. 

Waite, C. J. This was a suit begun in the Supreme 
Court of the State of New York by a stockholder ina 
National bank against the directors, to recover dam- 
ages for their negligence in the performance of their 
official duties. A demurrer was filed to the complaint, 
which raised among others the question whether such 
an action could be brought in a State Court. The 
Supreme Court at Special Term sustained the demurrer 
and dismissed the complaint. This judgment was af- 
firmed at General Term. An appeal was then taken to 
the Court of Appeals, where it was ordered and ad- 
judged “that the judgment of theGeneralTerm ... be 
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- .. reversed and judgment rendered for plaintiff on de- 
murrer with costs,with leave to the defendants to with- 
draw the demurrer within thirty days, on payment of 
costs, . . . aud to answer the complaint.’ It was also 
further ordered that the record and the proceedings in 
the Court of Appeals be remitted to the Supreme 
Court, “ there to be proceeded upon according to law.”’ 
From this judgment of the Court of Appeals a writ of 
error was taken to this court, which the defendant in 
error now moves to dismiss because the judgment to 
be reviewed is not a final judgment. 

The rule is well settled and of long standing that a 
judgment or decree to be final, within the meaning of 
that term as used in the acts of Congress giving this 
court jurisdiction on appeals and writs of error, must 
terminate the litigation between the parties on the 
merits of the case, so that if there should be an affirm- 
ance here, the court below would have nothing to do 
but to execute the judgment or decree it had already 
rendered. Whiting v. Bank of U.S., 13 Pet. 15; Forgay 
v. Conrad, 6 How. 204; Craighead v. Wilson, 18 id. 201; 
Bebee v. Russell, 19 id. 285; Bronson v. Railroad, 2 Bl. 
531; Thompson v. Dean, 7 Wall. 345; St. Clair Co. v. 
Lovingston, 18 id. 628; Parcels v. Johnson, 20 id. 654; 
Railroad v. Swasey, 23 ‘d. 409; Crosby v. Buchanan, 
id. 453; Commissioners v. Lucas, 93 U.S. 113. It has 
not always been easy to decide when decrees in equity 
are final within this rule, and there may be some ap- 
parent conflict in the cases on that subject, but in the 
common-law courts the question has never been a dif- 
ficult one. If the judgment is not one which disposes 
of the whole case on its merits, it is not final. Conse- 
quently it has been uniformly held that a judgment of 
reversal with leave for further proceedings in the 
court below cannot be brought here on writ of error. 
Brown v. Union Bank, 4 How. 466; Pepper v. Dunlap, 
5 id. 51; Tracey v. Holcombe, 24 id. 426; Moore v. Rob- 
bins, 18 Wall. 588; M*Comb v. Knox Co., 91 U.S. 1; Baker 
v. White, 92 id. 179; Davis vy. Crouch, 94 id. 514. This 
clearly is a judgment of that kind. The highest court 
of the State has decided that the suit may be main- 
tained in the courts of the State. To that extent the 
litigation between the parties has been terminated, so 
far as the State courts are concerned, but it still re- 
mains to decide whether the directors have in fact 
been guilty of the negligence complained of, and if so, 
what damages the stockholders have sustained in con- 
sequence of their neglect. The Court of Appeals has 
given the defendants leave to answer the complaint 
and the trial court has been directed to proceed with 
the suit accordingly. Such being the case, it can in no 
sense be said that the judgment we are now called on 
to review terminates the litigation in the‘suit. 

The motion to dismiss is granted. 


o—_——__—__ 


ALTERATION OF NUMBER OF BANK 
MATERIAL. 


ENGLISH COURT OF APPEAL, APRIL 28, 1882. 


SUFFELL v. GOVERNOR AND COMPANY OF BANK OF 
ENGLAND. (47 L. T. Rep. N.S. 146.) 


An alteration of the number printed ona Bank of England 
note is a material alteration of the note which renders it 
void, and discharges the bank from any liability in respect 
of it to an innocent holder for value. 

Aninstrument containing a contract may in some cases be 
avoided by an alteration which does not affect the con- 
tract. 


CTION upon several promissory notes issued by 
defendant. The answer was in substance that the 


NOTE 


notes in question were after their issue feloniously al- 
tered, the alteration consisting ina change of the num- 








bers of the notes. Sufficient other facts appear in the 
opinion. The court below (Lord Coleridge, C. J.) gave 
judgment for the plaintiff and defendant appealed. 
JesseL, M. R. This is an appeal from a decision of 
the Lord Chief Justice of England in a very important 
case. The question raised by it is, what is the effect of 
an alteration in the number of a Bank of England note 
as regards the liability of the bank to pay the note to 
an innocent holder? The answer to that question de- 
pends partly on the general law and partly on the con- 
struction of the particular instrument, 7. e., a bank 
note. The attention of the Lord Chief Justice appears 
not to have been directed to the difference between a 
Bank of England note and an ordinary promissory 
note. If it had been he might have decided this case 
differently. Moreover a very large number of cases 
were cited in the court below which are not technically 
binding on this court, but were on that; and it may be 
that the Lord Chief Justice felt himself bound by 
those cases. I will first consider what the general law 
on the subject is, which is settled beyond all dispute. 
The leading case on this subject is, and has been from 
the time of James I., when it was decided, Pigot’s case 
11 Co. Rep. 26 b. Whatever may be said as to the third 
resolution in that case, no doubt has ever been thrown 
on the second, which is as follows: ‘* Secondly, it was 
resolved that when any deed is altered in a point ma- 
terial, by the plaintiff himself or by any stranger, with- 
out the privity of the obligee, be it by interlineation, 
addition, rasing, or by drawing of a pen through a line 
or through the midst of any material word, the deed 
thereby becomes void.”’ So that the alteration must 
be ina point material; but an alteration even ina 
single word is sufficient if that word be material. The 
next point is as to whether that rule applies to instru- 
ments not under seal. It has been decided that it does 
by the case of Master v. Miller, 1 Smith, L. C. 871; 4T. 
R. 320; 2 H. BI. 140, as long ago as 1791. In that case 
Lord Kenyon says: “That the alteration in this in- 
strument would have avoided it if it had been a deed, 
no person candoubt. And whyin point of policy 
would it have had that effect in adeed? Because no 
man shall be permitted to take the chance of commit- 
ting a fraud, without running any risk of losing by the 
event when it is detected. At the time when the cases 
cited of deeds were determined forgery was only a mis- 
demeanor. Now the punishment of the law might well 
have been considered as too little, unless the deed also 
were avoided; and therefore the penalty for commit- 
ting such an offense was compounded of those two cir- 
cumstances, the punishment forthe misdemeanor, and 
the avoidance of the deed.’ Ashurst, J., says this: 
‘*Tt seems admitted that if this had been a deed, the 
alteration would have vitiated it. Now I cannot see 
any reason why the principle on which a deed would 
have been avoided should not extend to the case of a 
bill of exchange. All written contracts, whether by 
deed or not, are intended to be standing evidence 
against the parties entering intothem. There is no 
magic in parchment or in wax: and a bill of exchange, 
though not a deed, is evidence of a contract as much 
as a deed, and the principle to be extracted from the 
cases cited is that any alteration avoids the contract.” 
I will not refer to the judgment of Buller, J., because 
he differed from the rest of the court. But Grose, J., 
who is very plain on this point, says: ‘* Pigot’s is the 
leading case; from that I collect that whena deed is 
erased, whereby it becomes void, the obligor may plead 
non est factum, and give the matter in evidence, be- 
cause at the time of plea pleaded it was not his deed; 
and secondly, that when a deed is altered in a material 
point by himself or even by a stranger, the deed 
thereby becomes void.’’ He means by a stranger a 
person who is not a party or privy to the deed. I make 
that remark because the meaning of stranger is some- 
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times forgotten. ‘‘ Now the effect of that determina- 
tion is that a material alteration in a deed causes it no 
longer to be the same deed. Such is the law respecting 
deeds; but it is said that that law does not extend to 
the case of a billof exchange; whether it does or not 
must depend on the principle on which this law is 
founded. The policy of the law has been already 
stated, namely that a man shall not take the chance of 
committing a fraud, and when that fraud is detected, 
recover on the instrument as it was originally made. 
In such a case the law intervenes, and says that the 
deed thus altered no longer continues the same deed, 
and that no person can maintain an action upon it. In 
reading that and the other cases cited, I observe that it 
is nowhere said that the deed is void merely because 
it isthe case of a deed, but because it is not the same 
deed. A deed is nothing more than an instrument or 
agreement under seal; and the principle of these cases 
is that any alteration in a material part of any instru- 
ment or agreement avoids it, because it therby ceases 
to be the same instrument. And this principle is 
founded on great good sense, because it tends to pre- 
vent the party in whose favor it is made from attempt- 
ing to make any alteration in it. This principle 
too appears to me as applicable to one kind of instru- 
ment as to another.’’ I have read these passages from 
the judgments of the King’s Bench, because they state 
distinctly what the law is. Butthe case was carried to 
the Exchequer Chamber, and is at that stage reported 
in 2H. Bl. 140. Eyre, C. J. says: ‘* When it is admit- 
ted that the alteration of a deed would vitiate it, the 
point seems to me to be concluded; for by the custom 
of merchants a duty arises on bills of exchange from 
the operation of law in the same manner as a duty is 
created on adeed by the act of the parties.’’ Mac- 
donald, L. C. B. says: ‘‘ I see no distinction as to the 
point in question between deeds and bills of exchange; 
and I entirely concur with my Lord Chief Justice in 
thinking there would be more dangerous consequences 
follow from permitting alterations to be made on bills 
than on deeds.’’ Therefore Master v. Miller shows that 
the law as to the effect of a material alteration applies 
to all instruments in writing. The only other case 
that I will mention, because it isthe only other case 
binding on this court, is that of Cooper v. Davidson, 13 
M. & W. 343. That was the case of an instrument not 
under seal being avoided by a material alteration; and 
the judgment does not proceed upon the nature of the 
particular instrument in that case, but is expressed in 
perfectly general terms. The only question therefore 
that we have to consider in this case is, what is a 
material alteration? It is to be observed that all cases 
of this sort are cases of great hardship, because the de- 
fendant gets rid of the obligation that he has put him- 
self under by the instrument perhaps altogether. I 
will first consider whether this is an important or 
material alteration apart from the authorities, which 
are conflicting and not binding upon us. It is alleged 
by the respondent that it has been established by a 
series of decisions that wherever the question is 
whether an alteration in a contract is material, it must 
be an alteration affecting the contract in order to be 
held to be so; and that where the question arises with 
regard to instruments that are not contracts, the 
alteration in order to be material must affect the 
rights of the parties under the instrument. There are 
two suggestions therefore: First, that a material alter- 
ation of a contract must affect the contract; secondly, 
that a material alteration of an instrument which does 
not contain a contract must affect the rights of the 
parties under the instrument. Therefore two questions 
arise: First, whether those suggested limits are rea- 


sonable, and ought to be admitted by the Court of Ap- 
peal; secondly, whether, if they ought to be admitted 
at all, they ought to be extended beyond the cases to 





which they have been applied, which have been cases 
of ordinary commercial contracts or other ordinary in- 
struments. Itis not necessary for us to decide now 
whether those cases have been rightly decided which 
limit the materiality of alterations in instruments con 

taining contracts to alterations that affect the contract 
itself. It may be doubted whether there can be any 
thing that a reasonable person would call a material 
alteration of such an instrument which would not 
affect the contract. For instance an alteration of the 
number of a cheque would not affect the contract, and 
would not be a material alteration. But take the case 
of the bonds of a foreign government or of a municipal 
corporation, and suppose, as is sometimes the case with 
such instruments, that the holders of those numbers 
are to be paid which are drawn by lot; in such a case 
the alteration of the number would affect the contract, 
and would be a material alteration. Therefore before 
tho question, whether an alteration is a material one, 
can be answered in such cases it is necessary to know 
exactly what the instrument is, what the alteration is, 
and what the effect of the particular alteration is upon 
the particular instrument. The majority of the cases 
cited may have been rightly decided, and yet they may 
not furnish any rule by which we can decide whether 
the particular alteration in question is material. A 
Bank of England note is not an ordinary commercial 
promise to pay money; it is, as we know, a promissory 
note in terms, but it is not an ordinary promissory 
note. It is part of the currency of the country; itisa 
legal tender for 5/.; it is protected against mutilation 
or alteration by act of Parliament; its preservation in 
a pure state is a matter of the utmost importance. The 
practice of putting the number on the note dates from 
a very long time ago. Now there is an act of Parlia- 
ment which says that any man who produces at the 
Bank of England an equivalent quantity of gold 
bullion shall be entitled to receive bank notes. Could 
it be contended that the bank could give in exchange 
for the bullion notes without numbers, which the per- 
son who received them would not be able to use, be- 
cause no one would take them? I take it that the act 
of Parliament means that the bank must give in 
exchange notes in the ordinary form. No doubt the 
bank might alter the ordinary form of its notes after 
due notice; but that is another matter. Now there is 
another use in the numbers which are put on these 
notes. It enables a person who loses notes to trace 
them, and also to discover crime by tracing the thief, 
and it prevents crime by making the notes traceable 
by reason of theirnumbers. We are told also that the 
numbers enable the bank more easily to detect forgery, 
and also to keep aregister of the notes issued so as to 
know the amount for which they are liable. Knowing 
the use made of the numbers; knowing the mode in 
which they are regarded by the public, and the mode 
in which they are utilized by the bank, no one could 
say for a moment that the number was not a material 
part of the note, or that the alteration of the number 
was not a material alteration of the note. I think that 
was the opinion of the Lord Chief Justice, if there had 
been no cases to restrict his interpretation of material 
alterations. I now come to consider the authorities 
on which alone the Lord Chief Justice determined this 
case. As I have said, the authorities deal only with 
ordinary mercantile instruments. The considerations 
upon which those cases were decided would not enable 
the judges who decided them to decide what was the 
effect of an alteration of a number of a bank note, 
which is something more— much more as I have said— 
than an ordinary mercantile instrument. It has been 
said that where the alteration only supplies in words 
what would have been the legal effect of the instru- 
ment without such words, that is not a material alter- 
ation of the instrument. That is quite clear. It has 
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also been laid down that where the alteration is such 
that it relieves a party who would otherwise have been 
bound, or binds a party who would otherwise not have 
been bound, that is a material alteration of the instru 
ment. [cannot find any case where the doctrine is 
laid down in such explicit terms as it has been by the 
Lord Chief Justice in this case; it is rather a deduction 
from all the cases than a citation of a principle laid 
down in any one of them. Hesays: ‘It has always 
been held that the alteration which vitiates an instru- 
ment must bea material alteration, 7. e., must be one 
which alters or attempts to alter the character of the 
instrument itself, and which affects or may affect, the 
contract which the instrument contains or is evidence 
of. Sanderson v. Symonds, 1 B. & B. 426, and Aldous 
v. Cornwall, L. R., 3Q. B. 573; 37 L. J. 201, Q. B., are 
clear authorities to show that an immaterial alteration 
will notdo.”’ Iam by no means satisfied that that is 
incorrect as regards ordinary mercantile instruments; 
and I expressly reserve to myself the right of saying 
when such cases occur, that they have not been 
decided by this case. [ should not Jike to say any 
thing disrespectful of the judgment of the Master of 
the Rolls in Ireland in the case of Caldwell v. Parker, 
Ir. R. Rep., 3 Eq. 519-526, except that I disagree with 
it. This is clearly a case within the general law; there 
is no authority binding on us to compel us to hold that 
this isan exception to the general law; and notwith- 
standing the hardship which our decision may inflict 
upon the plaintiff, there are strong and unanswerable 
reasons for not limiting in the present case the mean- 
ing of the words ‘ material a'terations,’’ and for 
holding that the defendants are entitled to succeed 
upon this appeal. 

Brett, L. J. In this case the plaintiff for full value 
and with perfect innocence, bought certain Bank of 
Englund notes, and presented them at the bank for 
payment; the bank declined to pay them; thereupon 
the plaintiff brought an action for the precise amount 
of these notes, that is, forthe exact sum which the bank 
undertook to repay to the holder of them. The ques- 
tion is whether the innocent proprietor of those notes 
can recover the exact amount for which the bank is- 
sted them, or whether the bank can say, we decline 
to pay the very sum which by the issue of the notes we 
undertook to pay to the person who should present 
them. If the bank is not liable to pay the amount of 
these notes there isa great hardship inflicted upon the 
innocent purchaser; and the bank, so far as these 
instruments are concerned, will escape the obligation 
to pay the very sum which they undertook to pay for 
value received when these instruments were issued by 
them. As between tne individual parties in this case 
therefore there can be no question that one would get 
agreat advantage, and that a considerable hardship 
would be inflic ed upon the other. After these notes 
had been issued, one of the figures in the numbers of 
each of them was altered; some person purposely 
altered that figure witha fraudulent intention to pre- 
vent the tracing of the notes. It isa material point 
that the alteration was purposely made. = |t is argued 
that the intentional alteration of the numbers of the 
notes does not relieve the bank from paying the holder 
of them; that the alteration does not affect the con- 
tract contained in the notes; that there is no evidence 
that the notes were stolen, no evidence how the person 
who made the alteration came into possession of the 
notes. The argument on the other side is that the 
person, whether thief or not, having possession of these 
instruments, which were bank notes, could so long as 
they were unaltered, have enforced payment of them 
upon the bank. It is argued that a bank note besides 


being acontract isa piece of currency, so that the 
payment of a debt by a bank note is a good payment; 
and that the holder of a bank note is entitled to pay- 








ment by the bank however the person who paid it to 
him got possession of it, because it is a part of the cur- 
rency. It is said that whether the contracts contained 
in these notes have been altered or not, there has been 
an alteration which affects their identity, and is there- 
fore material. Now it is clear that a bank note does 
contain a contract, but itis an ambulatory contract, 
passing from hand to hand, a contract by the bank to 
pay the holder whosoever he may be. It contains a 
contract, and isa contract, but it is something more. 
Itis a part of the currency. The alteration has not in 
any way affected the contract here. I agree that the 
number on the note is no part of the contract. The 
question will be therefore whether the rule that the 
only alteration which vitiates an instrument contain- 
ing a contractis an alteration which affects the con- 
tract applies to bank notes. I think the plaintiff is 
right in this that whatever the instrument may be to 
which this rule is applicable, the alteration must be 
material. [think an immaterial alteration does not 
vitiate any instrument for any purpose. Iineline to 
agree that where an instrument contains only a con- 
tract, no alteration of such an instrument as that 
which does not affect the contract can be material. 
But I think the rule that a material alteration avoids 
an instrument is applicable to instruments that con- 
tain no contract atall; if so in the case of such in- 
struments, of course the material alteration must be an 
alteration that does not affect a contract. There may 
therefore be material alterations that do not alter any 
contract. I incline to think with regard to instru- 
ments that either contain no contract at all or contain 
something besides the contract, that the rule may be 
thus stated: whenever any instrument is purposely 
altered by a person in lawfal possession of it, the in- 
strument is void for the purpose of enabling any person 
to sue upon it, orto defend himself by relying upon its 
obligatory force as an instrument. Iam not sure that 
although an instrument is void for those purposes, it 
may not be good for other collateral purposes; but an 
instrument purposely altered is void for the purposes 
I have mentioned, although tke alteration does not 
affect any contract. The question then remains, what 
is a material alteration? Any alteration of an instru- 
ment is material which would alter the business effect 
of it if used for the ordinary business purposes for 
which such aninstrument or any part of itis used. 
The question here then becomes, does the alteration 
of the number of a bank note alter or affect the 
business effect of it if used for the ordinary business 
purposes for which a bank note or any part of it is 
used? TI have said that the alteration of the number 
of a bank note is not a material alteration of a contract 
contained in it; but I think that it is a material 
alteration ofa part of the instrument used for ordinary 
business purposes. The number of a noteis important 
for the business use of it in the hands of every person 
into whose hands the note may come. A _ person is 
entitled to have from the bank a note that will pass as 
currency without question or doubt. A note without 
a number on it never could pass without question or 
doubt. Is is also used for the purpose of tracing the 
note into the hands of any person to whom it may 
come. The numbers therefore are a part of the note 
used for ordinary business purposes by the holder of it. 
I do not rely on the alteration of the identity of the 
note in any other sense than that. If there is an 
alteration which affects the legal effect of the contract, 
it is obvious then that there are two contracts which 
are not identical. ‘The question is whether we are 
right in extending the rule to such an instrument as 
that under consideration, or rather whether the rule is 
not reasonably applicable to such acase. It is said 
that the rule has been confined to cases of an alteration 
of the contract. In Master y. Miller, ubi sup., the 
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action was brought upon a bill of exchange, and there 
had been an alteration of the date. The decision 
there is that an alteration in a contract so as to affect 
that contract vitiates it. But the principle laid down 
in Master yv. Miller goes further in its application than 
to an instrument which contains only a contract. The 
words which Lord Kenyon uses are: ** All written in- 
struments which were altered or erased should be 
thereby avoided.’’ You must read in “ in a material 
part.’?’ Then Grose, J. says: ‘*‘A deed is nothing 
more than an instrument or agreement under seal, and 
the principle of those cases is that any alteration in a 
material part of any instrument or agreement avoids 
it, because it thereby ceases to be the same instrument. 
And this principle is founded on great good sense, 
because it tends to prevent the party in whose favor it 
is made from attempting to make any alteration in it. 
This principle too appears to me as applicable to one 
kind of instrument as another.’ I think that he in- 
tended to comprise instruments which were not 
contracts and instruments which were not only 
contracts within the rule. The case which I ventured 
to suggest of an alteration in the statement of the con- 
sideration for a bill of sale, which would affect the 
validity of the registration of the instrument, although 
it would not affect the contract seems to me to be an 
illustration of the principle; and [ cannot doubt that 
such an alteration would invalidate the bill of sale, as 
affecting the rights of the parties. It seems to me 
therefore, both on principle and authority, that an 
alteration may vitiate an instrument, although it does 
not alterthe contract contained in the instrument, 
unless the instrament contains nothing except a con- 
tract. 

Corton, L. J. In this case the plaintiff is a bona fide 
holder for value of certain Bank of England notes. 
There is no imputation on him with regard to them. 
The question is whether the rule laid down in Pigot’s 
case, ubi sup., that a deed when altered in a point ma- 
terial is void, prevents the plaintiff from recovering 
from the Bank of England the value of these notes, 
the numbers of which have been intentionally altered. 
The rule so laid down as to deeds was afterward ex- 
tended in Muster v. Miller, ubi sup., to other instru- 
ments, and it is now well established that a bona fide 
holder for value of a negotiable instrument cannot re- 
cover on it when it has been altered in a material par- 
ticular. The question is whether a material alteration 
is confined to an alteration that is material because it 
alters the contract contained in the instrument. There 
is no case, except the case in Ireland, Caldwell v. 
Parker, in which the judges have so restricted the 
rule. Asto Caldwell v. Parker, ubi sup., Lagree with 
my learned brother that the decision is not correct, 
and I decline to follow it. Onthe other hand, one 
does find that the rule was not so limited. Itis put in 
Grose, J.’s judgment in Master v. Miller as follows: 
‘““A deedis nothing more than an instrument and 
agreement under seal; and the principle of those cases 
is that any alteration in a material part of any instru- 
ment or agreement avoids it, because it thereby ceases 
to be the same instrument;’’ thus putting it on an 
alteration in the instrument, not on an alteration of 
the contract. Ofcourse it is not every small alteration 
in an instrument that would avoid it; it must be such 
a substantial alteration as that it may be fairly said 
that the instrument is not the same instrument. In 
Sanderson v. Symonds, ubi sup., Dallas, C. J. says: 
“The original rule is not intended so much to guard 
against fraud as to ensure the identity of the instru- 
menf, and prevent the substitution of another without 
the privity of the party concerned.”” In Knill v. 


Williams, 10 East, 431, where the only alteration in the 
promissory note was the addition of the words “for 
the good will of the lease and trade of Mr. F. Kuill, 





deceased ’’ to the words “ value received," it was con- 
tended that there was an alteration of the contract. 
But the judgment was not on that ground. The 
judgment is on the ground that there was an alteration 
of the instrument, which might be used for other pur- 
poses. Lord Ellenborough says: “If a bond, for 
example, were conditioned for the payment of money 
generally, could it afterward be introduced by way of 
recital that the money had been advanced out of a 
particular fund, which might afterward be made use 
of for other purposes? The effect of the alteration is 
to narrow the value from value received in general to 
the value expressed, which I cannot say is not a ma- 
terial alteration.’’ The principle of his decision in that 
case was not that there was an alteration of the con- 
tract, but that there was such an alteration of the 
instrument as would make it substantially a different 
instrument, and would affect the rights of the parties 
in other matters. Grose, J., says: ‘*The question is 
whether the alteration introduced made it a different 
note. If it be material it is a different note. And it 
certainly is material for it points out the good will and 
trade of F. Knillas the particular consideration for the 
note, and puts the holder upon inquiring whether that 
consideration had passed.’’ Bayley, J., says: ‘‘The 
case of Master v. Miller decided that an alteration ina 
material part of a bill after it has issued makes a new 
stamp necessary; and this was material, for it was 
evidence of a fact which if necessary to be inquired 
into must otherwise have been proved by different 
evidence.’’ Simmonsv. Taylor, 4 C. B., N. 8. 463, was 
the case of a crossed cheque, and it was held that the 
erasing of the crossing did not vitiate the cheque. But 
that was on the ground that the crossing was no part 
of the cheque, but a mere direction to the banker. 
The question whether an alteration is material must 
depend upon the nature of the instrument that has 
been altered. It has not been laid down in any case 
that the test that has been applied in some of the 
cases namely, whether the contract contained in the 
instrument was altered or not, is applicable to every 
possible case. It may have been applicable to every 
case that has yet arisen; it is not, in my opinion, ap- 
plicable to the case of a bank note which has not before 
arisen; and it has never been laid down that in sucha 
case an alteration of the contract is the only test of a 
material alteration. The principie really is not that an 
alteration of the contract, but that any substantial 
alteration of the instrument vitiates it. What is the 
instrument that we have te consider in this case? A 
Bank of England note. Can it be said that the num- 
ber is not an essential part of the uote? Noone for 
years would bave taken a note without a number upon 
it. The Bank of England in order to secure as far as 
they can the persons who hold their notes from loss, 
when notice has been sent to them of the numbers of 
any missing notes will stop them, and so far as possible 
protect the public. The numbers upon the notes are 
therefore a protection to the holders of them; and 
they are also a protection to the bank. The numbers 
must bea protection to the bank, because the bank 
kuows when a note is presented for payment if a note 
with that number is in circulation, and they are there- 
fore of importance in detecting forgery. The person 
who has altered the numbers of these notes has, in my 
opinion, made a material alteration of the instruments, 
and consequently the plaintiff, who is the holder, can- 
not recover on them. 
Appeal allowed. 

Nore.—See also Rex v. Keith, 34.L. J. 110; Burch- 
field v. Moore, 3 B. & B. 683; McIntosh v. Haydon, R. 
& M. 362; Desbrowe v. Wetherby, 1 M. & R. 438; Taylor 
v. Moseley, 6C. & P. 273; Gardner v. Walsh, 5 EF. & B. 
83; Miller v. Race, 1 Burr. 452; Calvert v. Baker, 4 M. 
& W. 417; Carlton v. Simpson, 8 A. & E. 1386; Kershaw 
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v. Cow, 3 Esp. 246; Trapp v. Spearman, id. 57; Tid- 
marsh v. Grover.1M. & 8. 735; Corawell v. Martin, 1 
Camp. 81; Henfry v. Bromley, 6 East, 309; Ward v. 
Bussel, 5 Taunt. 706; Trew v. Burton, 1C. & M. 533; 
Collins v. Prosser, 1 B. & C. 682; Crotty v. Hodges, 4 
M. & C. 561. 





NEGLIGENCE IN LEAVING UNGUARDED 
EXCAVATION ON ONE’S OWN LAND. 


PENNSYLVANIA SUPREME COURT, APRIL 24, 1882. 


GILLESPIE V. McGOWAN. 

Defendant owned a field near a populous city which had been 
at one time used as a brickyard. It adjoined a highway 
and was unfenced. In it, about one hundred feet from 
the highway, was a well of water unguarded, about twelve 
feet deep and six feet wide. The well was not in any way 
concealed. Plaintiff's son about eight years old, in the 
day time fell into the well and was drowned. Held, that 
defendant was not guilty of negligence rendering him 
liable for the death of plaintiff's son. 


CTION for death from negligence. The opinion 
states the case. The judgment below was for 
plaintiff and defendants took a writ of error. 


R. Alexander, for plaintiffs in error. 
Thad. L. Vanderslice, for defendant in error. 


Paxson, J. The defendants below were the owners 
of a field near Long lane, in the southern part of the 
city of Philadelphia. This field had formerly been 
used as a brick yard, but the brick clay having been 
exhausted, it had long since ceased to be used for such 
purpase and was lying out in commons. The surface, 
as is usual in abandoned brick yards, was uneven, aud 
in one portion of it there was a well of water about six 
feet in diameter and twelve feet deep. This well was 
constructed originally for purposes of drainage, as well 
as to supply water for brick making. The field was 
not enclosed, nor was there any guard around the well. 
The sides of the latter were sloping at thetop. There 
were no bushes about it to conceal it from the eye, and 
its situation was such that no one would be likely to 
walk into it, unless in the darkness of the night. It 
was over one hundred feet from the public highway, 
and about three hundred yards from the nearest house, 
There was evidence of a path or paths across the field, 
but not directly to the well, and thatit was used to 
some extent as a place of resort by children and adults. 
About four o’clock on the afternoon of Friday, July 9, 
1880, the plaintiff's son, a boy of seven years and ten 
months of age, was found drowned in this well. Ac- 
cording to the testimony, his death must have occurred 
between one and four o’cock Pp. M. There was nothing 
to throw any light upon the circumstances connected 
with his sad fate beyond what I have thus briofly 
stated. 

The father of the boy brought this action in the 
court below to recover damages or compensation for 
his death; the ground of the action being that the 
owners of the field were guilty of negligence in permit. 
ting the well to remain without a fence or guard of 
some kind to protect it. The jury rendered a verdict in 
favor of the plaintiff, upon which the court below en- 
tered a judgment against the defendants, who have 
brought the record into this court by a writ of error 
for review. 

Upon the trial in the court below, the learned judge 
instructed the jury as follows (see first and second as. 
siguments): “I say to you that a child cannot be 
treated as a trespasser or wrong-doer, and even tres- 
passers may have rights when injuries are negligently 
nflicted upon them. The true principle which must 





be applied to a case of this kind is this, the owner of 
premises in the neighborhood of a populous city and 
opening on a public highway, must so use them as to 
protect those who stray upon them and are accident- 
ally injured.”’ 

This ruling was based upon Hydraulic Works Co. vy. 
Orr, 2 Norris, 332. The language used was not that of 
this court, yet it is only fair to the learned and able 
president of the court below to say that it is substan- 
tially the ruling of the learned judge who tried the 
case in 2 Norris, and which was affirmed here. Tha 
case however was decided upon its own peculiar 
circumstances. The Hydraulic Works Company main- 
tained upon its premises what this court designated as 
a dangerous and deadly trap, weighing over eight 
hundred pounds, and liable to fall at any moment and 
“crush children beneath it like mice in a dead fall.” 
It was in the heart of the city, close to a public high- 
way, and the access to it frequently left open; and it 
was moreover so constructed as not to give any indica- 
tion of its danger. It was to such a structure, so 
situated, that the learned judge who tried that case 
below applied the language referred to. It is also to 
be noticed that the opinion in Hydraulic Works Co. v. 
Orr makes no reference to the assignments of error, 
and contains no authorities in support of it. What 
this court meant to decide in that case was, that a 
person who maintains such a dangerous trap, close to 
a public highway in the heart of a large city, might be 
liable to a person injured thereby, although such person 
were a child of six years of age, trespassing upon the 
premises, and the familiar principle was invoked that 
‘“‘one may not justifiably, or even excusably, place a 
dangerous pitfall, a wolf trap or aspring gun, purposely 
to catch even willful trespassers poaching upon his 
grounds.” Hydraulic Works Co. v. Orr is authority 
only for its own facts. It was not intended to assert 
the doctrine that ‘“‘a child cannot be treated as a tres- 
passer or wrong-doer;’’ and so far as it appears to 
sanction such a principle, it must be considered as 
overruled. To apply such a doctrine to a boy lacking 
but two months of eight years of age would overturn 
the law as it has existed in England and in this country 
for two hundred years. It needs but to turn toas 
familiar an authority as Blackstone to see that a child 
of this age is liable for his forts, and may be punished 
for his crimes. It is true, the law properly holds that 
a child of tender years shall not be charged with con- 
tributory negligence. But this principle cannot be 
applied as a rule of law in all cases to children nearly 
eight years of age. Much may depend upon the char- 
acter of the injury, the circumstances under which it 
occurred, and the size, intelligence and maturity of the 
child. In such cases a jury must be allowed to pass 
upon the question of contributory negligence; itis error 
to rule it as a question of law. 

Nor do we assent to the broad proposition that ‘the 
owner of premises in the neighborhood of a populous 
city, and opening on a public highway, must so use 
them to protect those who stray upon them and are 
accidentally injured.’’ This doctrine rests chiefly 
upon the case above referred to, which was not in- 
tended to decide any such principle, and is in direct 
conflict with the recent well considered case of Gram- 
lich v. Wurst, 5 Norris, 74, in which it was held that 
“where the owner of land in the exercise of lawful 
dominion over it, makes an excavation thereon, which 
is such a distance from the public highway that the per- 
son falling into it would be a trespasser upon the land 
before reaching it, the owner is not liable for an injury 
thus sustained.”’ In that case the deceased, during a 
dark night, fell into an excavation made fos the con- 
struction of a vault, upon a lot fronting on one of the 
public streets of the city of Philadelphia. The exca- 


vation was within eighty feet of the street and was 
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unguarded; but the court held the owner was not 
liable. The well established principle in such cases is 
that ‘“‘ where an excavation is made adjoining a public 
way, so that a person walking on it might, by making 
a false step or being affected with sudden giddiness: 
fallinto it, itis reasonable that the person making 
such excavation should be liable for the consequences. 
But when the excavation is made at some distance 
from the way, and the person falling into it would be 
a trespasser upon the defendant’s land before he 
reached it, the case seems to be different.’? Hardcastle 
v. South Yorkshire R. Co.,4 Hurl. & N. 67; Hounsell 
vy. Smith, 7 C. B., N. S., 731. The same doctrine was 
asserted with much force by Chief Justice Gibson, in 
Knight v. Abert, 6 Barr. 472, where he said: ‘* A man 
must use his property so as not to incommode his 
neighbor; but the maxim extends only to neighbors 
who do not interfere with it or enter upon it. He who 
suffers his cattle to go at large takes upon himself the 
risks incident to it. If it were not so, a proprietor 
could not sink a wellor a saw pit, dig a ditch or a 
mill-race, or open a stone quarry or a mine hole on his 
own land except at the risk of being made liable for 
consequential damages from it, which would be a most 
unreasonable restriction of his enjoyment.’’ This 
principle is further sustained by Philadelphia & Read- 
ing R. Co. v. Hummell, 8 Wright, 378; Pennsylvania R. 
Co.,9 P. F. Smith, 129; Cauley v. Pittsburgh C. & St. 
L. R. Co., 29 Pittsb. L. J. 270; Duff v. Allegheny Valley 
R. Co., 27 id. 58. 

It is settled by abundant authority that to enable a 
trespasser to recover for an injury he must do more 
than show negligence. It must appear there was a 
wanton or intentional injury inflicted on him by the 
owner. It is sufficient to refer to Gillis v. Railroad Co., 
supra, where the subject is discussed by the present 
chief justice, and many of the authorities referred to. 
In Hydraulic Works Co. vy. Orr there was a reckless- 
ness that may be said to partake of the nature of 
wantonness, and it is only upon this principle that 
judgment can be logically sustained. 

We are unable to see any thing in this case to charge 
the defendant with negligence in not inclosing their 
lot or guarding the well. There was no concealed trap 
or dead-fall as in Hydraulic Co. v. Orr. The well was 
open and visible to the eye. No one was likely to walk 
into it by day, and this accident did not occur at night. 
A boy playing upon its edge might fall in, just as he 
might in any pond or stream of water. In this respect 
the well was no more dangerous than the river front 
on both sides of the city, where boys of all ages con- 
gregate in large numbers for fishing and other amuse- 
ments. Vacant brick yards and open lots exist on all 
sides of the city. There are streams and pools of water 
where children may be drowned; there are inequalities 
of surface where they may beinjured. To compel the 
owners of such property either to inclose it or fill up 
their ponds, and leave the surface so that trespassers 
may not be injured, would be an oppressive rule. The 
law doves not require us to enforce any such principle, 
even where the trespassers are children. We all know 
that boys of eight years of age indulge in athletic 
sports. They fish, shoot, swim and climb trees. All 
of these amusements are attended with danger, and 
accidents frequently occur. It is part of a boy’s nature 
to trespass, especially where there is tempting fruit; 
yet 1 never heard that it was the duty of the owner of 
a fruit tree to cut it down because a boy trespasser 
may possibly fall from its branches. Yet the principle 
contended for by the plaintiff would bring us to this 
absurdity, if carried to its logical conclusion. More- 
over, it would charge the duty of the protection of 
children upon every member of the community except 
their parents. 


Judgment reversed. 





NEW YORK COURT OF APPEALS AB- 
STRACT. 


INJUNCTION— WHEN IT COULD NOT ISSUE TO 
PREVENT PLEDGEE OF CORPORATE STOCK FROM 
VOTING THEREON.— When it does not appear from the 
complaint that the plaintiff is entitled to the final relief 
for which the action is brought, a temporary injunc- 
tion is authorized. Code Civ. Pro., § 603. In this case 
plaintiff was the pledgor of corporate shares; defend- 
ant was the trustee of the pledgee, and it was sought 
to restrain him from voting on the shares. The com- 
plaint alleged that defendant by the use of the shares 
had been enabled to a great extent to control the 
management of the corporation in the interest of the 
N. railway company, with little or no regard to the 
best interests of the company issuing the shares. But 
thete were no facts supporting this allegation, nor was 
it averred that the interests of the latter company had 
been prejudiced, or that the value of the shares had 
been impaired by the acts of defendant. It was also 
alleged that it was greatly against plaintiff's interest as 
ashareholder to permit the defendant to vote on the 
shares, and that the plaintiff would suffer great and 
irreparable injury if defendant was permitted to do so. 
No facts justifying the allegations were set forth. 
Held, not to authorize an injunction restraining de- 
fendant from voting. See Corporation, etc., v. Mapes, 
6 Johns. Ch. 46; New York Print. Co. v. Fitch, 1 
Paige, 98; High Injunct., §§ 22, 34, 35. See also Code 
Civ. Pro., § 190, subd. 2; Alien v. Meyer, 73 N. Y.1; 
Wright v. Brown, 67 id. 1; Collins v. Collins, 71 id. 
270; Paul v. Munger, 47 id. 469. Order reversed. 
McHenry v. Jewett. Opinion by Andrews, C. J. 
Rapallo dissents; Miller and Tracy absent. 

[Decided October 10, 1882.] 


INSURANCE— FIRE POLICY—STATEMENT AS TO 
DISTANCE OE DETACHED BUILDING WARRANTY— 
CONSTRUCTION OF.—A statement ina fire policy 
describing the building which contained the personal 
property insured, as “detached at least one hundred 
feet,”’ held, a warranty and nota mere description of 
the building, for the purpose of identifying the per- 
sonal property insured contained within it, the build- 
ing having already been sufficiently described by its 
ownership and situation. See Wall v. East River Ins. 
Co., 7 N. Y. 370. The phrase is not merely descriptive 
of identity, but relates to the character of the risk. 
Thus understood and appearing in the face of the 
policy it amounts to a warranty. Alexanderv. Ger- 
mania Ins. Co., 66.N. Y. 464; Richardson v. Protection 
Ins. Co., 30 Me. 273; Parmalee v. Hoffman Ins. Co., 54 
N. Y. 193. The language of the phrase is not void for 
ambiguity. Higgins v. Mutual Life Ins. Co., 74.N. Y. 
6. But the sensible construction of the language is, 
and it isheld to mean, detached one hundred feet from 
any other building of such character as to constitute 
an exposure and increase the risk. Where a choice is 
to be made between two constructions, the one rigor 
ous and hard and producing a forfeiture and the 
other natural and reasonable and supporting the obli- 
gation, the latter construction is to be preferred. 
Baley v. Hartford Ins. Co., 80 N. Y.21. Accordingly 
held, that a small frame building, ten by twelve feet 
on the ground, seven feet high, clapboarded, and ceiled 
inside, having a chimney but no stove in it, situated 
seventy-five feet from the building containing the in- 
sured property, the evidence tending to show that it 
did not increase the risk, did not make a breach of the 
condition mentioned. Judgment of General Term 
reversed, and of Circuit affirmed. Burleigh v. 
Adriatic Fire Insurance Co. Opinion by Finch, J. 
Rapallo, J. dissents, and Miller, J. does not vote. 
[Decided October 17, 1882.] 
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MORTGAGE — COVENANT TO INSURE— INSURANCE 
BY SUBSEQUENT MORTGAGEE DOES NOT INURE TO 
PRIOR ONE.— A. executed a mortgage to plaintiff which 
contained acovenant onthe part of A. to keep the 
buildings on the premises insured, and that the loss, if 
any, should be paid to plaintiff. This mortgage was 
placed on record. After this A. executed a mortgage 
on the same premises to defendant containing a like 
covenant as to insurance. Defendant had no actual 
notice of the covenant as to insnrance in the mortgage 
to plaintiff. Held, that in case of loss of the insured 
buildings by fire, plaintiff had no claim as against de- 
fendant upon the proceeds of a policy issued under the 
provisions of the mortgage to secure defendant. The 
title to the insurance money was in defendant, and the 
equities being equal between the parties, the legal title 
must prevail. Newton v. Clark, 41 Barb. 285; Grim- 
stone v. Carter, 3 Paige, 421. The rule that where the 
mortgagor covenants to keep the buildings insured for 
the benefit of the mortagee, any insurance which may 
be effected in the mortgagor’s own name, or for the 
benefit of the mortgagor, will be presumed to be in ful- 
fillment of his covenant is well established, and it may 
be inferred that this was done in the absence of proof 
to the contrary, but this is not the legal presumption 
where the policy provides for payment of the loss to 
another incumbrancer. The cases Cromwell v. Brook- 
lyn Ins Co., 44 N. Y. 42, and Carter v. Rockett, 8 
Paige, 437, distinguished. Held also, that the existence 
of the covenant in the recorded mortgage was not 
notice to defendant. The object of the recording act 
was to protect subsequent purchasers and incum- 
brances against previous unrecorded instruments, and 
not against a covenant relating to insurance upon 
buildings upon the premises. Instruments which 
affect the title tothe land and the title only are entitled 
to record, and not such as relate to collateral matters. 
Gillig v. Maas, 28 N. Y. 191. The covenant to insure 
is personal in its character, does not affect the land, 
and is collateral and incidental to the remaining cov- 
enants in the mortgage. Newman v. Wells, 17 Wend. 
150. Judgment reversed and new trial. Dunlap v. 
Avery. Opinion by Miller, J. 

(Decided October 10, 1882.] 

NEGLIGENCE — EVIDENCE OF BUSINESS OF INJURED 
PERSON MATERIAL.— Plaintiff had been injured by an 
explosion of gas in the cellar or vault of the house 
occupied by him, and which had escaped from a break 
in defendant’s main. The character of his injuries 
was described by the evidence, and among other things 
it was proved that he was engaged in business at the 
time of the injury, but had not been able to attend to 
business since. It was not shown what his business 
was, or the value of his time, or any facts from which 
that value could be estimated. The court charged that 
the plaintiffif entitled to averdict was “entitled to 
recover compensation for the time lost in consequence 
of confinement to the house, or in consequence of his 
disability to labor from this injury sustained.’’ De- 
fendant excepted to this assigning that there was no 
proof in the case of the value of such time. Held, that 
the charge was error, and the exception properly pre- 
sented the ground of error. In many actions for neg- 
ligence evidence showing the occupation or business 
of the injured party, and tending to show his earning 
power, had been held competent and material. Grant 
v. City of Brooklyn, 41 Barb. 384; Masterton v. Village 
of Mt. Vernon, 58 N. Y. 391; Beisiegel v. New York 
Cent. R. Co., 40 id. 10. And that is so because the 
element of damages, which consists of lost time, is 
purely a pecuniary loss or injury, and for such only 
fair and just compensation must be given, and the jury 
have no arbitrary discretion, but must be governed by 
the weight ofevidence. McIntyre v. New York Cent. 
R. Co., 37 N. Y. 289. The rule of recovery is compen- 





sation. Where the loss is pecuniary it can be meas- 
ured, but if no evidence is given showing its extent or 
from which it can be inferred, the jury can allow 
nominal damages only. Brantingham v. Fay, 1 Johns. 
Cas. 264; New York Dry Dock Co. v. McIntosh, 5 Hill, 
290. In the present case the jury knew simply that 
time was lost by reason of incapacity to labor. They 
were bound to consider it of some value, but could not 
go beyond nominal damages. See also Mitchell v. New 
York Cent. R. Co., 2 Hun, 539. Judgment reversed 
and new trial. Leeds v. Metropolitan Gas Light Co. 
Opinion by Finch, J. Tracy and Danforth dissent; 
Miller absent. 

[Decided October 10, 1882.] 


WILL— SUBSEQUENT BIRTH OF ONLY HEIR 
DEFEATS ENTIRELY — RIGHT OF HEIR TO PURSUE 
LANDS soLD.— Under the provision of 2 R. S. 65, § 49, 
that the subsequent birth of issue for whom no provi- 
sion is made in a will, renders the will inoperative as to 
that portion of the testator’s estate, which if he had 
died intestate would have descended or been distribu- 
ted to the after-born child. When there is no other 
heir than the after-born child the whole of the real 
estate descends to such child as it would have done 
had there been no will, and a power of sale contained 
in the will fails. The remedies given by the statute 
against devisees to recover a portion of the property 
where only a portion descends toan after- born child, 
do not operate to subject the estate of such child to a 
power of sale contained in the will, or to confine his 
remedies to a pursuit of the proceedsof sale. He is 
entitled to recover the same portion of the corpus of 
the estate which he would have been entitled to had 
the father died intestate. Order affirmed. Smith v. 
Robertson. Opinion by Rapallo J. Andrews, C. J., 
concurs in result; Earl, J. dissents. 

[Decided October 10, 1882.] 


—_———_.——__ 


UNITED STATES SUPREME COURT AB- 
STRACT. 
OCTOBER, 1882. 

PRACTICE — APPEAL— INSUFFICIENT AMOUNT IN 
LITIGATION.— In this case the appeal was dismissed 
because the undivided interest of the appellant in the 
real estate in controversy was less than $5,000 in value. 
Appeal from U. 8S. Cire. Ct., West Virginia. Parker 
v. Morrill. Opinion by Waite, C. J. 


PRACTICE — APPEAL— SECURITY.— A motion for 
additional security on the supersedeas bond was de- 
nied on the ground that the present bond is sufficient 
to protect the moving party against loss if he avails 
himself of the remedies by redemption and subroga- 
tion which the law affords. Appeal from U. 8S. Cire. 
Ct., Loaisiana. Johnson vy. Waters. Opinion by 
Waite, C. J. 


PRACTICE— APPEAL IN EQUITY CASE — FORECLOS- 
URE — DEFICTENCY.— (1) An appeal may lie from a 
decree in an equity cause, notwithstanding it is merely 
in execution of a prior decree iu the same suit, for the 
purpose of correcting errors which originate in it; but 
when such decrees are dependent upon the decree, to 
execute which they have been rendered, they are va- 
cated by its reversal; in which case the appeal which 
brings them into review will be dismissed for want 
of a subject-matter on which to operate. Forgay 
v. Conrad, 6 How. 201; Blossom v. Railroad Co., « 
Wall. 657. (2) A personal decree for a deficiency, due 
upon a mortgage debt, remaining after execution of a 
decree of foreclosure and sale, is of this description; 
but when rendered in favor of other parties than the 
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complainant, will be reversed for the same error that 
required the reversal of the decree of foreclosure and 
sale. Appeal from certain decrees dismissed and one 
decree of U. S. Cire. Ct., N. D. Illinois, reversed. 
Chicago, Danville and Vincennes Railroad Co. v. Fos- 
dick. Opinion by Matthews, J. 


PRACTICE — CALENDER — ADVANCING UNDER RULE 
32.— Motion to advance under Rule 32 denied. Rule 
32 applies only to cases which have been remanded by 
a Circuit Court to a State Court, or dismissed, under 
the authority of section 5, of the act of March 3, 1875. 
This is an appeal from a decree on the merits in a suit 
removed from a State Court to the Circuit Court. The 
record shows that a motion to remand was denied, 
and that the cause was regularly heard and decided. 
Motions under this rule should be accompanied by an 
agreed statement of the case, or by such extracts from 
the record as will show that the case is one to which 
the rule is applicable. Appeal from U. 8. Cire. Ct., 
lowa. Call v. Palmer. Opinion by Waite, C. J. 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
MAY, 1882. 





BROKER— WHEN REAL ESTATE BROKER ENTITLED 
TO COMMIsSION.— Defendant employed plaintiff as a 
real estate broker to sell its church building and lot. 
Plaintiff found one P. who had some intention of 
buying the estate for his private business purposes but 
abandoned the idea. Afterward a committee nego- 
tiated a purchase of the property for preservation as a 
historical monument but not having enough money to 
pay the purchase price a mortgage back was necessary. 
A responsible person to execute the mortgage note 
being required P. was induced to give his name as 
surety, and this was accomplished by his taking the 
conveyance to himself and executing back the mort- 
gage. Held, that this was not a sale to P. in sucha 
sense as to entitle plaintiff to commission as broker on 
the price received. Under the contract implied by 
the employment of a person as a broker to sell real 
estate as modified by usage, the broker becomes enti- 
tled to his commissions when he has found a purchaser 
and has brought the parties together, if a sale is made 
to the purchaser. But he is not entitled to recover, 
unless he finds and introduces a person who becomes a 
purchaser. Tombs v. Alexander, 101 Mass. 255; Loud 
v. Hall, 106 id. 404. Vaux v. Old South Society. Opin- 
ion by Morton, C. J. 


Copy RIGHT—EXHIBITED PLAY MAY NOT BE REPRO- 
DUCED FROM MEMORY.— One who has obtained a copy 
of a play which has been produced on the stage, but 
has not been published, from memory alone, is not 
entitled to exhibit the same, and an injunction will 
issue to prevent his doing so. Keene v. Kimball, 16 
Gray, 345, overruled. The question decided in Keene 
vy. Kimball bad never until then been determined in 
any reported case; it had been discussed in Keene v. 
Wheatley, 9 Am. Law Reg. 35, where a decision of it 
had not been necessary to dispose of that case. The 
case of Keene vy. Kimball has not since been reaffirmed 
here nor elsewhere, nor has it been distinctly denied 
by the decision of any adjudicated case, except that of 
french v. Connolly, decided by the Superior Court of 
New York, which is not the final tribunal in that 
state. An examination will however show various 


and conflicting opinions expressed by jurists as well as 
by text writers of high respectability upon the question 
involved. Palmer v. DeWitt, 2 Sweeney, 530, and 47 
Craine y. Aiken, 2 Biss, 215; Shook v. 


N. Y. 582; 





Rankin, 6 id. 477; Boucicault v. Fox, & Blatch. 98. 
The decision in Keene v. Kimball must be sustained 
if at allupon the ground that there is a distinction 
between the use of a copy of a manuscript play ob- 
tained by means of the memory or combined memo- 
ries of those who may attend the play as spectators, it 
having been publicly represented for money, and of 
one obtained by notes, stenography or similar means 
by persons attending the representation; that in the 
former case the representation of the play, the copy of 
which was thus obtained, would be legal, while in the 
latter it would not be. The theory that the lawful 
right to represent a play may be acquired through the 
exercise of the memory, but not through the use of 
stenography, writing or notes appears entirely unsat- 
isfactory. The author has a right to believe that in 
purchasing their tickets of admission, persous do for 
the pleasure or instruction that the performance of 
his drama will afford; and that they do not do so in 
order to invade his privilege of representation which, 
as it is of value, he must desire to preserve. The special 
use made by the author for bis own advantage of his 
play by a representation thereof for money is not an 
abandonment of his property or a complete dedication 
of it tc the public, but is entirely consistent with an 
exclusive right to control such representation. Rob- 
erts v. Myers, 23 Am. Law Reg. 397. ‘The ticket of ad- 
mission is a license to witness the play but it cannot be 
treated as a license to the spectator to represent the 
drama if he can by memory recollect it, while it is 
not a license so to do if the copy is obtained by notes 
or stenography. In whatever mode the copy is ob- 
tained, it is the use of it for representation which 
operates to deprive the author of his rights. V'ompkins 
v. Halleck. Opinion by Devens, J. 


EASEMENT — RIGHT OF WAY BY NECESSITY.— A 
right of way of necessity across the lands of a grantor 
is not a right to go indiscriminately over any part of 
the land of the grantor, but a certain, definite, fixed 
way, defined either by the agreement of the parties, or 
by the designation by the grantor, or upon his failure 
to locate, by the grantee. Jones v. Percival, 5 Pick. 
485; Nichols v. Luce, 24 id. 102; Wynkoop v. Burger, 
12 Johns. 222. Chase v. Perry. Opinion by Lord, J. 


PARTNERSHIP — FIRM GOODS NOT LIABLE TO LEVY 
FOR INDIVIDUAL DEBT.— The seizure and actual re- 
moval of specific articles of a partnership, on a writ or 
execution against one member thereof for his private 
debt, and the exclusion of the firm from the possession 
of its property, are a trespass. The authorities io 
support of this proposition seem more in accordance 
with just legal principles than those which are opposed 
toit. Bank v. Carrollton Railroad Co., 11 Wall. 628; 
Cropper v. Coburn, 2 Curt. C. C. 465; Burnell v. Hunt, 
5 Jur. 650; Garvin v. Paul, 46 N. H. 158; Durborrow’s 
Appeal, 84 Penn. St. 404; Haynes v. Knowles, 36 Mich. 
407; Levy v. Cowan, 27 La. Ann. 556. Sanborn v. 


Royce. Opinion by C. Allen, J. 
—______—— 
IOWA SUPREME COURT ABSTRACT. 
JUNE, 1882. 


CONTRACT —WHEN OPTION SALE IS NOT ILLEGAL.— 
In a contract fur the purchase and sale of goods to be 
thereafter delivered, an option as to the time of deliv- 
ery is not illegal, if there bean agreement to make 
actual delivery. The optional contracts that are void 
are such as do not contemplate the actual delivery of the 
commodity purchased, but rather contemplate that the 
subjcet of the contract is not intended to be delivered. 
Logan v. Musick, 81 Ill. 415; Pixley v. Boynton, 79 id. 
353; Corbitt v. Underwood, 83 id. 324; Bigelow v. Bene- 
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dict, 70 N. Y. 202. Gregory v. Wattowa. Opinion by 
Rothrock, J. 

ESTOPPEL — PLACING OBSTRUCTION IN STREET.— In 
an action by acity against one who placed an obstruc- 
tion in a street, to recover the amount of a judgment 
recovered against the city by a person injured by such 
obstruction, held, that defendant could not set up as a 
defense that the city was guilty of a contributory neg- 
ligence because it had notice of the obstruction and 
failed to remove the same. Where a person places an 
obstruction in a street of a city, he is not in a condi- 
tion to demand of the city that it shall remove the 
obstruction at its own expense if it has knowledge of 
it, and in case of failure to remove it, after such knowl- 
edge, that it shall be precluded from looking to him 
for indemnification if it is adjudged to pay and does 
pay damages for an injury caused by the obstruction. 
Swanzey v. Chace, 16 Gray, 304; Wobern v. Railroad 
Co., 109 Mass. 285; Lowell v. Railroad Co., 23 Pick. 
24. City of Sioux City v. Weare. Opinion by Adams, 

FRAUD — REPRESENTATION AS TO VALUE.—In an 
action upon a promissory note given for two shares of 
corporate stock, the defense was fraud in procuring 
the note, the fraud consisting in this, that the person 
who negotiated the sale of the stock represented to 
the defendant that the stock was valuable, whereas it 
was in fact worthless. Held, not a defense. Under 
ordinary circumstances a statement by a seller of prop- 
erty that it is valuable is to be treated as a mere 
opinion, and not as a false representation, however 
insincere ‘the seller may have been in his statement. 
In Brown v. Castles, 11 Cush. 350, Metcalf, J., after 
stating the rule that where a seller makes a known 
misrepresentation of a material fact, not within the 
observation of the buyer, an action will lie, says: ‘* This 
rule is not applied to statements made by sellers con- 
cerning the value of the thing sold, it always being 
understood the world over, that such statements are 
to be distrusted.’’ So again in Manning v. Albee, 11 
Allen, 522, Gray, J., said: ‘*This court has repeatedly 
recognized and acted upon the rule of the common 
law by which the mere statements of a vendor, either 
of real or personal property, not being in the form of a 
warranty, as to its value, are assumed to be so com- 
monly made by those holding property for sale in order 
to enhance its price that any purchaser who confides 
in them is considered too careless of his own interests 
to be entitled to relief, even if the statements are 
false and intended to deceive.” Wan Vechtenv. Smith 
Opinion by Adams, J. 


NEGLIGENCE— EVIDENCE OF — ANIMALS UNLAW- 
FULLY AT LARGE.— In an action against a railroad 
company for killing horses by the negligent running of 
one of its trains, it appeared that plaintiff had turned 
his horses loose ina village street and they had lain 
down in the railroad track where they were killed, 
Held, that a village ordinance prohibiting the running 
at large of animals was admissible to establish the de- 
fense of contributory negligence on the part of plaintiff. 
See Halloran v. Railroad Co., 2 E. D. Smith, 257; 
Bowman v. Railroad Co., 37 Barb. 37. The case of 
Keeler v. Railroad Co., 42 Iowa, 420, distinguished. 
Van Horn v. Burlington, Cedar Rapids & Minnesota. 
Railroad Co. Opinion by Adams, J. 


——————__>_—_———. 


MICHIGAN SUPREME COURT ABSTRACT. 
JUNE, 1882. 
CONTRACT— HARD BARGAIN BY CONFIDANT —WHEN 
NOT ENFORCED.— W., in the arrangement of a settle- 
ment of a criminal charge against S., acted as the 








friend of S. and in his confidence. Held, that an un- 
conscionable bargain made at the time between 8. and 
W. to the injury of S. would not be enforced. See 
Tate v. Williamson, L. R., 2 Ch. 55; Gibson v. Jeyes, 
6 Ves. 266, 278; Espey v. Lake, 10 Hare, 260; Sears y. 
Shafter, 6 N. Y. 268; Freelove v. Cole, 41 Barb. 318; 
Casey v. Casey, 14 Ill. 112; Ladd v. Rice, 57 N. H. 374; 
Wartenberg v. Spiegel, 31 Mich. 400. Storrs v. Scougale. 
Opinion by Cooley, J. 


CONTRACT—CONSTRUCTION— ‘‘MORE OR LESS’’—VALID- 
1ry.— By an executory contract for the purchase and 
sale of lumber, plaintiffs agreed to furnish, and defend- 
ant to purchase, ‘* 500,000 feet more or less’’ of lumber. 
Plaintiffs delivered 473,000 feet. Of this amount 300,000 
feet were used and paid for by defendant, the remain- 
ing 173,000 feet were refused. Held, that it was compe- 
tent for the parties to make the contract and that the 
amount furnished was a sufficient compliance with the 
terms thereof. Where parties enter into executory 
arrangements for the sale of chattels to be obtained 
subsequently by the seller and designedly leave the 
exact quantity unfixed and see fit to remit its ascer- 
tainment to the future act of the seller under and 
subject to a stipulation that it is to be so much ‘“‘more 
or less” their practical construction of it ought to 
have great weight. Brawley v. United States, 96 U.S. 
108; Cabot v. Winsor, 1 Allen, 546; Moore v. Campbell, 
10 Exch. 223; 26 E. L. & E. 522; Bourne v. Seymour, 
16 C. B. 387; Cockerall v. Ancompte, 2 C.B. (N. 8.) 40; 
Morris v. Levison, L. R., 1 C. P. Div. 155; McConnell 
v. Murphy, L. R., 5 Priv. C. 203; Benj. Sales, §§ 691, 
692. Reav. Holland. Opinion by Graves, C. J. 


CUSTOM — USAGE DOES NOT CHANGE CONTRACTS.— 
Usage can never change the written stipulations of 
parties, though it may aid in the explanation of their 
terms, and perhaps add incidents in respect to which 
they are silent. Eager v. Atias Ins. Co., 14 Pick. 141; 
Pavey v. Burch, 3 Mo. 447; Forrar v. Stackpole, 6 Me. 
64; Randall v. Smith, 63 id. 105; s.c., 18 Am. Rep. 
200; Booman v. Jenkens, 12 Wend. 566; Davison v. 
Kittle, 4 Hill, 107; Irwin v. Clark, 13 Mich. 10; N. Y. 
Iron Mine vy. Citizens’ Bank, 44 Mich. 585; and the 
requirement that it shall be certain, definite, uniform, 
and notorious is imperative. Kendall v. Russell, 5 
Dana, 501; Parrott v. Thacher, 6 Pick. 426; Thwing v. 
Great Western Ins. Co., 111 Mass. 109. ‘*Doubt must 
be wholly eliminated from the evidence adduced, or 
the usage is not well proved.” Adams vy. Pittsburgh 
Ins. Co., 76 Penn. St. 411. Ledyard v. Hibbard. Opin- 
ion by Cooley, J. 


EQUITY — CONVERSION OF REALTY INTO PERSON- 
ALTY BY WILL.— Where a direction was made in a 
wil] that testator’s property should all be exchanged 
for money and interest bearing securities, held, that 
this direction effected an equitable conversion of the 
realty into personalty, and fixed upon it for all pur- 
poses of succession, distribution, and transfer the legal 
character of personalty and in any litigation concern- 
ing the property it must be dealt with as personalty 
and not as land, although an exchange was never in 
fact made. The direction that the exchange should 
be made was imperative and without condition, and 
though it was never in fact made, equity must consider 
that done which the testator lawfully directed. 
Doughty v. Buel, 2 P. Wms. 320; Whitdale v. Part- 
ridge, 5 Ves. 396; Lane v. Goudy, 9 id. 225; Thornton 
v. Hawley, 10 id. 129; Kirkman vy. Miles, 15 id. 338 ; 
Ward v. Arch, 15 Sim. 389; Cring v. Lishe, 3 Wheat. 
563; Tazerwell v. Smith, 1 Rand. 313; Bunce v. Van- 
deguft, 8 Paige, 37; Kane v. Goff, 24 Wend. 641; Bo- 
gerto v. Hertell, 4 Hill, 492; Stagg v. Jackson, 1N. Y. 
206: Hood v. Hood, 85 id. 561; Holland v. Craft, 3 
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Gray, 162; Warts v. Page, 19 N. J. Eq. 365; Dodge v. 


Williams, 46 Wis. 70. The direction for conversion 
was absolute; out and out; irrespective of all contin- 
gencies ; and therefore sufficient to meet the somewhat 
particular requirements of the Pennsylvania cases. 
Blight v. Bank, 10 Penn. St. 414; Parkmoon’s Appeal, 
32 id. 455; Anewalt’s Appeal, 42 id. 414; Jones v. Cald- 
well, 97 id. 92; and the death of the beneficiaries would 
not affect the application of the doctrine. Craig v. 
Leslie, 3 Wheat. 597; Marsh v. Wheeler, 2 Edw. Ch. 
157; Phelps v. Pond, 23 N. Y. 69; Evans’ Appeal, 63 
Penn. St. 183. Shaw v. Chambers. Opinion by Cooley, 
J. 


EQUITY — BILL TO REVIEW DECREE FOR FRAUD.— 
An original bill in the nature of a bill of review of a 
decree in partition the essence of which bill is that the 
commissioners appointed by the first decretal order 
acted fraudulently in dividing the property and de- 
ceived the court, and led it to cover their misconduct 
with the formal sanction of a decree, and that the de- 
fendants support and ratify this misconduct and insist 
on having and retaining the benefit of it, held, allow- 
able. Eveland v. Stephenson, 45 Mich. 394; Richmond 
v. Taleur, 1 P. Wms. 734; Galley v. Baker, Cas. Temp. 
Talb. 199; Barnesley v. Powell, 1 Ves. Sen. 119; Man- 
aton v. Molesworth, 1 Eden, 18; Massel v. Morgan, 3 
Brown, Ch. R. 74; Kennedy v. Doley, 1 Scho. & 
Lef. 355; Harrison v. Corporation of Southampton, 21 
El. & E. 343; Pearse v. Robinson, L. R., 1 Eq. Cas. 241; 
Colonial Bank of Australia v. Willan, L. R.5 Pr. C. 
Cas. 417; Flower vy. Lloyd, 6 Ch. Div. 297; French vy, 
Shotwell, 5 Johns. Ch. 55; Loomer v. Wheelwright, 3 
Sandf. Ch. 1385; Pitcher v. Carter, 4id. 1; Galatian v- 
Cunningham, Hopkins, 48; Dobson v. Pearce, 2 Kern’ 
156; Hackley v. Draper, 60 N. Y. 88; Verplanck v. Van 
Buren, 76 id. 247; Carneal vy. Wilson, 3 Litt. 85; Terry 
v. Commercial Bank of Ala., 92 U.S. 454; Pratt v. 
Ambrose, 5 Mason, 95; Clark v. Underwood, 17 Barb. 
202; Mitf. Pl. 93; Story Eq. PI., §§ 426, 428; Daniell, 
Ch. Pr. 173, and note 2, 1584, 1585; Earl of Bandon v. 
Becker, 3 Cl. & Fin. 479. Adair v. Cummins. Opinion 
by Graves, C. J. 


ee 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

MISTAKE OF LAW — EQUITABLE RELIEF— FIRE IN- 
SURANCE.—(1) A mistake of law, made through the 
representations of an agent, may be corrected in 
equity. If an applicant for insurance correctly states 
his interest and distinctly asks for an insurance thereon, 
and the agent of the insurer agrees to comply with his 
request, and assumes to decide on the form of the pol- 
icy, and by mistake of law adopts the wrong form, a 
court of equity will reform the instrument so as to 
make it insurance upon the interest named. Sias v. 
Insurance Co., 8 Fed. Rep. 183; Keith v. Globe Ins. 
Co., 52 Ill. 518; Snell v. Insurance Co., 98 U.S. 85; 
Oliver v. Ins. Co., 2 Curt. C. C. 277; Woodbury Savings 
Bank v. Insurance Co., 31 Conn. 517; Longhurst v. 
Insurance Co., 19 Iowa, 364. (2) A change of title 
which increases the interest of the insured, whether 
the same be by sale under judicial decree or by volun- 
tary conveyance, does not defeat the insurance, as 
where the interest insured was that of a mortgagee, 
who afterward obtains the full title. See Heaton v. 
Insurance Co.,7 R. I. 503; Lockwood v. Insurance 
Co., 47 Conn. 564; Humphrey v. Insurance Co., 15 
Blatebf. 504. U.S. Cire. Ct., Iowa, June, 1882. Bailey v. 
American Central Insurance Co. Opinion by Mce- 
Crary, C. J 





* Appearing in 13 Federal Reporter. 








MISTAKE —OF LAW OF ANOTHER STATE ONE OF 
FACT — CORRECTION OF BY EQUITY — NOTICE.— (1) The 
mistake of a scrivener in one State as to the law of 
another State, is a mistake of fact. (2) The mistake of 
a scrivener in drawing a deed, whether it be a mistake 
of law or of fact, whereby he fails to carry out the 
previous agreement of the parties, may be corrected 
in equity; and oral evidence is admissible to prove the 
intention of the parties. Canedy v. Marcy, 13 Gray, 
373; Stockbridge Iron Co. vy. Hudson Iron Co., 107 
Mass. 290; Rumrill v. Shay, 110 id. 170; Wilcox v. 
Lucas, 121 id. 21. (5) Where, upon the face of the deed, 
it appears that the grantors intended to convey a fee, 
and by mistake they have failed to carry out their in- 
tention, the mistake may be corrected upon the 
evidence furnished by the deed itself. Allen v. Brown, 
6 R. I. 386. (4) When the bill charges defendant with 
having notice of the true contract and intent of the 
parties to a deed when he made the levy, he takes by 
the levy the land of the debtor subject to all equities; 
and where the deed, on its face, discloses the intention, 
its record is notice to subsequent purchasers of the 
equity which that intention creates. Rumrill v/Shay, 
110 Mass. 170. U. 8. Cire. Ct., Massachusetts, August, 
22, 1882. Sampson v. Mudge. Opinion by Lowell, C. J. 


STATUTORY CONSTRUCTION —- CHINESE EMIGRATION 
ACT — MARITIME LAW.— (1) The prohibition of the act 
of Congress upon any master of a vessel bringing into 
the United States any Chinese laborer from any for- 
eign port or place, means from bringing any Chinese 
laborer embarking at a foreign port or place, and does 
not apply to the bringing of a laborer already on 
board of the vessel when it touches at a foreign port. 
The object of the prohibitory act of Congress was to 
prevent the further immigration of Chinese laborers 
to the United States, not to expel those already here. 
It even provides for the return of such laborers, leav- 
ing for a temporary period, upon their obtaining cer- 
tificates of identification. (2) A person shipping on an 
American vessel as one of the crew is within the 
jurisdiction of the United States. An American ves- 
sel is deemed a part of the territory of the State within 
which its home port is situated and as such a part of 
the territory of the United States. See Crapo vy. Kelly, 
16 Wall. 610. U.S. Cire. Ct., California, August, 1882. 
In re Ah Sing. Opinion by Field, J. 


—_———___q___—. 


VERMONT SUPREME COURT ABSTRACT. 
FEBRUARY TERM, 1882.* 

ATTACHMENT — OF PROPERTY ALREADY ATTACHED. 
— Where an officer attaches a chattel, and while law- 
fully holding possession thereunder, attaches it again 
on another writ against the same party, and keeps the 
chattel from him only while so entitled under the first 
attachment, held, the officer is not liable in trespass 
for the second attachment. It was no invasion of the 
possession or right of possession, ashe had none. De- 
fense could be made under the general issue and notice 
of justification of the first attachment without further 
justification as to the second. Hurd v. Fleming, 34 
Vt. 169; Cox v. Hall, 18 id. 191; Van Brunt v. Schenck, 
1l Johns. 377; Putnam v. Wiley, 8 id. 432. Luce v. 
Hoisington. Opinion by Veazey, J. 


CONTRACT — AS TO BID AT SHERIFF’S SALE— VA- 
LIDITY OF.— The property in question is the proceeds 
of property bid off at a sheriff's sale by the plaintiff's 
intestate under an agreement by which it was to go 
back into the possession of the debtor, he having power 





* Appearing in 54 Vermont Reports. 
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to sell or substitute it for other property. It was sold 
on an execution in favor of another party; the trans- 
action was in good faith, and not to defraud creditors. 
Held, that the contract was valid; that it was a legiti- 
mate way of assisting an unfortunate debtor. Taylor 
v. Wait. Opinion by Rowell, J. 


FALSE IMPRISONMENT — ESTOPPEL — PLEA OF JUS- 
TIFICATION.—(1) The plaintiff was arrested in one 
county, and by his own request committed to the jail 
in another county. In an action for false imprison- 
ment it was held that he had thereby waived the right 
to be imprisoned in the county where he was arrested. 
(2) If an officer justifies under a returnable process, his 
plea must show areturn of the process according to 
its commands; but not so the plea of the officer's ser- 
vant. If an officer to whom returnable process is 
directed would justify under it, he must show its 
return, else he is a trespasser ab initio; for he is com- 
manded to return the writ, and he shall not be pro- 
tected by it unless he shows that he has paid due and 
full obedience to its command. Freeman v. Blewitt, 1 
Salk.,409; Middleton v. Price, 2 Stra. [1184]; s.c., 1 
Wils. 17; Bac. Ab. Trespass (B.); Briggs v. Mason, 31 
Vt. 483, 441. But it is otherwise with the officer’s 
servant, for he hath no means to enforce the officer to 
make return; it would be unreasonable therefore to 
punish him by reason of the non-performance of a 
thing over which he had no control. Girling’s case, 
Cro. Car. 446. Ellis v. Cleveland. Opinion by Rowell, 
J. 


NEGLIGENCE — CONTRIBUTORY NEGLIGENCE AF- 
FECTING DAMAGES.— Damage, caused by fire through 
the negligence of one party, but increased through the 
negligence of the party suffering the loss, may be re- 
covered upto the time when the contributory negli- 
gence began to affect the result; hence, there was 
error in the charge to the jury when it would be un- 
derstood by them that if the plaintiff neglected to do 
what a prudent man would have done when he learned 
of the fire, it defeated his right of recovery for the 
previous as well as subsequent damages. Wilmot v. 
Howard, 39 Vt. 447. Stebbins v. Central Vermont Rail- 
road Co. Opinion by Veazey, J. 


—_——__¢—__— 


MINNESOTA SUPREME COURT ABSTRACT. 
ConNTRACT — TO RECEIVE LESS SUM THAN DEBT IN 
PAYMENT — STATUTE OF FRAUDS.— B., as payee, held 
the promissory note of A., not to become due for more 
than a year, upon which there was an unpaid balance 
of $1,850. An agreement was made between A. and B. 
that A. should pay and B. receive as payment in full 
within two weeks from the time of the agreement $1750. 
Held, that the agreement was valid and was not 
within the provision of the statute of frauds requiring 
a memorandum in writing. The agreement is what is 
known as an accord executory; that is to aay, it is an 
agreement upon the sum to be paid and received at a 
future day in satisfaction of the note. If the accord 
had been executed there would have been a satisfac- 
tion extinguishing the note, the case being taken out 
of the rule by which payment of a part is held insuffi- 
cient to satisfy the whole of a liquidated indebtedness 
by the fact the payment was to be made before the 
indebtedness fell due. Sonnenberg v. Riedel, 16 Minn. 
83; Brooks v. White, 2 Metc. 283. The case is one of a 
promise on the part of B. to do something of advan- 
tage in law to A. and on the part of A. to do some. 
thing of advantage in law to B.,a case of mutual prom- 
ises, one of which is the consideration of the other. 
Schweider v. Lang. Opinion by Berry, J. 
(Decided July 3, 1882.) 





MORTGAGE —TO SECURE NEGOTIABLE INSTRUMENT 
SATISFACTION BY MORTGAGEE AFTER PARTING WITH 
TITLE TO NOTE.— Defendant executed to one J. her 
negotiable promissory note, and at the same time, as 
security for its payment, executed and delivered a 
mortgage upon real estate, which was recorded in the 
office of the register of deeds. Before maturity of 
the note the payee transferred the same to these plain- 
tiffs, by indorsement, they then having actual knowl- 
edge that the note was secured by such mortgage. 
Prior to the maturity of the note the defendant in 
good faith paid the same to the payee, J., she believing 
him to be the holder of the note and mortgage, and 
having no notice that the fact was otherwise. There- 
upon J. satisfied the mortgage, and the satisfaction 
was recorded before maturity of the note. Held, that 
the defendant was liable in the note to the payee. If 
the note upon which the action was brought had not 
been secured by mortgage, there could have been no 
doubt as to the right of the indorsee to recover upon 
it, notwithstanding payment had been made to the 
payee before maturity. Story, Prom. Notes, 384; 
Burbridge v. Manners, 3 Camp. 193. The fact that the 
performance of the personal obligation of the maker 
of the note was secured by mortgage did not change 
the character of the contract, or affect the negotiability 
of the note. It still expressed the obligation of the 
maker to pay the sum of money named, absolutely and 
at all events, at maturity, to the payee or to his in- 
dorsee, and still possessed the qualities of commercial 
paper. This was necessarily decided in numerous 
cases, where the question directly involved was as to 
whether the collateral security possessed the quality 
of negotiability. so that it might be enforced at the 
suit of a bona fide assignee before maturity, nothwith- 
standing equities existing in favor of the mortgagor as 
against the mortgagee. The decisions maintaining 
the negotiable property of sach collateral secu- 
rities necessarily rested upon the ground that the 
principal contract, to which the securities were inci- 
dent, was negotiable, and that the collateral securities 
partook of the same character. Thus the proposition 
here maintained as to the negotiability of the note is 
directly supported by the following among other de- 
cisions: Carpenter vy. Longan, 16 Wall. 271; Reeves v. 
Scully, Walker’s Ch. (Mich.) 248; Dutton v. Jones, 5 
Mich. 519; Taylor v. Page, 6 Allen, 86; Croft v. Bun- 
ster, 9 Wis. 503; Andrews v. Hart, 17 id. 297. See also 
Olds v. Cummings, 31 Ill. 188; Walker v. Dement, 42 
id. 273; White v. Sutherland, 64 id. 181; Janes v. 
Smith, 22 Mich. 360, where the same proposition is 
recognized. Blumenthal v. Jassoy. Opinion by Dick- 
inson, J. 

[Decided June 6, 1882.] 


STATUTE OF FRAUDS— CONTRACT TO ANSWER FORK 
DEFAULT OF ANOTHER.—A., the owner of a patent 
right, in consideration of certain promissory notes 
executed to him by B. sold to B. the exclusive right to 
veud the articles patented in a specified territory. As 
apart of the same transaction A. delivered to B.a 
contract between A. and a firm of manufacturers for 
the manufacture of the articles at a specified price ac- 
companied by a written order to the firm to deliver 
the articles to B. and verbally guaranteed that the 
firm would furnish the articles according to the terms 
of the contract. Held, that the guaranty was not 
invalid under the statute of frauds as being a promise 
to answer for the default of another. While the au- 


thorities disagree as to the reason for the rule, yet 
they agree in holding that where the holder of a con- 
tract of a third person transfers it to another upon & 
consideration moving to himself, his guaranty thereof, 
made simultaneously with the transfer, and as a part 
of the transaction, is not a promise to answer for the 
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debt or default of another within the meaning of the 
statute; or as the same thing is sometimes expressed, 
a guaranty is not within the statute where the debt or 
contract guaranteed was transferred from the guaran- 
tor to the guarantee, at the time of making the con- 
tract of guaranty, upon a consideration moving wholly 
between the parties to the guaranty. The reason as- 
signed in some of the cases is that a promise is not 
within the statute where the leading or main object of 
the promisor is to subserve some purpose of his own 
and to benefit himself. This has been often very 
justly criticised as being too indefinite and elastic to 
be adopted as a legal rule or test. Again other au- 
thorities (following the classification of Chancellor 
Kent in Leonard v. Vredenburg, 8 Johns. 29) hold 
that such a guaranty is not within the statute because 
founded ou a new and original consideration moving 
from the guarantee to the guarantor, the idea being 
that “‘any new and independent consideration of 
benefit to the promisor, moving between the newly- 
contracting parties,’’ takes the case out of the statute, 
notwithstanding the eminent authority for this doc- 
trine; yet as thus broadly stated it is now very gen- 
erally criticised and disapproved, as not furnishing a 
correct criterion by which to determine whether or 
not a case comes within the statute. Another reason 
often assigned is that such a guaranty is in substance 
a promise to pay the grantor’s own debt, and therefore 
not within the statute, though the debt of a third per- 
son be incidentally guaranteed. This provision of the 
statute of frauds was never designed to enable men to 
evade their own obligations entered into solely for 
their own benefit, but it was designed to accomplish 
just what it says, viz., to prevent persons from being 
held liable for the debts or defaults of others upon 
mere verbal promises. The reason for such a pro- 
vision was the temptation, through fraud and perjury, 
to impose a bad debt upon some other person of sub- 
stance. Hence a general principle running through 
all the cases, is that whenever a person's promise is in 
effect to pay his own debt, it is not within the statute, 
although in form and incidentally it guarantees the 
debt of another. Such a case is not within either the 
spirit or the mischief of the statute. And in holding 
that such a guaranty is not within the statute, the 
reasoning of many cases is that such a guaranty is 
merely a substitute for the promise of the guarantor 
to pay whatever the other party is to receive in ex- 
change for the consideration paid by him to the guar- 
antor; that instead of agreeing to pay it himself 
directly in the first instance, the guarantor, for his 
own convenience, substitutes the contract of a third 
person, accompanied by his own guaranty, which in 
substance, amounts merely to a promise to pay his 
own debt. But whatever may be the best reason for 
holding such guaranties not within the statute, the 
doctrine is too well established by an unbroken line of 
decisions to be now questioned. Horgreaves v. Parsons, 
13 M. & W. 561; Cordell v. McNeil, 21 N.Y. 336; Bruce 
v. Burr, 67 id. 237; Malone v. Kener, 44 Penn. St. 107; 
Ashford v. Robinson, 8 Ired. 114; Hopkins v. Rich- 
ardson, 9 Leigh, 485; Rowland v. Roke, 4 Jones, Law, 
387; Hall v. Rogers, 7 Humph. 536; Barker v. Scudder 
56 Mo. 272; Hacklemon v. Miller, 4 Black, 322; Beatty 
v. Grin, 18 Ind. 181; Jones v. Palmer, 1 Doug. 379; 
Thomas v. Dodge, 8 Mich. 51; Huntington v. Welling- 
ton, 12 id. 10; Smith v. Finch, 2 Scam. 321; Dyer v. 
Gileson, 16 Wis. 557; Wymon v. Gooderich, 26 id. 21; 
Eagle Mowing Co. v. Shattuck, 10 N. W. Rep. 690. 
Wilson v. Hentges. Opinion by Mitchell, J. 

[Decided April 20, 1882.) 





FINANCIAL LAW. 


MUNICIPAL CORPORATION — WRONGFUL CANCELLA- 
TION OF STOCK BY.— Where a city had wrongfully 
cancelled certificates of its stock belonging to a minor, 
upon assignments which were afterward discovered to 
be forgeries, and had issued new certificates of the 
stock to the holeders who had presented the certificates 
for cancellation and transfer, held, that the city should 
replace the certificates of stock belonging to the minor, 
and pay to bis guardian all arrears of interest due. 
Brown v. Howard Fire Ins. Co., 42 Md. 884; Hamble- 
ton v. Central Ohio R. Co., 44 id. 551; Telegraph Co. 
v. Davenport, 97 U. S. 369. Maryland Ct. of Appeals, 
June 30, 1881. Mayor of Baltimore v. Ketchum. Opin- 
ion by Magruder, J. (57 Md. 23.) 


NATIONAL BANK— RATE OF INTEREST FOR LOAN 
By.— The National Banking Act provides thus, (§ 30): 
“Every association organized under this act may take, 
receive, reserve, and charge on any loans interest at 
the rate allowed by the laws of the State or territory 
where the bank is located, and no more; except that 
where, by the laws of the State, a different rate is 
limited for banks of issue organized under State laws, 
the rate so limited shall be allowed every association 
organized in any State under this act. And when no 
rate is fixed by the laws of the State or Territory, the 
bank may take, receive, reserve, or charge a rate not 
exceeding seven per centum.’’ The statutes of Cali- 
fornia provide thus (Civ. Code, § 1918): ** Parties may 
agree in writing for the payment of any rate of inter- 
est, and it shall be allowed according to the terms of 
the agreement until the entry of judgment.’’ Held, 
that National banks in California are allowed to receive 
such interest as may beagreed upon. California Sup. 
Ct., March 15, 1882. Hinds v. Marmolejo. Opinion by 
Ross, J. 


NEGOTIABLE INSTRUMENT — CONSIDERATION FOR 
FRAUDULENT CONVEYANCE — DEFENSE.— In an action 
against the maker of a promissory note given as the 
consideration of the conveyance received for the pur- 
pose of aiding the grantor to delay his creditors, the 
fraud cannot be set up in defense. The statute de- 
claring that conveyances made with intent to hinder, 
delay, or defraud creditors shall be void, has been 
invariably construed as plainly implying that they are 
valid as between the parties and their representatives. 
Nichols v. Patten, 18 Me. 231; Andrews v. Marshall, 
43 id. 274; and can be avoided only by creditors or 
their representatives, ete. Miller v. Miller, 23 Me. 22; 
Thompson v. Moore, 36 id. 47; Stone v. Locke, 46 id. 
445; Freeland v. Freeland, 102 Mass. 475; MeLean vy. 
Weekes, 65 Me. 411. And such conveyances are as to 
creditors not utterly void but voidable. If the fraud- 
ulent grantee convey the premises to a bona fide pur- 
chaser for value before the creditor moves to impeach 
the original conveyance the purchaser’s title cannot be 
disturbed. Neale v. Williams, 18 Me. 391; Hoffman 
v. Noble, 6 Met. 68; Bradley v. Obear, 10 N. H. 477. 
The implication of the statute of 13 Eliz. declares that 
as between the parties to a conveyance made to pre- 
vent creditors of the grantor from attaching or seizing 
his property, and thereby securing their debts, the 
transaction is not to be regarded void or voidable, but 
valid. And if valid, it cannot be seen why the note 
given in payment is not also valid. The transaction is 
not a turpis causa, and neither do the parties stand in 
pari delicto. In the case at bar, each of the parties 


deliberately entered into the contract. Each received a 
full consideration, the one for his land and the other for 
his note. Neither of them was defrauded. The decisions 
in Massachusetts, repeatedly made, sustain actions like 
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this. See the two opinions of Morton, J., and of Shaw, 
C. J., after the second trial in Dyer v. Homer, 22 Pick. 
253; Butler v. Hildreth, 5 Met. 49, 50; Bailey v. Foster, 
9 Pick. 139, recognizes the same doctrine. See also 
Harvey v. Varney, 98 Mass. 118, where the cases are 
reviewed and the doctrine adhered to. See also the 
elaborate opinion of the Chief Justice of Wisconsin, in 
Clemmens v. Clemmens, 28 Wis. 637, and the well rea- 
soned opinion of the court in Carpenter v. McClure, 
39 Vt.9. See also Springer v. Drosch, 32 Ind. 486; 
Sherk v, Endress, 3 Watts & S. 255; Neely v. Wood, 
10 Yerg. (Tenn.) 486; Douglas v. Dunlap, 10 Ohio, 162; 
Bobb v. Woodward, 50 Mo. 95; Sumner v. Murphy, 2 
Hill (S. C.), 488; Capin v. Pease, 10 Conn. 69; Silver- 
man v. Bullock, 98 Ill.; Hendricks v. Mount, 2 South 
(N. J.) 738" Maine Sup. Jud. Ct., January 11, 1882. 
Butler v. Moore. Opinion by Virgin, J. (73 Me. 151.) 


—— 


RECENT ENGLISH DECISIONS. 


CHATTEL MORTGAGE—OF PROPERTY TO BE AC- 
QUIRED, INVALID.— A. charged all his present and 
future personalty to secure to B. any sum or sums he 
might be indebted to him at the time B. might choose 
to make use of the charge. Held, that the instrument 
operated as a charge on such property only as A. was 
possessed of at the date of the instrument, and was 
invalid as to any other property. Held also, that the 
invalidity of one part of the charge did not invalidate 
the other part. Ch. Div. April 28, 1882. Re D’ Epinuel. 
Opinion by Fry, J. (47 L. T. Rep., N. S. 157.) 

DIVORCE— WIFE DESERTED BY HUSBAND—ADUL- 
TEeRY.— A husband, previous to his marriage, obtained 
from his wife without any reasonable cause an agree- 
ment that they should live apart, which they accord- 
ingly did, and she subsequently committed adultery. 
Held, that under the circumstances he had deserted 
her, and that a petition by him for dissolution of the 
marriage must be dismissed. Pr. Adm. and Divorce 
Div., January, 19, 1882. Daggv. Dagg. Opinion by 
Hannen, Pres. (47 L. T. Rep., N. 8. 182.) 


INSURANCE— MARINE POLICY — WARRANTY — CAP- 
TURE FOR SMUGGLING.—A time policy of marine 
insurance enumerated, amongst the perils insured 
against ‘‘ men-of-war, enemies, pirates, rovers, thieves, 
surprisals, takings at sea, arrests, restraints and de- 
tainments of all kings, princes and people of what na- 
tion, condition or quality soever, barratry of the 
master and mariners,” but there was a warranty 
“free from capture and seizure and the consequences 
of any attempts thereat.’’ The officers of the plaintiffs’ 
ship, which was insured by this policy, were arrested 
by Spanish revenue officers for smuggling, and pro- 
ceedings were taken to procure sentence of condemna- 
tion and confiscation of the shipat a Spanish port, and 
the plaintiffs incurred expenses in resisting these pro- 
ceedings, and were obliged to pay money to procure 
the restoration of the ship. In an action on the policy 
to recover these expenses and payments, held (affirming 
the judgment of Field and Cave, JJ.), that the under- 
writers were exempted from liability by the warranty, 
and the plaintiffs were not entitled to recover as for a 
loss by barratry. Ctof App., July 1, 1882. Cory v. 
Burr, Opinions by Brett and Cotton, L. JJ. (47 L. T. 
Rep., N. 8S. 181.) 

WILL— VOID DIRECTION CAUSING INTESTACY.— A 
testatrix gave and devised her dwelling-house and 
premises to trustees, upon trust that they should im- 
mediately after her funeral cause the doors and win- 
dows of every room thereof (except the kitchen, 
middle attic and hall) to be well and effectually bricked 
up from the outside, with the furniture therein, for a 
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period of twenty years; and from and after that term, 
the testatrix devised the property to a devisee for life, 
with remainder to another person in fee. Although 
the will had been disputed in the Probate Court, the 
probate was eventually granted. Held, that the direc- 
tions regarding the blockade must be treated as 
ineffectual, and that there was intestacy as to the term 
of twenty years in the property, which must be 
distributed as undisposed of real and personal estate. 


Ch. Div. August 2, 1882. Brown v. Burdett. Opinion 
by Bacon, V. C. (47 L. T. Rep., N. S. 94.) 
———________ 
CRIMINAL LAW. 
ABORTION — PLEADING — AMENDMENTS.— (1) The 


statute of Vermont against procuring an abortion con- 
tains this excepting clause: ‘*‘ Unless the same is nec- 
essary to preserve her life.’’ In this case the indict- 
ment did not negative the exception, but asserted that 
the act was done * maliciously and without lawful jus- 
tification.” Held, bad on demurrer; that the exception 
is so incorporated with the enactment as to constitute 
a part of the definition of the crime, and should there- 
fore be negatived. Indictments for abortion were held 
bad for the same defect under like statutes in Missouri 
and Indiana. State v. Meek, 70 Mo. 355; Bassett v. 
State, 41 Ind. 303. As illustrative of the same view of 
indictments for other offenses see Russell v. State, 50 
Ind. 174; Kline v. State, 44 Miss. 317; State v. Barker, 
18 Vt. 195. These were all indictments under the Sun- 
day law; and they contained no averment that the 
work was not work of necessity or charity. To the 
same effect in indictments for different offenses are 
State v. Tomlinson, 77 N. C. 528; Elkinson v. State, 13 
Ga. 4385; Commonwealth v. Maxwell, 2 Pick. 138; Rex 
v. Jarvis, 1 Burr. 148; State v. Butler, 17 Vt. 145. The 
case State v. Hogdon, 41 Vt. 139, seems to be an excep- 
tion to the general line of authority, except that the 
form there adopted was prescribed by the statute. (2) 
The indictment was not amendable after demurrer, as 
the defect was not one of form. (3) The statute as to 
this crime superseded the common law. Vermont Sup. 
Ct., October Term, 1881. State of Vermont v. Stokes. 
Opinion by Veazey, J. (54 Vt. 179.) 


CONSTITUTIONAL LAW — FEDERAL CONSTITUTION — 
CIVIL RIGHTS AMENDMENTS.— Where a State has been 
guilty of no violation of the- provisions of the thir- 
teenth, fourteenth and fifteenth amendments to the 
Constitution of the United States, no power is con- 
ferred on Congress to punish private individuals, who, 
acting -without any authority from the State, and it 
may be in defiance of law, invade the rights of the citi- 
zen which are protected by such amendments. So 
where an act of Congress is directed exclusively against 
the action of individuals, and not of the States, the law 
is broader than the amendments by which it is at- 
tempted to be justified, and is without constitutional 
warrant. U. S. Cire. Ct., E. D. Texas, July 6, 1882. 
Le Grand vy. United States. Opinion by Woods, J. (12 
Fed. Rep. 577.) 


EVIDENCE — IRRESPONSIBLE DRUNKENNESS — BUR- 
DEN OF PROOF.—On a trial for an assault with a dan- 
gerous weapon a defense was irresponsible drunken- 
ness. The court charged that the burden of proving 
such drunkenness was on the defendant, and he must 
establish it by a fair preponderance of evidence. Held, 
no error. Astothe matter involved in this irstruction 
there is no little conflict of opinion. By some courts and 
writers it is maintained that the burden of proof always 
remains with the prosecution, and hence that where 
insanity or drunkenness is set up in defense, and evi- 
dence offered to sustain the same, sanity or the non- 
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existence of the drunkenness must appear beyond a 
reasonable doubt. But the rule which has been laid 
down and acted upon in Minnesota is otherwise, and in 
accordance with the instruction considered. Bonfanti 
vy. State, 2 Minn. 123 (Gil. 99); State v. Gut, 13 Minn. 341. 
This rule is sound, and it is supported by adjudications 
of the highest authority. Commonwealth v. Eddy, 7 
Gray, 583; People v. Bell, 49 Cal. 485; Parnell v. Com- 
monwealth, 86 Penn. St. 260; State v. Smith, 53 Mo. 
267; State v. Bruce, 48 Iowa, 530; Bond v. State, 23 
Ohio St. 349; State v. Lawrence, 57 Me. 574; Mc- 
Naughton’s case, 10 Cl. & F. 200; Regina v. Layton, 4 
Cox, C. C. 149. The expression “* fair preponderance of 
evidence”’ is unobjectionable. It means no more than 
that the evidence spoken of must fairly preponderate ; 
that is it must preponderate so that the preponderance 
can be perceived upon fair consideration of the evi- 
dence. Minnesota Sup. Ct., June 10,1882. State of 
Minnesota v. Grear. Opinion by Berry, J. 


EVIDENCE — OF SALE OF LIQUOkS— UNITED STATES 
LICENSE — CONSTITUTIONAL LAW.— (1) At the trial of 
an indictment for the illegal sale of liquors the presid- 
ing justice, in connection with evidence tending to 
show a keeping and selling of liquors, admitted testi- 
mony that the defendant had taken out a license from 
the United States government to sell intoxicating 
liquors. Held, noerror. (2) A statute provided that 
“evidence of the sale or keeping of intoxicating liq- 
uors for sale in any building, place or tenement shall be 
evidence that the sale or keeping is illegal, and that 
such premises are nuisances.”’ Held, that this stat- 
utory provision was constitutional and valid. Rhode 
Island Sup. Ct., June 9, 1882. State of Rhode Island 
v. Mellor. Opinion by Durfee, C. J. (To appear in 13 
R. I. Rep.) 


ARSON — LEAN-TO UNCONNECTED WITHIN WITH 
DWELLING-HOUSE NOT DWELLING-HOUSE.— An in- 
dictment for arson charged that defendant did ‘ the 
dwelling-house of one M. there situate, feloniously, 
willfully and maliciously did set fire to and burn, con- 
trary to the statutes in such case made and provided,” 
etc. It was shown that the fire was set in a lean-to 
oceupied by H. and adjoining the building occupied by 
M., but having no interior communication with his 
apartments. Held, that the variance was fatal. It 
was held in Snyder v. People, 26 Mich. 106, that arson 
isan offense against the habitation and regards the 
possession rather than the property, and that the 
dwelling-house is his dwellinug-house who occupies it, 
whoever may hold the general title, and should be de- 
scribed accordingly. The implication is very clear that 
any structure which is absolutely beyond the bounds 
of such occupancy, and is held and occupied by 
another, and is not connected by any interior commu- 
nication is not parcel of the other in any sense to war- 
rant saying that a firing of the latter constitutes a firing 
ofthe former. The authorities support this implica- 
tion if they do not go much further. State v. Toole, 29 
Const. 342; Commonwealth v. Wade; State v. Tennery, 
9 Iowa, 436; Rex v. Egginton, 2 B. & P. 508; Rex v. 
Gibson, 1 Leach (4th ed.), 357; Glandfield’s case, 2 
East P. C. 1034; People v. Gates, 15 Wend. 159; 2 
Bishop C. P., §38; Bishop St. C., §§ 280, 282, 283, 285, 
287, and authorities cited; 2 Kast P. C. 508, 494; Hale, 
P. C., 557, 558; 4 Bl. Comm. 225, 226. The conclusion 
is obvious and unavoidable. The act of firing in the 
case at bar was committed on the lean-to; and apply- 
ing the law to the facts it is seen that the lean-to was 
‘“‘another building,’’ and therefore that the concur- 
rrence of the two facts made necessary by the charge, 
namely a firing and burning of the same dwelling- 
house, was not only left unproved, it was plainly dis- 
proved. Michigan Sup. Ct., April 5, 1882. Fairchild 
v. People of Michigan. Opinion by Graves, (. J, 





CRIMINAL ACTION— PROCEEDING TO RECOVER 
PENALTY NOT.— The Nebraska Criminal Code, section 
574, provided in relation to persons licensed to sell 
liquors thus: ‘‘ Any person licensed as before provided 
who shali give or sell any malt, spirituous or vinous 
liquors, or other intoxicating drink, to any minor, 
apprentice or servant under 21 years of age, without 
the consent of the parents, guardian or master thereof, 
shall forfeit and pay for each offense the sum of $25, 
for the use of the school fund, to be recovered by the 
proper action before any justice of the peace of the 
proper county, upon the complaint of any person who 
will file with such justice a statement in substance as 
follows: ‘A. B. complains for the violation of section 
574 of the Criminal Code.’ And on the proof of the 
violation of said section, or any part thereof, the 
justice shall render judgment for the whole amount of 
fine and costs, and the person so convicted shall be 
committed to the common jail until the same is paid.” 
Held, that the proceeding provided for was a civiland 
not acriminal one, and the constitutional guaranties 
in respect to criminal proceedings did not apply. 
Blackstone defines a crime or misdemeanor to be “‘ an 
act committed or omitted in violation of ‘public law, 
either forbidding or commanding it.”” 4 BJ. Comm. 5. 
This definition however fails in precision, as it fails to 
distinguish between cases where the punishment of an 
offense, such as selling liquor in violation of law,is pun- 
ishable by indictment, or where the proceeding is by 
an action of debt. An action on a penal statute to 
recover money as a penalty is a civil action. 1 Bishop 
Crim. Law, § 43; People v. Hoffman, 3 Mich. 248; 
Keith v. Tuttle, 28 Me. 326, 335; Indianapolis v. Fair 
child, Cart. (Ind.) 315; Belcher v. Johnson, I Mete. 
148; Buckwater v. United States, 11 S. & R. 198; 
Rogers v. Alexander, 2 Green, 443; People v. Ontario, 
4 Denio, 250. And the action may be in the name of 
the State; but this does not make the cause a criminal 
one. Webster v. People, 14 Ill. 365. The true test is 
to inquire whether the proceeding is by indictment or 
action; if by indictment the cause is criminal, if by 
action the cause is civil. Tested by these rules it will 
be seen at once that this isa civil action. Theobject 
is to recover a money judgment, and the fact the law 
designates a specific amount does not change the char- 
acter of the action. Nebraska Sup. Ct., April 4, 1882. 
Mitchell y. State of New York. Opinion by Max- 
well, J. 

FALSE PRETENSES — FAILURE 'CO FULFILL PROMISE 
NnoT.— An indictment charged that defendant pro- 
cured prosecutor’s indorsement to a note upon a prom- 
ise that it would be used to take up and cancel another 
note of the same amount then about maturing, and 
upon which the prosecutor was liable as indorser, and 
that the defendant, instead of using it for this pur- 
pose, as he promised to do, procured it to be dis- 
counted and used a portion of the proceeds for other 
purposes. Held not to charge a false pretense. 
A false pretense to be within the statute must 
be the assertion of an existing fact, not a prom- 
ise to perform some act in the future. The man who 
asserts that he is the owner of a house states a fact, 
and one that is calculated to give him acredit. Buta 
mere failure to keep a promise is another and very 
different affair. That occurs whenever a man fails to 
pay his note. [t is true Gibson, C.J., doubted in Com- 
monwealth v. Burdick, 2 Barr, p. 164, whether every 
naked lie by which a credit has been gained is not a 
false pretense within the statute. This doubt has run 
its course and has long since ceased to disturb the 
criminal law of this State. Pennsylvania Sup. Ct., 
February 27, 1882. Commonwealth of Pennsylvania v. 
Moore. Opinion by Paxson, J. 

[NDICTMENT — COPY MAY BE SUBSTITUTED FOR LOST 
ONE.— Upon a trial for false pretenses, held, that the 
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court had power to substitute a copy of a lost or stolen 
indictment and put the defendant upon trial. In 
Gananay v. State, 22 Ala. 772, the defendant was in- 
dicted, and the cause was continued at several success- 
ive terms of the court. At the term at which the cause 
was called for trial the indictment could not be found, 
it having been lost or abstracted. The court permitted 
acopy to be substituted, and the defendant was tried 
and convicted. It was held by a majority of the court 
that this was erroneous. It was conceded that the 
court might order an amendment or substitution of 
anything which it has the power to make or order to 
be made; but that, as no power but the grand jury can 
make an indictment or direct one to be made, the court 
caunot supply one which has been lost or destroyed. In 
the case of Bradshaw v. Com., 16 Gratt. (Va.) 507, it 
was also held that it was error to substitute a copy of 
an indictment which had been lost or destroyed. The 
court, in its reasoning, follows the case of Gananay v. 
State, supra. In State v. Harrison, 10 Yerg. 542, the 
defendant was indicted, and the indictment was lost 
or mislaid during the trial. The prosecution moved 
to make a copy of the indictment apart of the cause. 
It was held that this might be done if the court acted 
from its recollection of the contents of the indictment 
alone, but that a substitution of a copy could not be 
made upon proof by affidavits, independent of the 
recollection of the judge, of the contents of the lost 
instrument. In Mount vy. State, 14 Ohio, 295, the in- 
dictment was lost or stolen after verdict of guilty. 
The court say: ‘‘It was not indispensable to the sen- 
tence that the original indictment should be before the 
court. If lost or destroyed by accident, or by the 
fraud or design of the plaintiff in error, or stolen by 
him or another, and the prosecution were not in fault, 
its place might have been supplied by a copy like any 
other record or pleading.”’ In Buckner v. State, 56 
Ind. 208, the record showed the following entry: 
“State of Indiana v. Thomas J. Buckner. Selling 
without license. Indictment burned.’ The record 
did not contain any indictment, and the court said: 
“If the defendant was tried upon a certified copy of 
the indictment, that copy constituted a part of the 
record and should have been contained in the tran- 
script. We must presume that the transcript is com- 
plete and perfect.’’ It was held that if the indictment 
had been destroyed the defendant might hate been 
tried upon a copy of the record, if it had been recorded. 
In Bradford vy. State, 54 Ala. 230, the defendant was 
put upon trial upon an indictment. After all the 
evidence was introduced, and the attorney for the 
Commonwealth was about to commence his argument 
to the jury, it was discovered that the indictment had 
been lost during the trial. Counsel for the defendant 
consented that ‘“‘ the indictment might be substituted, 
and the trial proceed under the substitute.’’ The trial 
then proceeded precisely as though the original indict- 
ment had not been lost, and the defendant was found 
guilty. It was held that this was no error; that the 
court had the inherent power to preserve its records 
by substitution if necessary; and that, as the defend- 
ant had demurred to the indictment, and pleaded not 
guilty to it, he thereby admitted that it was an in- 
dictment. This case does not overrule Gananay v. 
State, supra, but distinguishes it upon the ground 
that in that case the defendant had not been 
arraigned, and had not pleaded to the indictment. 
In State v. Simpson, 67 Mo. 647, the defendant was 
tried upon a copy of an indictment which was substi- 
tuted for the original, which was lost. The court ap- 


prove of the practice, but reverse the case upon the 
ground that there was no evidence that the indictment 
had ever been made of record. The power to substi- 
tute a copy of a lost indictment is recognised in 1 





Bishop, Crim. Proc., §1215. Iowa Sup. Ct. April 19, 
1882. State of Iowav. Rivers. Opinion by Rothrock, J. 





NEW YORK STATE BAR ASSOCIATION. 


APPOINTMENT OF CLERK. 

The following is a statement of a resolution of the 
Executive Committee, adopted by correspondence: 

Resolved, That Henry C. Stryker, Esq,, of the city 
of Albany, be and is appointed clerk of the New York 
State Bar Association. That his duties shall be as fol- 
lows, viz. : To take charge of the Association’s rooms in 
the New Capitol building at Albany, and keep the 
same open (Sundays excepted) from nine o'clock in 
the morning until nine o’clock in the evening during 
the annual session of the Legislature, and, during the 
rest of the year for the usual business hours, and for 
such other hours as he may be notified of by the presi- 
dent, the chairman of the Executive Committee, the 
chairman of any other committee, or any of the other 
officers of the Association. In said rooms to carefully 
classify and safely preserve all the Association's books, 
records, documents, papers, correspondence, reports, 
accounts, essays, furniture and other personal prop- 
erty (except the current books and accounts of the 
treasurer); to assist by correspondence, conference 
and otherwise, all the officers, committees and mem- 
bers of the Association in all matters within its scope 
and objects; to foster the growth and usefulness of the 
Association, and generally to render such other ser- 
vices as may be directed by the president, or the Fx- 
ecutive Committee, oe the chairman thereof. 

Resolved, That the salary of the clerk of the Asso- 
ciation be at the rate of five hundred dollars a year, to 
be paid quarterly by the treasurer upon the certificate 
of the secretary of the executive Committee. 


———-~- oe -—--— 


NEW BOOKS AND NEW EDITIONS. 


NOBLE’S MARRIAGE AND Divorce LAws. 
A compendium and comparative view of the thirty-eight 
State Laws of Marriage and Divorce in the United States 
(in 1882). The Confiict and the Remedy. By Charles Noble 
New York: Baker, Voorhis & Co., 1882. Pp. 89, vi 
This is an essay at the Law School of the University 
of the city of New York, for which a prize was re- 
cently awarded. It displays a great amount of re- 
search, the power of very intelligent statement, and 
very excellent seuse and reason. It does its young 
author credit. Indeed, it would be difficult to imagine 
a more excellent presentation of the topic. The remedy 
suggested is uniformity, to be reached by a National 
Law to be authorized by a Constitutional amendment. 
It will be a long day before that will come to pass. 


SS 


NOTES. 

‘THE American Law Review for November contains 

the following leading articles: Charter-Parties, by 
Orlando F. Bump; Impeachable offenses under the 
Constitution of the United States, by G. Willett Van 
Nest; Discriminate Traffic Rates, by Adelbert Hamil- 
ton.—— The t7th volume of West Virginia Reports 
contains 33 cases and covers 927 pages, or an average of 
28 pages to a case! —— Vice-Chancellor Wickens 
amused himself with binding books, at which trade he 
was an adept, and had all the elaborate tools and ma- 
chines to expedite his work, and he turned out his 
volumes iu masterly style.— Curiosities of Law and 
Lawyers 
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T last we are able to offer to our subscribers a 
‘General Index and Digest of the Albany 
Law Journal, volumes I to XX inclusive.” This 
work has been prepared with great care, fidelity and 
intelligence, by Mr. Robert R. Newell, of Boston, 
the editor of the ‘‘Index-Reporter.” It is divided 
into two parts, a General-Index, and a Case-Index. 
It covers 278 pages of double columns, andits page 
is of uniform size with the JourNnaL. It will proba- 
bly be esteemed an almost indispensable companion 
to this journal, and will render easily accessible and 
available the vast amount of legal reporting and 
comment which is contained in our first twenty vol- 
umes. The price is $3.00, and it can of course be 
obtained from our publishers. 


We have read with interest the address of Judge 
Christian, of Virginia, on the recent death of Judge 
Moncure, late president of the Virginia Court of 
Appeals. This is a venerable and respected name 
in American jurisprudence. He was for more than 
thirty years a judge of the Court of Appeals, and 
for fifteen years its president, a man of profound 
learning, incorruptible integrity, and the most ad- 
mirable personal traits. His opinions extend from 
the 7th to the 33d of Grattan’s Reports. Judge 
Christian says of him, among other things: “Such 
was his learning and accuracy as a lawyer, and so 
did he impress himself upon that body of great 
men and great lawyers (the Legislature of 1849-50), 
that he was placed on the committee for the revision 
of the statute law of the State, and every lawyer 
before me knows how diligently and faithfully he 
performed that great work of revision, and brought 
out of chaos and confusion, and aided by his great 
associates produced the most compact and compre- 
hensive system of statute law to be found in any 
State of the Union.” Again he speaks of him as 
‘of all men I ever met on this earth the most de- 
voted and earnest lover of truth for truth’s sake,” 
affectionate, magnanimous, ‘‘ without prejudice as 
well as without fear,” of what Tennyson calls a 
‘¢ simplicity sublime,” of ‘‘ christian faith as simple 
as that of a little child.” Suffering greatly in his 
last days he feared that he was “sinning against his 
Heavenly Father by his impatience to die and go at 
once to his eternal rest.” He seems to have been 
that sublimest of earthly figures, a good judge, 
Virginia, always renowned for great men, and al- 
ways eager to honor their memory, may well cherish 
the memory and example of her venerable Judge 
Moncure. 


We regret that we have passed the word “ assault ” 
in our forthcoming ‘‘ Common Words and Phrases,” 


Von. 26 — No. 22. 





We should have liked to include the case of People 
v. Emmons, California Supreme Court, October 5, 
1882, 10 Pac. C. L. J. 235, which holds that to 
throw a Chinaman (named Ah Wee) out of a third- 
story window is an ‘‘assault by means of force 
likely to produce great bodily injury.” We should 
say it would be apt to produce broken China. The 
court observe; ‘‘If such an act of violence had 
resulted in the death of the party assaulted, the 
perpetrators of it would have been guilty, at least, 
of manslaughter, and perhaps of murder under the 
law. If one person maliciously and with premedi- 
tation seizes another and throws him out of a third- 
story window twenty-five feet from the ground, and 
thereby causes his death, or if with the same pur- 
pose and intent, one casts another into the sea, 
whereby the latter is drowned, there is no reason 
why the perpetrator of such an act should not be 
guilty of murder in the same degree that he would 
if a pistol or knife were used, as the means of pro- 
ducing death.” 


British jurisprudence has come to a sad pass when 
the leading English law journals speak irreverently 
of the procession of the judges and the wigs of the 
lawyers. The Law Times says: ‘‘Assuredly no 
one will regret that the procession of the lord chan- 
cellor and judges through Westminster hall has been 
seen for the last time. If there were nothing else 
to be said against it, the one fact that it affords the 
populace an opportunity to applaud particular judges 
is enough to condemn it.” A correspondent sends 
the Law Journal an account of his dream about legal 
wigs, which is very funny but awfully irreverent. 
The editor of the Journal remarks: ‘* When there 
is less hair on the top of his head his views as to 
wigs may change, unless the new law courts are im- 
pervious to draughts.” If this is the purpose of 
the wigs, attorneys and solicitors as well as bar 
risters ought to wear them, for their business is 
much exposed to rough drafts. 


In connection with our recent comments on the 
comparative amount of litigation in this State and 
in England, we call attention to the following from 
the last number of the London Law Times: ‘‘The 
cause-lists for the current sittings promise plenty of 
work for the judges between now and Christmas. 
In the Court of Appeal 254 appeals are down for 
hearing; there are 777 causes in the Chancery Divis- 
ion, of which about 100 are summonses which have 
been adjourned from chambers into court; and in 
the Queen’s Bench Division there are about 600 
causes entered, In the last-mentioned list over 100 
causes ure marked for special juries, while no fewer 
than 120 are down for trial before a judge without 
a jury. The majority of the latter —about ninety 
—are ‘transferred causes’ that have come from the 
Chancery Division.” Our lawyers would think they 
were starving if they could make only such a mea- 
ger showing, for example in the city of New York. 
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The great London libel suit of Belt, the sculptor, 
against Lawes, the publisher of Vanity Fuir, on 
which we commented last summer, and the trial of 
which was adjourned, was taken up again on the 3d 
instant, before Baron Huddleston and a special jury 
The alleged libel consisted in the assertion that the 
sculptor was an impostor, taking the credit of works 
entirely’ executed by his subordinate, Verhyden. 
The defense is justification. Counsel for plaintiff 
offer to prove that Verhyden ‘‘never touched the 
bust of any lady;” which is ambiguous, to say the 
least. The trial is the fashionable diversion of the 
hour, and the court-room is crowded with people 
quite too ready to applaud. Upon a manifestation 
of this sort his lordship threatened to clear the 
court, observing: ‘That will be very convenient 
for some of us, for it will cool the court.” Here- 
upon there was ‘‘ (Laughter),” but we do not ob- 
serve that his lordship threatened to clear the court 
on that account. There seems to be a distinction 
between applause and laughter. Notwithstanding 
the proverbial gravity of the English, it is notice- 
able that they are very easily provoked to laughter. 
They have always applauded our poorest humorists, 
such as Artemus Ward, and we have never seen 
any thing from their judges, except some of the 
wit of Lord Coleridge and some of the sarcasms of 
Master of the Rolls Jessel, that would excite the 
ripple of a smile in an American court. We have 
sometimes wondered if the wigs and gowns had not 
something to do with the hysteria of their court- 
rooms; the sense of incongruity, such as we feel at 
a jest at a funeral, may explain the ease with which 
their risibility is excited. 


A correspondent writes us: ‘‘I observe in your 
last number you mention Vermont as one of the 
States in which the chief justiceship rotates. This 
is not correct. The chief justice is elected bi-en- 
nially, with all the other judges, by the Legislature, 
But I am aware of no instance in the history of the 
State, certainly there is none in the last fifty years, 
in which the chief justice has failed to be re-elected, 
until he died or declined re-election, nor any in 
which the vacancy, when it occurred, was not filled 
by the election of the senior judge in commission.” 


a 


NOTES OF CASES. 





[* Shaw v. Clark, Michigan Supreme Court, Octo- 

ber 31, 1882, 13 N. W. Rep. 786, it is held that 
dealings in options, although so contrary to public 
policy as to render invalid negotiable paper based 
upon them, are not ‘‘ gaming” or ‘‘ betting,” within 
the statute. Cooley, J., said: ‘There is no doubt 
that a purchase of options is opposed to public pol- 
icy by reason of its demoralizing character, and that 
any contract which has no other consideration is 
void in law. This was in effect decided in Gregory 
v. Wendell, 39 Mich. 337; 8S. C., 40 id. 432. But 
that decision was grounded on general principles of 
the common law; and the statute now brought to 





our attention was not relied upon or referred to by 
counsel or by the court. It was shown in that case 
that such a purchase was in the nature of a gam. 
bling contract, and that the evils of ordinary gam- 
ing inhered in it. But it was not said or intimated 
that it was gaming in the ordinary sense of that 
term, or that the parties to it could be considered 
as parties to a bet or wager. And as the statute 
now invoked was not then before the court, nothing 
said in the opinions can be considered as expressly 
designed to throw light upon its construction. In 
common speech gaming is applied to play with 
stakes at cards, dice, or other contrivance, to see 
which shall be the winner and which the loser. A 
contract for the purchase of options is not gaming 
within this meaning of the term. In form it is the 
purchase and sale of a commodity to be delivered 
at a future day, and it only resembles gaming in 
that the parties take a chance of gain or loss with- 
out intending that the sale which they nominally 
make shall ever become a legitimate business trans- 
action. Betting in common speech means the put- 
ting of a certain sum of money or other valuable 
thing at stake on the happening or not happening 
of some uncertain event. A purchase of options is 
not betting in this sense, though it resembles it in 
the fact that risks are taken on uncertain events, 
and that the tendency to those engaged in it is de- 
moralizing. The statute in terms forbids betting 
and gaming, and it contains penal provisions for 
the punishment of those who engage in them; but 
penal statutes are not enlarged by intendment, and 
acts not expressly forbidden by them cannot be 
reached merely because of their resemblance, or be- 
cause they may be equally and in the same way de- 
moralizing and injurious. The principles of the 
common law adapt themselves to new conditions of 
things, and may defeat a demoralizing transaction 
or contract though it be the first of its kind; but 
penal statutes are not flexible, and they can be made 
to embrace nothing which was not within the intent 
of the Legislature in passing them. If other things 
equally injurious seem to deserve the same punish- 
ment, the Legislature alone can provide for it. We 
have no idea that the purchase of options was in 
the’mind of the Legislature when passing the stat- 
ute against betting or gaming. We have not over- 
looked what is said in Barnard v. Backhaus, 52 Wis. 
598, regarding a similar statute, but we do not un- 
derstand the remarks of the court as expressive of 
an opinion that such a transactions is betting or 
gaming within the meaning of the statute. The 
statute is referred to as indicating a general policy 
opposed to all such dealings; and we agree in what 
is said on that subject. It is in the light of that 
policy, evidenced by the common law as well as by 
the statute, that we hold the note in suit to have 
been given without consideration; but when the 
defense of invalidity is interposed after the note 
has been in the hands of a bona fide holder, the de- 
fendants must place their reliance upon the statute 
exclusively, it being admitted that the mere fact 
that the note was void in its inception is not sufli- 
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cient for their purposes. The statute, we think, 
does not reach the case.” 


In State v. Parker, Cuyahoga Common Pleas 
(Ohio), Judge Jones has very recently held that the 
old common-law rule that a husband cannot commit 
larceny of his wife’s goods has not been changed 
by the modern married women’s enabling statutes. 
He said: ‘‘It seems to me that while the ancient 
law in respect to the property relation of the hus- 
band and wife had by reason of this statute under- 
gone a great and radical change, the marital rela- 
tion in its essential nature and the doctrine of the 
legal unity of the parties by reason of that relation 
remains wholly undisturbed; the marital obligations 
of a party are the same, the promises of each are 
binding as before, the husband is still liable to sup- 
port, protect and maintain his wife, she is entitled 
to dower in his estate, and he to curtesy in hers; he 
is still liable as before the statute to respond for any 
torts, such as assaults, slanders, libels, etc., which 
she may be guilty of; and no one would claim for a 
moment that the statute authorizing her to hold the 
wages of her separate labor would entitle her to 
charge her husband for her services in doing her 
household duties. Chief Justice Lowry, of Penn- 
sylvania, in discussing the effect of a similar statute 
of that State which declared that a woman’s prop- 
erty shall continue hers ‘as fully after marriage as 
before,’ and ‘shall be owned, used and enjoyed by 
her, as her own separate property,’ says ‘as the only 
object of the statute was to afford a protection to 
the estate of a married woman, we may assume that 
it was not intended that she should so fully own her 
separate property as to impair the intimacy and 
unity of the marriage relation; it was not intended 
to declare that her property should be separate, that 
her husband could be guilty of larceny or be liable 
in trespass or trover for breaking a dish or a chair, 
or in using either without her consent.’ 12 Casey, 
410. Judge Lawrence, of Illinois, in discussing a 
similar statute, said: ‘Supposing a house and fur- 
niture are owned by a wife as her separate property, 
can she forbid the husband the use of such portion 
of it as she may choose, allowing him to occupy 
only a particular chair or to take from the shelves 
of the library a book only on her permission ? This 
would be all very absurd, and we know the Legisla- 
ture had no idea of enacting a law to be thus inter- 
preted.’ 44 Ill. 58. And Mr. Wells, in his valua- 
ble ‘Treatise on the Separate Property of Women, 
page 104, says, after discussing the question in re- 
gard to various separate property statutes: ‘I sup- 
pose it may be safely assumed that the husband and 
wife are not so far rendered ‘twain’ by these stat- 
utes as to be capable of stealing from each other, 
whatever civil remedies are provided to protect their 
rights respectively as between themselves.’ This 
doctrine is discussed and approved in Bishop’s Law 
of Married Women, §§ 152-3-4. He says: ‘One 
point which seems to be admitted is that the hus- 
band cannot commit larceny of the wife’s separate 





statutory estate;’ also, ‘it was never known or 
dreamed of where the common law prevailed that a 
husband or wife could be sued in trespass for a 
wrong done to the personal or real estate of the 
other, and the rules by which such consequential 
effects are given to statutes would not seem to re- 
quire such an effect to follow the statutes under 
consideration.’ In Illinois under a statute regard- 
ing the wife’s separate property not materially dif- 
ferent from ours, it was decided ‘that the act has 
not so far destroyed the relation of husband and 
wife as to render either guilty of larceny by con- 
verting the property of the other. Whatever is the 
civil liability it is not larceny.’ 51 Ill. 165. This 
question also came into consideration but was not 
fully decided in the following cases: 43 Tex.; 70 
Ind. 317. But I have not been able to find any case 
under any of the statutes relating to the separate 
estate of married women which holds distinctly that 
a husband may be guilty of larceny in regard thereto, 
And I cannot perceive that the separate property of 
the wife is now essentially different from the estate 
the husband held before the enactment of these 
statutes, or now holds in regard to his own property, 
nor any good reason if she could not be liable for 
larceny or embezzlement of his goods before the 
enactment of these statutes why he can be held so 
liable in respect to her property since.” 


Another interesting recent nisi prius case is Gade 
v. Robinson Consolidated Mining Co., New York City 
Marine Court (N. Y. Daily Reg., Nov. 15, 1882), 
holding that a contract to publish an advertisement 
in a newspaper, and to publish an editorial comment 
on the subject-matter in the same newspaper, is not 
void as against public policy. Hawes, J., said: 
‘‘The defendant claims that the press is one of the 
great social organs of the people, and that in the 
light of its relations to the public the court should 
protect them against the venality of its managers, 
who, it is assumed, write their editorials from sound 
convictions and with an honest intent to tell the 
truth. It is further assumed that the incentive to 
their efforts is the well-being of the public, and that 
the public in turn have a conscious and abiding 
faith that their convictions are honest, and that they 
are actuated solely by such motives. It is clear that 
these two elements must co-exist, as otherwise there 
would be no deception, no ground for defendants’ 
claim, and consequently no occasion for the interpo- 
sition of the court. Now, I suspect that we have 
here met with the fundamental difficulty in defend- 
ants’ case. The press is not a social organ of the 
people at all; the people have nothing whatever to 
do with it. They are not called upon even to read 
the newspapers printed, and much less have they 
any claim upon them as being representative of 
honesty or truthfulness. In short, the people, as 
such, have established no relations with the press of 
either a private, public or social character, and they 
have therefore no claim for protection in regard to 
it, whatever may be the rights of individuals by 
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reason of personal wrongs. And even if it were a 
subject of public advantage or disadvatage to have 
a conscientious press, it cannot, as said above, be a 
ground of interference if the contract was in itself 
legal. The assumption that a false editorial is a 
source of harm is not always founded in fact. One 
of the best known public men of a neighboring 
State attributes his popularity and success to the 
persistent misrepresentations and abuse of the news- 
papers, which he cordially reciprocates, There is no 
author who does not court the most violent criti- 
cisms without regard to its truthfulness, knowing 
that it is much better for his work to be so treated 
than to be ‘damned with faint praise.’ In so far 
then as effects individuals it is clear that misrepre- 
sentation in many cases does no harm; and we are 
therefore led to consider the second phase of the 
case, viz., are the public actually deceived? * * * 
But even if the ruling in these cases (Blachford v. 
Preston, 8 T. R. 89; Card v. Hope, 2 B. & C. 672) 
should be considered good law, in order that they 
should: be applicable to the case at bar it must be 
assumed that the public not only believes, but has 
substantial legal reason to believe, that the editorials 
are written from honest convictions, and not from 
motives of expediency or from the desire to make 
the paper ‘ pay’ without over-much regard to their 
truthfulness or their sincerity. This would, in my 
opinion, be a violent assumption, and the danger to 
the public from this source is not very imminent, 
when, as in this country, a newspaper is not a pub- 
lic but a private enterprise. It is admittedly con- 
ducted for the sole and only purpose of earning a 
livelihood for the proprietor and his family, or a 
dividend to its stockholders, if it be a joint enter- 
prise, and it will very likely pursue such a course 
in its editorial management as will best conduce to 
that end, and the general public is very well aware 
that such is the fact. The people at large know 
that a newspaper is such a business enterprise, and 
that its editorials are written to suit the public fancy 
at that particular moment, and with the laudable 
although it be selfish purpose of making the paper 
salable. The public further know that the expres- 
sion of the editor’s views upon any special question 
or subject represents only the opinion of one man, 
who is no more responsible for his opinion than is 
his neighbor. The mere fact that it is a newspaper 
creates, in itself, no legal or even moral responsi- 
bility. It may be added that no censorship of the 
press exists in this country from the assumed fact 
that the people know exactly what a newspaper is, 
and that they can never be deceived, or at least that 
they have no good reason to be deceived; and in my 
opinion, this compliment to the intelligence of the 
public is well deserved.” ‘It is possible that the 
license of the press may become so wanton, and the 
restraint of self-respect so lax, as to invoke legisla- 
tive interference; but the economy of our institutions 
is such that this presumption is negatived by expe- 
rience, and the universal belief that a prudent press 
will in the long run find honesty to be the best pol- 
icy. While I have no doubt of the power of the 





court to exercise its authority and declare void all 
contracts which in their nature tend to corrupt our 
social or political life, yet I fail to discover in the 
case at bar any facts which would warrant its inter- 
vention,” 


DURESS BY THREAT OF IMPRISONMENT 
OF THIRD PERSON. 


N Harris v. Carmody, 131 Mass. 51, it was held 
that a father may avoid a mortgage which he 
was induced to execute by threats of the prosecu- 
tion and imprisoment of his son. The court, by 
Morton, J., said: ‘‘ At common law, as a general 
rule, the defense of duress per minas must be sus- 
tained by proof of threats which create a reasonable 
fear of loss of life, or of great bodily harm, or of 
imprisonment, of the person to whom the threats 
are made, and one man cannot avoid his obligation 
by reason of duress to another. There is a well 
settled exception to this rule in the case of husband 
and wife, all the authorities agreeing that each may 
avoid a contract if it was made to relieve the other 
from duress. Shep. Touchst. 61; Met. Cont. 28, 
and note; Robinson v. Gould, 11 Cush. 55, and cases 
cited. 

‘*The question whether this exception extends to 
the relation of parent and child does not appear to 
have been expressly adjudicated. But we find many 
dicta of judges and statements of authors, entitled 
to great respect, which show that from the earliest 
times it has been considered as the settled law that 
the relation of parent and child was within the ex- 
ception. 

‘Tn a note to Bayly v. Clare, 2 Brownl. 275, 276, 
in the Common Bench, Michaelmas term, 7 Jac. 1, 
it is said that ‘ the husband may avoid the deed that 
he hath sealed by the duress of imprisonment of 
his wife or son, but not of his servant.’ This is evi- 
dently the same case stated by Sergeant Rolle in his 
Abridgment, as follows: ‘A servant shall not avoid 
his deed made by duress to his master. M. 7, Ja. 
B., per Coke. But a son shall avoid his deed by 
duress to his father. M. 7, Ja. B. 2, per Coke. The 
husband shall avoid a deed by duress to his wife. 
M. 7, Ja. B., per Coke.’ 1 Rol. Ab. 687, pls. 4-6. 

‘*Lord Bacon, under the maxim, Persona conjuncta 
cequiparatur interesse proprio, wrote, ‘so if aman 
menace me, that he will imprison or hurt in body 
my father or my child except I make unto him an 
obligation, I shall avoid this duress, as well as if 
the duress had been to mine own person.’ Bac. 
Max., reg. 18. 

‘*The same law is explicitly laid down without 
question by the author of Bacon’s Abridgment and 
by Mr. Dane and by Mr. Justice McLean. Bac. Ab. 
Duress B., 5 Dane Ab. 166, 375; McClintock v. Cum- 
mins, 8 McLean, 158, 159. 

“In Wayne v. Sands, 1 Freem. 351, the point de- 
cided was that a plea that one Robinson was jointly 
bound with the defendant and that Robinson entered 
into the contract by duress, was bad, The reporter 
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attributes to Wylde, J., the remark that ‘if the du- 
ress be to a father or brother, and a son enter into 
bond, this is a duress to the son,’ and to Twisden, 
J., the remark that ‘a man shall in no case avoid 
his deed by a duress to another, let him be related 
how he will.’ The case is too imperfectly reported 
to be of great weight, and it is to be observed that 
the remark attributed to Twisden, J., would exclude 
the case of husband and wife, in opposition to all 
the authorities. In the report of the same case, 
under the name of Warn v. Sandown, 3 Keb. 238, 
it is said that there was ‘per curiam judgment for 
the plaintiff; this Roberts being no father, husband, 
wife nor near relation, in which cases the bond 
would be void.’ 

‘¢We are not referred to any modern authorities 
opposed to the views of the learned judges and au- 
thors whom we have cited. The exception in favor 
of husband and wife is not based solely upon the 
legal fiction that they are in law one person, but 
rather upon the nearness and tenderness of the rela- 
tion. The substantial reasons for the exception ap- 
ply as strongly to the case of a parent and child as 
to that of a husband and wife. No more powerful 
and constraining force can be brought to bear upon 
a man, to overcome his will and extort from him an 
obligation, than threats of great injury to his child. 
Both upon reason and upon the weight of the au- 
thorities we are of opinion that a parent may avoid 
his obligation by duress to his child.” 

A similar decision was made by the House of 
Lords, in Williams v. Bayley, 14 L. T. Rep. (N. 8.) 
802, but the decision was mainly put on the ground 
that the agreement was for stifling a prosecution, 
and therefore void. But Lord Westbury said: 
‘*The only motive to induce him to adopt the debt 
was the hope that by so doing he would relieve his 
son from the inevitable consequences of his crime. 
The question therefore, my lords, is whether a 
father, appealed to under such circumstances, with 
the knowledge that unless he does so his son will be 
exposed to a criminal prosecution, with the certainty 
of a conviction, can be regarded as a free and vol- 
untary agent. I have no hesitation in saying that 
no man is safe, or ought to be safe, who takes a se- 
curity for the debt of a felon, from the father of the 
felon, under such circumstances. A contract to 
give security for the debt of another, which is a 
contract without consideration, is above all things 
a contract which should be based upon the free and 
voluntary agency of the individual who enters into 
it. But it is clear that the power of considering 
whether he ought to do it or not, whether it is pru- 
dent to do it or not, is altogether taken away from 
a father when he is brought into the situation of 
either refusing and leave his son in that perilous 
condition, or of taking on himself the amount of 
that civil obligation. I have therefore, my lords, in 


that view of the case, no difficulty in saying that as 
far as my opinion is concerned, the security given 
for the debt of the son by the father, under such 
circumstances, was not the security of a man who 





acted with that freedom and power of deliberation 
that must undoubtedly be considered as necessary 
to validate a transaction of such a description.” 

The same doctrine was approved, obiter, in Scear 
v. Cohen, 45 L. T. Rep. (N. 8.) 589. 

In Jordan v. Elliott, Pennsylvania Supreme Court, 
March, 1882, the plaintiff sued on a judgment note 
obtained by him from the defendant, a widow sev 
enty-seven years old, upon threats of prosecuting 
her son, to whom the plaintiff had lent the sums for 
which the note was given (over $7,000) and who had 
become insolvent. It appeared in evidence that the 
plaintiff strode up and down with fierce gesticuia- 
tions and tragical mutterings, thrust his fist in the 
face of the insolvent son, who sought to interfere, 
and vowed with uplifted hand to prosecute him un- 
less the matter was settled, until finally ‘‘the girls 
began to cry,” and the old lady ‘‘ready through 
terror,” as she said, ‘‘to do any thing to put an end 
to this frightful scene,” signed the note. The court 
in affirming a verdict for the defendant said: “We 
are free to admit that toa man of ordinary courage, 
this fuss and fume of Jordan might have been re- 
garded as a mere farce, and would probably have 
been productive of a consequence no more serious 
than a summary and unceremonious ejectment of 
the intruder from the premises. But to this old 
lady, helpless as she was, and unprepared either to 
encounter or deal with such slam heroics, the mat- 
ter was altogether different, and the jury were jus- 
tified in believing that she was much frightened, 
and that her will was so controlled thereby that the 
obligation which she signed was not her free and 
voluntary act. We are aware that neither under the 
rule of the civil nor common law, as formerly ex- 
pressed, would there be sufficient to release Mrs. 
Elliott from her contract. But * * we think 
the opinion of Mr. Evans expresses the doctrine 
which is now approved by the judicial mind, both 
of this country and of England, that any contract 
produced by actual intimidation ought to be held 
void, whether arising from a result of merely per- 
sonal infirmity, or from circumstances which might 
produce a like effect upon persons of ordinary firm- 
ness.” 

In Coffman v. Lookout Bank, 5 Lea, 232; 8. C., 40 
Am. Rep. 31, a son, of age, forged the names of his 
father and uncle and a third person on a note. 
Several officers of the bank, which discounted it, 
one of whom was a lawyer, in a private and pro- 
longed interview with the father, who was a farmer 
and little acquainted with business, informed him 
of the forgery. He was greatly unnerved by the 
discovery of his son’s crime, and had no opportunity 
to take legal or friendly counsel, At this interview 
these officers persuaded him to execute his own note 
for the forged note, and requested him to keep the 
transaction secret. The note so executed was for a 
larger sum than the maker’s entire property would 
have brought at forced sale. Held, that such note 
must be cancelled in equity. The court said: 
‘“ When a court of equity relieves on the ground of 
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surprise, it does so because something has been done 
which was unexpected, and operated to mislead or 
confuse the party on the sudden, and on that ac- 
count has been deemed a fraud. arl of Bath and 
Montague’s case, 3 Ch. Cas. 56, 74, 114; Hvans v. 
Llewllyn, 2 Bro. C. C. 150. The mere fact that a 
transaction has been improvident and precipitate 
and entered into without independent professional 
advice, will not vitiate it, if the parties were on 
equal terms, in a situation to act for themselves, and 
fully understood what was done. If the parties 
were not on equal terms, and one of them, from 
ignorance, agitation or undue importunity, is unable 
to protect himself, equity will protect him. Kerr 
on Fraud, 143; 1 Story Eq. Jur., § 222. The ab- 
sence of professional advice is, in such cases, a ma- 
terial circumstance, especially if the other contract. 
ing party has such aid. Kempson v, Ashbee, L. R., 10 
Ch. App. 19; Baker v. Bradley, 7 DeG. M. & G. 621. 
The English courts have said that a contract made 
with full legal advice on the one side and none on 
the other, will rarely stand the test of judicial 
scrutiny. Clarkson v. Hanway, 2 P. W. 205; Mur- 
ray v. Palmer, 2 Sch. & Lef. 474. And see Connelly 
v. Fisher, 2 Tenn. Ch. 382. 

‘*Beyond all question the complainant was in no 
condition of_mind, in the brief interview between 
him and the bank officers on the occasion when the 
note in controversy was given, under the terrific do- 
mestic calamity suddenly sprung upon him, to act 
freely and intelligently. Without imputing any 
improper motives to the bank officers, it is obvious 
that the course taken by them led to that surprise 
which was unexpected, and operated to mislead and 
confuse the complainant, and must, in view of the 
condition of his mind and the absence of friends, 
be held to amount to legal fraud. <A father, over- 
whelmed by the information that his eldest son had 
been guilty of forgery, upon the spur of the mo- 
ment, and doubtless in the vain hope on his part of 
saving the family honor, executes a note for a larger 
sum of money than his entire property would bring 
at forced sale. His state of mind afterward, as 
shown by the weight of testimony, whatever the 
bank officers may have thought on the subject, was 
not such as to justify a ratification until he had 
taken legal advice.” 


——_—___—— 


COMPULSION. 

‘HERE “ mixed with mirth the drowsy earof night’’ 
recently, a shameless wight by ringing the night 
bell of a pharmaceutical compounder, thereby awaken- 
ing that gentleman from his semblance of death toa 
supposed preparation of sume chemical compound 
against death itself, and an actual demand fora quan- 
tum of the oil of the Ricinus Communis or Palma 
Christi, a plant of the West Indies (Webs. Dic., castor- 

oil), admeasured by an extreme fraction of a dollar. 
“My friend,” exclaimed the enraged possessor of 
many bottles, “my house is not like unto an inn which 
is defined as ‘a house where the traveller is furnished 
with every thing which he has occasion for whilst upon 
his way.’” 3 B.& Ald. 286. Every man who opens 











an inn by the wayside as an inkeeper, is bound to afford 
such shelter and accommodation as he possesses if there 
be a readiness to pay the customary hire and the guest 
be not drunk or disorderly, or laboring under some 
contagious or infectious disease. 1 Add. on Torts, § 

2. He is not entitled to mere caprice of course 
as to select a particular apartment, or to insist on oc- 
cupying a bed room for the purpose of sitting up all 
night. 8M. & W. 276. Thus in Rex v. Ivens,7 B. & 
P. 218, the traveller, a few minutes before midnight, 
tapped at the door of the Bell Inn. Mrs. Ivens, the 
host’s femme, thrust her head through an opened 
window and asked the traveller for his name. He at 
first refused to give it, but finally said: * If you must 
know my name it is Williams, and I came from New- 
port, and now you are as wise as you were before and 
be d ——d to you.”’ Mrs, Ivens then shut the window, 
and her baron was mulcted 20s. for denying the stranger 
entrance. Had Mrs. Ivens, like the hostess in Haw- 
thorn v. Hammond, 1 C. & K. 404, where the plaintiff's 
brother knocked with his fist and kicked with his foot 
for ten minutes or a quarter of an hour, pleaded she 
did not hear the knocking, it might have been held, as 
there, that it was for the jury to say whether the de- 
fendant heard the knocking, and if so, whether de- 
fendant ought to have concluded from it that the 
person so knocking at the door was a person requiring 
to be admitted as a guest. I am not ‘ta person who 
makes it his business to entertain travellers and passen- 
gers and provide lodgings and necessaries for them and 
their horses and attendants. (Bac. Abr. Inn & Inn- 
keepers, B.) Noram la common carrier. ‘If acommon 
carrier, who is offered his hire and who has conven- 
ience, refuses to carry goods,he is liable to an action,in 
the same manner as an innkeeper who refuses to 
entertain a guest-——.’”’ 

—‘“‘‘or a smith who refuses to shoe a horse’” 
(id. Carriers, B.), chimed in the imperturbable wag end- 
ing Bacon’s sentence. ‘* You would seemto thinka 
specialist undertakes no responsibility to exercise his 
specialty, and probably believe government should 
specially charter, if it would compel practice in a pro- 
fession, and perhaps, to brush away compulsion’s 
severity, enable monopoly to supplant the volunteer, 
But ‘at the common law, no man could be prohibited 
from working in any lawful trade, for the law abhors 
idleness, the mother of all evil—otium omnium vitiorum 
mater, and especially in young men who ought in their 
youth (which is their seed time) to learn lawfull sciences 
and trades, which are profitable to the Commonwealth, 
and whereof they might reap the fruit in their old age, 
for idle in youth, poor in age; and therefore the com- 
mon law abhors all monopolies, which prohibit any 
from working in any lawful trade; and that appears in 
2H. 55. B., a dyer, was bound that he should not use 
the dyer’s craft for two years, and there Hull held, 
that the bond was against the common law, and by —— 
if the plaintiff was here, he should go to prison till he 
paid a fine to the king.’’ (The case of the Tailor of 
Ipswich, 11 Co. 53.) Hence in Best v. Jacks, 1 Vent. 
268, the plaintiff declared that the defendant being a 
tailor he retained him to make him a coat well and 
artificially, and that the defendant, maliciously intend- 
ing to abuse and damnify the plaintiff, made it tam in- 
epte negligenter and inartificialiter that it became of no 
value or use to him, to his damage 201. The defend- 
ant demurred, first, for that he says that he retained 
him and does not show he delivered him any mate- 
rials, so that the action might lie for spoiling of them; 
but this amounts to no more than that he bespoke hima 
garment, which when it was made he did not like, and 
so might have refused it,therefore there does not appear 
to be any damage; secondly, he does not show wherein 
he had spoiled the coat, or what defect there was in it, 
and this ought to have been certainly set forth. And of 
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this opinion were the court, so that the point was 
dodged by a defective pleading. Anno 18 Henrici7 
(Kailw. 50), we find it reported in the ‘ barbarous 
dialect’ of William the Norman (3 Blacks. Com. 317-8) 
‘que suit agree per tout le court, Que lou un Smith 
denie de ferrer mon chival, du un Hostler denie 
moy daver herbage en son hosterie, javera Action sur 
le case, nient obstant q nul act est fait, car ceo ne 
sounde en covenant ——’”’ 

‘Mes lou un Carpenter ——” the pharmacist inter- 
rupted. 

*** Mes lou un Carpenter,” I shall omit nothing, ‘ fait 
bargaine de faire a moy un meason ne fait rien, 
nul action sur le case, pur c q il sounde en covenant. 
Mes sil misfait le meason, la action sur le case gist 
bien.’ I cannot approve the deposition as to the 
carpenter. In Lane vy. Cotton, 1 Ld. Raym. 654, Holt, 
Chief Justice, said: “If a man takes upon him a 
public employment he is bound to serve the public as 
far as the employment extends; and for refusal an 
action lies as against a farrier refusing to shoe a horse,” 
and after instancing further he adds, ‘etc.’ Thus 
spoke he, while in England reigned a king; but during 
the reign of Queen Anne (Coggs v. Bernard, 2 Ld.Raym, 
919), he abandoned the liberal spirit of ‘ ete,’ and re- 
cognizing the case in 11 H. 4, 33, observed: ‘ There 
the action was brought against a carpenter, for that he 
had undertaken to build the plaintiff a house within 
such a time and had not done it, and it was adjudged 
the action would not lie.” And Lord Chief Justice 
Kenyon lays down in Elsee v. Galward (5 T. R. 149), 
as warranted by these words from Lord Holt’s opinion: 

“*The defendant, who is a carpenter, was retained 
by the plaintiffs to build and to repair certain houses 
but it is not stated that he was to receive any consid- 
eration or that he entered upon his work. No consid- 
eration resu!ts from his situation as a carpenter, nor 
from the undertaking: nor is he bound to perform all 
the work that is tendered to him; and therefore the 
amount of this is, that the defendant has merely told 
a falsehood and has not performed his promise; but 
for his non-performance of it no action can be sup- 
ported.’ ‘It is not stated that he was to receive any 
consideration!’ ‘Where one person performs labor 
for another, the law presumes a request, and a promise 
to pay what such labor is reasonably worth, unless it 
is understood that it is to be performed gratuitously, 
or if it is performed under circumstances which repel 
the presumption of a promise, that compensation shall 
be made.’ (20 Barb. 390.) ”’ 

“Tt strikes me,’’ the pharmacist said, ‘your con- 
tention is limited to devotees of science and art. 
Selling the article you demand constitutes acting as a 
merely merchant merely. A sale, you ask of goods, 
wares and merchandise.”’ 

“In that aspect of the case,” the other answered, 
‘*my position is stronger. The definition of sale 
suffices. You hold yourself out to all the world as 
giving a thing for a price in current money, and I 
accept your offer and tender the price in order to have 
the thing.”’ 

‘““Would you leave me no discrimination or choice of 
buyers?”’ 

“The law leaves it to you. Thus a wharfinger and 
warehouseman, by holding himself out to the public as 
such, extends a license to enter upon his premises to 
all persons having occasion to do so, in connection with 
that business. But he may limit the general license, 
or terminate it in the case of any particular person, by 
giving him notice not to come upon the premises and 
thereafter the iicense as to him is revoked and entry is 
trespass (20 Barb. 251). Without such notice the rule 
is strong against you. In Heaney v. Heeney, 2 Denio, 





625, defendants unfastened from an unfinished dock of 
theirs the plaintiff's barque fastened without permis- 








sion and the vessel was lost, and the court said: ‘The 


keeping such dock like keeping an inn, confers a gen- 
eral license to all persons to occupy it for lawful 
purposes. The mind of the owner in such cases is 
presumed to assent to such acts.’”’ 

* But a dock is only a sort of inn at sea.” 

‘*Then take the Six Carpenters case, 8 Co. 290, where 
in the parish of St. Giles, extra Cripplegate, in the 
ward of Cripplegate, etc., the plaintiff, John Vaux, 
assigned trespass in a house called the Queen’s Head 
against six carpenters. The defendants, as to the 
breaking of the house said, that the said house pre’ 
tempore quo, etc., et diw antea et postea was a common 
wine tavern, of the said John Vaux, with a common 
sign at the door of the said house fixed by force 
whereof the defendants pred’ tempore quo, ete,, Viz. 
hora quarta post meridiem into the said house, the 
door thereof being open, did enter, and buy and drink 
a quart of wine and pay therefor. Plaintiff by way of 
replication confessed all this but further said one John 
Redding, his servant, at defendants’ request, did there 
then deliver them another quart of wine and a penny- 
worth of bread amounting to 8d. and then they there 
did drink the said wine and eat the bread, and upon 
request did refuse to pay for the same; upon which 
defendants did demur in law; and the only point in this 
case was if the denying to pay for the wine makes the 
entry into the tavern tortious. It was resolved per 
totum curiam that not doing cannot make the party 
who has authority or license by the law a trespasser. 
Said Bagley, J., in Thompson v. Lacy, 3 Barn. & Ald. 
286: ‘In the Six Carpenters’ case, a tavern is so far 
considered as an inn that all persons are said to have a 
right to enter it.’ Should the law deny the right in 
the case of a pharmacist, whose employment is more 
deeply grounded in the necessity of the public, that it 
grants in the case of a tavern keeper?” 

The portion of the earth’s surface where the combat- 
ants were located had turned toward tke sun, so the 
pharmacist concluded: ‘‘The break of day obviates 
the question before us, but ere the set of sun I shall 
have sought the avice of counsel for future occasions.” 

And now as the counsel applied to, let it be conceded 
the very simplicity of the question works a quandary. It 
naturally suggests itself that that certain enlightenment 
less honored in the breach than the observance, and 
known as self-interest, would at first sight seem suffi, 
cient to prevent one who holds himself out to all the 
world in some particular employment, from refusing 
to serve the public so far as such employment extends. 
Yet if that argument held good it would have to apply 
in the case of innkeepers, and that it does not so apply, 
Rex v. Ivens and perhaps Hawthorn v. Hammond,supra, 
bear witness. Malice acquired either prior to or while 
about being retained might cultivate a pride of false 
consistency and bear refusal. If I, being a carpenter, 
take up my abode in acommunity and announce myself 
as ready toexercise my craft,do I not undertake such an 
obligation over against my fellows as that I must serve 
when retained? I educate the community to an un- 
derstanding that in the event of emergency, when 
called upon I shall be prepared to repair the loosened 
shingle to save the roof. If it be asked wherein the 
damage lies were I to refuse, I ask in turn,did it injure 
the travellerin Rex v. Ivens to travel two miles further 
for shelter, as it will be seen from the report he did? 
His loss was not so much in goods as in the denial of 
the benefits of sound social principle. And so in the 
case presented. The law quoted by both parties is 
ancient and of course familiar; and the case being one 
involving first principles it is necessary to recur to the 
primers, as it were, of law. The sound of the night 
bell may awaken our friend, the pharmacist, from 
pleasant dreams; yet it isa duty he has bound himself 
to, to compound potions in the stillness of night for 
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some lingering wretch, and were he to refuse, it were 
proper he were mulcted in damages. Yet whether 
such liability should be extended to a case like the one 
above is doubtful. It will be noticed that we harbor 
a leaning against the applicant by calling him a wight 
and a wag, and it would be well for our pharmaceutical 
friend for his own protection to attach a placard to his 
night bell, under Bogert v. Haight,20 Barb. 251, limiting 
the general license to extraordinary cases. Otherwise in 
the absense of any judicial utterance, it would assuredly 
seem as though he were liable to at least nominal dam- 
ages for “if a man takes upon hima public employ- 
ment, he is bound to serve the public as far as the 
employment extends.”’ 
Leoro.p Leo. 





RIGHT OF CITY TO BUILD WHARF. 


MICHIGAN SUPREME COURT, OCTOBER 4, 1882. 


Backus Vv. Ciry or DetrRoir. 

Where land abutting on a non-tidal navigable stream was 
dedicated to a city for a public street, held, that the city 
was entitled to build a public wharf upon such land along 
such stream. 

ILL to restrain defendant, a municipal corporation, 

from constructing a wharf. From a judgment 

granting an injunction defendant appealed. The facts 
appear in the opinion. 


Henry M. Duffield, for appellant. 
Barbour & Reaford and F.. A. Baker, for respondent. 


Coouey, J. Complainant is owner of lots numbered 
81 to 36, inclusive, on a subdivision of part of the Lor- 
anger farm, south of Fort street, in the city of Detroit, 
being part of private claims 338 aud 474. The subdi- 
vision was made by a plat duly executed July 24, 1863, 
by Rosalie Loranger, then the owner, through whose 
conveyance complainant derives title. The lots all 
front on the Detroit river, and appear from the plat 
to be bounded upon it. Between lots 33 and 34 the 
plat shows a street 3u feet in width extending to the 
river. In front of lots 34, 35 and 36 complainant has 
constructed a wharf 285 feet in length, and in front of 
lot 33 another wharf 270 feet in length. The space be- 
tween, being 30 feet in width between the side lines of 
the street extended, has been excavated by complain- 
ant for a slip, and is now used by him as such. The 
title, if any, which remained in Rosalie Loranger to 
the land under water between the street lines as thus 
extended, complainant claims to have acquired by 
conveyance. The city of Detroit however claims that 
by the plat a way was dedicated, not to the bank 
merely, but “‘up to and over the water of the Detroit 
river to the channel bank thereof, or as far toward the 
same as should be desirable or necessary to the people 
of the city of Detroit,’’ and that the dedication so 
made was duly accepted by the city. The charter of 
the city confers power upon the common council to 
erect, repair and regulate public wharves and docks 
at the ends of streets or on the property of the city, 
and acting in the assumed exercise of this authority 
the city has entered into a contract with parties named 
in the bill for the construction of a wharf in extension 
of said streets to the outer line of complainant’s 
wharves aforesaid. 

This is an injunction bill to restrain the construction 
by the city of the wharf, for whose construction a 
contract has been made. The Superior Court granted 
the relief prayed. It does not appear what use the 
city proposes to make of the wharf when constructed, 
and the complainant contests the right to construct it 
for any purpose whatever. His claim is that the slip 





is entirely upon his own land, and that the dedication 
terminated at the shore. If therefore the city has no 
authority to construct the wharf for any purpose, the 
decree from which the city has appealed must stand; 
but if the city may construct it for some purposes, but 
not for others, we should assume that the purpose in- 
tended was lawful, and sustain the appeal. This is an 
important question, for it is one that arises in many 
places, and considerable interests are likely to depend 
upon it whenever the land affected by the supposed dej- 
ication is valuable for commercial purposes. Each party 
claims that the position contended for is eminently 
reasonable and just, and asks judgment on that basis. 
But each party claims also that its contention is sus- 
tained by authority. 

The river Detroit is a navigable river,in the American 
sense of that term. The site of the proposed wharf is 
covered by navigable water. It is not claimed that the 
wharf, if constructed, will in any degree obstruct or 
embarrass navigation; and if a private individual were 
owner of the bank, his right to construct the wkarf 
would be conceded. In examining the case on authority 
however, we are subject to some embarrassment in the 
application of cases decided arising from the different 
rules which prevail in different jurisdictions respect- 
ing the ownership of land under navigable waters, and 
also inthe same jurisdictions, depending on the fact 
that the water is or is not navigable, in the common- 
law sense, as distinguished from the American sense of 
that term. At the common law the title to all land on 
navigable waters below high-water mark is in the 
sovereign; but navigable waters are only those where 
the tide ebbs and flows. This rule was so far modifled 
in its adoption in some of the American colonies, as to 
extend the bank ownership ‘to low-water mark; but 
in other respects it remains the law of this country 
at the present time. At the common law the owner- 
ship of the banks of fresh-water streams, whether 
subject to the public easements or not, extended to 
the middle of the stream; and if a river was capable 
of being navigated, the riparian proprietors were at 
liberty to make any use of the soil under it which was 
not inconsistent with the public easement, subject of 
course to the restraining, regulating and controlling 
authority of the sovereign power. They might there- 
fore erect docks on ground below the line of either 
high or low watcr, provided no State regulation for- 
bude, and no actual impedimeut to navigation was 
created. These are familiar rules. But in this country 
so many large rivers exist, with a capacity for naviga- 
tion quite beyond that of any fresh-water stream 
known to the common law, that some eminent judicial 
tribunals have thought that the common-law rule of 
riparian ownership should be modified to adapt it to 
the different circumstances. They have therefore 
held that upon the large fresh-water streams of the 
country, which ure navigable in the popular sense of 
that term, the riparian ownership must be limited to 
the water-line,— whether high-water line or low-water 
line has not always been indicated; and that while 
the public have an easement in the use of the water 
beyond that line, the State itself is owner of the soil 
under the water. This is the rule declared, or by im- 
plication recognized, in Wilson v. Forbes, 2 Dev. 30; 
Collins v. Bunting, 3 Tred. 277; 8. c., 5 id. 118; State v. 
Glen, 7 Jones (N. C.) 321; Bullock v. Wilson, 2 Port. 
436; Thurman v. Morrison, 14 B. Mon. 367; Morrison 
v. Thurman, 17 id. 249; State v. Jersey City,25 N. J. 525; 
MeManus v. Carmichael, 3 lowa, 57; Haight v. Keokuk, 
4 id. 199; Tomlin v. Railroad Co., 32 id. 106; Bainbridge 
vy. Sherlock, 29 Ind. 364; Bailey v. Railroad Co., 4 Harr. 
889; Bates v. Illinois Cent. R. Co., 1 Black, 204; Barnes 
v. Keokuk, 94 U. S. 824; Wood v. Fowler, 26 Kans. 682. 
Some of these cases go so far as subtantially to deprive 
the owner of the bank of all riparian rights whatever, 
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and to limit his privileges within the lines of his own- 
ership, one boundary of which is held to be the river 
bank. 

Thus in Bailey v. Railroad Co., supra, it was held to 
be within the power of the State to permit a railroad 
company to construct a closed bridge across a naviga- 
ble river, and that riparian proprietors above had no 
cause of action for the resulting injury. In Wood v. 
Fowler, supra, the bank proprietor on the Kansas 
river was held to have no right of action or interfereiuce 
as against a stranger cutting and removing the ice 
which formed immediately in front of him; and in 
Tomlin v. Railroad Co., supra, the authority of the 
State to permit a railroad company to take possession 
of the land below ordinary high-water mark on the 
Mississippi river, and to cut off the bank proprietor 
from access to it, was sustained. But in any view that 
may be taken of the line of ownership, the cases last 
cited appear unsound, and in the recent case of Ry. Co. 
v. Renwick, 102 U.S. 180, the better and more sensible 
doctrine is laid down that the land under the water in 
front of a riparian ;proprietor, though beyond the line 
of private ownership, cannot be taken and appropriated 
to a public purpose without making compensation to 
the riparian proprietor. 

Other courts have not considered that the greater 
size of the American rivers was a circumstance that 
should vary the rule of private ownership on navigable 
fresh-water streams, and that they have held to and 
applied the common-law doctrine that the line of pri- 
vate ownership is the middle of the stream. Adams 
v. Pease, 2 Conn. 481; Stuart v. Clark, 2 Swan, 9; 
Gavit’s Adm’r vy. Chamaers, 3 Ohio, 496; June v. Pur- 
cell, 36 Ohio St. 396; Walker v. Board of Public Works, 
16 Ohio, 540; O’ Fallon v. Daggett, 4 Mo. 343; Middleton 
v. Pritchard, 4111. 510; Canal Trustees v. Haven, 10 id. 
548; Houck v. Yates, 82 id. 179; Washington Ice Co. v. 
Shortall, 101 id. 46; Ingraham v. Wilkinson, 4 Pick. 268; 
Commonwealth v. Chapin, 5 id. 199; Knight v. Wilder, 
2 Cush. 199; Canal Com’rs v. Kempshall, 26 Wend. 404; 
Browne v. Kennedy, 5 H. & J. 195; Jones v. Pettibone, 
2 Wis. 308; Mariner vy. Schulle, 13 id. 692; Arnold v. 
Elmore, 16 id. 509; McCullough v. Wall, 4 Rich. 68; 
Brown v. Chadbourne, 31 Me. 9; Rundle v. Delaware, 
etc., Canal Co., 1 Wall. Jr. 275; Hart v. Hill, 1 Whart. 
124; Morgan v. Reading, 11 Miss. 366; Steamboat Mag- 
nolia v. Marshall, 39 id. 110; Minto v. Delaney, 7 Or. 
337; Moore v. Wilamette, elc., Co., id. 355; Schurmeier 
v. Railroad Co., 10 Minn. 82 (Gil. 59.) And these cases, 
so far as they declare the principle mentioned,have had 
the approval of thiscourt. Lorman v. Benson, 8 Mich. 
18; Ryan v. Brown, 18 id. 196; Watson v. Peters, 26 id. 
517; Bay City Gaslight Co. v. Industrial Works, 28 id. 
182. 

The reason is well stated by Hosmer, J., in Adams 
v. Pease, 2 Conn. 481, 484, when he says that the doc- 
trine of the common law, to which we adhere, “ pro- 
motes the grand ends of civil society by pursuing that 
wise and orderly maxim of assigning to everything 
capable of ownership a legal and determinate owner.”’ 
See Richurdson v. Prentiss (Mich.), 11 N. W. Rep. 817. 

If therefore according to the law, as it exists and is 
recognized in this State, the strip of land which con- 
stitutes a street extending to the river banks between 
lots 33 and 34, had been granted by Loranger to an in- 
dividual, the grantee, or any one claiming under him, 
would have had an undoubted right to construct the 
wharf in question. As before stated, it interferes in no 
manner with the navigation, and the ostensible pur- 
pose in constructing it is to aid navigation, not to 
hinder or embarrass it. But the strip of land was not 
granted to an individual, but was dedicated to the use 
of the public asa street. The city is not the public, 


though it represents the public for all the purposes of 
control, repair and improvement of the street. 


The 





plat, under the statute which was in force when it was 
made and recorded, passed the fee in all streets marked 
upon it to the county in which the city is situated, 
(Comp. Laws, § 1345); but this was only in trust for 
street purposes. We attach no special importance to 
the fact that the title passed instead of a mere ease- 
ment. The purpose of the statute is, not to give the 
county the usual rights of a proprietor, but to preclude 
questions which might arise respecting the public 
uses other than those of mere passage, to which the 
land might be devoted. The common-law dedication 
would be sufficient to stop the owner from setting up 
any claim, or asserting any right to the prejudice of 
the easement. Cincinnate v. White’s Lessee, 6 Pet. 481. 
Hunter v. Sandy Iill, 6 Hill, 407; Dubuque v. Maloney, 
9 Iowa, 450; Schurmeier v. Railroad Co.,10 Minn. 82 
(Gil. 59); Brown v. Manning, 6 Ohio, 275; 8. c., 27 Am. 
Dec. 255; Tingee v. Baltimore, 51 Md. 600;— and this 
is all that is important here. 

Complainant refers to several cases in support of his 
view of the case. Boston vy. Lecraw, 17 How. 427, 
seems tous to have no important bearing. A street 
was laid out to high-water mark on tide-water. By 
the law of Massachusetts, the land between high-water 
mark and low-water mark was subject to grant and 
individual enjoyment, and it had been granted to and 
held by the town of Boston. From the end of the 
street, at high-water mark, across this private domain 
of the town, which undisputably the town might im- 
prove and occupy, Lecraw claimed that the public had 
acquired a right of passage by dedication. This was 
the point of contention in the case, and was decided 
in favor of the town. The subsequent case of Rich- 
ardson v. Boston, 19 How. 263, and 24 id. 188, throws no 
light upon this controversy. 

In Kean v. Stetson, 5 Pick. 492, the right to lay out a 
town road between high-water and low-water mark on 
tide-water was decided. The reason assigned was that 
the town highway would impede more or less the pub- 
lic right of passage in the natural highway already 
existing; and this could not be done by the towns 
without license from the Legislature. The same ruling 
had previously been made in Commonwealth v. Charles- 
town, 1 Pick. 180, and was sanctioned in Simmons v. 
Mumford, 2 R. I. 173. But no doubt under proper 
legislative authority the road might have been laid, 
though whether it could or not seems unimportant to 
the question whether a bank proprietor, whose owner- 
ship to the center of the river is conceded, must limit 
or must be presumed to limit his dedication to the 
shore line. 

Prosser v. Wappello County, 18 Iowa, 327, though 
having more apparent relevancy, is really no more 
important. It must be borne in mind that in Iowa the 
boundary of private ownership on navigable fresh- 
water rivers is at the bank. It was proposed to lay 
out a public highway across the land of a non-consent- 
ing proprietor to the river Des Moines, and the land 
owner contended that this would deprive him of an 
existing ferry landing, and enable the landing to be 
made use of for the ferry of a third party. On this 
contention he claimed large damages. The court held 
— First, that no ferry could be established there except 
under the grant of a franchise, and that he, as land 
owner, would have the first claim to such a grant-- 
following, as to this, Memphis vy. Overton,3 Y erg.387 ; and 
second, that laying out a highway to the river bank 
would not entitle the holder of a ferry franchise, not 
being the owner of the land, to make the highway a 
ferry landing. The reason for this second conclusion 
was that the appropriation of the land fora highway 
was the appropriation for an easement over land only 
and not over water, that the fee remained in the 
original owner, and to take it for a ferry landing would 
be the imposition of anew burden upon it, entitling 
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the owner to further compensation. Whether this is 
correct or not we do not care to question. Compare 
Murray v. Menefee, 20 Ark. 561. It is enough for our 
purposes that the decision is grounded upon the pri- 
vate ownership in the land, subject to the easement, 
which of itself will sufficiently distinguish the case 
from this. Here the fee passed from Loranger by the 
dedication, and the street became subject to all the 
ordinary uses of city streets. And one of these uses 
is for a ferry landing when a franchise for the purpose 
has been obtained. 

There are a number of cases favoring the right of 
the city which are more directly in point, and some of 
which are referred to by counsel. 

In Barclay v. Howell’s Lessee, 6 Pet. 500, 511, it is 
declared that if a street, as laid out, is bounded by a 
navigable river, it is limited on that side only by the 
public right. ‘‘ To contend that between this boundary 
and the public right a private and hostile right could 
exist, would not only be unreasonable but against 
law.” 

In People v. Lambier, 5 Denio, 9, it was decided that 
a proprietor, through whose land a highway extended, 
terminating on navigable water, could not, by filling 
up the land in front, obstruct the public right of pas- 
sage from the land to the water; but that the street 
was, by operation of law, extended from the former 
terminus, over the newly-made land to the water. 

This decision was approved in Newark, etc., Co. v. 
Newark, 15 N. J. Eq. 64, and the court in that case 
disposes of some objections which are suggested by 
the cases from Massachusetts before referred to. ‘It 
is objected,’’ says the court, ‘that a highway cannot 
be laid across a navigable river. It may be admitted 
that there is no subsisting highway for horses or car- 
riages in the channel of the river. But it is enough 
for all the purposes of this cause that the survey carries 
the highway to the river, and wherever the river is 
found there the highway extends. If the shore is 
extended into the water by alluvial deposits, or is 
filled up by the proprietor of the soil, the public ease- 
ment is, by operation of law, extended from its former 
terminus over the new-made land to the water. The 
owner of the soil, in whom the unquestioned title is, 
cannot by filling in and thus extending his land toward 
the water, obstruct the public right of way [to the 
river.” The same doctrine had been previously laid 
down in Jersey City v. Morris Canal & Banking Co., 12 
N. J. Eq. 547, and it is reiterated in Hoboken L. & I. 
Co. v. Hoboken, 36 N. J. 540. In this last case it is held 
that if the State authorizes private individuals to fill 
in and appropriate the water front, a street running to 
the water is extended as the filling goes on. 

That accretions in front of land dedicated to public 
use go to increase the land thus dedicated is decided 
in New Orleans v. United States, 16 Pet. 662; Godfrey 
v. Alton, 12 ll. 29; Cook v. Burlington, 30 Lowa, 94, as 
well as in the New Jersey cases referred to. 

In Barney v. Mayor of Baltimore, 1 Hughes, 118, it 
is decided that if one dedicates a street which runs to 
navigable water, he thereby surrenders it for use asa 
wharf where vessels may load and unload. The same 
principle seems to be recognized in Dugan v. Baltimore, 
5 Gill & J. 374, and is more formally declared in Mc- 
Murray v. Mayor of Baltimore, 54 Md. 103. In that 
case the following language is used: ** In our judgment 
the dedication of Coon street to the public use asa 
street extending to the water, carried with it by neces- 
sary implication the right of the city to extend it into 
the harbor by the construction of a wharf at the end 
thereof.”’ Authority therefor is very clearly and 
decidedly with the city, and the cases which favor its 
claim make no account of the question whether the 
title to the land under the water was or was not in the 
proprietor of the shore. 





But an argument on the statute is made for com- 
plainant which requires some attention. The statute 
for making and recording town plats requires that the 
plat shall particularly set forth and describe all streets, 
etc., by their courses, lengths, widths, etc. Comp. 
Laws, § 1345. The plat in this case gave the width of 
the street which was laid down apon it, and also by 
giving the dimensions of the lots gave the length also. 
The argument is that the plat dedicated to public use 
so much in width and so much in length, and no more, 
limiting the donation within the exact lines which 
would give that length and breadth. If this is the case, 
the proprietor might immediately, on recording the 
plat, have proceeded to take possession of the land at 
the end of the street; might have erected across ita 
barrier to prevent the public having access to the nav- 
igable water; might have sold it for the purposes of a 
warehouse, or made any other use which a private 
owner may lawfully make of his own possessions. It 
cannot be questioned that if she had asserted, exercised 
and been sustained in any such a right, it would have 
been a surprise to people purchasing lots embraced in 
the plat. They must have supposed that in dedicating 
a way to the river she was giving to the public access 
to the river, and not merely to a wall on its bank or 
some other obstruction put up to preclude access. It 
must have been understood by them, as it was by an 
eminent court under the circumstances of a similar 
dedication, that ‘‘the purpose was to provide means of 
access for the public to the navigable waters,’’ and that 
“such was the scope and purpose of the dedication.” 
Hoboken L. & I. Co. v. Hoboken, 36 N. J. 540-546. If 
Loranger had sold off every lot on her plat would it 
have entered into the head of any of her grantees that 
she still had upon the plat something which was salable? 
We think not. Whatever on the plat was not marked 
off as lots was dedicated to the public, and as the grant 
to an individual, when bounded by the water, extended 
to the middle line of the river, so the gift to the public 
had asimilar extension. The dedication to the shore 
line no more had the effect to restrict the public use to 
that line than would a grant that was similarly 
bounded. The gift in the one case and grant in the 
other is to the river, and leaves in the donor or grantor 
nothing beyond. 

But it is not to be inferred, from what is above said, 
that in our opinion the city has a right to appropriate 
the end of the street to private uses, or to any 
uses inconsistent with the dedication. It would be 
premature for us to undertake to indicate precisely 
what the city may and what it may not do, since the 
question is not now before us. It is enough for us to 
say that the city derives its authority from the dedica- 
tion of the public way, and that the construction of a 
wharf which shall give the means of access from the 
highway by land to the highway by water, is not incon- 
sistent with the gift. 

The decree must be reversed and the bill dismissed 
with costs of both courts. 


———_—__>——_—_———— 


LIABILITY OF OWNER OF BUILDING FOR 
NEGLIGENCE OF BUILDER. 


ENGLISH COURT OF APPEAL, APRIL 19, 1882. 


PercivaL v. Huaues, L. R., 9Q. B. D. 441. 


The defendant was the owner of a house standing at the 
corner of two streets, between a house belonging to the 
plaintiff and a house occupied by B. The defendant being 
desirous of rebuilding his house employed a competent 
architect and competent builders to rebuild it. The de- 
fendant’s new house wasa story higher than the old house 
and the basement was lower. After the house had been 
nearly finished, the workmen employed by the builders 
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began to fix a staircase; in so doing they negligently and 
without the knowledge of the defendant or his architect, 
cut into a party wall dividing the defendant’s new house 
and B.’s house. In consequence the defendant’s house 
fell, and the girders having become displaced, injury was 
done to the plaintiff's house, for which he now sued the 
defendant. The fixing of the staircase was not in itself a 
hazardous operation, if it had been carried out with ordin- 
y skill. 
Held, that a action was maintainable against the defendant 
for the injury done to the plaintiff’s house. 
CTION for negligence in taking down two houses 
standing on the defendant’s land and in erecting 
a new house, whereby the adjoining house of the 
plaintiff was injured. 

The cause came on for trial at Westminster, on the 
3rd and 4th of December, 1880, before Manisty, J., and 
aspecial jury, when the following facts were in sub- 
stance detailed by the plaintiff's counsel in his opening 
address. 

The defendant was the owner of a piece of land at 
the corner of Panton street and the Haymarket, upon 
which stood two old houses, Nos. 1 and 2, Panton 
street. The plaintiff was the owner of No. 3, Panton 
street, which immediately adjoined the defendant's 
houses on the east side thereof. Between the defend- 
ant’s houses and the plaintiff's house was a party-wall. 
On the south side of the defendant’s house and imme- 
diately adjoining it there stood in the Haymarket a 
house occupied by one Baron. Between the defend- 
ant’s houses and Baron’s house also was a party-wall, 
which was stated to be rotten. The defendant being 
desirous of pulling down his two old houses and re- 
building a new house in their stead, employed a com- 
petent architect to prepare plans and to superintend 
the operations, and employed Newman & Mann as 
builders to execute the work. The old houses were 
pulled down, and the new house was built upon the 
defendant’s land and nearly finished without injury to 
the adjoining houses. The party-wall between the 
defendant’s and Baron’s houses was taken down as far 
as the first floor, but it was left standing to the depth 
of twenty-two feet, and then twenty-five feet of new 
work was built on the top of what remained of it. The 
wall was underpinned to a considerable extent. From 
the old part of the wall an iron girder was placed to 
support the first floor of the defendant’s new house, 
Some of the girders of the defendant’s new house were 
fixed against the party-wall next the plaintiffs house. 
When the defendant’s house had been nearly finished, 
it became necessary to fix a staircase, and in order to 
fix it the workmen of the builders cut into the party- 
wall between the defendant’s house and Baron’s house 
to the depth of a few inches and to the height of about 
twenty feet, and to the width of about seven feet. 
The defendant’s architect raised some objections to 
the proceedings of the builder’s workmen in cutting 
away the wall. Very soon afterward the defendant’s 
house fell; by the fall the party-wall between the 
plaintiff's house and the defendant’s house was dragged 
over, and the walls of the plaintiff's house were cracked 
and the house itself was damaged. 

This statement of facts not being disputed by the 
defendant’s counsel, without any witnesses having 
been examined,the learned judge stated that there was 
a prima facie case of liability against the defendant 
which required an answer. 

The defendant’s counsel then proceeded to address 
the jury. He admitted that the new house of the de- 


fendant was to be a story higher than the old houses; 
but he stated that the defendant employed Mr. Wim- 
ple the architect to prepare plans which were accepted 
by him; that he entered into a contract with Newman 
& Mann, the builders, for the execution of these plans; 
that by the terms of that contract, except to comply 
with the provisions of some statute, no deviation from 





those plans was to be committed without the authority 
of the defendant. The plans showed that the party- 
wall bet ween the defendant’s two houses and Baron's 
house was to be rebuilt, The defendant himself did 
not personally interfere with the work during its 
progress, and never authorized any deviation from the 
plans. But in the course of the work it was agreed 
between Mr. Wimple and Mr. Wimperis, an architect 
acting for the owner of Baron’s house, that the party-~ 
wall between the defendant’s old houses and Baron’s 
house should be taken down only as far as the -first 
floor, and that the wallshould be underpinned in order 
to strengthen it, the basement or cellar of the defend- 
ant’s new house being excavated to a greater depth 
than the basement of the defendant’s old houses. The 
party-wall was accordingly taken down only as far as 
the first floor, instead of being wholly removed as 
provided for in the plans, and it was underpinned in 
order to give it additional strength. This was done 
without any signs of weakness, fracture, or settlement 
appearing in the party-wall. From the first floor the 
party-wall was newly erected. The work proceeded, 
girders were placed in the ordinary manner, and the 
house was roofed in. It became necessary to fix a 
wooden staircase from the basement, which was not in 
itself a hazardous operation; but the workmen of the 
builders, without any knowledge of the foreman of the 
works or of the defendant’s architect, cut into the old 
part of the party-wall next Baron’s house; this act was 
not permitted by the plans or specification, and was 
wholly unauthorized. Mr. Wimble, the defendant’s 
architect, visited the works, and seeing the mischief 
which had been done, ordered it to be made good. 
Signs of weakness began to appear, and upon the very 
same night the defendant’s house fell, injuring thereby 
the plaintiff's house in the manner above described. 

At the close of the opening address of the defendant’s 
counsel, the learned judge intimated that even if the 
defendant proved by evidence all that had been al- 
leged upon his behalf, he would have no defense to 
the action, and he directed the jury to find for the 
plaintiff, the damages to be agreed upon between the 
parties, or to be ascertained by an arbitrator. 

The defendant obtained in the Queen's Bench Di- 
vision, a rule to set aside any judgment which might 
be entered for the plaintiff and to enter it for the de- 
fendant, or for a new trial. 

The rule came on for argument on the 2nd of June, 
1881, before Lord Coleridge, C. J., Manisty and Bowen, 
JJ., sitting in the Queen’s Bench Division. 

Ultimately, on the 21st December, 1881, the judg- 
ment of the court discharging the rule was delivered 
by 

Bowen, J. It appears to us that the learned judge 
was right in his view of the law. The defendant being 
bound to do nothing to deprive the plaintiff's house of 
its support, had employed contractors to execute works 
which might endanger it. The defendant could not 
relieve himself of the responsibility arising from such 
an operation simply by employing competent contract- 
ors. It still remained the defendant’s duty to see that 
effectual means were adopted to prevent any damage 
arising to the plaintiff's premises during the progress 
of the work, which was likely to be injurious unless 
sufficient precautions were adopted, and for which he 
himself had given the order. 

It was argued before us that the mischief was caused 
by a negligent act of commission on the part of the 
contractors’ men, done without orders. But this dis- 
tinction cannot avail the defendant in the present in- 
stance. If the only duty cast upon the defendant had 
been the negative duty of abstaining from all acts 
which would damage the plaintiff's premises, it might 
with reason be argued that an act of commission done 
by workmen in violation of their instructions rendered 
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neither the contractors, their immediate masters, nor 
the defendant himself liable. But the duty of the 
defendant went further. It was to see that at all times 
during a hazardous operation set in motion by his 
order effectual support was given to his neighbor’s 
house. This was a positive obligation, not a negative 
oue. Hewas bound, not merely not to sanction injury 
but to prevent it; for willful acts of mischief he might 
not indeed be responsible, but it was his duty to hinder 
negligence whether in the shape of acts of omission or 
commission. 

As the defendant has failed to fulfill this duty, the 
plaintiff is entitled to succeed. The case appears to us 
to fall within the principle of Bower v. Peate,1Q. B. 
D. 321, which must now be taken to have superseded 
Butler v. Hunter, 7 H. & N. 826, so far as the cases are 
in conflict. See Dalton v. Angus, 6 App. Cas. 829. 
The rule must accordingly be discharged with costs. 

The defendant appealed. 


Philbrick, Q. C., and Douglass Kingsford, for de- 
fendant. 


The question is whether the facts of this case fall 
within the authority of Bower v. Peate; but that case 
is distinguishable, for the defendant intentionally 
caused an interference with the plaintiff's right of sup- 
port. 

(Houker, L. J. It has long been held that it is no 
defense to an action for intentionally interfering with 
a right of support, that the wrong-doer employed a 
competent contractor. ] 

In the present case the damage to the plaintiff was 
the result of an improper mode of executing a piece of 
work of a harmless description, for the fixing of the 
staircase was not in itself hazardous; the cause of the 
injury was an act purely collateral to the main scheme. 
The staircase was intended by the defendant’s architect 
merely to touch the party-wall. The judgment of the 
court below has confounded the work of fixing the 
staircase with the dangerous operation of pulling down 
the defendant’s two houses. An original contractor is 
not liable for the negligent acts of a sub-contractor: 
Rapson v. Cubitt, 9M. & W. 710. In order to make an 
employer responsible for the act of a contractor, the 
act causing the injury must be either hazardous in its 
nature or an invasion of a neighbor's right. Gayford 
v. Nicholls, 9 Ex. 702, decided in 1854. To rebuild a 
house is an ordinary undertaking in a town, and to 
give judgment for the plaintiff will do away with the 
rule exempting an employer from liability for the acts 
of a contractor and his servants. When a person em- 
ploys a contractor to do a lawful act, it must be pre- 
sumed that by the terms of the employment the act 
was to be done in a lawful manner, and the employer 
is not responsible for negligence of the contractor in 
doing the act. Dutler v. Hunter. Where the work to 
be done is not of a hazardous character in itself, the 
employer is not liable for the acts of the contractor 
unless the latter is employed to do unlawful acts. 
Ellis v. Sheffield Gas Consumers Co., 2 E. & B. 767; or 
unless the contractor is employed to do something 
which the employer is bound by statute todo. Hole 
v. Sittingbourne Ry. Co., 6H. & N. 488. 

W. G. Harrison, Q. C. (R. A. McCall, with him), for 
plaintiff. 


The defendant undertook to carry out a dangerous 
operation; and he is liable for the negligent act of the 
servants of the contractor. It was improper to cut 
into the party-wall, which probably was in an unsafe 
condition. Even if the fixing of the staircase was not 
in itself dangerous, the undertaking of pulling down 
the defendant’s two old houses and of erecting and 
finishing a new building must be viewed as a whole. 
Lemaitre v. Davis, 19 Ch. D. 281, at p. 292, per Hall, 


. . 





(Per CurtAM. That case does not help us, because 
there the acts of the contractor which caused the mis- 
chief were done under a contract and a specification.] 


BaGGatuay, L. J. Iam of opinion that this appeal 
must be dismissed. The defendant caused certain 
works to be undertaken inthe neighborhood of the 
Haymarket, in order to build a house on ground be- 
longing to him. On the sides of the defendant’s new 
house were party-walls dividing it from the plaintiffs 
house and also from Baron’s. Girders were fixed into 
the party- walls, and they required proper support, but 
the foundation was weakened and the girders were let 
down, and the mischief was thus caused. The work 
of rebuilding was hazardous from the circumstance 
that the party-walls required support; they in turn 
supported the houses upon either side. There was 
some ground for believing that the party-wall next 
Ba ron’shouse was dangerous from age; the defendant’s 
house was a story higher than the two former houses, 
and the cellar was re-made, and some underpinning of 
the walls was necessary. The hazard to the neighbor- 
ing houses was very materially increased, and every 
precaution ought to have been taken. The workmen 
however committed a dangerous act, and the architect 
in the course of his employment having observed it, 
directed measures to be taken in order to remedy it. 
Before the mistake could be remedied, the foundation 
gave way and a settiement took place, causing the 
downfall of the defendant’s house and injury to the 
plaintiff's. 

I am at a loss to understand how this appeal can 
succeed. There was an omission on the part of the 
defendant to fulfill a duty which is imposed upon a 
building owner; it was his duty to prevent negligent 
acts, whether of omission or commission. [ agree with 
the judgment of the Queen’s Bench Division. A duty 
was imposed upon the defendant to take care that the 
girders of his new house did not slip out of their places. 

Brett, L. J. The main question is, was there any 
duty due from the defendant to the plaintiff, and to 
answer this question it is necessary to consider the 
circumstances under which the alleged duty arose. In 
starting, I may say that the party-wall between the 
defendant's house and Baron’s ought not to have been 
tampered with; it was the wrongful act of the work- 
men in cutting into it which caused the mischief. The 
defendant undertook to pull down two old houses 
standing on ground belonging to him, and to erect in 
their place a new building; could he do that without 
danger of injury to the plaintiff's house? It was in 
effect admitted that he could mot, especially as the new 
house was to be deeper and higher. The duty was so 
to do the work of rebuilding as not to injure the ad- 
joining owners. The defendant was bound to take al 
reasonable means to avert danger. The duty began 
immediately after he undertook the work, and ended 
only when the new house was so built up and finished 
as to be a support to the plaintiff's house. During 
that time is the defendant liable only for the things 
which he has done, or at least has ordered to be done? 
The defendant cannot delegate his duty so as to get rid 
of his liability. A negligent act was committed in the 
course of re-building; the workmen of the contractors 
employed by the defendant tampered with the party- 
wall so as to cause injury to the plaintiff's house. The 
negligent act was committed long after the under- 
taking was commenced, in fact it was nearly con- 
cluded; but the negligent act was committed before 
the whole intention was carried out. The workmen 
did something which they were not ordered to do; but 
they did it with the intention of doing work for the 
benefit of the defendant; the result is the same as if 
the architect himself had ordered the act to be done; 
for the wall was tampered with before the whole un- 
dertaking was finished. The negligent act was done 
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in order to fix a staircase; and it has been argued that 
if the workmen of the contractors had been employed 
merely to fix the staircase, and if they had committed 
the negligent act in the course of fixing it, the rule 
laid down in Bower v. Peate, would not have applied, 
because the work of fixing the staircase is not in itself 
dangerous, and that on this ground a distinction exists 
between the present case and Bower v. Peate. But 
the original intention of the defendant was to pull 
down the two old houses and to rebuild a new house 
in their stead; at the time of the negligent act the 
whole of the scheme was not finished; the work of 
fixing the staircase was part of the undertaking, and 
cannot be separated from it. I think that the defend- 
ant is liable, and that the decision of the Queen’s 
Bench Division was right. 

Holker, L. J., dissented. 


——$_$@—————— 


PAYMENT OF TAXES BY MORTGAGEE. 
NEW YORK COURT OF APPEALS, OCTOBER 
24, 1882, 


SIDENBERG V. ELY. 

The holder of a mortgage upon real estate upon which there 
are unpaid taxes is entitled to pay the same and add the 
amount to the mortgage debt upon foreclosure, and this 
although the mortgage contains no provision allowing 
him to do so. 

CTION to foreclose a mortgage. The mortgage 
A contained no tax clause or provision authorizing 
the mortgagee to pay taxes assessed upon the incum- 
bered property, and add the same to the amount 
secured by the mortgage. The action was brought in 
the Court of Common Pleas for the county of New 
York. That court gave judgment at Special Term for 
plaintiffs, which was affirmed by the General Term, and 
defendants appealed. 


William Rockwell and J. Loder, for appellants. 


William Strauss, for respondent. 


Miuter, J. This action was brought for the fore- 
closure of a mortgage made by one William G. Ely, 
deceased, in 1825, to the AStna Insurance Company, to 
secure the sum of $3,000. In 1872 the Atna Lusurance 
Company assigned the mortgage, together with the 
bond accompanying the same, to the Excelsior Life 
Insurance Company. This company paid, while it held 
the mortgage as assignee, certain taxes, assessments 
and water rates upon the mortgaged premises, and to 
redeem the same from tax sales, which together 
amounted to the sum of $1,640, or thereabouts. In the 
year 1875 the Excelsior Life Insurance Company as- 
signed the bond and mortgage, with the whole amount 
due by reason of the payment for taxes, etc., to the 
plaintiff. Subsequently the plaintiff paid certain taxes 
and assessments, amounting to the sum of $925. At the 
time of the assignment to the plaintiff the sum of 
$934.78 was due for interest. The defendant Catherine 
Ely is the widow and executrix of the mortgagor, who 
died leaving a will, by which he devised her the estate 
for life, with remainder over in fee to the children of 
his brother James, who are defendants in this action. 
Upon the trial the court allowed for the taxes, assess- 
ments and water rates paid by adding them to the 
mortgage, which, with the principal and interest found 
due to the plaintiff, amounted to the sum of $7,365.70. 

The most material question upon this appeal arises 
in regard to the rights of the plaintiff to the amount of 
taxes and assessments paid by him and his assignor, 
and to collect the same out of the mortgaged property. 
The rule seems to be established by abundant 





authority that when the owner of mortgaged property 
refuses or neglects to pay taxes and assessments or 
liens of a like nature which are imposed upon the 
mortgaged premises, the mortgagee has the right to 
pay the same in order to protect his security, and the 
amount so paid may be added to and become a part of 
the mortgage debt, which may be enforced upon a 
foreclosure of the mortgage. 

Willard, in his work on Equity Jurisprudence, at 
page 446, lays down the rule that taxes paid may be 
added to the mortgage debt, and he adds, ‘*so money 
paid by the mortgagee to redeem the premises from a 
tax sale becomes part of the mortgage debt in equity ;” 
he further says, at page 448, ‘‘with regard to the amount 
to be paid on redeeming it may be said that as taxes 
are a legal charge upon the estate, they may, if neces- 
sarily paid by the mortgagee, be added to the mortgage 
debt.’”’” Thesame rule is upheld in Thomas on Mort- 
gages, at pages 86 and 276, and in Jones on Mortgages, 
at sections 77 and 1134. In the last authority it is laid 
down that this is so, although there be *‘ no tax clause 
in the mortgage.”’ 

Numerous other cases in the reports sustain this 
doctrine. Eagle Fire Ins. Co. v. Pell, 2 Edw. Ch. 681; 
Burr v. Veeder, 3 Wend. 412; Brevoort v. Randolph, 
7 How. 398; Fuwre v. Winans, Hopk. Ch. 285; Marshall 
v. Davies, 78 N. Y. 414; Robinson v. Ryan, 25 id. 820; 
Williams v. Townsend, 31 id. 414. These cases are crit- 
icised by the counsel for the appellant, and it is 
claimed they do not sustain the doctrine contended 
for. While all of them do not entirely cover, yet they 
tend to the support of the principle that a mortgagee, 
who to save his mortgage and protect his security, is 
under the necessity of paying the taxes and assess- 
ments to prevent the property from being sold, should 
be allowed for the same as a part of his mortgage debt 
upon the foreclosure of his mortgage. Whether the 
doctrine of tacking, as claimed by the counsel for the 
appellants, has any application, is not important to 
cousider if the principle we have stated can be invoked 
to save the mortgagee from the sacrifice of the property 
by reason of unpaid taxes or assessments. 

In accordance with the authorities already cited it is 
not necessary that the premises should be sold prior to 
the payment of the taxes or assessments before the 
mortgagee is authorized to pay the same and add the 
amount paid by him to his mortgage. See Eugle Fire 
Ins. Co. v. Pell, and Williams v. Townsend, supra. 

The doctrine, that neither the plaintiff nor his as- 
signor could have any benefit from the doctrine of 
subrogation because they voluntarily paid the taxes 
and were conspirators, cannot be upheld. There is nc 
finding in the case that either of them purchased the 
mortgage with the intent of paying the taxes and as- 
sessments so as to relieve the life estate and cast the 
burden upon the remaindermen; they were paid evi- 
dently in self defense, and for the purpose of saving 
their liens as mortgagees. It cannot therefore be said 
that they were volunteers, or that they acted in bad 
faith as to others, or to any one who was under a legal 
necessity to make the payment, even if it may be urged 
that if the taxes had remained alien the life tenant 
would have been obliged to pay them to prevent a sale 
of the property by the State or a return thereof,as that 
furnishes no reason why the plaintiff had not a perfect 
and complete right to protect his property from sale 
for the taxes. There is no rule by which the holders 
of the mortgage were obliged to delay the payment so 
as to compel the remaindermen to take action in re- 
gard to the same and relieve the property. They should 
have been vigilant in looking after their rights, and if 
they had done their duty the taxes would not have 
accumulated. Having failed to perform a plain duty, 
if they desired to protect the property against the 
taxes, after they have permitted the mortgagee to pay 
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the taxes, they are in no position to object that it 
operates asa hardship upon them. They would have 
had an undoubted right to make application for the 
appointment of a receiver to collect the rents and 
apply them tothe payment of the taxes. Cairns v. 
Chabert, 3 Edw. Ch. 313; 1 Washburn on Real Prop- 
erty, 97. 

In the case we are considering the taxes remained 
unpaid from the year 1865 to the year 1872, and then 
again from 1872 to 1874, allinclusive. For eight years 
they were allowed to accumulate in the first instance, 
and afterward for three years, and during that period 
no effort was made to pay them, nor any attempt to 
compel the owner of the life estate to pay them, or the 
appropriation of the rents for that purpose. Here was 
agross neglect which would have resulted in the sale 
of the property, and perhaps the destruction of the 
estate, but forthe intervention of the owner of the 
mortgage. 

Again if the mortgagee or his assignee had the right 
to pay, within the authorities to which we have re- 
ferred, to protect his mortgage lien, any equity which 
might have existed between the life tenant and the 
remaindermen cannot destroy or take away that 
right. The remainderman’s rights and his interests 
are subject to the right of the mortgagee, which was a 
prior and superior right given by the mortgagor. If 
the mortgagor had survived and the mortgagee had 
paid the taxes, the amount paid would clearly have 
been a claim against the mortgagor and the mortgaged 
premises. The devisees of the mortgagor cannot have 
any greater or better right than the mortgagor, and 
they standin his place. There was no evidence of any 
fraud or any conspiracy to impose upon the remain- 
dermen an obligation which belonged to the life tenant 
to perform. The mortgage was purchased by the 
plaintiff in good faith, as found by the trial court, 
which also refused to find to the contrary. The effect 
of the payment was, although it increased the amount 
of the mortgage, to cancel and discharge the lien of the 
taxes forthe same amount. The estate of the appel- 
lants was bound to pay the taxes, and the payment by 
the mortgagee or his assignee did not add or increase 
the burden imposed thereby, but in fact it operated to 
reduce the rate of interest en the amount of such taxes. 
Equity could not grant relief to the remaindermen, 
for the reason alone that the lien had been changed 
froma tax lien to that of a mortgage lien, and we are 
unable to see why the life tenant could not as well 
have been charged with the burden of the taxes after 
payment bythe mortgagees as he could before such 
payment, and in this case no reason existed why the 
interest of the life tenant in the fund after payment of 
the mortgage by a sale should not have been burdened 
with this charge. 

The defendants claim they are entitled to pay up the 
mortgage and to be subrogated as mortgagees, leaving 
the plaintiff to his remedy, or if the property be 
ordered to be sold that the value be computed, aud only 
that value, less the present value of taxes and interest 
during the life in expectancy, be applied to the accre- 
tions, and that after applying the present value of 
such taxes and interest, only the remainder of the 
principal sum be paid out of the sale of the inheritance. 

It does not appear that the defendants have applied 
to be subrogated as mortgagees or placed themselves in 
a position which entitled them to an assigument of the 
mortgage; nor was the question raised upon the trial 
as to the application of the interest and taxes. The 


plaintiff is entitled to the payment of the mortgage out 
of the real estate upon a sale thereof, and the question 
as to the disposition of the surplus, if any there be, 
does not arise upon this appeal. 

It is also insisted that there was error in the refusal 
of the court to find that the plaintiff notified one of the 





defendants that he would not receive the last install. 
ment of interest due upon the mortgage unless the 
arrears of taxes were paid. This refusal, we think, was 
not error, even if the effect of such notification might 
be to waive a tender of the money due upon the mort- 
gage. No tender had been pleaded, and therefore it 
was not available as defense. There is no force in the 
position of the counsel for the appellants, that they 
were entitled to the benefit of the alleged tender, 
although not pleaded, for the reason that payment of 
interest was not alleged in the complaint or reply. 
The defendants had a perfect right to setupin their 
answer the actual state of the case, even if it was not 
correctly set forth in the complaint, and to allege that 
a tender had been made. Having failed to do this they 
were not in a position to urge their right to the benefit 
ofatender upon the trial. Nor do we think that the 
statement in the reply to the defendants’ answer, 
as to the amount due, was of a character which entitled 
the defendants to the benefit of a tender without 
having set up the same in their answer. 

We also think that after atrial had been had, the 
findings prepared and ready to be signed by the judge, 
the defendants were not entitled to have the answer 
amended to conform to the proof, and no error was 
committed by the judge in refusing the application for 
that purpose. There was no such evidence as to the 
waiver of interest upon the trial which entitled the de- 
fendants to the benefit of a tender whether pleaded or 
not. 

There is no merit in the position that the court had 
no jurisdiction of the new defendants because there 
was no order of publication as to them, and the point 
urged is sufficiently answered in the opinion of the 
General Term. 

The refusal to find the several sums which constituted 
the gross sum specified in the finding was not error. 
These items are covered by the general finding, and it 
was not necessary to state them specifically ; uor does 
the request made embrace facts material to the issue 
and the proper disposition of the case. 

The other points urged by the appellants’ counsel 
have been carefully examined and cousidered, but none 
of them present any sufficient ground for areversal of 
the judgment. 

There being no error. it should be affirmed. 

All concur, except Rapailo and Tracy, JJ., absent. 

Judgment affirmed. 





CARRIER LIABLE FOR ASSAULT BY SER- 
VANT ON PASSENGER. 
ILLINOIS SUPREME COURT, SEPTEMBER, 1882. 


CHICAGO AND EasTERN ILLINOIS RAILROAD Co. v. 
FLEXMAN. 

Plaintiff was a passenger on defendant’s railway train. 
When the train reached the place of his destination, and 
to which he had paid fare, he was unable to find his watch, 
and believing it to have been stolen he refused to leave the 
train until it could be found. The conductor thereupon 
gave him permission to remain on the train until it should 
reach another station. While he was searching for his 
watch a passenger inquired of him who he thought had 
his watch. ‘‘ That fellow,” he replied, pointing to a brake- 
man in the employ of defendant, engaged in running the 
train. Thereupon the brakeman struck plaintiff in the 
face with a railroad lantern, inflicting injuries. Held, that 
defendant was liable for such injuries. 

| goed to recover damages for personal injuries. 

From a judgment in favor of the plaintiff below 
defendant below appealed. The opinion states the 


facts. 
Wm. Armstrong, for appellant. 


Doyle, Morris & Stearns, for appellee. 
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Craig, C.J. This was an action brought by James 
Flexman against appellant, to recover damages for 
personal injuries inflicted upon him while passenger 
in appellant’s cars, by a brakeman in the employ of the 
company. 

The plaintiff, as appears from the evidence, procured 
a ticket from Hoopeston te Milford, and took passage 
on a freight train which carried passengers. Soon 
after plaintiff entered the car he lay down ina seat 
aud went to sleep. Whenthe train arrived at Milford 
he was notified by the conductor. As plaintiff was 
about to leave tbe car he missed his watch, and sup- 
posed it had been stolen. He then refused to leave the 
train until he recovered the watch, and the conductor 
consented that he might remain on the train until they 
should reach Watseka. Afterthe train had started, a 
passenger assisted plaintiff in making a partial search 
for the watch, but it was not then found. The passen- 
ger then inquired of plaintiff who he thought had the 
watch, to which he replied: ‘ That fellow,’’ pointing 
to the brakeman. Immediately after the remark was 
made the brakeman struck plaintiffin the face with a 
railroad lantern, inflicting the injuries complained of. 
These are substantially the facts over which there is no 
coutroversy by the parties. 

After the plaintiff had introduced all his testimony, 
the defendant entered a motion to exclude the evi- 
dence from the jury, and asked for an order directing 
the jury to find a verdict for defendant. The court 
denied the motion, and the defendant excepted. This 
decision of the court presents the question whether the 
facts proven, conceding them to be true, constitute a 
cause of action against the defendant. 

The point is made that as plaintiff only paid fare to 
Milford, be ought not to be regarded as a passenger on 
the trainafter he left that place, Wedo not regard 
this position as well taken. The conductor did not 
demand or require fare from the plaintiff; had he done 
so no doubt the required amount would have been paid. 
As the conductor failed to call for fare, it must be re- 
garded as waived. At all events,we have no hesitation 
in holding that the railroad company occupied the same 
position toward plaintiff that it would have occupied 
had he paid his fare. 

But it is said, * that if the plaintiff was injured by a 
servant of appellant, it was an act outside of the em- 
ployment of the servant who committed the act, and 
not in furtherance of his employment by the master.”’ 
This position is predicated upon McManus v. Crickett, 
1 East, 106, and like cases which have followed it. In 
the case cited, Lord Kenyon said: ‘It is laid down by 
Holt, C, J., as a general position, ‘that no master is 
chargeable with the acts of hisservant but when he acts 
in the execution of the authority given him.’ Now 
when aservant quits sight of the object for which he 
is employed, and without having in view his master’s 
orders, pursues that which his own malice suggests, he 
no longer acts in pursuance of the authority given him, 
and according to the doctrine of Lord Holt, his master 
will not be answerable for such act.’ The doctrine 
announced is no doubt correct when applied to a proper 
case. If forexample a conductor or brakeman in the 
employ of a railroad company should willfully or 
maliciously assault a stranger—a person to whom the 
railroad company owed no obligation whatever—the 
master in such acase would not be liable for the act of 
the servant; but when the same doctrine is invoked to 
control a case where an assault has been made by the 
servaut of the company upon a passenger on one of its 
trains, a different question is presented—one which 
rests entirely upon a different principle. 

What are the obligations and duties of a common 
carrier toward its passengers? In Keokuk Northern 


Line Packet Co. v. True, 88 Ill. 608, it was held that a 
steamboat company, as a carrier of passengers for hire, 





is through its officers aud servants bound to the ut- 
most practicable care and diligence to carry its pase - 
sengers safely to their place of destination, and to use 
all reasonably practicable care and diligence to main- 
tain among the crew of the boat, including deck hands 
and roustabouts, such a degree of order and discipline 
as may be requisite for the safety of its passengers. 
The same rule that governsa steamboat company must 
also be applied to a railroad company, as the duties and 
obligations resting upon the two are the same, or any 
other company which carries passengers for hire. In 
Goddard vy. Grand Trunk R. Co., 57 Me. 202, in discuss- 
ing this question, the court say: ‘The carrier's obli- 
gation is to carry his passenger safely and properly, and 
to treat him respectfully; and if he intrusts the per- 
formance of thisduty to his servants, the law holds 
him responsible for the manner in which they execute 
the trust. * * * * Hemust not only protect his 
passengers against the violence and insults of strangers 
and co-passengers, but a fortiori against the violence 
and insults of his own servants. If this duty to the 
passenger is not performed—if this protection is not 
furnished—but on the contrary the passenger is as- 
saulted and insulted through the negligence of the 
carrier’s servant, the carrier is necessarily responsible.” 
In Bryant v. Rich, 106 Mass. 180, where the plaintiff, a 
passenger on a steamboat, was assaulted and injured 
by the steward and some of the table waiters, the de- 
fendant, asa common carrier, was held liable for the 
injury. In Croaker v. Chicago, etc., R. Co., 36 Wis. 
657, where the conductor of a railroad train kissed a 
female passenger against her will, the court, in an 
elaborate opinion, held the railroad company liable for 
compensatory damages. It is there said: ** We cannot 
think there is a question of the respondent’s right to 
recover against the appellant for atort which was a 
breach of the contract of carriage.’ In Shirley v. 
Billings, 8 Bush 147, where a passenger on defendant’s 
boat was assaulted and injured by an officer of the 
boat, the defendant was held liable. See also McKinley 
v. Chicago, etc., R. Co., 44 lowa, 314; New Orleans, 
ete., R. Co. v. Burke, 52 Miss. 200. Many other au- 
thorities holding the same doctrine might be cited, but 
we donot regard it necessary. It is true there are 
authorities holding the opposite view, but we do not 
think they declare the reason or logic of the law, and 
we are not prepared to follow them. 

The appellant was a common carrier of passengers. 
As suchit was not an insurer against any possible 
injury thata passenger might receive while on the 
train, but the company was bound to furnish a safe 
track, cars and machinery of the most approved 
quality, and place the trainin the bands of skillful en- 
gineers and competent managers—the agents and ser- 
vants were bound to be qualified and competent for 
their several employments. Again the law required 
appellant, as a common carrier, to use all reasonable 
exertion to protect its passengers from insult or injury 
from fellow passengers who might be on the train, and 
if the agents of appellant in charge of the train should 
fail to use reasonable diligence to protect its passen- 
gers from injuries from strangers while on board the 
train, the company would be liable. So too the con- 
tract which existed between appellant as a common 
carrier and appellee as a passenger was a guaranty on 
behalf of the carrier that appellee should be protected 
against personal injury from the agents or servants of 
appellant in charge of the train. The company placed 
these menin charge of the train. It alone had the 
power of removal, and justice demands that it should 
be held responsible for their wrongful acts toward pas- 
sengers while in charge of the train. Any other rule 
might place the travelling public at the mercy of any 
reckless employee a railroad company might see fit to 
employ, aud we are not inclined to establish a prece- 
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dent which will impair the personal security of a 
passenger. 

We are of opinion that the evidence showed a legal 
cause of action in plaintiff, and the court did not errin 
overruling the motion to exclude the evidence from the 
jury. Two instructions given for the plaintiff have 
been somewhat criticised, but we think they were in 
the main correct. ; 

The judgment will be affirmed. 


——_¢——___—— 


DEATH OF REPLEVIED ANIMAL BY ACT 
OF GOD. 


CALIFORNIA SUPREME COURT, JULY 25, 1882. 


De THOMAS Vv. WITHERBY. 

Plaintiff in an action of replevin took possession of certain 
cattle. While in her possession without any fault or 
neglect on her part the cattle died. Held, that this did not 
relieve from liability on the replevin bond. 


CTION for equitable relief. The complaint stated 
these facts: In 1879 defendant, Witherby, com- 
menced an action against one Thomas, for the recovery 
of $2,500, and procured an attachment to be issued 
therein, which was levied upon certain cattle, includ- 
ing forty-five head of California stock, and two animals 
known as ‘“‘ graded cows,”’ the latter being of the value 
of $1,040, and the entire value of the property being 
$1,940. This action was prosecuted to judgment against 
Thomas. Soon after the seizure of the cattle under 
the writ of attachment, the plaintiff in this case com- 
menced an action against Witherby and one Coyne, a 
sheriff, for the recovery of the property attached, the 
plaintiff in said action claiming to be the ownerand 
entitled to the possession of the cattle. The action 
was prosecuted to judgment, and it was adjudged and 
determined therein that the plaintiff was the owner 
and entitled to the possession of all the property in 
controversy, except forty-five head of California stock 
valued at $900, and two cows known as ‘graded 
stock”’ of the value of $1,040, and as to these cattle it 
was adjudged and determined by the court that they 
were at the time they were taken out of the possession 
of the sheriff the property of Thomas. The judgment 
was that defendants have and recover of plaintiff the 
California stock and graded cows “if a return can be 
had, and in case a return.cannot be had they have and 
recover from”’ plaintiff $1,940, that being the value 
thereof, etc. The complainant also set forth that 
execution to enforce this judgment had been issued ; 
that the sum of $900 had been accepted as the value of 
the California stock in satisfaction of the execution 
pro tanto, leaving the execution unsatisfied as to $1,040, 
the sum fixed as the value of the graded cows, and that 
the officer holding the execution threatened to enforce 
the same. The complaint further stated that after the 
trial and submission of the replevin action, and before 
the rendition and docketing of the judgment therein, 
the two cows known as “‘ graded stock ”’ died, render- 
ing it impossible for plaintiff to return them to defend- 
ants; ‘“‘that said two cattle, from the time they were 
so delivered to her, up to the time of their death, re- 
mained in the care and custody and possession of 
plaintiff, and during all of said time, they at all times 
continuously received all prudent, proper and neces- 
sary care, and that the death of said cattle, and each 
thereof, was caused by theact of God, and did not 
occur by any default, abuse, neglect, mismanagement 
or want of care on the part of this plaintiff, or of any 
other person.”’ 
The complaint asked for judgment directing the re- 
turn of the execution without further proceedings 
thereunder, and absolving plaintiff from liability and 





enjoining defendants from further proceedings there- 
under, etc. To the complaint a demurrer was inter- 
posed on behalf of the defendants which was sustained, 
and the plaintiff declining to amend, a final judgment 
was entered thereon. From that judgment plaintiff 
prosecutes this appeal. 


Brunson & Wells and Hotchkiss, for appellant. 
Chase, Arnold & Hunsuker, for respondents. 


Morrison, C. J. (after stating the facts). There are 
two questions presented in this case, the first of which 
is, do the matters set forth in the complaint entitle the 
plaintiff to any relief whatever? and second, if they 
do, will a court of equity grant relief under such astate 
of facts as the complaint sets forth? In other words, 
was the plaintiff not obliged to apply in some mode or 
other for relief to the court in which the action of re- 
plevin was pending, and by a proceeding in that case? 
It is suggested on behalf of the respondents that ifthe 
rights of the parties were in any manner affected by 
the death of the graded cows, it was the duty of the 
plaintiff to have brought that fact properly before the 
court prior to the rendition of the judgment, if there 
was time to do it, and if the plaintiff did not have an 
opportunity before judgment, then she should have 
made her application for a new trial, upon proper 
showing, by affidavit. 

In the view we have taken of the case it will not be 
necessary however for us to pass upon the latter ques- 
tion. The action of the plaintiff was brought under 
sections 509 and 510 of theC. C. P., which provides for 
actions to recover the possession of personal property, 
and the delivery thereof to the plaintiff. It is a statu- 
tory proceeding analagous to the common law action 
of replevin, and by section 667 of the same Code it is 
provided that ‘‘if the property has been delivered to 
the plaintiff, and the defendant claims a return thereof, 
judgment for the defendant may be for a return of the 
property or the value thereof, in case a return cannot 
be had.”’ 

When it appears on the trial that the property has 
been destroyed, that it no longer exists in specie, and 
cannot therefore be returned, a judgment for damages 
alone will not be reversed. Brown v. Johnson, 45 Cal. 
76. ° 

In some of the cases to which we have been referred 
it has been held that the plaintiff, who obtains the pos- 
session of personal property by replevin, is excused 
from returning the same in case it has died since the 
seizure, without any neglect or default on the part 
of the party taking it. This was the doctrine laid down 
by the Supreme Court of New York in Carpenter v. 
Stevens, 12 Wend. 589. It was there held that ** when 
property taken by virtue of a writ of replevin isaliving 
animal, and there is a judgment of retorno habendo, in 
an action on the replevin bond for a breach of its con- 
dition it is a good plea in bar, that before the judg- 
ment in the replevin suit the animal died without the 
default of the plaintiff in such suit; and to the same 
effect is the case of Melvin v. Winslow, 10 Me. 397. But 
an examination of more recent cases and later authori- 
ties convinces us that the above cases do not lay down 
the correct rule on this subject. 

The case of Carpenter v. Stevens, supra, was consid- 
ered by the Superior Court of New York in the case of 
Suydam v. Jenkins, 3 Sandf. 614, where it issaid: ‘* The 
inferences that have been stated seem to follow in a 
logical sequence, and if the decision in Carpenter v. 
Stevens were admitted to be law we should find it diffi- 
cult to resist them. But this admission we cannot 
make. The decision is one of those which we regret, 
but are constrained to say, we cannot follow. It ap- 
pears to us to be wrong in principle, and it is plainly 
contracicted by many authorities. The undertaking 
of the plaintiff in the replevin bond we conceive is ab- 
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solute to return the goods or pay the value at the time 
of the execution of the bond. We cannot think thata 
wrong-doer is ever to be treated as a mere bailee, and 
that the property in his possession is to any extent at 
the risk of the owner. * * * A plaintiff who with- 
out right or title has seized the property of another by 
writ of replevin,is as much a wrong-doer as a defendant 
in trover. Noreason can be given why his liability 
should be less extensive, and in fact when the replevin 
suit is terminated, although he cannot be treated as a 
trespasser, he may be sued in trover at the election of 
the defendant. Yale v. Fussett,5 Denio, 21. The 
decision in Carpenter v. Stevens is plainly inconsistent 
with the prior decision of the same court in Rowley v. 
Gibbs, 14 Jobns. 385, in which the defendants ina re- 
plevin suit, in addition to a return of the goods, were 
held to be entitled to damages fora deterivration in 
their value from the time of the replevin, although it 
was not pretended that the decrease in value was 
attributable in any degree to the act or default of the 
plaintiff; and it is irreconcilable with the numerous 
cases in which it has been beld expressly, or by a nec- 
essary implication, that in a suit upon the replevin 
bond the value of the property, as fixed by the penalty 
of the bond, is at the election of the plaintiff the true 
measure of damages. Citing Mattoon v. Pearce, 12 
Mass. 406, and numerous other cases. 

The case of Carpenter v. Stevens is referred to with 
disapprobation by Wells in his recent work on Replevin. 
He says: ‘ Questions frequently arise as to the effect 
the death or destruction of the property, pending 
the suit, will have on the rights of the parties. Upon 
this question the authorities, with few exceptions, can 
be easily harmonized. It was said ina New York case 
that when the property sued for is a living animal and 
it dies, it isagood pleato say that itisdead. This 
ruling was based upon the idea that the return had be- 
come impossible by act of God; but the ruling has 
been questioned more than once. To permit a defend- 
ant who wrongfully takes possession to claim that he 
holds it at the risk of the real owner, and not at his 
own, and cluimimmunity for accident, would be unjust 
in the extreme. The wrongful taker of property, when 
culled upon to surrender it to the rightful owner or pay 
the value, cannot defend himself from judgment by 
showing his inability to deliverit through death or 
otherwise.’’ Sections 600, 601. The death of slaves, 
pending the action for them, has often been held not 
to defeat the plaintiff's right toa judgment for them 
or their value. Id., § 602. See Carrel v. Early, 4 Bibb. 
270; Caldwell v. Fenwick, 3 Dana, 333; Scott v. Hughes, 
9 B. Monr. 104; Drake on Attachment, § 341; Hinkson 
v. Morrison, 47 Iowa, 167. 

Sedgwick in his work on Damages, vol. 2, marginal 
page 500, also refers with disapprobation to the case of 
Carpenter v. Stevens, and says: ‘‘Ina case in New 
York it was decided in a suit on the replevin bond that 
the non-return of the property was excused by its in- 
evitable destruction before judgment. This decision 
was based on the old rule that if the condition of a 
bond became impossible by the act of God, the penalty 
issaved. But it seems contrary to principle, and has 
been expressly disapproved of. As between parties to 
a contract it seems very reasonable that all interested 
in its execution should bow te the Superior Power 
which renders its performance impossible. But it 
cannot be contended that a wrong-doer should be ex- 
cused by any subsequentevent. Nor do the analogies 
of the law justify any such decision.” 

In the case of Mills v. Gleason, 21 Cal. 283, the court 
say: ‘A failure to prosecute (replevin) is a breach of 
the undertaking, and the legal and necessary result is 
that the sureties to the undertaking are liable for 
whatever injury the defendant has sustained.”’ 


It seems to us that the principle laid down by the 





court in the case above referred to (45 Cal.) is applica- 
ble here, and is decisive of the present case. There the 
judgment was for the value of the property and dam- 
ages merely, and the Supreme Court, assuming that it 
appeared to the court in which the case was tried, that 
the thing could not be returned for the reason that it 
had been destroyed, sustained the judgment. 

Perhaps we have given to this case a more elaborate 
examination than was necessary, but in view of the 
conflict in the authorities it did not seem improper to 
refer in some detail to them. The weight of authority 
is manifestly against excusing the party who has re- 
plevied goods from returning the same or responding 
in damages for their vaJue, because they have been lost 
by the act of God, and it appears to us that upon no 
sound principle can he be excused. A plaintiff not 
being the owner of goods who takes them out of the 
possession of the real owner, holds them in his own 
wrong, and at his own risk. He has deprived the real 
owner of the possession, and has also deprived him of 
the means of disposing of the property pending the 
litigation; and when at the end of perhaps a protracted 
litigation it is determined that the plaintiff in the re- 
plevin suit had no right to the possession of the goods, 
and judgment is rendered against him for the return 
of the property or its value, he cannot, on principle or 
authority, be excused from satisfying said judgment 
under aplea that the property has been lost in his 
hands, even by the act of God. 

The demurrer tothe complaint was properly sus- 
tained, and the judgment must be affirmed. So 
ordered. 





CONFLICT OF LAW —JURISDICTION IN CASE 
OF FORGERY. 


OHIO SUPREME COURT, SEPTEMBER 26, 1882. 


LINDSAY V. STATE OF OHIO. 

The jurisdiction of a forgery is determined by the place of 
uttering the instrument, and it is no defense to show that 
although the instrument was uttered in the county where 
the prosecution was instituted, the forgery was accom- 
plished without the limits of the State, and that the ac 
cused was never within the State and owes allegiance to 
another State or government. 

In a prosecution for uttering forged paper with intent to de- 
fraud, it is competent to show the possession by the pris- 
oner of other forged instruments of a similar character, 
as tending to show guilty knowledge of the accused. 

NDICTMENT for forgery. Lindsay, the plaintiff in 

error, and one Morris were jointly indicted in 

Jefferson county. The charge is, that they did unlaw- 
fully and feloniously utter and publish in said county, 
as true and genuine, a certain false, forged and coun- 
terfeited deed of real estate purporting to be executed 
and acknowledged by Maurice F. Thornton and wife, 
before Herman E. Shuster, a notary public of the State 
of Missouri, and to convey certain lands in that State 
to James Turnbull, of Jefferson county, Ohio. 

The plaintiff in error had a separate trial and was 
convicted and sentenced. The evidence tended to 
show that the deed was a forgery executed in St. Louis 
by the notary public by the procurement of Lindsay, 
who then and thereafter, until forcibly brought to 
Ohio, was never in this State; that this deed was de- 
livered by Lindsay or his agent to his co-defendant, 
Morris (who is awaiting his trial), and by him was 
sent by mail to T. and D. Hall, real estate agents in 
Steubenville, throngh whom it was uttered and pub- 
lished by a sale of the land to Turnbull. T. and D, 
Hall were the innocent agents in the transaction and 
received and accounted for the purchase money less 
commissions. The theory of the prosecution is, that 
Lindsay, in the State of Missouri, procured the deed 
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to be there forged, aud through Morris, sent to T. and 
D. Hall, at Steubenville by mail, to be there uttered 
and published, and that T. and D. Hall were the in- 
nocent agents of Lindsay, or of Lindsay and Morris, 
in defrauding Turnbull by a pretended sale of the land 
described. There is evidence tending to show that 
Morris was innocent, and also that he was a confederate 
of Lindsay in the transaction; but if he was, all his 
acts were done in Missouri, and consisted of sending 
the deed to T. and D. Hall of Steubenville, and of 
conducting the correspondence with them. During 
the progress of the trial, and for the purpose of proving 
guilty knowledge on the part of Lindsay, there were 
admitted certain other forged deeds, publisked by 
Lindsay and others found in his possession, purporting 
to convey other lands to other parties. These deeds 
are either general warranty deeds, like the one de- 
scribed in the indictment, or trust deeds, purporting 
to convey lands to secure certain notes and bonds. 

The foregoing statement sufficiently presents the 
grounds for the legal questions saved for report. 

Jounson, J. Two questions are presented on the 
foregoing statement, lst. Had the court jurisdiction 
over the plaintiff in error? and 2d. Were the convey- 
ances of other lands admissible for the purpose of 
showing guilty knowledge? 

1st. As to the jurisdiction of the court. Is the crime 
charged an extra-territorial crime? Was it committed 
in Missouri or Ohio? [If he wereindicted for the for- 
gery of this deed he could not be punished in Ohio, as 
it is conceded that all his acts that constitute that 
crime were committed in Missouri. When he pro- 
cured the notary in St. Louis to forge the signatures 
and the acknowledgment of the grantors, with the 
criminal intent, the crime of forgery was consumma- 
ted in the State of Missouri. But this is not the charge 
in the case at bar. It is for knowingly uttering and 
publishing as true and genuine a false and forged deed. 
It is wholly immaterial where the forgery was commit- 
ted. The question therefore is: Was this deed uttered 
and published in Jefferson county, Ohio, and was 
Lindsay guilty of this crime? That this forged deed 
was uttered and published in Ohio by T. and D. Hall, 
who supposed it was genuine, is clear from the evidence. 
Now it is assumed that the jury had evidence to war- 
rant them in finding that T. and D. Hall did so utter 
and publish this deed by the procurement of Lindsay. 
The crime was thefore completed or consummated in 
Ohio, through the instrumentality of an innocent 
agent. 

It is wholly immaterial whether his co-defendant, 
Morris, was his confederate or his dupe, as in either 
case, the acts of Morris by correspondence mailed in 
St. Louis to T. and D. Hall, weresimply the means used 
to consummate a crime in Ohio. The crime had its in- 
ception in Missouri, but it was committed in Ohio, by 
innocent agents. lf a letter containing a forged instru- 
ment is mailed at one place to be sent to another, the 
venue must be laid where the letter is received. 3 Greenl, 
Fy., $112. Thecrime of uttering and publishing is 
not complete until the paper comes to the hands of 
some one other than the accused, and if it be sent by 
mail for the purpose of being there used, the crime is 
not consummated until it is received by the person to 
whom itis to be delivered. It isa fundamental principle 
that a person is responsible criminally for acts com- 
mitted by his procurement, as wellas for those done 
in person. The inherent power of the State to punish 


the uttering and publication of forged instruments, 
within its territorial limits, without regard to the 
place where the forgery was committed or purpose 
was formed, is essential to the protection of her people. 
It is now a generally accepted principle, that one who 
in one county or State employs an innocent agent in 
another to commit a crime is liable in the latter 





county or State. Robbins v. State, 8 Ohio St. 131; 
Norris v. State, 25 id. 217; 1 Whart. Crim. Law (7th 
ed.), § 210; 8. c., § 278. See also Commonwealth v. Mac- 
loon, 101 Mass. 1; Commonwealth v. Smith, 11 Allen 
(Mass.) 243; Commonwealth v. Blanding, 8 Pick. 304; 
R. v. Johnson, 7 East, 95; Whart. Conf. of Laws, §§ 
877-921; People v. Adams, 3 Denio, 190, affirmed 1 
Comstock, 173; United States v. Davies, 2 Sum. 482; 
State v. Wychoff, 2 Vroom (N. J.), 68; Commonwealih 
v. Gillespie, 7 Serg. & R. 469; Stillman v. White 
Rock Co., 6 Wood & M. 538; R. v. Garrett, 6 Cox, C. C. 
260; R. v. Jones, 4 id. 198; State v. Grady, 34 Com. 118. 

2. Were the deeds and deeds of trust admissible for 
the purpose of showing guilty knowledge? It is es- 
sential that the prosecution should, by competent 
evidence, satisfy the jury that the accused had such 
knowledge. These instruments were either general 
warranty deeds, like the one described in the indict- 
ment, or deeds of trust to secure notes and bonds for 
the payment of money. It is conceded they were all 
forgeries. Some of them were found in Lindsay's 
possession,and some of them had been uttered by him. 
They were all deeds of land, some conveying the title 
absolutely to the grantee, and others to vest such title 
in the grantee in trust, to secure the payment of 
money. Under the statute of Ohio (R. S. 7091), it was 
an indictable offense to forge such instruments, or to 
utter and publish them with intent to defraud. 

The crime here charged is, that of uttering and pub- 
lishing a forged deed of general warranty. The claim 
is: 1st, that none of these instruments were admissi- 
ble, because of the general rule, that another and dis- 
tinct crime, in no way connected with the one charged, 
can be given in evidence on the trial of the crime 
charged; and 2d, that even if the warranty deeds 
were admissible, the deeds of trust were not, as not 
being of the same description with the deed described 
in the charge. That the warranty deeds were admis- 
sible is well settled. ‘‘In proof of the criminal uttering 
of aforged instrument it is essential to prove guilty 
knowledge on the part of the utterer. And to show 
this fact, evidence is admissible that he had about the 
same time uttered, or attempted to utter, other forged 
instruments of the same description; or that he had 
such others, or instruments for manufacturing 
them, in his possession.’”” 3 Greenl. Ev. (8th ed.) 
§ 111; Hess v. State, 5 Ohio, 9; Reed v. State, 15 id. 217; 
Shriedley v. State, 23 Ohio St. 130; Bainbridge v.State, 30 
id. 264. But it isclaimed that these deeds of trust 
were not “of the same description’’ as the warranty 
deed described in the indictment. The words *‘ of the 
same description,’’ are taken from the above cita- 
tion from 3 Greenl. Ev., but in 1 id.,§ 53, the text 
reads: ‘*So on indictment for knowingly uttering 
a forged document, or a counterfeit bank note, 
proof of the possession, or the prior or subsequent 
utterance of other false documents or notes, though 
of a different description, is admitted as material to 
the question of guilty knowledge or intent.’”’ The rule 
as stated by Phillips is: ‘‘Thus in a prosecution for 
uttering a bank note, bill or promissory note, with 
knowledge of its being forged, proof that the prisoner 
had uttered other forged notes or bills, whether of the 
same kind or a different kind, or that he had other 
forged notes or bills in his possession is clearly admis- 
sible, as showing that he knew the note or bill in ques- 
tion to be forged.”’ 1 Phillips on Ev., 768-9. Ina note 
by Cowen & Hill,which discusses the cases on this rule, 
the conclusiun reached is, that ‘‘on the whole, the 
decided weight of authority would seem to be in favor 
of receiving the evidence, whether the other bills, etc., 
be ejusdem generis or not. 

This conclusion, when applied to trials for uttering 
forged and counterfeited instruments, is abundantly 
supported by the authority of cases cited in notes to 
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the foregoing citations. Also King v. Whitley, 2 Leach 
C.C. 983; Rea v. Ball, Russ. & Ry. C.C. 1382; Sunderland’s 
case, 1 Lewin C. C. 102; 2 Russell on Crimes, 404 et seq. ; 
Cook v. Moore, 11 Cush. 216; 1 Greenl., § 53, n. 3. 

As guilty knowledge is an essential ingredient of 
this class of crimes, and as the burden is on the pros- 
ecution to prove such knowledge, the reason of the 
rule is apparent. Without the aid of other acts and 
conduct of the accused than the one charged, it would 
be impossible to prove this allegation. Proof of the 
single act charged will not of itself warrant the infer- 
ence of guilty knowledge. Hence this exception to the 
general rule, that other acts of the accused, calculated 
to raise a presum ption of such knowledge, are admissi- 
ble. Other acts, which in their nature do not aid the jury 
indetermining this question, are not competent; but 
when such acts or conduct tend to raise a presumption 
of such knowledge, they are admissible. In* the case 
at bar, the charge is for knowingly uttering a forged 
deed with intent to defraud; that is, by this pretended 
conveyance of the title, to obtain money fraudulently. 
The forged deeds of trust were in the nature of mort- 
gages to secudre notes and bonds for money. They 
conveyed the title to a trustee to secure those who 
advanced money on the faith of this conveyance. Al- 
though these instruments are not identical in tenor or 
effect with an absolute deed, yet the fact, if it be one, 
that the accused was engaged in obtaining money by 
this class of forged instruments, is calculated to raise 
a strong presumption that he knew that a deed of 
warranty used to accomplish the same purpose, that is, 
to obtain money, was also forged. 

The general conduct of the accused in uttering forged 
deeds of trust to raise money about the same time, 
tends to show he was engaged in that business, and the 
inference is natural and cogent that he knew the war- 
ranty deed he uttered in the case at bar was of the 
same character. 

Judgment affirmed. 
—__>—__——_- 


UNITED STATES SUPREME COURT 
ABSTRACT. 

APPEAL— JURISDICTION — MATTER ARISING UNDER 
ConsTITUTION.— The mere fact that the matter in 
dispute arises under the Constitution or laws of the 
United States or treaties made does not give this court 
jurisdiction for the review of the judgments or decrees 
of the Circuit or District Courts. If the value of the 
matter in dispute in such cases dves not exceed five 
thousand dollars it cannot consider them any more 
than others in which the amount in value is less than 
its jurisdictional limit. Appeal from U. 8S. Cire. Ct., 
N. D. Alabama, dismissed. Adams vy. Crittenden. 
Opinion by Waite, C. J. 

[Decided November 6, 1882.] 


APPEAL—IN ADMIRALTY — CLAIMS OF DIFFERENT 
PARTIES CANNOT BE UNITED TO GIVE JURISDICTION. 
—A barge loaded with grain was run into by a steamer 
and the barge and cargo injured. The owner of the 
barge and the owner of the cargo united in a libel 
against the steamer, and a decree was rendered in,the 
Circuit Court in favor of the owner of the barge for 
$1,471, and in favor of the owner of the cargo for $3,709. 
Held, that the amounts could not be united so as to 
give this court jurisdiction on appeal. Under Oliver 
y. Alexander,6 Pet. 144; Stratton v. Jarvis, 8 id. 4; 
Spear v. Place, 11 How. 522, and Rich v. Lambert, 12 
id. 347, it has been held that when in admiralty dis- 
tinct causes of action in favor of distinct parties, 
growing out of the same transaction, are united in one 
suit, according to the practice of the courts of that jur- 
isdiction, distirct decrees in favor of or against distinct 
parties cannot be joined to give this court jurisdiction 





on appeal. In Seaver v. Bigelows, 5 Wall. 208; Paving 
Co. v. Mulford, 100 U. S. 147, and Russell v. Stansell, 
105 id., this rule was applied to analagous cases in 
equity. The cases Shields v. Thomas, 17 How. 4; 
Market Co. v. Hoffman, 101 U. 8S. 112; the Connemara, 
103 id. 754, and the Mamie, 105 id. 99, distinguished. 
In the first three cases the controversies were about 
matters in which the several claimants were interested 
collectively undera common title. They each had an 
undivided interest in the claim, and it was perfectly 
immaterial to their adversaries how the recovery was 
shared among them. If a dispute arose about the 
division it would be between the claimants themselves 
and not with those against whom the claim was made. 
The fourth case, the suit was by the owners of a yacht 
to obtain the benefit of the act of Congress limiting the 
liability of vessel owners. U. 8S. R. S., §§ 4283 to 
4289. The aggregate of the claims against the yacht 
was $65,000, but no sinzle claim exceeded $5,000. The 
theory of the proceeding authorized by this act is that 
the owner brings into court the fund which he says 
belongs to all who have claims against him or his 
vessel growing out of the loss, aud surrenders it to 
them collectively in satisfaction of their demands. If 
he succeeds, all the claimants have a common interest 
in the fund thus created, and are entitled to have it 
divided between them in proportion to the amount of 
their respective claims. With this division the owner 
of the vessel had nothing to do. He surrenders the 
fund and calls on all who have claims against him 
growing out of the loss to come in and divide it among 
themselves. The controversy in the suit is not in re- 
spect to his liability to the different parties in interest, 
but as to his right to surrender the fund and be dis- 
charged of all further liability. His dispute is not with 
any one claimant separately, but with all collectively. 
Mandamus to U.S. Cire. Ct. Maryland, denied. Ea 
parte Baltimore & Ohio Railroad Co. Opinion by 
Waite, C. J. 

[Decided October 30, 1882.] 

BANKRUPTCY — COMPOSITION DOES NOT DISCHARGE 
FIDUCIARY DEBT.— A composition in a bankruptcy 
case ratified by the order of the District Court does not 
operate as a discharge of the bankrupt from his debts 
arising from fraud or growing out of a fiduciary rela- 
tion. Wilmot v. Mudge, 103 U. 8.217. It was there 
held that notwithstanding the comprehensiye terms 
in which the act of 1874 in its 17th section declares such 
acomposition to be binding, i¢é was not intended to 
repeal section 5,117 of U. S. R.S., which enacts that 
“no debt created by fraud or embezzlement of the 
bankrupt, or by his defalcation as a public officer, or 
while acting in any fiduciary character, shall be dis- 
charged by proceedings in bankruptcy.” Judgment of 
Louisiana Sup. Ct., affirmed. Bayly v. Washington 
and Lee University. Opinion by Miller, J. 

[Decided November 6, 1882. ] 

EVIDENCE — IN ADMIRALTY — STATEMENTS OF PART 
OWNER OF VESSEL.— The statements of a part owner 
of a vessel expressing his judgment upon the matters 
as to which he is examined binds only himself. They 
are not evidence against his co-owners, who are merely 
tenants in common with him, not partners. Decree 
of U. 8. Cire. Ct., 8. D. New York, affirmed. Clark v. 
Weeks. Opinion by Field, J. 

[Decided November 6, 1882.] 
sttpataginalipician iets 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

CORPORATION — FOREIGN IN STATE SUBJECT TO 
STATUTE AS TO SERVICE—‘*FOUND” IN STATE.— 
When a foreign corporation avails itself of the privi- 





*Appearing in 13 Federal Reporter. 
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leges of doing business in aState whose laws authorized 
it to be sued there by service of process upon an agent, 
its assent to that mode of service is implied; and it 
consents to be amenable to suit by such mode of service 
as the laws of the State provide, when it invokes the 
comity of the State for the transaction of its affairs, 
and waives the right to obiect to the mode of service 
of process which the State laws authorize. Under the 
U. S. R. S., § 739, a foreign corporation is “found” in 
the district where its agent is served when it does 
business there, and the State laws authorize such a 
service. Authorities referredto: Railway Co. v. Whit- 
ton, 13 Wall. 286; Payne v. Hook, 7 id. 427; The Moses 
‘Taylor, 4 id. 411; Insurance Co. v. Morse, 20 id. 445; 
Lafayette Ins. Co. v. French, 18 How. 404; Railroad 
Co. v. Harris, 12 Wall. 65; Ex parte, Schollenberger, 
96 U. S. 369; Moulin v. Insurance Co., 1 Dutcher, 57; 
Bushel v. Commonwealth Ins. Co., 15 Serg. & R. 176; 
Libbey v. Hodgdon, 9 N. H. 394; St. Louis Ins. Co. v. 
Cohen, 9 Mo. 422; Hayden v. Androscoggin Mills, 1 
Fed. Rep. 93; Newby v. Van Oppen, 41 L. J. Q. B. 
148; Moch v. Virginia Fire Ins. Co., 10 Fed. Rep. 696. 
U.S. Cire. Ct., 8S. D. New York, Aug. 30, 1882. Mer- 
chant’s Manufacturing Co. v. Grand Trunk Railway 
Co. Opinion by Wallace, C. J. 


MISTAKE — WHEN MONEY PAID BY, RECOVERABLE 
BACK.— Where by niistake there is a payment of money, 
which there is no ground toclaim in equity or con- 
science, it is recoverable back. Where a bank on a cer- 
tain date, was indebted to a depositor, who owed the 
bank on a note not yet due, and who purchased of the 
bank and gave his check for a draft on a distant city, 
which was mailed to that city to pay an indebtedness to 
an insurance company,but the draft was dishonored and 
notice given, the bank in the meantime having become 
bankrupt, and upon consulting with a layman, he was 
advised that bankruptcy prevented an offset, and he 
paid the note to the assignee, held, that he was entitled 
to a return of the money so paid by him. Bizev. 
Dickason, 1 Durnf. & East, 285. U.S. Dist. Ct., N. D, 
New York, June, 1882. In re Farmers and Mechanics’ 
Bank of Rochester. Opinion by Coxe, D. J. 


PRACTICE — BILL OF PARTICULARS — IN ACTION FOR 
DETAINING LETTERS.—In an action for damages for the 
wrongful detention and conversion of certain letters of 
the plaintiffs,detained by the postmaster under a regu- 
lation of the post office department requiring him, when 
he has reason to believe that a fictitious address is used 
fur forbidden circulation in the mails, to report the 
fact and the reason of his belief, await instructions, 
and give notice that pending such instructions persons 
claiming the correspondence must call at the general 
delivery and establish their identity before its delivery 
— where the meaning or application of the allegations 
in the answer is not doubtful, the plaintiffs’ remedy is to 
be sought by a bill of particulars, and not by requiring 
the pleading to be made definite and certain. Where the 
circumstances are such as can only influence the post- 
master’s own judgment, it ismot to be assumed that the 
plaintiffs can definitely know what they are, and they 
ure entitled to information to meet the issue tendered 
by the defendant by a bill of particulars setting forth 
the facts and circumstances which induced defendant 
to believe that the address was being used by some 
person or persons for covering forbidden correspond 
ence in the mail under such fictitious address. See 
Dwight v. Germania Ins. Co., 84 N. Y. 493; Tilton v. 
Beecher, 59 id. 176. U.S. Cire. Ct., 8S. D. New York, 
August 30, 1882. Wilson v. Pearson. Opinion by 
Wallace, C. J. 

WATER-COURSE — EMINENT "DOMAIN OVER TIDAL 
WATERS.—The right of eminent domain over the 


shores and the soil under the waters residesin the 





State for all municipal purposes, and within the legit- 
imate limitations of this right the power of the State 
is absolute, and an appropriation of the shores and 
land is lawful. In the exercise of this right the State may 
directly or indirectly by delegation authorize the con- 
struction of bridges, piers, wharves, or other obstruc- 
tions in navigable waters, and such obstructions are 
not nuisances, because erected under lawful authority. 
It is only when the exercise of this power of eminent 
domain comes in collision with the paramount author- 
ity of the United States that it is inhibited; and until 
Congress has asserted its power to regulate commerce, 
and by legislation has assumed to restrict the jurisdic- 
tion of the State over its navigable waters, no conflict 
can arise, and the authority of the State is conclusive. 
See Willson v. Blackbird Creek Marsh Co., 2 Pet. 250; 
Gilman vy. City of Philadelphia, 3 Wall. 728; Countty 
of Mobile v. Kimball, 102 U.S. 691; Silliman v. Hudson 
River Bridge Co., 4 Blatchf. 395 (affirmed by the Su 
preme Court, 2 Wall. 403); Silliman v. Troy & West 
Troy Bridge Co., 11 Blatchf. 274. U.S.C. C., S. D. 
New York, August, 25, 1882. Ormerod v.New York, 
West Shoreand Buffalo Railroad Co. Opinion by Wal- 
lace, C, J, 





NEW BOOKS AND NEW EDITIONS. 


BARBER’S PRINCIPLES OF INSURANCE. 
Principles of the Law of Insurance adopted in the Civil 
Code of the State of California. With Notes and Refer- 
ences to adjudged cases, by William Barber. San Fran- 
cisco. Sumner, Whitney & Co., 1882. Pp. 435. 


We have been very much pleased by an examination 
of this little manual. It states the principles very 
clearly and neatly, and annotates them quite fully and 
judiciously. It is another evidence of the superiority 
of code-law, and shows how much the law can be sim- 
plified and rendered certain and accessible. 





COURT OF APPEALS DECISIONS. 


THE following decisions were handed down, Tues- 
day, November 21, 1882. 


Judgment affirmed with cests— Wheeler vy. Miller, 
Colt v. Owens. Hart v. Lyons, Keller vy. Strasburger, 
Quinby v. Strauss, Reid v. The Lancaster Fire Insur- 
ance Company, Jones v. The Mayor, etc., of New York. 
— Judgment reversed and new trial granted, costs to 
abide event — Jennery v. Olmstead. —— Order of Gen- 
eral Term reversed. Judgment of Trial Term affirmed 
with costs— Murtha v. Curley.— Appeal dismissed 
without costs—Consaulus v. Brotherson.— Order 
affirmed with costs— Corbet v. The United States 
Reflector Company.— Appeal dismissed with wosts — 
In re Petition of Loew. Motion to resettle; order 
denied, with $10 costs— Pierce v. Waters (Lawson). 
— Motion of revivor granted — In re will of Hancock. 
Motion to vacate judgment by default; granted — 
People ex rel. Flanagan vy. Police Commissioners. 
Motions for reargument denied, with $10 costs— Clew 
v. The Bank of New York, Burleigh v. The Gebhard 
Fire Insurance Company, Burleigh v. The Adriatic 
Fire Insurance Company.—Motion to dismiss appeal; 
granted —In re Beckwith, a lunatic.— Motion for 
reargument, and motion of Austen to be substituted 
denied, with $10 costs in each motion — Williams v. 
Ingersoll. 
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CURRENT TOPICS. 


HE libel case of Sculptor Belt against ‘* Vanity 
Fair” Lawes still has some English fun in it. 
For example, a witness, Walker, appears to be a 
gifted man, physically, a sort of Janus-statesman, 
for he ‘‘stood” to Belt both for Mr. Disraeli and 
Mr. Gladstone! Mrs. Nicholls testified that Belt 
‘‘executed her bust,” and nobody else touched the 
clay, except that the butler kept it wet. We un- 
derstand that is the chief office of butlers—to 
‘‘moisten the clay.’’ A pleasant episode was sand- 
wiched into the proceedings by his lordship’s assur- 
ing the jury that they were to be paid, by consent 
of parties, a guinea a day apiece. Another witness 
brought a wax head in his pocket, and it became 
partly melted. Being requested to leave it, he ob- 
jected because it was ‘‘half-melted.” Hereupon 
there was ‘‘laughter.” Then his lordship said he 
had better take it away with him, and there was 
‘renewed laughter.” This should really be a warn- 
ing to his lordship not to be ‘‘as funny as he can.” 
The lord mayor, Ellis, however deservedly brought 
down the house. He sat to Belt, and when asked 
if he considered the bust a good likeness, he an- 
swered, ‘‘You know what the Scripture says— ‘A 
man looks in the glass, and goes away and knows 
not what he is like ’— so I cannot give an opinion.” 
If his lordship has many more like that we would 
like to engage him to ‘‘lecture” in this country, 
We find no more ‘‘laughter” until a witness testi- 
fied that a certain window was to cost £475, at two 
guineas a foot, ‘‘so you can tell from that what the 
size of the window is.” Upon this the audience 
went into convulsions — ‘‘ (great laughter) ”—which 
his lordship aggravated by observing: ‘‘The calcu- 
lation would be easy enough if it were pounds, but 
there are the guineas.” Well, there is no account- 
ing for the taste of a people who think this sort of 
thing funny, and that Mrs. Langtry is the hand- 
somest woman extant. 


Judge Larremore’s punishment of an attorney in 
New York for contempt in striking another attorney 
in court will meet the approval of every lawyer who 
desires to have the courts held in respect. A man 
who will so far forget himself and the court de- 
serves a period for reflection. Judge Larremore is 
quite right in believing that a fine will not reach the 
case, and that imprisonment is deserved. Our only 
doubt is whether thirty days’ imprisonment in the 
common jail is not rather too severe. Such a term 
may inflict irreparable damage on the attorney’s 
business. It seems to us that ten days would do., 
Many years ago, during the trial of the anti-renter, 
‘*Big Thunder,” at Hudson, Attorney-General John 
Van Buren and Ambrose L. Jordan fell to fisticuffs 
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in court, and the court imprisoned one in the sher- 
iff’s office and the other in the clerk’s office, if we 
recollect right, fora day. In the present case the 
offense seems to have been not whclly unprovoked, 
and we think Judge Larremore should take that 
into account, and determine whether the dignity of 
the court will not sufficiently be asserted by a 
shorter term of imprisonment. The recent disbar- 
ment of an attorney by the New York Genera: 
Term of the Supreme Court for selling his client’s 
secrets, will also meet universal approval. 


It had occurred to us that England has no busi- 
ness to try Arabi, but we all know that England is 
not in the habit of attending strictly to her own 
business in national affairs. The London Law Times 
talks pretty plainly on this subject, in speaking of 
the charges, as follows: ‘‘The first, ‘Abusing the 
flag of truce by withdrawing troops and pillaging 
Alexandria while it was flying,’ is an offense against 
international law, which would only be committed 
by a belligerent against his enemy. The second and 
fourth, ‘Inciting Egyptians to rebel against the 
Khedive’s government, and to civil war and com- 
mitting destruction, massacre and pillage in Egypt,’ 
are plainly offenses against the civil municipal law 
of Egypt, and are charged as such under the Otto- 
man Penal Code. The third offense, of continuing 
the war after peace was concluded, would appear to 
be a military offense properly cognizable by a court- 
martial of the Egyptian army. For these offenses 
against three distinct systems of law Arabi is to be 
tried before an Egyptian court-martial, in the pres- 
ence of an English assessor, upon such rules of pro- 
cedure as an English counsel can get the English 
authorities to bully the court into observing! The 
method may have many advantages politicaliy, but 
it strikes the legal mind as odd, We had ourselves 
an example of the difficulty of managing an East- 
ern trial on English methods when a well-known 
English barrister added to his other triumphs the 
getting off of the Gaekwar of Baroda charged with 
poisoning Col. Phayre. On that occasion we felt 
ourselves obliged to punish the acquitted sovereign 
by deposition. Shall we allow the Khedive to fol- 
low the precedent?” The barrister who is alluded to 
was Sergeant Ballantyne, who gives an amusing ac- 
count of the affair in his ‘‘ Recollections.” On the 
present occasion, two English barristers, Messrs. A. 
M. Broadley and Mark Francis Napier, are asso- 
ciated with O. Borelli ‘‘ for the Egyptian govern- 
ment,” to conduct the prosecution before the court- 
martial. Twelve articles of procedure have been 
agreed upon, two of which are rather amusing, 
namely: ‘‘Article 6. The advocates are obliged to 
use all reasonable diligence in the proceedings, and 
if their desire to uselessly prolong them be mani- 
fest, the president of the commission may declare 
the investigation at an end.” ‘‘Article 12. The 
defense shall be free, but the president may stop 
any counsel introducing irrelevant matter or using 
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insulting or offensive expressions against the con- 
stituted authorities of the country.” 


The ‘‘ American Decisions” and the ‘‘ American 
Reports” get very high praise from Mr. John C. 
Reed, in his new and interesting book, ‘‘ American 
Law Studies, or Self-preparation for Practice in the 
United States.” He says: ‘‘The ‘American Re- 
ports’ are serviceable in a high degree to the lawyer 
and student, and this will also be true of the con- 
cluding volumes of the other series when published. 
Although the selection is not final it is of almost 
indispensable use. It will be found right in the 
great majority of instances. And thus from the 
very first the practitioner can have, for a compara- 
tively small outlay, an approximately complete col- 
lection of the reports of the other States.” ‘The 
annotations deserve separate commendation.” ‘“ The 
lawyer should always search the notes of both, 
when he is dealing with any troublesome point of 
the general law. Both publications seem to in- 
crease in favor with bench, bar, and text-writers. 
At the first, the novelty of the proposal to give us 
a selection to be a substitute for the reports at large 
was repulsive. But the conviction —though it may 
not yet be a fully conscious one — gains ground that 
there is an overruling necessity to relieve the pro- 
fession from the expense of buying, and the labor 
of wading through useless cases. And we may 
safely predict that the enterprise has taken perma- 
nent root. * * * The plan and conception are 
magnificent, and in all respects worthy of the coun- 
try in which the great bulk of the principles of the 
law are the same everywhere, and are developed by 
judges laboring in unison all over the continent. 
* * * The student should attend to the ‘ Ameri- 
ean Decisions’ and ‘ Reports,’ and train himself to 
consult them at every turn. He will thus acquire 
the command of a very valuable adjunct to the re- 
ports, and add greatly to the efficiency of his equip- 
ment for practice.” Mr. Reed also says: ‘We 
may expect in the series of the future a great but 
accurate condensation of the opinions, and a much 
more concise statement of the facts, so that only the 
cases, the judgments, and the grounds of the latter 
will be given.” We must say that such a castration 
would deprive the two series of nearly all their 
value and reduce them to the footing of something 
but little better than a digest. The facts are now 
stated in both series with all the conciseness con- 
sistent with clearness; and condensation of opinion, 
except in leaving out minor considerations, is dan- 
gerous. Let it once be understood that nothing is 
given but ‘‘the cases, the judgments, and the 
grounds of the latter,” and the practitioner wiil 
throw the series aside, and go for the originals, so 
that he can be sure that nothing useful has been 
omitted on the points reported, and so that he can 
have’ the advantage of the arguments of the judges 
and their treatment of cognate adjudications. 


In the ‘‘ Notes” of the current number of the 
Southern Law Review we find the following: “ Nearly 





half the labors of every appellate judge are merely 
clerical; searching the libraries for authorities, 
making a digest of what they decide, and then em- 
bodying it in the form of an opinion. This onerous 
work of searching and writing could be taken off the 
shoulders of the judges by giving each one of them 
a personal secretary, at a cost of not more than 
$1,000 a year. Stenography has become so much 
learned and practiced by young men, of late years, 
that a reasonably good stenographer can now be ob- 
tained for this sum. The advantage derived from 
stenography, in any work of the kind, can only be 
appreciated by those who have learned how to em- 
ploy it. The writer undertakes to say, after an ex- 
perience of some years in this particular, that this 
simple measure, which will cost the State by $5,000 
a year, would increase the aggregate working capac- 
ity of the court by fifty per cent. This alone would 
in time relieve the docket. The secretary would 
aid the judge in many ways. He would save his 
eyes by reading the record aloud to him; he would 
take down in short-hand, with the rapidity of 
speech, particular passages of the record which the 
judge might desire to quote in his opinion, or to 
refer to in writing it. He would bring from the 
library the books containing the cases cited in the 
briefs of counsel, and would put book marks in the 
proper places. He would read the head-notes of 
the judge, in order that he might see what cases 
so cited were pertinent, and what were not. And 
finally, when the judge had prepared to write his 
opinion, and had outlined and organized it in his 
mind, it would go upon the paper with the rapidity 
of speech. It would afterward be written out by 
the stenographer in a clear, legible hand, and 
brought to the judge for final examination and cor- 
rection, and he would thus be saved all the slavish 
and exhausting toil which is involved in the mere 
mechanical writing of his opinions. And _ this 
amounts to more than any one not acquainted with 
the work imagines. It is believed that fully one- 
half of the cerebral force expended by each judge 
in his chambers is wasted in making the ridiculous 
saw-teeth of which our chirography consists.” 
This is an excellent suggestion, as it seems to us. 
We believe our judges of the Court of Appeals, or 
some of them, employ clerks, but our Supreme 
Court justices, whose labors are still heavier, have 
none. ‘The former have an allowance for expenses 
which enable them to indulge in this luxury. The 
latter can hardly afford it. Every judge ought to 
be saved the labor of lugging books, making ex- 
tracts, and the manual act of writing, and the sav- 
ing would be for the public benefit in the long run. 


A valued correspondent writes us: ‘‘ Ne quid 
nimis. Judge Cooley’s opinion in Backus v. Detroit 
is no doubt a good thing, but is it worth while to 
print it in extenso every minute? 26 Alb. Law Jour. 
349, 428.” We should say not. This comes of the 
principal editor’s intermeddling with his assistant’s 
duties, and of the temporary absence of the former. 
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The only person who can derive any satisfaction 
from the circumstance is the Judge, who ought to 
feel complimented by such an unmistakable encore. 





NOTES OF CASES. 





N McLeod v. Ginther’s Adm’x, Kentucky Court of 
Appeals, October 5, 1882, 4 Ky. L. Rep. 276, it 
was held that a statement of a conductor of railroad 
train, made immediately after an accident, and be- 
fore he had time to contrive or devise a falsehood 
by which to exonerate himself from blame, is admissi- 
ble as part of the resgeste in an action by the widow 
of an engineer killed by the accident. The court 
cited Hanover R. Co.v. Coyle, 55 Penn. St. 402; Aveson 
v. Kinnaird,6 East, 188; King v. Foster,6 C.& P. ; Com- 
monwealth v. McPike, 2 Cush. 281; Rawson v. Haigh, 
2 Bingh. 99; Beaver v. Taylor, 1 Wall.; Insurance 
Company v. Mosley,8 id. ; and said : “It was important 
to show what Fish and Ginther thought of the mean- 
ing of the dispatch, while they were acting under it, 
as the negligence in this case consists of the wording 
of the dispatch, so as to mislead them; and they 
were bound by the rules of the company to under- 
stand it alike before acting under it. The declara- 
tion of Fish (that he ‘‘had until 10:10 to make 
Beard’s”) was made within a few seconds after the 
casualty, in view of the wrecked train, and amidst 
the search for persons whose fate was then unknown, 
and while Ginther, who lived but thirty minutes, 
was dying from the injuries he had received. He 
had no time to contrive or devise a falsehood, by 
which to exonerate himself from blame; and his 
declaration was so connected with the circumstances 
then surrounding him, and which form a part of 
this case, as to give it importance in determining 
the fact that he and his engineer had run the engine 
in the honest belief that they had until ten minutes 
after ten o’clock to reach Beard’s station. The 
declaration related alone to the declarant’s state of 
mind when he received the dispatch, and the con- 
tinuance of that state of mind while he was acting 
under it, and it was made before the expiration of 
the fatal ten minutes in question, and prior to any 
knowledge on his part that he, and not the con- 
ductor and engineer of the west bound train, had 
misconstrued the dispatch, the first information of 
that kind being communicated by Waters’ response, 
‘No, you had not,’ to his declaration.” See McDer- 
mott v. Hannibal, etc., R. Co., 73 Mo. 516; 8. C., 39 
Am. Rep. 526. In Penn. Co. v. Rudel, 100 Ill. 603, 
it was held that evidence of what a flagman of a 
railroad company said and did at the time and just 
before a person about to take passage on a train was 
struck by another train passing on another track at 
arapid speed, is pertinent in an action to recover 
for the injury. 


A curious exemption case is Davison v. Sechrist, 
28 Kans. 324, holding that an iron safe, one set of 
abstracts, and a cabinet and table are ‘‘tools and 
instruments ” exempt from execution against an ab- 





stracter of titles. The court said: ‘‘As often 
stated by this court, the exemption laws must re- 
ceive a liberal construction for the purpose of carry- 
ing out their object and design, and one of the main 
objects of exemption laws is that every person shall 
have the means of carrying on some useful business, 
and thereby of obtaining an honest livelihood. If 
the property in the present case is not exempt, then 
the plaintiff will be stripped of all means of carry- 
ing on his business, and of thereby procuring a live- 
lihood, and will be compelled to seek some other 
mode of obtaining a subsistence. This would not 
be in accordance with the beneficent design of the 
exemption laws.” 


The same court held, in Noel v. Drake, 28 Kans. 
265, that a contract, with the director and president 
of a National bank, to buy of him shares of the 
bank at a certain price, on condition that the buyer 
should be made cashier of the bank, is void as 
against public policy. Horton, C. J., said: ‘‘In 
the relation of trust and confidence which Drake © 
occupied as a director and president of the bank, 
which required him to look only to the best interests 
of the bank and its stockholders, it was improper 
for him to be influenced by agreements with or con- 
siderations from a stranger to the association in the 
selection of a cashier, or in the discharge of any of 
his other official duties. The appointment of offi- 
cers by the directors of a National bank ought not 
to be made a matter of bargain and sale between 
applicants and members of the board. Guernsey v. 

‘ook, 120 Mass. 501; Noyes v. Marsh, 123 id. 286; 
Merchants’ National Bank v. State Bank, 10 Wall. 
604-650; Railroad Co. v. Ryan, 11 Kans. 602; 8. C., 
15 Am. Rep. 357; Haas v. Fenlon, 8 Kans. 601; 
Tool Co. v. Norris, 2 Wall. 45.” But an agreement 
by a bank to give stock in consideration of services 
as director and continuance of patronage, is valid ; 
Rich v. State National Bank of Lincoln, 7 Neb. 201; 
S. C., 29 Am. Rep. 382. But specific performance 
will not be decreed of a contract to sell shares of a 
National bank, to give control of the bank; Foll’s 
Appeal, 91 Penn, St. 484; 8. C., 36 Am. Rep. 671; 
S. C., 21 Alb. Law Jour. 27. 


In Oorr v. Sellers, Pennsyivania Supreme Court, 
it was very recently held that an account book, con- 
taining only a lumping account without items, is not 
admissible in evidence. The court said: ‘The 
general rule is well established that books of original 
entries properly proved are evidence of work and 
labor performed and of goods sold and delivered. 
Yet to this general rule several exceptions have been 
recognized. Among them that the invoice book of 
an agent is not evidence of the sale and delivery of 
goods. Ovcoper v. Morrel, 4 Yeates, 341. Nor of 
goods to be delivered at a future day. Rheem v. 
Snodgrass, 2 Grant, 879. Nor of work done, in an 
action for part performance under a special contract, 
Alexander v. Hoffman, 5 W. & 8. 382; Eshleman v. 
Harnish, 26 P, F. Smith, 97, Nor of the sale of a 
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horse not in the course of the parties’ business: 
Shoemaker v. Ellis, 1 Jones, 310. Books of original 
entry were formerly received in evidence from neces- 
sity. Where the transaction from its nature admits 
of more satisfactory proof they should not be re- 
ceived. Id. Now, since the parties are competent 
witnesses in their own behalf, great care should be 
taken that there be no enlargement of the rule. 
* * ¥* In Leighton v. Manson, 14 Me. 208, the 
book of original entries was held incompetent to 
prove an account of two charges for beef, bearing 
date the same day, one for 355 pounds the other for 
360 pounds. The exclusion appears to have been 
sustained by reason of the articles having been of 
such bulk and weight that they were not delivered 
without assistance, and therefore better evidence 
than the book was attainable. In Thomas v. Dyott, 
1 Nott & McCord, 186, it was declared that this 
species of evidence ought not to be allowed where 
it is in the power of the party to produce other evi- 
dence. Hence, in Pelzer v. Cranston, 2 McCord, 
828, it was held that a schoolmaster’s books, though 
regularly kept, were not evidence to prove his ac- 
count, as he must have had many witnesses at com- 
mand, and the evidence of his books was therefore 
not necessary. The rejection of the book to prove 
the sale of the horse, in Shoemaker v. Ellis, supra, 
appears to have been ruled chiefly on the ground 
that from the nature of the transaction there must 
have existed other and better evidence of the sale. 
The charges must be reasonably specific and par- 
ticular. This is the more necessary, inasmuch as 
when received the books are prima facie evidence 
both of the item charged and the price or value 
carried out. Ducoign v. Schreppel, 1 Yeates, 347; 
Baumgardner v. Burnham, 12 Norris, 88. A gen- 
eral charge for work and labor of a mechanic, with- 
out any specification but that of time, cannot be 
supported by evidence of an entry on the book. 
Therefore a bricklayer’s charge of ‘190 days’ work’ 
was rejected. Lynch's Adm’rs v. Petrie, 1 Nott & 
McCord, 130. So a charge of ‘thirteen dollars for 
medicine and attendance on one of the general’s 
daughters in curing the whooping cough,’ was re- 
jected as too indefinite. Hughes v. Hampton, 2 
Const. Rep. 745. An item in an account of ‘seven 
gold watches, $308,’ was held insufficient. Bustin 
v. Rogers, 11 Cush. 346. * * * In the present 
case the objection was special and specific. It was 
to the lumping form of the charge. There was 
nothing therein to indicate the number of days, 
weeks, or months of labor, claimed to have been 
performed on the machine, nor the price charged 
for any of them; nothing to show the kind, quan- 
tity or value of the materials furnished, nor the 
price charged therefor. No item is given whereby 
the value of any thing which entered into the re- 
pairs can be ascertained, and its correctness be 
tested. What share or proportion of the aggregate 
sum charged is for work or what for materials, if 
any, is not stated. A lumping charge of nearly 


$2,000 was thrown into the jury-box, and the oppo- 
site party, without proof and without information, 





as to the items of which it was composed, required 
to defend against it. We think the learned judge 
erred in admitting this book entry as evidence to 
charge the plaintiff in error with the amount 


thereof.” 
—_——¢——__——— 


SLANDER—IMPUTATION OF CRIME. 





WO interesting cases of slander, recently decided, 

seem on a careless reading to lay down a novel 

doctrine, but on careful examination may be found 
well decided. 

In Schmidt v. Witherick, Minnesota Supreme Court, 
May, 1882, 14 Rep. 20, the words were, ‘‘he swore 
falsely in the case with my brother,” and the innu- 
endo was, ‘‘ meaning in a certain action between 
defendant and his brother.” Held, not actionable. 
The court, Mitchell, J., observed: ‘‘To render 
words actionable per se they must impute a crime to 
the person of whom they are spoken in such terms, 
that without the aid of an innuendo, the nature of 
the offense charged is obvious. They must carry 
upon their face an open and direct imputation of a 
crime. The crime here attempted to be charged is 
perjury. Perjury is the willful giving, under an 
oath or affirmation, legally imposed, of false testi- 
mony material to the issue or point of inquiry. The 
following elements are essential to constitute this 
crime: First, the oath must be false; second, it 
must have been legally imposed; third, the inten- 
tion must have been willful. Now the words 
charged contain the first of these elements, and the 
innuendo supplies the second, but the third is lack- 
ing, unless the term ‘ falsely’ implies and includes 
it. But these words ‘swear falsely,’ alone, do not 
necessarily include the idea of willful intention. 
They may mean perfidiously or merely not truly. 
Swearing to that which is false, says Kent, C. J., 
does not necessarily imply that the party has, in 
judgment of law, perjured himself. It may mean 
that he has sworn to a falsehood without being con- 
scious, at the time, that it was false. Of course, to 
say that a man swore falsely may be intended to 
convey to the minds of the hearers the imputation 
of perjury, and when this is so, with the proper 
averments, they are actionable. This is all that is 
meant by some of the cases cited by respondent, in 
which it is said that these words are actionable. 
This is precisely what is said in Morgan v. Livings- 
ton, 2 Rich. 573. That in some of the cases cited 
they were considering a question of evidence and 
not of pleading, is evident from the fact that the 
pleadings actually contained the usual innuendo, 
‘thereby meaning that the plaintiff had committed 
the crime of perjury.’ This is so in Ruev. Mitchell, 
2 Dall. 58, and Fowle v. Robbins, 12 Mass. 498. In 
other cases these words did not stand alone, but 
were coupled with other words, which included or 
implied the element of willful intention; as for ex- 
ample, where, after a charge of false swearing, the 
defendant added, ‘I will attend to the grand jury 
about it,’ or ‘for which you stand indicted,’ or 
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‘done it meaning to cut my throat.’ This was the 
ground upon which the words were held actionable 
per se in Brace v. Brink, 33 Mich. 91, cited by re- 
spondent. It seems to be the general doctrine that 
to say that a man swore falsely ‘is not actionable 
per se unless coupled with some other words which 
imply, first, that he did so willfully; second, that 
he did so under oath legally imposed.’ Upon the 
first of these the innuendo in this case does not aid 
the pleader, as it is but a repetition of the words 
charged.” 


We take it that the court meant to say that if the 
complaint had contained an averment or innuendo 
to the effect that the defendant thereby meant to 
charge that the plaintiff had committed the crime 
of perjury, it would have been sufficient. 


In McFadin v. David, 78 Ind. 445, the words 
were, ‘‘Old lady, you gave my father four double 
doses of morphine on the day he made his will; 
you said, ‘old man you had better be fixing up your 
business;’ if it hadn’t been for you giving mor- 
phine, your daughters would not have gotten what 
they did.” The innuendo was, ‘‘ meaning that the 
said plaintiff had unlawfully administered poison 
to the said McFadin in his life-time, which caused 
his death.” Here there was no implication or 
charge of malice nor of murder. The court said: 
‘‘The words are not actionable per se. They do 
not, in their usual sense, either import a charge of 
murder or of manslaughter. They do not amount to 
a charge that death ensued from the administration 
of the morphine, or that it was administered either 
improperly or feloniously. Indeed, it does not ap- 
pear that any harm resulted from its administration. 
It is true that it is stated by the innuendo that the 
defendant meant, by the language spoken, that the 
plaintiff had caused the death of Noah McFadin by 
the unlawful administration of poison, but an innu- 
endo cannot enlarge the meaning of words. If the 
words themselves do not warrant the signification 
imputed to them, an innuendo cannot. Words not 
actionable per se cannot be rendered so by an innu- 
endo. 

“<The absence of a colloquium, showing by extrin- 
sic matter that the words charged are actionable, is 
not supplied by an innuendo attributing to those 
words a meaning which renders them actionable.’ 
Schurick v. Kollman, 50 Ind. 336. 

‘Treating the paragraph in question as unaided 
by the averment of extrinsic facts, the innuendo can- 
not supply a meaning that the words themselves do 
not warrant. Taken in their usual and ordinary 
sense, they do not charge that the plaintiff caused 
the death of Noah McFadin by the administration 
of morphine or otherwise, and as they do not they 
are not actionable per se. Unless they constitute 
such charge, they impute no crime to the plaintiff. 

‘In Ford v. Primrose, 5 D, & R. 287, the language 
was: ‘I think the present business ought to have 


the most rigid inquiry, for he (meaning the plaintiff) 
murdered his first wife, that is, he administered, im- 
properly, medicines to her for a certain complaint, 
Upon a motion 


which was the cause of her death.’ 





in arrest of judgment, Abbott, C. J., said: ‘Ad- 
mitting it to be doubtful whether these words im- 
port the charge of a crime upon the plaintiff, that 
doubt has been removed by the verdict; for the 
declaration alleges that the defendant uttered these 
words with an intention to cause it to be believed 
that the plaintiff was guilty of murder or man- 
slaughter, and if the jury were of opinion that 
they were uttered with that intention we cannot say 
that the plaintiff is not entitled to a verdict. But I 
cannot say that these words may not, in reasonable 
construction, import a charge of murder or man- 
slaughter, especially after the finding of the jury.’ 
Bayley, J., said: ‘I take it that if a man, by the 
improper administration of medicines to another, 
cause his death, that would be manslaughter. And 
if he administers medicines with an intent to pro- 
duce death, it would be murder. I think the words 
declared upon import, at least, a charge of man- 
slaughter.’ The language of these judges was ad- 
dressed to words not only charging the plaintiff 
with causing the death of his wife, but causing it 
by the improper administration of medicines, In 
this case the words neither charge that the mor- 
phine was improperly administered or that its ad- 
ministration produced death. 

“In Jones v. Diver, 22 Ind. 1,84, the words were 
these: ‘In my opinion the bitters that Diver fixed 
for Smith were the cause of his death,’ and it was 
averred that the words were used in a criminal 
sense, intending to charge Diver with the murder of 
Smith, which was understood by the hearers. The 
court said: ‘The words do not, in their usual sense, 
import a charge of murder; and there is no collo- 
quium showing that they were used in a conversation 
about Smith as having been murdered, etc., so as to 
give the words a particular signification as used in 
the given case.’ 

‘*A charge that one person caused the death of 
another is not actionable por se. Miller v. Buckdon, 
2 Bulst. 10; Peake v. Oldham, 1 Cow. 275. In the 
light of these authorities we think it clear that the 
language declared upon is not actionable per se.” 

These are the principal cases. Let us look at the 
cognate authorities. Charging another with having 
sworn falsely,and with having been indicted therefor, 
is actionable per se. Brace v. Brink, 33 Mich. 91. The 
court said: ‘To charge another with having been 
indicted before the grand jury for false swearing is a 
direct charge that he has been judicially accused of 
having committed the crime of perjury, and has 
been indicted therefor. When a person is indicted 
by the grand jury, it is generally considered to be 
for some supposed criminal offense. And when 
charged with having sworn false, and with being 
indicted for false swearing, it is a direct charge that 
the person has sworn falsely in reference to some 
material matter in a court of competent jurisdic- 
tion, and has thereby committed the crime of per- 
jury, for which he has been indicted. The charge 
of being indicted therefor clearly and sufficiently 
indicates the nature and place of the false swearing 
charged. To charge another with swearing falsely 
might not be sufficient standing alone, but when 
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coupled therewith the charge is also made that the 
person has been indicted therefor, this characterizes 
the other part of the charge, and raises it to that 
grade which makes it a criminal and indictable 
offense. Otherwise we can attach no meaning to 
the fact of the party's having been indicted there- 
for. See Crone v. Angell, 14 Mich. 340; Jacobs v. 
Fyler, 3 Hill, 572; Roberts v. Camden, 9 East, 93; 
Pelton v. Ward, 3 Cai. 73; Gilman v. Lowell, 8 
Wend. 573.” Roberts v. Camden, Pelton v. Ward, 
and Gilman v. Lowell, support this ruling. 

In Jacobs v. Fyler, 3 Hill, 572, the charge was, 
“he has sworn false to my injury six or seven 
hundred dollars.” Held, actionable. Cowen, J., 
said: ‘‘ As a general rule, it is intended that what a 
witness has sworn to is material, and when he is 
charged with having sworn falsely in a judicial pro- 
ceeding, the charge imports perjury. If the de- 
fendant mean to escape on the ground that the 
plaintiff's testimony was in truth immaterial, and so 
not perjury, he must show that fact on his part. 
Indeed, he must go much further. He must prove 
that the slanderous words themselves were so quali- 
fied as to come short of imputing the crime of per- 
jury. The injury consists in the fact that the 
defendant ostensibly charged the plaintiff with per- 
jury. The hearer* can know nothing of what 
actually passed in court to qualify the real nature of 
the falsehood imputed. Of what possible effect, by 
way of exculpation or mitigation can it be, after 
telling the plaintiff's neighbors that he had been 
guilty of a crime, to go further and show that he 
was innocent? The proposition comes to that. 
The plaintiff is sworn as a witness. The de- 
fendant says he swore falsely. No hearer can 
presume that he had been telling an idle story 
having no connection with the cause, for no court 
would listen to such a story; and therefore the 
charge must be interpreted as one of perjury.” ‘‘ No 
one would understand this to be extra-judicial 
swearing, or telling a white lie. The words them- 
selves import perjury.” This dwells on the mate- 
riality and not on the malice. 

In Spooner v. Keeler, 51 N. Y. 527, the words 
charged false swearing, but the innuendo averred 
that the defendant thereby meant to charge perjury. 
This was held sufficient. To this effect is Crook- 
shank v. Gray, 20 Johns, 344; MeClaughry v. Wet- 
more, 6 id, 82. 

In Sherwood v. Chace, 11 Wend. 38, the words 
were, ‘‘I cannot enjoy myself in a meeting with 
Sherwood, for he has sworn false, and I can prove 
it, and if you do not believe it, you can go to Esquire 
Bassett’s and see it in a suit between,” etc. ; and the 
allegation was that the defendant contrived ‘‘ to 
cause it to be suspected that he had been guilty of 
perjury.” The court said: ‘‘And where the de- 
fendant alleged that the plaintiff swore false — so 
false that he could not enjoy himself in a religious 
meeting with him — he negatives the idea that the 
oath was false by mistake; of course it was willful 
and corrupt —in other words, perjury.” “ A charge 
of false swearing is actionable when it necessarily 





conveys to the mind of the hearers an imputation of 
perjury, otherwise it is not.” So, ‘* you have sworn 
to a lie and I can prove it” (Hopkins v. Beedle, 1 Cai. 
347), or ‘“‘he swore false before "Squire Andrews, 
and I can prove it” (Stafford v. Green, 1 Johns, 
505), or ‘‘he has taken a false oath in "Squire Jami- 
son’s court (Ward v. Clark, 2 Johns. 10), is not 
actionable. But ‘‘what he has sworn to is a 
damned lie” (in a discourse about a certain trial) is 
actionable; Nevin v. Munn, 13 Johns. 48; Chapman 
v. Smith, id. 77; but this was after verdict. ‘‘After 
verdict, we must conclude that the malice was 
proved.” 

In Coons v. Robinson, 5 Barb. 625, the words, ‘‘he 
has sworn to a lie, and done it meaningly to cut my 
throat,” were held actionable; soin Kern v. Powsley, 
53 id. 385, where the words were: ‘‘ Any man who 
professed to be a christian as you do, and went into 
the box and swore false as you did at that trial, had 
better join the church once more.” 

In Power v. Price, 16 Wend. 450, the defendant 
had told the plaintiff that he had sworn false on a 
certain trial, in swearing that he did not recollect a 
certain fact, ‘‘when in truth he did recollect 
it.” This of course imported intentional perjury, 
but the chancellor remarks, upon the point of pre- 
sumption of materiality, that it was incumbent on 
the defendant to prove the immateriality, ‘‘ and that 
he did not intend to impute perjury to the plaintiff;” 
and that it would be presumed, in the absence of 
proof of materiality, ‘‘that he intended to impute 
perjury to the witness ;” and quoting from Mr. Jus- 
tice Ashurst, in Coleman v. Godwin, 3 Doug. 91, that 
‘‘if a party charges a witness with having sworn 
false in respect toa particular fact in a cause, which 
fact would not necessarily be immaterial and irrele- 
vant, the natural effect of the words spoken is to 
convey to those who hear them the impression that 
the witness has committed perjury; and if the de- 
fendant wishes to show that he did not intend to 
impute the crime of perjury to the plaintiff, but 
merely that he has perverted the truth in relation to 
an immaterial fact, as to which his oath did not bind 
him to tell the truth, the burthen of showing that 
the fact testified to was not material to the issue, 
and that it was not intended to impute to the 
plaintiff false swearing in the suit, in the ordinary 
sense and meaning of the term, rests upon the 
defendant.” 

In Morgan v. Livingston, 2 Rich. 573, the words 
‘you swore a lie,” were not only charged as having 
been spoken in reference to a certain suit, but as 
having been uttered in connection with certain 
other words clearly importing larceny, as “ you stole 
a beef,” etc. The case does not show whether the 
declaration contained an averment or innuendo of 
intent to charge perjury, but it is clear that the 
words meant that. 

‘‘You are forsworn,” is insufficient; Stanhope v. 
Blith, 4 Rep. 15; Holt v. Scholefield, 6 T. R. 691; 
Hall v. Wendon, 8 D. & R. 140; but ‘you are for- 
sworn in a court of record” is sufficient; Ceely v. 
Hoskins, Cro, Car, 509, ‘*Forsworn” meaning 
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‘‘perjured.” Soa charge of having sworn “ through 
thick and thin” does not import perjury; Reg. v. 
Marshall, 2 Jur. 254. But where the defendant 
exclaimed during the examination of a witness, 
‘it’s not so; no such thing,” the jury finding them 
intended to impute perjury, the court held them 
actionable; Didway v. Powell, 4 Bush, 77. So, 
“that is a lie” (Mower v. Watson, 11 Vt. 586); or “I 
believe you swear false; it is false what you say” 
(Cole v. Grant, 3 Harr. 527); or ‘you have sworn a 
manifest lie” (Kean v. McLoughlin, 28. & R. 469; 
MeClaughry v. Wetmore, 6 Johns. 82), is actionable. 
But in Badgley v. Hedges, 1 Pennington, 233, the 
words, “that is a lie, and I can prove it,” and a lit- 
tle after, ‘‘and I think I have proved it,” held, not 
actionable. The court said: ‘That the language 
was uncivil and merited the censure of the justice 
before whom the testimony was given, is very clear; 
but it is not actionable; nothing is more common 
than for a party to say in his defense that the evi- 
dence given against him is not true, and that he can 
prove it.” The murder case must be judged by the 
like principles, 
——_ > 
VALIDITY OF DIVORCES UPON CON- 
STRUCTIVE PROCESS OF OTHER 
STATES AGAINST RESIDENTS 
OF NEW YORK. 
I 


T has long been believed to be the law of this Com- 
monwealth that a divorce is void here when had in 
another State by a resident thereof, according to its 
laws, against a resident of New York, who has neither 
appeared nor had due personal service of process upon 
him. The belief too is deeply laid, so deeply that the 
mere statement of the proposition proves it. It is 
perhaps natural therefore that the doctrine should have 
been finally pushed to the extreme that a citizen of 
New York is guilty of bigamy, if during his former 
wife’s life, he marries after such a divorce has been 
had againsthim. People v. Baker, 76N.Y. 78. For 
the divorce being void here the first marriage is still 
existent here, and the second marriage is contracted in 
the face of it. Nowif the divorce is valid elsewhere, 
this result follows: That in the circumstances speci- 
fied a man constitutes the marital relation himself 
alone; that he isa husband, yet wifeless; beyond that, 
that he may even be ahusband whose wife is neverthe- 
less the lawful wife of another. The result is plainly 
80 anomalous, so contrary to common sense, that the 
doctrine causing it should have no standing in the law, 
unless it bas the sanction of vital principles. But note 
that there is that anomalous result only in case the 
divorce is good elsewhere; forif it is bad elsewhere, the 
same consequence universally attaches as attaches in 
New York, that the first marriage is still existent. It 
is proposed to show here that the divorce is valid else- 
where; further that the doctrine thatit is void in New 
York is unsound in principle and in controlling au- 
thority, and that our courts, except in People v. Baker, 
if even that case does, have never in fact authorita- 
tively promulgated it. For clearness, let the proposi- 
tion be stated: A divorce is valid in New York when 
had in another State by a resident thereof, according 
to its laws, against a resident of New York, who has 
neither appeared nor had due personal service of 
process upon him. In developing the proposition the 
rule must not be lost sight of that in order to a valid 
judgment the court granting it must have jurisdiction 
both of the subject-matter and of the parties. 





A man may of his own will acquire rights and be 
subjected to restraints and duties. Such, broadly 
speaking, are the results of contract. A man may fur- 
ther have rights, restraints and duties thrust upon 
him. There is for example the enforceable duty to 
support helpless relatives. There is the disability to 
take by descent of one begotten and born out of wed- 
lock. There is the right of an infant to avoid certain 
contracts. These rights, restraints and duties are 
among those which attach of themselves in invitum, 
aud from part of what is called a man’s status. Now 
upon all domiciled within its domain, it is the exclu- 
sive right of the sovereignty to fix that status, and to 
mould, enlarge or diminish it atits own will. Strader 
v. Graham, 10 How. (U. 8S.) 82-98; Pennoyer v. Neff, 9 
U.S. 714-722. No limitation upon the right can be put 
by any other State, since it would be in derogation of 
an independent sovereignty. Story Confl. Laws, § 8; 
Pennoyer v. Neff, supra. Sabject to the United States 
Constitution, the same rule applies to the American 
States. Pennoyer v. Neff, supra. So much is funda- 
mental Jaw. 

At common law all that was needed to most con~ 
tracts was the agreement of able parties. And because 
marriage was entered into by the agreement of able 
parties, having consent at its foundation like other 
contracts, it was natural that it should have been con- 
sidered acivil contract simply. But when the marriage 
relation came up for treatment,it was seen to be peculiar 
as a contract; and in the effort to fix the peculiarity, 
the features of contracts generally were distinguished 
away, until there was nothing left of contract but the 
executed contract by which the relation was formed. 
1 Bish. Marr. & Div., §§ 6, 9and 15. It was insuscepti- 
ble of an action on contract goingjto the relation itself. 
Id. For any action at all a special tribunal had to be 
created, or special powers given toan existing tribunal. 
Cf. Burtis v. Burtis, Hopk. 557. It subsisted, though 
one of the parties became incapable by the act of God. 
Bishop, sup. It was indissoluble by them. Id. It was 
of greater moment to the State than tothem. Noel v. 
Ewing, 9 Ind. 87. It was the parent, not the child of 
society. Story Confl. Laws, § 108. Furthermore at 
the pleasure of the State, it could be moulded. 
Noel v. Ewing, supra. Its rights and duties enlarged 
or diminished without condemnation as impairing the 
obligation of contracts. 1 Bish. Marr. & Div., § 665, 
et seq.; Starr v. Hamilton, Deady, U. 8. C. C. 268, 278; 
Bingham v. Miller, 7 Ohio, 445, 447; Tolen v. Tolen, 2 
Blackf. 407; Noel v. Ewing, 9 Ind. 37, 49, 50; Lewis v. 
Sleator, 2 Greene (Iowa), 624; Starr v. Pease, 8 Conn. 
541; Opinion of Judges, 16 Me. 481. In short, it had 
all the features of status, and astatus itis now con- 
clusively settled to be. 1 Bishop, Marr. & Div., $1, et 
seq.; Pennoyer v. Neff, 9 U. 8. 714, 734; Ditson v. 
Ditson, 4 R. I. 87, indorsed by Cheever v. Wilson, 9 
Wall. 108; Kinnier v. Kinnier, 45 N. Y. 5385; Hunt v. 
Hunt, 72 id. 217, 242; People v. Baker, 76 id. 78, 85; 
Van Voorhis v. Brintnall, 86 id. 18, 24; Warrender v. 
Warrender, 9 Bligh. 89, 112, H. L.; Mordaunt v. Mor- 
daunt, L. R., 2 P. & D. 109, 121. 

But note that the status is several in its application. 
The married man has his status as a married man, the 
married woman her status as a married woman. 
People v. Baker, 76 N. Y. 78, 85. So long as the parties 
stay domiciled in the State wherein the marital rela- 
tion was entered into, the status of each is subject to 
the policy and law of that State. But if either be- 
comes domiciled in another State, “his status as 
affected by the maritalrelation may be adjudged upon 
and confirmed or changed in accordance with the laws 
of that State.’’ Per Folger, J. People v. Baker, 76 N. 
Y. 78, 85; also Ditson v. Ditson, 4 R.I. 87, 101; Pen- 
noyer v. Neff, 95 U.S. 714, 734; Cheever v. Wilson, 9 
Wall. 108; c. f. Kinnier v. Kinnier, 45 N. Y. 535; Hunt 
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v. Hunt, 72 id. 217. Were it not so, the absolute right 
of an independent State to fix untrammelled the status 
of those domiciled within its own territory would be 
defeated within that territory by the policy of the 
State under which the marriage relation was formed— 
it would be bound to endure, where its sovereignty was 
theoretically supreme, the superior sovereignty of 
another State. The State may therefore declare what 
acts of a spouse render it unfit that its citizen accord- 
ing to its policy should be longer bound to the mar- 
riage status. And it is clearly immaterial when or 
where those acts were done. Ditson v. Ditson, 4 R. I. 
87; Cheever v. Wilson, 9 Wall. 108. For if a desertion 
by a wife of her husband fortwo years makes it unfit 
to treat as a marriage, binding its citizen to the mar- 
riage status, that which according to its policy neither 
is nor should be a marriage, it cannot be made any the 
more fit to be treated a marriage because the desertion 
began in another State and before the citizenship. 2 
Bishop, Marr. & Div.,§ 172. Further than that the 
power of awife to acquire a separate domicile for 
divorce (Cheever v. Wilson, 9 Wall. 108) gives her the 
right to carry her wrongs thither, and the husband has 
equal power and right. Hunt v. Hunt, 72 N. Y. 217, 

Hence as the adjudicating upon marriage and divorce 
has been given to the judicial branch of the sovereignty, 
it is plain that the court would have jurisdiction of the 
subject-matter as to jurisdiction of the parties. It is 
true that no State can exercise direct jurisdiction and 
authority over non-residents without its territory 
(Pennoyer v. Neff, 95 U. 8. 714, 722); and that its pro- 
cess served without the territory for that purpose is 
void. Bischoff v. Wethered, 9 Wall. 812; Ableman v. 
Booth, 21 How. 506, 515. But .the jurisdiction thus 
inhibited is direct jurisdiction only. Foras “ every 
State possesses exclusive jurisdiction and sovereignty 
over persons and property within its territory” 
(Pennoyer v. Neff, 95 U. S. 714, 722), if that exclusive 
jurisdiction and sovereignty were conditional'for its 
exercise upon personal service of process within the 
territory or a voluntary appearance, there would cer- 
tainly not be sovereignty nor exclusive jurisdiction, 
but a jurisdiction and a sovereignty dependent upon 
the chance locality or upon the will of those most in- 
terested to defeat both. Upon the necessity of 
avoiding that result is plainly founded what is called 
the action and judgment in rem, whose function in 
fixing status is admitted and indisputable, so far as 
property is concerned. Cf. Imrie v. Castrique,8 C. 
B. (N. 8.) 405, 411, Cockburn, C. J. Lord v. Chadburne, 
42 Me. 429, 443. So that though had without service of 
process, that species of judgment is valid elsewhere, it 
conclusively effects everywhere that which it was de- 
vised to effect, notwithstanding that persons and 
property without the State may be indirectly acted 
upon, and that any direct effort to give extra- 
territorial force to it would be usurpation and void, 
Pennoyer v. Neff, 9 U.S. 714, 723. Cf. Williams vy. 
Armroyd, 7 Cranch, 423, Marshall, C. J. 

It has been seen that an equal jurisdiction and sov- 
ereignty obtains over domiciled citizens and their 
status to that which obtains over property within the 
territory. Equally and in reason can that unlimited 
jurisdiction and sovereignty, no less than the other, 
be neither limited nor defeated by the non-residence 
of interested or hostile parties, or by the impossibility 
of service of process uponthem. JDitson vy. Ditson, 4 
R. I. 87, 101, 102, 103, indorsed by Cheever v. Wilson, 9 
Wall. 108. Since therefore the duty of adjudicating 


upon the status of citizens as affected by marriage has 
been relegated to the courts, the same principle which 
requires an action and judgment in rem to fix the 
status of property, requires an action and judgment in 
rem to affect and conclusively determine the status of 





a citizen as affected by marriage. It is said in opposi- 
tion however that a proceeding in rem is only where 
certain things are seized and attached—that an owner 
is supposed to know where his property is and what is 
affectiug it—and that therefore the seizure is itself 
sufficient notice. Bradshaw v. Heath, 13 Wend. 407, 
416. But it is the status of the thing seized which is 
adjudicated upon, not the material thing itself. Imrie 
v. Castrique, 8 C. B. (N. 8.), 403. The thing depends for 
its existence upon natural laws, it remains the same 
through all adjudication. After adjudication as prize 
a ship isa ship none the less. What in it is governed 
by the municipal law, the positive law of Austin, is its 
relation as property, its status—and that status is what 
through positive law adjudication operates upon. 1 
Bish. Cr. Law, § 819. The thing is seized because in no 
other way can process be served upon an inanimate 
object, and the adjudication upon its status effectually 
enforced. In like manner what the judgment in 
divorce operates upon is not the material man, but his 
immaterial status. To reach the status the man him- 
self must be within reach, for only through him can 
the status be operated upon. By his submitting to the 
jurisdiction of the court in commencing the action he 
is as much within its reach as though, like the thing, 
the court had its manual graspupon him. As therefore 
it is the plaintiff's own status which is to be operated 
upon by the judgment, the owner of the status has 
notice of what is proceeding equivalent to the implied 
notice to an owner by the seizure of his property—the 
owner himself moves the proceeding to shake the 
status off (2 Bish. Marr. & Div., § 164), and there is 
seizure by the consequent jurisdiction over him as 
much as there can be seizure of an impalpable thing. 
But there is neither reason nor force in the distinction 
put forth. The same principle lies at the back of both 
actions—the right to adjudicate upon the status of both 
persons and property. Nor does the distinction hold 
in authority. A judgment is a judgment in rem when 
adjudicating upon the status of persons. Ennis v. 
Smith, 14 How. (U. 8.) 400, 430. And upon the main 
question an action of divorce is anaction inrem. 2 
Bish. Marr. & Div., §§ 147, 164, 755; 2 Tayl. Evid., 
§ 1488, and cases cited. Ellison v. Martin, 53 Mo. 575; 
Mordaunt vy. Mordaunt, L. R., 2 P. & D. 109, 121; 
Yelverton v. Yelverton, L. R., 1 Scotch & Div. ; House- 
holds, 218; 2Smith Lead. Cas. 633, 651, Sev. Am. Ed.; 
Gould v. Crow, 57 Mo. 200; Manley v. Manley, 4 
Chand. (Wis.) 96; Starr v. Hamilton, Deady (U. 8. C. 
C.), 268; Bunting’s case, 4 Rep. 29. 

Notice however of some kind is required in every 
action in remin order to banish the idea of secrecy and 
fraud (Ditson v. Ditson, 4 R. I. 87, 105; Bradstreet v. 
Ins. Co., 3 Sumn. 600, 607, per Story, J.; The Mary, 9 
Cranch, 121, 142, 144); but the notice is only of such 
kind as the circumstances will permit (id.), of the 
character and extent of which notice the Legislature 
isthe judge. In re Empire City Bank, 18 N. Y. 199, 
215. That notice gives jurisdiction over the persons of 
all in any wise interested, so far as concerns the ad- 
judicating upon the res. 

Given therefore such notice and the possession of 
the res, here the status of the citizen plaintiff as 
affected by the marriage relation (People v. Baker, 76 
N. Y. 78; Ellison v. Martin, 53 Mo. 575; Starr v. Ham- 
ilton, Deady [U. S. C. C.], 268), and the court will have 
the jurisdiction over the person and subject-matter 
necessary for it to render a valid judgment. The 
judgment had operates upon the status, but directly 
upon the status of the citizen only—it does not attempt 
or purport to go further—it effects what it purports to 
effect, and is valid and conclusive everywhere. Auth. 
sup.; Ennis v. Smith, 14 How. 400, 430; Williams v- 
Armroyd, 7 Cranch, 423; Imrie v. Castrique, 8 C. B., 
U. S. 403. 
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So much is upon principle. What now follows is 
upon authority. From the standpoint of that authority 
will be viewed not only the validity of the divorce as 
to the plaintiff, but how, if at all, the New York resi- 
dent defendant is affected by it. Furthermore as the 
adjudications of the United States Supreme Court on 
this subject are binding upon the States (People v. 
Baker, 76 N. Y. 78, 88) it will suffice toexamine them 
and the authorities cited as conclusive by them. 

First, it is settled that each State has supreme and 
unlimited control over the status of its citizen (Strader 
y. Graham, 10 How. 82, 93; Pennoyer v. Neff, 95 U.S. 
714, 722, 733, 734), and that the marital relation as it 
affects the citizen forms part of his status. Pennoyer 
v. Neff, sup., p. 734; Cheever v. Wilson, 9 Wall. 108. 

Next, ta the main point. In Cheever v. Wilson, 9 
Wall. 108, the marriage was contracted in Washington. 
The wife acquired a domicile in Indianaafter the com- 
mission of the offense complained of, the husband re- 
maining continuously domiciled in the place of the 
marriage. On objection to the validity of the judg- 
ment of divorce had in Indiana, the court sustained it, 
holding (p. 123) that the only question was as to the 
reality of the wife’s new residence and change of dom- 
icile—that ‘* the proceeding for divorce may be institu- 
ted where the wife has her domicile,’’ that *‘ the place 
of the marriage, of the offense, and the domicile of the 
husband are of no consequence.” In getting at this 
result the court had to uproot the old notions (lst) of 
marriage as a contract—that the husband having con- 
tracted marriage under certain laws and with a view 
to those laws as to its rights, duties and causes of 
dissolution, a dissolution by other laws for other 
causes would not be within the scope of the contract; 
(2d) that when the offense was committed within the 
place of domicile, and while the parties were there 
domiciled, it was an offense against the law of the 
domicile not parted with by it, and which no other 
State could take cognizance of. Cf. Dorsey v. Dorsey, 
7 Watts, 530; Holmes v. Holmes, 4 Lans. 388; Moe v. 
Moe, 2 F. & C. G47; (3d) that during coverture a 
married woman could not for any purpose acquire a 
domicile independent of her husband’s—long uni- 
formly beld in New York (Jackson v. Jackson, 1 Johns. 
424; Pawling v. Bird’s Exr’s., 13 id. 192, 208; Bradshaw 
v. Heath, 13 Wend. 407, 423; first questioned in 
Kinnier v. Kinnier, 45 N. Y. 535), and now exploded. 
Hunt v. Hunt, 72 N. Y. 217, 242. Note that the facts 
in the principal case required these conclusions. Now 
as to the necessary result of the proposition of that 
case (p. 123) that ‘* the proceeding for a divorce may be 
instituted where the wife has her domicile;”’ that the 
domicile of the husband is of no consequence. To 
institute a proceeding is to commence it by what is 
deemed for the proceeding a valid service of process or 
of notice. But into the husband’s domicile the process 
of the wife’s domicile could not run, in case the domi- 
ciles were in different States. If then valid personal 
service of process or voluntary appearance had to be in 
order to a good judgment of divorce at the wife’s suit, 
the wife could not of right in her new domicile insti- 
tute proceedings for divorce, if the very institution of 
proceedings hinged upon the husband’s will to appear 
or not to appear or be validly served. In such case the 
husband's domicile would be, notof no consequence, 
but of the highest consequence. For the wife’s abso- 
lute right (Cheever v. Wilson, p. 123) to acquire a new 
domicile and there institute proceedings for divorce, 
would be at the husband’s option, simply nil. 

As authority for the proposition referred to, the 
court in Cheever v. Wilson cites but one case, Ditson v. 
Ditson, 4 R. 1.87. And by reference to that case it 
will be seen that most significant is that citing of it 
alone as conclusive authority. For in that case there 


isa full review of the doctrine of invalidity and the ] 





reasoning in support of it, and of sharp contrast the 
doctrine of validity and the reasoning in support of it. 
So that the United States court had the opposing doc- 
trines clearly cut before it when it adopted the Ditson 
case as authority. To review the case, the parties were 
married in New York. They subsequently resided in 
Cuba, then in Europe. Both coming to Boston, Massa- 
chusetts, the husband there deserted the wife. She 
went to Rhode Island and commenced her suit. The 
husband was not a resident of that State, had never 
been there, was not otherwise served with process than 
by publication and did not appear in the action. Thus 
the tacts brought the whole question fairly up. First 
admitting (p. 99) the general doctrine that judgments 
bind parties and privies only, the court proceeds to 
state exceptions; thus notwithstanding the strict rule 
of chancery that there must be personal service of a 
subpoena (in all personal actions process was formerly 
issued out of chancery. Steph. Pl. 5.) an inheritance 
may be bound through a tenant for life only, if that is 
the only representative of it to be found; so alsoac- 
tions in rem founded on possession of the thing, where 
necessity requires the court to dispense with personal 
notice, and then continues (p. 101): It ‘* would be a 
very narrow aud low estimate to suppose that when 
the general law can do justice to those within its juris- 
diction and entitled to its aid only by dispensing with 
personal notice to those out of it, and substituting 
instead what is possible for notice to them, it is power- 
less to do this and so powerless to help its own citizens 
or strangers within its gates, however strong may be 
theirclaims and theirnecessities. It would be to sacrifice 
substance to shadow and forms. Now marriage, in the 
sense in which it is dealt with by a decree of divorce, 
is not acontract, but one of the domestic relations. 
Formed by contract it signifies the relation of husband 
and wife, deriving rights and duties from a source 
higher than any contract of which the parties are capa- 
ble. It is no more contract than fatherhood or sonship, 
serfdom, slavery or apprenticeship. * * * Every 
Nation has exclusive sovereignty within its own terri- 
tory, and so exclusively the right to determine the 
domestic and social condition of every person domi- 
ciled within it.”’ Cf. Pennoyer v. Neff, 95 U. 8. 714, 
722, for equal right of the States. Theright “is not 
diminished because others are interested through some 
relation in the status, who are out of the jurisdiction 
and cannot be reached by process. Cf. Pennoyer v. 
Neff, 95 U. 8. 723, 733, 734. It is undoubted as matter 
of general law as to the other relations, and what 
special reason to doubt it as to the marital relation (p. 
103). To require personal service, or demand that all 
persons interested in a relation or in property subject 
to a jurisdiction, should be physically within the jur- 
isdiction, is to make law incapable of execution, or to 
make the execution of laws dependent, not upon the 
claims of justice, but upon the chance locality or upon 
the will of those most interested to defeat it * * * 
(p. 105). Looking at the matter simply as it is, it is 
obvious that marriage is a domestic relation recognized 
by civilized nations throughout the world. It gives 
rights and imposes duties and restrictions affecting the 
social and moral condition of citizens over which every 
civilized State is the sole judge. It cannot be deprived 
directly or indirectly of the right to regulate the status 
of its citizens, because subjects and citizens of other 
States as related to them are interested in that status, 
and it may deal with, modify and dissolve it without 
deprivation because non-residents, foreigners or 
domiciled inhabitants of other States, have not or will 
not become, and cannot be made personally subject to 
the jurisdiction of the court. Notice however of some 
kind is required to banish the idea of secrecy and 
fraud. These views are sanctioned by cases hereinbe- 
fore cited, and by 2 Kent, 110, n. b.””. The court then 
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proceeds to establish the doctrine that for purposes of 
divorce, a wife may acquire a new domicile independ- 
ent of the husband’s. The same right is admitted to 
the husband. Hunt v. Hunt, 72N. Y. 243. By this 
reasoning the propositions adopted by the Cheever case 
were rily reached and the divorce therefore 
granted, and this too in the very face of the opposing 
doctrine. The propositions were necessary to the de- 
cision, and were equally necessary to the decision of 
the Cheever case. [t cannot be fairly said that the 
Supreme Court of the United States in unqualifiedly 
adopting the necessary propositions, adopted neither 
the reasoning leading to them nor the inevitable con- 
clusion from them of jurisdiction for divorce. 

The husband appeared in the Cheever case, it is true. 
But appearance is merely a qualified consent, while in 
divorce express consent itself is inoperative to give any 
jurisdiction whatever. Chase v. Chase, 6 Gray, 157, 
Shaw, C. J. Furthermore, what jurisdiction as to 
divorce simply could the appearance give to the court 
beyond what it already had? It could not give juris- 
diction over the husband’s status to the rendering of a 
valid judgment affecting it, because that jurisdiction 
still remained exclusively with the place of his domi- 
cile. Otherwise the court would have the power, so 
emphatically denied in People v. Baker, 76 N. Y. 78, 83, 
to push directly its judgment and authority over the 
borders of another State to the subversion and the 
defeat of its laws and of its policy. What the court 
had jurisdiction of as to divorce was simply the status 
of its own domiciled citizen, and that only. That 
jurisdiction was already complete and entire—the ap- 
pearance did not add one jot or tittle to it. 

In Pennoyer v. Neff, 9 U. S. 714, the court was 
called upon to consider, and elaborately considered, 
when and to what extent a judgment would be valid 
when had against a non-resident upon constructive 
process only. It reaffirmed (p. 725) the exclusive juris- 
diction and sovereignty which every State has over 
persons and property within its jurisdiction, the power 
to determine for itself the civil status and capacities of 
its citizens, the correlative principle that no State can 
exercise direct jurisdiction and authority over persons 
and property without its territory, and proceeded: 
** But as contracts made in one State may be enforce- 
able only in another State, and property may be held 
by non-residents, the above admitted jurisdiction will 
often affect persons and property without the State 
while any direct effort to give extra-territorial effect 
would be usurpation and void. Therefore judgments 
in rem confined totheres are good * * * (p. 727). 
The law assumes that property is always in the posses- 
sion of the owner or his agent, and its seizure to be 
notice. * * * But where the entire object of the 
action is to determine personal rights and obligations 
of defendants (note that it is the rightsand obligations 
of defendants, not of plaintiffs) that is, where the suit 
is nearly in personam, constructive service in this form 
upon a non-resident is ineffectual for any purpose (p. 
728). No person is required to answer ina suit on 
whom process has not been served, or whose property 
has been attached (p. 730). Judgments by substituted 
service are held without exception, so far as we are 
aware, without binding force, except as to property or 
interests in property within the State, to reacn and 
affect which was the object of the action, and which 
property was brought under control of the court in 
connection with the process against the person,’’ It 
will be seen that in the course of the argument the 
attention of the court was directed to judgments 
against property and judgments to affect the personal 
rights and obligations of defendants. But the language 
used was so broad that it was capable of application to 
every case whatsoever. The court plainly saw this, for 
it began (at p. 733) to draw the distinction between the 











classes of cases before referred to and the class of case 
iv question here. ‘ Except in cases affecting the per- 
sonal status of the plaintiff * * * the substituted 
process of publication, where actions are brought 
against non-residents, is effectual only where, in con- 
nection with process, property is brought under con- 
trol.” As if however the distinction thus drawn was 
not drawn clearly enough, the court went still further 
(p. 734). “*To prevent any misapplication of the views 
expressed in this opinion, it is proper to observe that 
we do not mean to assert, by any thing we have said, 
that a State may not authorize proceedings to deter- 
mine the status of one of its own citizens toward a non- 
resident, which would be binding within the State, 
though made without service of procees or personal 
notice to the non-resident.” (Observe the proposition 
that a State may authorize proceedings valid within it 
to determine the status of one of its citizens toward a 
non-resident. Then follows the reason): ‘‘ The juris- 
diction whichevery State possesses to determine the 
civil status and capacities of all its inhabitants in- 
volves authority to prescribe the conditions on which 
proceedings affecting them may be commenced and 
carried on within itsterritory.”” (And the court marks 
the proposition by the most forcible illustration at 
hand.) ‘‘The State, for example, has absolute right to 
prescribe the conditions upon which the marriage rela- 
tion between its own citizens shall be created, and the 
causes for which it may be dissolved. One may have 
removed to where no dissolution is permitted.” (When 
that marriage relation would affect not two of its citi- 
zens, but one only. Furthermore the aggrieved spuuse 
may singly get anew domicile in another State for 
divorce. Cheever v. Wilson, sup., p. ). ‘The com- 
plaining party would therefore failifa divorce were 
sought in the State of defendant, and if application 
could not be made to the tribunals of the complainant's 
domicile in such case and proceedings there instituted 
without personal service of process or notice to the 
offender, the injured citizen would be without 
redress.” 

It will be seen that the illustration of the court 
makes no distinction as to the plaintiff in divorce, 
whether husband or wife. Inthe circumstances speci- 
fied either may bring the action and conductit toa 
valid judgment. Now place a wife in those circum- 
stances, and the illustration brings into relief the true 
character of an actionof divorce. For in such case 
constructive process against the husband is not good 
by virtue of his citizenship of the State whose process 
it is, because he has ceased to beacitizen. The process 
is not good by virtue of the !egal fiction of joint 
domicile, because the wife cannot control the husband's 
domicile. It is not good by virtue of aretention of 
the offense for jurisdiction — that doctrine was explo- 
ded by Cheever v. Wilson. Viewing the action of 
divorce as an action in personam, needing personal 
service of process, upon no legal principle could the 
jurisdiction be sustained But the wife is nevertheless 
entitled to divorce and entitled independently of the 
husband’s will. Let it now becalled to mind that Pen- 
noyer v. Neff points out that the actionin personam is 
not the only type of action—that there are two types of 
action — and that the action in rem is the second type. 
As therefore there is no principle upon which to support 
the action of divorce as an action in personam, to give 
the wife her right, the action must be supported as an 
action in rem, or not at all. Thereis no other type of 
action to support it. Now, in the action in rem, 
constructive process gives full jurisdiction. So thatin 
the case put the judgment of divorce as a judgment in 
rem would be valid technically as well as valid in 
common justice. 

Equally significant with the authority cited by the 
Cheever case, is the authority cited by the Pennoyer 
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case, for its proposition —Bisp. on Mar. and Div., § 
156. At the time of the divorce (1877) the fifth was the 
correct edition of the work. The section quoted of 
that edition (vol. 2, the corresponding section of the 
first volume referring to the validity of marriages), 
is as follows: 

‘*We have already had occasion to consider the propo- 
sition, that for purposes of divorce, husband and wife 
may have separate domiciles. Having arrived there- 
fore at this conclusion, we shall find no difficulty in 
settling upon the principle that asa question discon- 
nected with statutory entanglements, the courts of the 
actual bona file domicile of either party may entertain 
the jurisdiction. If it were not so, then both States, 
where the domicile of the one was in one State and 
that of the other in the other State, would be deprived 
of the right to determine the status of their own sub- 
ject. Each must yield to a foreign power in the 
managements of its domestic concerns. A State would 
thus be compelled to refuse to redress the wrongs of a 
citizen — compelled to deny him, contrary to his own 
policy, the solace of actual married life, and to deprive 
itself of any increase of population which might result 
from the actual marriage of the citizen. The granting 
of a divorce by the one State under these circumstances 
does not interfere with the rights eitherof the other 
States or of its apparently divorced subject, unless he 
appears and answers to the suit, or at least has notice 
of itserved upon him within the jurisdiction of the 
court rendering it. He is not necessarily bound by any 
collateral clause in it, as that he pay alimony, and he 
only ceases to be a husband because he has ceased to 
have a wife. To this extent he would be affected if she 
were to die without his being summoned to her bed- 
side, or to suffer capitally for an offense in the locality 
of her residence. The government of the country of 
his domicile cannot complain. Its laws and domestic 
policy are not interfered with. It may still prohibit 
him if it chooses from contracting a real marriage, the 
one dissolved having been nothing in fact but a sort of 
impediment to matrimony; and if it can invent a way 
of causing a husband to exist without a wife, it can 
regard him still as much a married man as ever.” 

New York November, 1882. 
LucIEN B. CHASE. 


——__.—___——— 


EVIDENCE OF DEFENDANT'S GOOD CHAR- 
ACTER IN CIVIL CASES. 





SUPREME COURT OF KANSAS, NOVEMBER 9, 1882.* 


Simpson v. WESTENBERGER. 

vidence of good character and reputation for honesty and 
fair dealing is not admissible on the part of a plaintiff, 
claiming possession as mortgagee of personal property 
under a chattel mortgage held by him, in an action of 
replevin brought by the plaintiff against an officer to re- 
cover the possession of the property levied upon in attach- 
ment proceedings against the mortgagor, when the mort- 
gage is assailed as fraudulent as against the creditors of 
the mortgagor. 


yess from Leavenworth county. The facts arg 
stated in the opinion of the court. 

Stillings & Stillings, attorneys for pla:ntiff. 

Wm. McNeill Clough and Lucien Baker, attorneys 
for defendant. 

Horton, C. J. Joseph Westenberger and Simpson 
Lowenthal were partners under the firm name of S. 
Lowenthal & Co., doing business in Leavenworth City 
from January 1, 1880, to about the 10th day of January, 





* To be reported in 28 Kansas Reports. 





1881, at which time they alleged they dissolved, 

Westenberger claiming that he sold his interest in the 
firm to Lowenthal for the sum of $28,473.84, for which, 

after deducting $852.84, placed to his credit on general 
account, he took thirty-six notes of Loweuthal for 
$767.25 each, due respectively in two, three, four, five, 
six, seven, eight, nine, ten and so on up to thirty-seven 
months after date, in alleged settlement of the part-' 
nership. On the 14th day of November, 1881, he ob-' 
tained from Lowenthal a chattel mortgage upon his 
stock of goods in the store at Leavenworth to secure 
thirty-four of said notes, and on the same day filed 
the mortgage in the office of the register of deeds of 
Leavenworth county. He also claimed that he took 
immediate possession of the property under the mort- 

gage with the consent of Lowenthal. About this time 
Morse, Sheperd & Co. brought an action in the United 
States Circuit Court for the district of Kansas against 
Lowenthal to recover the sum of $4,141.69 and caused 
a writ of attachment to issue, which was placed in the 
hands of the United States marshal, Benjamin F. 

Simpson, and thereunder George F. Sharritt, a deputy 
United States marshal, levied upon the goods embraced 
in the chattel mortgage. Thereupon Westenberger 
instituted an action of replevin in the District Court 
of Leavenworth county against Simpson and Sharritt to 
recover possession of the goods. He obtained judgment 
in that court, and it is contended before us that this 
judgment must be reversed, because the court permit- 
ted evidence to go to the jury to prove his good char- 
acter and reputation for honesty and fair dealing. His 
counsel claim this evidence was relevant and legitimate 
and therefore properly admitted, and refer to 1 Greenl, 

Ev. (10th ed.), § 54, pp. 76-79, and the cases there cited; 

especially Ruan v. Perry, 3 Caines, 120. It is stated in 
1 Greenl., supra, ‘‘and generally in actions of tort, 
wherever the defendant is charged with fraud from 
mere circumstances, evidence of his general good char- 
acter is admissible to repel it.’’ In the note thereunder 
it is said, ‘‘the ground on which evidence of good 
character is admitted in criminal prosecutions is this: 
That the intent with which the act charged as a crime 
was done is of the essence of the issue, agreeably to 

the maxim nemo reus est, nisi sit rea; and the prevail- 
ing character of the party’s mind, as evinced by the 
previous habit of his life, is a material element in dis- 
covering that intent in the instance in question. Upon 
the same principle, the same evidence ought to be ad- 
mitted in all other cases whatever be the form of 
proceedings where the intent is material to be found 
as a fact involved in the issue.” The basis of the text 
and the note seems to be the caseof Ruan v. Perry, 
supra, where the court held that “in actions of tort 
and especially charging a defendant with gross deprav- 
ity and fraud upon circumstances merely, evidence of 
uniform integrity and good character is oftentimes 
the only testimony which a defendant can oppose 
to suspicious circumstances.” This doctrine, it is 
said generally, was recognized by the court in Fowler 
v. tna Fire Ins. Co., 6 Cow. 673 and afterward in 
Townsend v. Graves, 3 Paige, 455-456. If the rule laid 
down in Greenleaf and supported by the anthority of 
Ruan v. Perry, supra, controls, then the testimony com- 
plained of was admissible. But on the other hand, if 
the doctrine attempted to be established in Ruan v. 
Perry, supra, and by the text in Greenleaf is not good 
law, the evidence was not only irrelevant and incom- 
petent, but prejudicial to the opposing parties and 
therefore they would be entitled to a reversal of the 
judgment. It is stated in 1 Whart. Ev. § 47, ‘‘al- 
though in criminal cases good character may be proved 
by the defendant as tending to substantiate the plea 
of not guilty, yet in civil suits such evidence has been 
held to be irrelevant. When the question comes 
whether the defendant has committed a crime, then as 
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a matter of indulgence to one whose life or liberty are 
at stake, good character, such as would make it im- 
probable that he would have committed the crime in 
question, may be introduced among the elements from 
which the jurors are to make up their judgment. But 
whether it be because in a civil issue between two 
private parties neither has the right to claim such an 
indulgence from the other, or whether it be because 
most civil suits grow out of or may be supposed to 
grow out of honest miscoficeptions of rights, Anglo- 
American courts have agreed in holding that so far as 
concerns the proof in civil issues, the character of 
either party is as a rule irrelevant.’’ In reference to 
Ruan v. Perry, supra, the author says: ‘“‘ This case is 
sometimes cited as authority for the position that in 
actions for tort charging criminality, the defendant 
may put good character in evidence. In Fowler v. 
Ins. Co., 6 Cow. 675, and Townsend v. Graves, 3 Paige, 
455, Ruan v. Perry, is cited with qualified approval, 
but it is emphatically repudiated in Gough v. St. John, 
16 Wend. 646; Pratt v. Andrews, 4 Comst. 493, and 
Porter v. Seiler, 23 Penn. St. 424.’’ In Fowler vy. tna 
Fire Ins. Co., supra, cited as supporting Ruan v. Perry, 
the court refer to the latter case, but refer ap- 
provingly to Attorney-General v. Bowman, 2 Bos. & 
P. 582, and decide that evidence of general good char- 
acter is inadmissible by way of defense in a civil 
action in which a party is charged with a specific fraud, 
and that in civil actions the character of every trans- 
action must be ascertained by its own circumstances 
and not by the character of the parties. In Townsend 
v. Graves, supra, also cited by Greenleaf as recognizing 
Ruan v. Perry, the real question before the chancellor 
was whether the complainant who charged the de- 
fendant with having fraudulently substituted another 
number in a package of lottery tickets in the place of 
the prize ticket, could be permitted, in the first in- 
stance, to give evidence of the general bad character 
of the defendant. The chancellor decided, as such 
evidence had no bearing whatever on the matter in 
issue in the cause, it was wholly inadmissible and 
ought not to have been received. In Gough v. St. John, 
supra, the defendant was sued in an action on the case 
for a false representation as to the solvency of a third 
person. The representation was in writing, and verbal 
testimony was offered tending to show that the de- 
fendant knew it to be false. To rebut this charge, 
proof that the defendant sustained a good character 
for honesty and fairness in dealing was offered and 
admitted. Cowen, J., held that the fraudulent intent 
was a necessary inference of law from the falsity of 
the representation and that the evidence of character 
was improperly admitted. He cited and condemned 
the case of Ruan v. Perry as favoring the general ad- 
missibility of evidence of character in civil actions for 
injuries to property. The other judges agreed that 
the evidence was improperly admitted but said nothing 
as to the case of Ruan v. Perry. They denied however 
that fraud was in such cases an inference of law. In 
Smets v. Plunkett, 1 Strob. (S.U.) 372, it is said: ‘* Evi- 
dence of the plaintiff's general character was no doubt 
intended to show that he was incapable of having first 
appropriated a portion of defendant's lumber dishon- 
estly and then rendered a false account of sales; and 
the evidence tended toward this purpose; if it could 
have laid bare the heart of the plaintiff and ascertained 
really the strength of his moral principles, it would 
have been highly influential. But examinations in 
court into general good character according to reputa- 
tion usually distinguish only between the two classes 
the good and the bad, without nice discrimination 
between the infinite degrees and varieties which exist 
of either class; of most persons there is really no gen- 
eral reputation as to character, and of some the general 





reputation is widely different from the truth which a | 


full knowledge of their motives, principles and habits 
would disclose; sometimes upon trials, the good are 
overthrown by unexpected assault, and often the bad 
burnished and strengthened by the ready testimony 
which their influence procures in their favor, whilst 
many of their neighbors who think ill of them shrink 
from being examined, or being examined cannot say 
that the suspicions which they entertain, and which 
they feel rather than kuow that others also entertain, 
have been uttered so as to constitute a bad reputation; 
in investigations concerning character, feeling and 
prejudice are more frequently exhibited than in in- 
quiries upon any other subject. The number of wit- 
nesses is often extended far beyond the limit which 
upon other topics the court would indulge, and if there 
be contrariety of opinion, the matter is usually left at 
last in great uncertainty. These considerations suggest 
the propriety of adhering closely to the rules which 
have been established to regulate the admission of the 
evidence of reputation concerning general character. 
If in every case where an act of dishonesty is imputed, 
the imputation may be met by such evidence,then there 
are few cases into which such evidence might not be in- 
troduced. Trials would be insupportably tedious, and 
the result of a trial would as often depend apon the 
popularity of a party as upon the merits of his case.”’ 
Again in Wright v. McKee, 37 Vt. 161, the early case of 
Ruan v. Perry is cited as having been overruled, and 
as an argument for excluding evidence offered by a 
defendant to sutain a good character for honesty and 
integrity in a civil action, brought to recover the value 
of a package of bank bills and silver delivered by the 
plaintiff to the defendant to carry to a third person, 
which it was alleged the defendant converted to hisown 
use, the court says: ‘‘In criminal cases the respond- 
ent is permitted to introduce evidence of this kind. 
In civil cases where the question of character is di- 
rectly in issue and material as to'the amount of 
damages, as in slander and seduction, it is admitted. 
This we think is the extent to which it ought to be 
admitted in civil suits. In criminal cases the law 
allows it to the respondent out of tenderness to help 
him, if it mayin his necessity, as it gives him the 
benefit of every doubt. And even in criminal cases 
the law regardsit of value only when the other evidence 
leaves the case in doubt, and general good character 
may be fairly invoked to rebut suspicious circumstan- 
ces. Many considerations concur in rejecting such 
evidence in civil cases. Evidence of this character has 
but a remote bearing as proof to show that wrongful 
acts have or have not been committed,and the mind re- 
sorts to it for aid only when the other evidence is doubt- 
fuland nicely balanced. It may then perhaps serve to 
turn the wavering scales. Very rarely can it be of 
subtantial use in getting at the truth. it is uncertain 
in its nature, both because the true character of a large 
portion of mankind is ascertained with difficulty, and 
because those who are called to testify are reluctant to 
disparage their neighbors,especially if they are wealthy, 
influential, popular, or even only pleasant and obliging. 
It is mere matter of opinion, and in matters of opinion 
men are apt to be greatly influenced by prejudice, 
partisanship or other bias of which they are uncon- 
scious. And in cases which are not quite clear they 
are apt to agree with the one who first speaks to them 
on the subject, or to form their opinions upon the 
opinions of others. The introduction of such evidence 
in civil cases wherever character is assailed would make 
trials intolerably long and tedious, and greatly increase 
the expense and delay of litigation. It is a kind of 
evidence that might easily be manufactured, is liable 
to abuse, and if in common use in the courts as likely 
to mislead as to guide aright. The authorities are 
quite unanimous in excluding such testimony. It is 
the settled rule of the common law,” In Connecticut, 
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in Humphrey v. Humphrey, 7 Conn. 116 and in Norton 
v. Warner, 9 id. 172; in Maine, in Potter v. Webb, 6 
Greenl. 14; in Pennsylvania, in Anderson v. Long, 10 
Serg. & Rawle 55, and in Porter v. Seiler, 23 Penn. St. 
424; in Indiana, in Church v. Drummond, 7 Ind. 19; 
in Kentucky, in Morris v. Hazlewood, 1 Bush, 208; 
in Missouri, in Gutzwiller v. Lackman, 23 Mo. 168; 
in South Carolina, in Smets v. Plunket, supra, the same 
doctrine is recognized. See also Attorney-General v. 
Bowman, 2 Bos. & Pul. 532, note; 1 Phil. Ev. 467, and 
Cowan & Hill’s notes thereto; 1 Starkie’s Ev. 366; 
Barton v. Thompson, 56 Iowa, 571; Dudley v. McCluer, 
65 Mo. 241. 

From an examination and consideration of the au- 
thorities, our deduction in the premises is that the 
decision of Ruan v. Perry has been overthrown; that 
the rule in Greenleaf in regard to the admission in 
civil actions of evidence of good character in favor of 
a party charged with fraud is incorrect, and that in 
actions like the one at bar, such evidence is irrelevant 
and incompetent. Asan excuse for the admission of 
the evidence concerning the good character of West- 
enberger, it is urged that the counsel representing the 
defendants below opened his case to the jury with the 
statement that Westenberger and Lowenthal were 
brothers-in-Jaw; that they had been leagued together 
for twenty years or more for the purpose of swindling 
their creditors, and that such counsel upon the trial 
went back to the years 1864, 1865, 1866, 1867 and 1868 to 
show by evidence that Westenberger and Lowenthal 
had been partners; that they had failed; that they 
had made an assignment which was afterward set 
aside; that Westenberger afterward went through 
bankruptcy and was discharged. In the first place, 
the remarks of counsel to the jury do not appear in the 
case, and we must decide the question at issue upon 
the record. But if counsel has made any improper or 
irrelevant remarks in the opening of his case, such 
conduct would not authorize the opposing side to in- 
troduce, against objection, irrelevant and incompetent 
testimony. And if any irrelevant testimony was 
offered upon the trial by defendants below, this would 
not santion against objection the introduction of op- 
posing testimony of like kind onthe other side. But 
the evidence of Westenberger’s transactions referred 
to may have all been relevant and competent as tending 
to show whether he was the owner of $28,473.84 of 
assets in the partnership of 8. Lowenthal & Co. at the 
time of the alleged dissolution on the 10th of January, 
1881, and therefore as tending to show whether the 
chattel mortgage assailed secured an actual indebted- 
ness of the amount named therein. Wallace v. Wylie, 
28 Kans. 138. 

Error is also alleged in the direction of the court to 
the jury, as plaintiffs in error did not ask for additional 
instructions, nor indeed for any instruction, and as it 
seems to be admitted that the instructions given were 
good law when reduced to abstract propositions, the 
objection to the charge of the court, under the circum- 
stances, is not sufficient to set aside the verdict and the 
judgment. On account however of the admission of 
the irrelevant and incompetent evidence touching the 
character and reputation of Westenberger for honesty 
and fair dealing, the judgment of the District Court 
— be reversed and {the cause remanded for a new 
trial. 

Valentine, J., concurring. 

Brewer, J,, not sitting. 


———_>—_—_—_ 


STATUTE OF FRAUDS— LEASE OF SHOOT- 
ING RIGHT. 


ENGLISH COURT OF APPEAL, JUNE 26, 1882. 


WEBBER V. Lez, 47 L. T. R., N. 8S. 215. 


The lessee of a right of shooting verbally agreed with the de- 
fendant that the defendant for a sum named should have 








ashare of the shooting and one-fourth of the total game 
killed. The defendant subsequently refused to carry out 
the agreement, and the lessee sued him for the breach of 
it. Held, that the agreement was one relating toan inter- 
est in land within the 4th section of the statute of frauds, 
and not being in writing the plaintiff could not recover 
upon it. 

THIS was an appeal from the judgment of Bowen, J., 

on further consideration. 

The action was brought to recover damages for the 
breach of an agreement to share a shooting, and to 
pay 100l. and one-fourth of the expenses. 

The defense denied the agreement, and alleged that 
there was no memorandum in writing within the 
meaning of the statute of frauds. 

At the trial it appeared that the plaintiff was the 
lessee of 500 acres of shooting, and he advertised for a 
gentleman to share the shooting and the shooting 
lodge with him. 

The advertisement, after describing the shooting, 
went on to say that the ‘‘ lessee requires a genial sport- 
ing companion to join him on equal terms, paying 2001. 
for his half share of shooting, and receiving half of 
total of game killed.’’ 

The plaintiff afterward wrote to the defendant a 
letter in the following terms: 

I now write to say thatif you think a half-share 
would be more than you could manage, I should be 
very pleased to give you half of the share I retain for 
myself, i. e., 1001. from the 1st September to the Ist 
February, shooting with equal liberty with myself, 
and a quarter of the total game killed. The 
shooting days could be arranged to suit our conven- 
ience. 

It was afterwards agreed between the plaintiff and 
defendant, by word of mouth, that the defendant 
should take half of the plaintiff's share aud one-fourth 
of the game killed. Subsequently, the defendant re- 
fused to carry out this agreement. 

The jury found a verdict for the plaintiff for 401. 

Bowen, J., reserved the case for further considera- 
tion, and gave judgment for the defentant, on the 
ground that the agreement could not be enforced, as 
there was no memorandum in writing to satisfy the 
statute of frauds. 

From this judgment the plaintiff now appealed. 


McClymont, for plaintiff. 


No interest in land passed by this agreement. The 
case is analogous to Taylor v. Waters, 7 Taunt. 374. 
This is a mere license to shoot game. Shares in amine 
worked on the cost-book principle are not an interest 
inland. Powell v. Jessop, 18 C. B. 336. The fact that a 
right of shooting was formerly not ratable, shows 
that it is no occupation of the land. It must be ad- 
mitted that Wickham v. Hawker, 7 M. & W. 68, isa de- 
cision that a grant of the liberty to hawk, hunt, fish, 
and fowl is an interest in land; but here the defendant 
had merely a personal license to join the plaintiff in 
shooting, which gave him no possession of the land. 
He also cited Wright v. Stavert, 2 EB. & FE. 721; Wells v. 
Mayor of Kingston-upon-Hull, L. 10 C. P. 402; 382 L. 
T. Rep., N. S. 615. 


Clarke, Q. C. and Anstie, for defendant were not 
called upon. 

JESSEL, M. R. It has, [ think, been rightly admitted 
that a right to shoot and carry away game is an inter- 
est in land. Therefore the only question here is 
whether this was an agreement as to such a right. It 
appears to me that the plaintiff, who as lessee, owned 
the right of shooting, agreed to give the defendant the 
right to shoot game, and to carry away some of the 
game shot by both parties, that is, every fourth bird 
shot by either. This right therefore was a profit a 


prendre, and requires authentication in the manner 
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enacted by the statute of frauds. The appeal must be 
dismissed. 

Bretr, L. J. I think that it has rightly been ad- 
mitted that the grantof a right to shoot and carry 
away game is within the statute of frauds, although if 
it had not been for the decisions, I should have thought 
that such a right would not have been considered to 
be an interest in land. The plaintiff had from his 
lessor therefore a right of profit d prendre, a grant of 
which must be made in writing. The plaintiff having 
agreed to give the defendant a share of that right, it is 
not unreasonable to hold that that grant must also be 
in writing. 

Corton, L. J. It is conceded that the right to take 
dead game is a right of profit d@ prendre. A grant 
therefore of the right to another is a grant of a profit a 
prendre. I had some doubt as to the meaning of the 
agreement, but on the whole, I think that the plaintiff 
agreed to give the defendant one-fourth share of what 
he himself had. It cannot, I think, be said that the 
defendant had no right to go out and shoot unless the 
plaintiff was able to go. The agreement gave the 
defendant a right to shoot and carry away game. The 
decision therefore of Bowen, J., was right. 

Judgment affirmed. 


EE 


UNITED STATES CIRCUIT COURT AB- 
STRACT. 


BROKER—SALE OF REAL ESTATE BY; WHEN CON- 
SUMMATED.—A contract to sell real property for a 
commission is performed when the broker procures a 
person, who is able to pay for the same, to enter intoa 
valid contract to purchase upon the terms proposed, 
or when he induces such person to offer to pay for the 
property, and take a conveyance thereof, upon being 
allowed a reasonable time to examine the title thereto, 
which offer is refused by the owner, on the ground 
that the time allowed the broker within which to effect 
the sale is about to expire. In McGavock vy. Wood- 
lief, 20 How. 221, the Supreme Court, in acase involving 
this question, says: ‘‘The broker must complete the 
sale; that is, he must find a purchaser in a situation 
and ready and willing to complete the purchase on the 
terms agreed on before he is entitled to his commis-— 
sions. Then he will be entitled to them, though the 
vendor refuse to go on and perfect the sale.’’ See 
also Middleton v. Findla, 25 Cal. 76; Blood v. Shannon, 
29 id. 359; Phelan v. Gardner, 43 id. 306; Knapp v. 
Wallace, 41 N. Y. 477; Fraser v. Wyckoff, 63 id. 445; 
Cook v. Fiske, 12 Gray, 491. U.S. Cire. Ct., Oregon, 
September 27, 1882. Watson v. Brooks. Opinion by 
Deady, D. J. 


CoRPORATION — INSOLVENCY OF — CREDITOR’S BILL 
AGAINST SHAREHOLDERS — FOREIGN JUDGMENTS.— (1) 
Creditors and stockholders of an insolvent non-resident 
corporation may unite in a suit in behalf of themselves 
and other creditors and stockholders, to enforce the 
liability of holders of unpaid shares of the capital 
stock of such corporation without making the non- 
resident corporation a party. Where stockholders are 
indebted to the corporation on stock subscriptions, 
the sum due may be reached by a creditor’s bill; and 
where, by any dealings between the corporations and 
its stockholders the capital stock which is a fund for 
the payment of its debts is wrongfully diverted, a 
creditor can reach it. The court of equity assists 
him, not in the exercise of its jurisdiction over trusts, 
but in the exercise of its auxiliary jurisdiction in be- 
half of creditors. It is only when the remedy at law 
has been exhausted that a creditor acquires the right 





* Appearing in 13 Federal Reporter. 





to follow the property of a debtor in the hands of his 
trustee, and a relaxation of the strict rule requiring a 
creditor to exhaust his legal remedy before resorting 
to acreditor’s bill will not be justified by the fact of 
the insolvency of the debtor, or that the debtor has no 
leviable property. Where some of the creditors only 
had recovered judgmentsin the State courts where 
such non-resident corporation existed, and had issued 
execution thereon, which were returned unsatisfied, 
the suit will be treated as a creditor’s bill, and the 
complainants as creditors at large (2) Judgments 
obtained in another State are in this State only contract 
debts, and do not authorize the exercise of auxillary 
jarisdiction. They do not have the force and opera- 
tion of domestic judgments, except for purposes of 
evidence. See Egberts v. Wood, 3 Paige, 517; Dun- 
leavy v. Tallmage, 32 N. Y. 457; McDermutt v. Strong, 
4 Johns. Ch. 687; Spader v. Davis, 5 id. 280; Jones v. 
Green, 1 Wall. 330; Wood v. Dummer, 3 Mason, 308; 
Bank of St. Mary’s v. St. John, 25 Ala. 566; Claflin v. 
McDermott, 12 Fed. Rep. 375; Tarbell v. Griggs, 3 Paige, 
207; McElmoyle v. Cohen, 13 Pet. 312. U. 8. Cire. Ct., 
8. D New York, September 7, 1882. Walser v. Selig- 
man. Opinion by Wallace, C. J. 


JURISDICTION — OF CIRCUIT COURT — PATENT — RE- 
MAND.— (1) The subject-matter of contracts made in 
relation to patents, where neither the validity of the 
patent norits infringement is concerned in the con- 
troversy, does not give the courts of the United States 
jurisdiction. The rights of the patentee under the 
patent laws of the United States must be directly and 
not collaterally brought in issue to give jurisdiction. 
(2) Where, after the removal of a cause wherein the 
requisite citizenship and the amount in controversy 
do not exist, and it is found by the pleadings that the 
subject-matter is one in which a statute of the United 
States is only incidentally brought in question, the 
court will of its own motion remand the cause. See 
Brooks v. Stolley, 3 McLean, 523; Hartell v. Tilghman, 
99 U.S. 555; Goodyear v. Day, 1 Blatchf. 565; Good- 
year v. Union Rubber Co., 4 id. 63; Blanchard vy. 
Sprague, 1 Cliff. 289; Messerole v. Union Pap. Col. Co., 
6 Blatchf. 356; Wilson v. Sanford, 10 How. 99; Rich 
v. Atwater, 16 Conn. 409; Middlebrook y. Broadbent, 
47 N. Y. 443. U.S. Cire. Ct., New Jersey, August 25, 
1882. Teas v. Albright. Opinion by Nixon, J. 


REMOVAL OF CAUSE— ACT OF 1867 — CITIZENSHIP. 
— A citizen of an Indian territory, not being a citizen 
of a State, cannot remove a cause into the Circuit 
Court from a State Court under the act of 1867 (U. 8. 
R. 8., § 639, subd. 3). The statute only gives the right 
of removalin suits where there is a controversy be- 
tween acitizen of the State in which the suit is brought 
and the citizen of another State; and the uniform 
ruling of the courts has been that a resident of a ter- 
ritory is not a citizen of a State, so as to give him the 
right to sue a citizen of another State ir the Federal 
courts. This was so held in New Orleans v. Wiuter, I 
Wheat. 91, and has been followed by all the Federal 
courts since. Hepburn y. Ellzer, 2 Cranch, 445; Vasser 
v. Mifflin, 4 Wash. C. C.519; Picquet v. Swan, 5 Mason, 
35; Prentis v. Brennan, 2 Blatchf. 162; Barney v. 
Baltimore, 6 Wall. 280; Cissel v. McDonald, 16 Blatchf. 
150. U.S. Cire. Ct., N. D. Illinois, July, 1882. Darst 
v. City of Peoria. Opinion by Blodgett, D. J. 


—_———__.—— 


UNITED STATES SUPREME COURT AB- 
STRACTS. 


APPEAL —BY ONE OF JOINT PARTIES WITHOUT 
SEVERANCE NOT ALLOWED. — F. & V. as partners sued 
to recover damages for the seizure of their partnership 
goods by P.as United State Marshal, Judgment was 
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rendered against plaintiffs. F. alone brought writ of 
error and there was nosummons and severance or other 
equivalent proceeding. Held, that the writ must be 
dismissed. Williams v. Bank U. S.,11 Wheat., 414; 
Masterson v. Herndon, 10 Wall. 416; Simpson vy. 
Greeley, 20 id. 152. Writ to U. S. Cire. Ct., 
Louisiana dismissed. Feibelmanv. Packard. Opinion 
by Waite, C. J. 

(Decided November 13, 1882.] 


LIFE INSURANCE— FORFEITURE —ESTOPPEL BY WAIV- 
ING PAYMENT OF PREMIUM WHEN DUE. —(l1) A life 
insurance policy provided that in case of non-payment 
of annual premium when due the policy should be 
forfeited. The premiums were paid, one-half for four 
premiums in notes, which bore interest, and one-half 
incash. After the fourth premium the dividends on 
the policy were to be applied toward the premium, the 
rest to be paid in cash. The second, third, fourth and 
fifth premiums were paid some days after due and were 
received without objection. Before the payment in 
each instance the insured was notified by the com- 
pany’s general agent, the notice in respect to the fifth 
premium stating the amount of dividend to be applied 
to the payment. The sixth premium came due Septem- 
ber 20, 1876, and insured made provision for its pay- 
ment as soon as he should receive the notice so that 
he could know the amount due. This notice, similar 
to the one sent the year before, was on October 4, sent 
by the agent mentioned to insured by mail, but did 
not reach him by reason of being misdirected. On the 
6th of October insured was killed by a railroad 
accident. Onthe 9th of October the premium due 
September 20, was tendered to the company, but was 
refused. Held, that the company were liable on the 
policy. In Insurance Co. v. Norton, 96 U.S. 239, it 
was said, in reference to a policy, similar to the one 
here in suit, that the company was not bound to act 
upon the declaration that its agents had no power to 
make agreements or wuive forfeitures, but might, at 
any time, at its option, give them such power; that the 
declaration was tantamount to a notice to the insured, 
which the company could waive and disregard at 
pleasurc. ‘‘In either case,” said the court, ‘* both 
with regard to the forfeiture and tothe powers of its 
agents, a waiver of the stipulation or notice would not 
be repugnant to the written agreement, because it would 
only be the exercise of an option which the agreement 
left init. And whether it did exercise such option or 
not, wasa fact provable by parol evidence, as well as 
by writing, for the obvious reason that it could be done 
without writing.’’ In the same caseit was said; that 
although in life insurance time of payment was 
material, and could not be extended against the 
assent of the company, where such assent was given, 
the court should be liberal in construing the transac- 
tionin favor of avoiding a forfeiture. And in Insur- 
ance Co. v. Eggleston, 96 U. S. 577, it was said that the 
courts are always prompt to seize hold of any circum- 
stances that indicate an election to waive a forfeiture, 
or an agreement to do so on which the party has relied 
and acted. Consequently said the court, speaking by 
Bradley, J.: ‘‘ Any agreement, declaration or course 
of action, on the part of an insurance company, which 
leads a party insured honestly to believe that by 
conforming thereto a forfeiture of his policy will not 
be incurred, followed by due conformity on his part, 
will and ought to estop the company from insisting 
upon the forfeiture, though it might be claimed under 
the expressletter of the contract. The company is 
thereby estopped from enforcing the forfeiture. The 
representations, declaration or acts of an agent, 


contrary to the terms of the policy, of course will not 
be sufficient, unless sanctioned by the company itself. 
Insurance Co. v. Mowry, 96 U. S. 544. But when the 





latter has, by its course of action, ratified such declara- 
tions, representations or acts, the case is very different. 
The case Thompson v. Insurance Co., 104 U. S. 258, 
distinguished. (2) A case which fairly depends upon 
the effect or weight of testimony should not be with- 
drawn from the jury, unless the testimony be of such 
a conclusive character as to compel the court, in the 
exercise of a sound judicial discretion, to set aside a 
verdict returned in opposition to it. Judgment of U. 
8. Cire. Ct., Kansas, affirmed. Phenix Mutual Life 
Insurance Co. v. Doster. Opinion by Harlan, J. 
[Decided October 28, 1882.] 


PRACTICE— AFFIDAVIT OF DEFENSE — TRIAL— 
HARMLESS ERROR — APPEAL— EVIDENCE.— (1) A rule 
of court governing the pleadings and practice in 
Michigan provides, that where adefendant insists ona 
claim by way of set-off, founded on a written instru-, 
ment, he cannot ** be put to the proof of the execution 
of the instrument or the handwriting” of the opposite 
party, unless an affidavit is filed ‘‘ denying the same.” 
Held, that the want of such affidavit does not prevent 
the plaintiff from showing that such an instrument, 
dated January 2d, was executed on Sunday, January 
Ist. Held also, that the want of such affidavit does not 
prevent the plaintiff from showing that his duplicate 
of an instrument, executed in duplicate by him and the 
defendant, differed in its contents from the one re- 
tained by the defendant. Pegg v. Biddleman, 5 Mich. 
26; Thomas vy. Clark, 2 McLean, 194; Pratt v. Willard, 
6 id. 27; Curran v. Rogers, 35 Mich. 222. (2) The 
quality of goods furnished at a given time by the 
plaintiff to the defendant being in question, itis com- 
petent for the plaintiff to show thatthe quality of like 
articles furnished at the same time by him to another 
party was good, if such evidence be followed by evi- 
dence that the goods furnished by him at that time to 
such other party and the goods furnished by him at 
that time to the defendant were of the same kind and 
quality. (3) Where the state of the evidence is such 
that there is no question for the jury as toa given 
matter, a charge and a refusal to charge in regard to 
such matter are not erroneous, because they work no 
injury to the party excepting. A charge that while 
the plaintiff could not recover for any more goods than 
his bill of particulars sets forth, he was not bound by a 
mistake in carrying out the rate or price, but could 
show what he was actually to have, it not appearing by 
the record what were the contents of the bill of par- 
ticulars, but it appearing that the plaintiff claimed 
there was a mistake initin that respect, held not to 
have been erroneous. (4) After this court has reversed 
a judgment and ordered a new trial, and the new trial 
has been had, with a second judgment, this court 
cannot, on a writ of error to review the second judg- 
ment, review its own judgment on the first writ of 
error. Judgment of U. 8. Circ. Ct., W. D. Michigan, 
affirmed. Ames v. Quimby. Opinion by Blatchford, J. 
[Decided November 13, 1882.] 


—\!_>___—_—. 


OHIO SUPREME COURT ABSTRACT. 
JANUARY TERM, 1882. 

BonD — NAME OF OBLIGOR NEED NOT APPEAR IN 
Bopy.— To charge one as obligor, who has signed a 
bond or written undertaking, it is not necessary that 
his name should appear in the body of such instru- 
ment, provided the intention that he shall be so 
charged appears clearly from its terms, taken in con- 
nection with the circumstances attending its execu- 
tion. In Kursely v. Sheuberger, 5 Watts, 193, it was 
said: “If ever there was a time when courts listened 
to trivial and verbal inaccuracies in contracts, when 
the real meaning and intention of the parties was plain, 
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that time has gone by, and the only objedt of the court 
is that when the meaning and intention of the parties 
are perfectly plain, no grammatical inaccuracy, or want 
of the most appropriate words, shall render the instru- 
ment unavailing.’’ In Ahrend v. Odiorne, 125 Mass. 
60, it was held that when one signs a bond as a party 
thereto, it is immaterial that he is not named in the 
bond. A bond was: ‘I, William Bush, am held,” 
etc., “‘to which judgment,” etc., ‘‘I do bind myself, 
my heirs,” etc., ‘‘and every one of them.” ‘Sealed 
with my seal,” etc., with condition “‘ the said William 
Bush” should account for money received as collector 
of school taxes, etc. The bond was signed and sealed 
by Bush and four others. Held, that it was the joint 
and several bond of all. Leath v. Bush, 61 Penn. St. 
895. See also McLain v. Simmington, 37 Ohio St. 484; 
Schud vy. Leibshutz, 51 Ind. 38. Partridge v. Jones. 
Opinion by Longworth, J. 


EXECUTOR — OF SURVIVING PARTNER MUST SETTLE 
PARTNERSHIP AFFAIRS — COMPENSATION.— The exec- 
utor or administrator of a surviving partner, who dies 
with partnership assets in his possession and while he 
is engaged in settling the partnership business, is enti- 
tled to the possession of such assets, and is charged 
with the duty of completing such settlement, unless 
relieved from that duty by contract, or by an order of 
acompetent court. Since the leading case of Robinson 
v. Pett, 3 P. W. 132, it is the established rule in Eng- 
land that a trustee, executor or administrator, can have 
no allowance or compensation for his time and trouble 
in the execution of his trust. As stated by the Lord 
Chancellor in that case, the reason for this rule seems 
to be “for that if allowed the trust estate might be 
loaded and rendered of little value, besides the greater 
difficulty there might be in settling and adjusting the 
quantum of such allowance, especially as one man’s 
time may be more valuable than that of another; and 
there can be no hardship in this respect upun any trus- 
tee, who may choose whether he will accept the trust 
or not.’’ This rule applies not only to trustees strictly 
80 called, but also toall who hold fiduciary relations as 
executors and administrators, mortgagees, receivers, 
guardians and oflicers, directors and trustees of corpo- 
rations. Perry on Trusts, § 904. He is not, asa matter 
of law, precluded from receiving compensation out of 
the partnership funds for his services in the perform- 
ance of his duty. While those exercising such fiduciary 
relations had inherent equitable right to be reimbursed 
all reasonable expenses in the execution of the trust, 
yet the rule at that early day seems to have been in- 
flexible, that they should have no allowance for per- 
sonal services, or for loss of time in performance of 
their duties. This rule against allowing compensation 
was borrowed from the Roman law, and has been ably 
defended in many cases. In Manning v. Manning, 1 
Johns. Ch. 534, Chancellor Kent approves the rule in 
decided terms, and expresses the opinion that it would 
have an unfavorable influence on the prudence and 
diligence of trustees, were we to promote, by the 
hopes of reward, a competition, or even a desire for 
the possession of private trusts that relate to the 
moneyed concerns of others. This rule was equally 
applicable to an executor or administrator of a surviv- 
ing partner was a trustee, bound to serve without com- 
pensation in winding up the firm business, so his per- 
sonal representative was bound to complete the execu- 
tion of this trust as a gratuitous duty. Stockton y. 
Dawson, 6 Beay. 371; Bendon y. Bendon,1V. & B. 
180. The English rule has never been received with 
favor in this country. It was found that the subject 
of a trustee’s compensation was intimately connected 
with that of his liability. 1t was claimed and even de- 
cided that the gratuitous nature of his services distin- 
guished him from a bailee for hire, and that he was 





only liable for very supine negligence, but the foun- 
dation of this distinction fails, when the trust has been 
accepted on terms of receiving a stipulated reward. 
Ex parte Cassell, 3 Watts, 443. In that case it was 
said thata trustee is only answerable for such gross 
negligence as to be evidence of willful misconduct, but 
that rule is not for cases in which the trustee is to re- 
ceive a stipulated compensation. In Boyd v. Hawkins, 
2 Dev. Eq. 334, it was said: ‘* The state of our country 
and the habits of our people are so different as to have 
induced the Legislatures of nearly all the States to in- 
troduce provisions by statute for competent remun- 
eration to those to whom the law commits the care 
and charge of the estates of infants and deceased per- 
sons. * * * And the equity of thestatuteis by con- 
struction generally extended to conventional trustees 
when the agreement is silent.”’ In Barney v. Saunders, 
16 How. 542, where the general rule is comprehensively 
stated in favor of compensation for a proper execution 
ofatrust. It is there stated that: ‘*‘In England the 
courts of equity adhere to the principle which has its 
origin in the Roman law, ‘that a trustee shall not profit 
by his trust,’ and therefore a trustee shall have no al- 
lowance forhis care and trouble. A different rule 
prevails generally, if not universally, in this country. 
Hence it is considered just and reasonable that a 
trustee should receive a fair compensation for his ser- 
vices.” Dayton v. Bartlett. Opinion by Johnson, J. 


PARTY —ONE MAKING CONTRACT IN OWN NAME 
MAY SUE TO ENFORCE — DEFENSE.— A party entering 
into a contract in hisown name may sue or be sued 
upon it, whether he be in fact agent or principal. 
Where a landlord with the consent of his tenants sold 
their share of acrop of corn with his own,and afterward 
brought an action against the purchaser for not accept- 
ing the corn, the fact that the landlord did not own all 
the corn neither constituted a defense nor operated to 
diminish the damages. If the acceptance of the corn 
by the purchaser would have invested him with agood 
title, it is not material whether the landlord owned all 
the corn,or not. Nixon y. Nixon, 21 Ohio St. 114; 
Bell v. Offutt, 10 Bush, 632. Davis v. Harness. 
Opinion by White, J. 


— 


MICHIGAN SUPREME COURT ABSTRACT. 


ABATEMENT — SUIT IN BEHALF OF INFANT AS JOINT 
PARTY WITHOUT NEXT FRIEND.—Ina suit on an in- 
surance policy on the life of 8. for the benefit of his 
wife and children, the wife and children were joined 
as co-plaintiffs, no next friend being appointed for the 
children. Held, not ground for a plea in abatement. 
If the infants alone had been the beneficiaries, a next 
friend must have been appointed for them before 
instituting suit; Comp. Laws, § 6531; Wilder v. Ember, 
12 Wend. 191; but this isin order that the defendant 
may have some one responsible to him for costs; and 
the statute has made no such requirement where the 
infants are joined with an adult plaintiff. Still there 
must be even in such cases some competent party 
representing on the record the interests of the infant 
plaintiffs, and the authorities seem to have recognized 
no exception to this rule, except the case of joint exec- 
utors, some of whom are under age and others not. 
As the authority is joint in such a case the adult exec- 
utors represent all. 1 Tidd, Pr. 99; 2 Saund. 212a, 
notes 4and 5; Cro. Eliz. 541; though if the suit were 
against the executors the infants must appear by guar- 
dian. Frescobaldi v. Kinaston, Strange, 78. But it is 
not essential that a next friend should be appointed by 
the court itself; it is only necessary that the court 
should recognize his representative capacity and not 
dissent. Apthorp v. Backus, Kirby, 409; Judson v. 
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Blanchard, 3 Conn. 579; Stewart v. Crabbin’s Guardian, 
6 Munf. 280. And any proper person may present 
himself and be accepted for this purpose where no 
reason appears to the contrary. Stephenson v. Ste- 
phenson, 3 Hayw. 123. This case is peculiar. The 
mother—the father being dead —sues in the joint 
right of herself and her minor children, naming them 
as co-plaintiffs with her. She does not designate herself 
as next friend, but she is the natural guardian of the 
children, and is really and manifestly proceeding as 
such. The appointment in such a case would be a mere 
formality, and the failure to make it would be cured 
by verdict. King v. King, 37 Ga. 205. It is clear then 
that the suit should not be abated. Presumptively it 
is a meritorious suit, and the court should direct an 
amendment instead of sending the infants out of 
court for a defect so easily remedied. Young v. Young, 
3.N. H. 345. Sick v. Michigan Aid Association. Opin- 
ion by Cooley, J. 

(Decided June 27, 1882.] 


AGENCY — POWER TO SELL LAND NOT AUTHORITY 
TO MORTGAGE.— A power to an agent to sell land does 
not give him authority to mortgage the land. Sucha 
power is not to be extended by construction. The 
principal determines for himself what authority he 
will confer upon his agent, and there can be no impli- 
cation from his authorizing a sale of his lands that 
he intends that his agent may at discretion charge him 
with the responsibilities and duties of a mortgagor. 
Wood v. Goodridge, 6 Cush. 117; Albany Fire Ins. Co. 
v. Bay, 4 N. Y. 9; Ferry v. Laible, 31 N. J. Eq. 566; 
Kinney v. Mathews, 69 Mo. 520; Patapsco v. Morrison, 
2 Woods, 395; Devagnes v. Robinson, 24 Beayv. 386. 
Jeffrey v. Hursh. Opinion by Cooley, J. 

(Decided June 27, 1882.] 


EJECTMENT — VARIANCE — LIMITATION — ESTOPPEL. 
—(1) In an action of ejectment when a joint title is 
laid in several plaintiffs, a title in a less number is not 
provable. Doe v. Butler, 3 Wend. 149; Gillett v. 
Stanley, 1 Hill, 121. (2) When a limitation commences 
against onein ownershipits progress is not arrested by 
a devolution in ownership. Smith v. Hill, 1 Wils, 
134; Cotterell v. Dutton, 4 Taunt. 826; Rhodes v. Smet- 
hurst, 4 Mees. & W. 42; s. c., 6 id. 351; Eages v. Com., 
4 Mass. 182; Peck v. Randall, 1 Johns. 165; Demarest v, 
Wyncoop,3 Johns. Ch. 129; Jackson v. Wheat, 18 Johns. 
40; Dillard v. Philson, 5 Strobh. 213; Byrd v. Byrd, 
28 Miss. 144; Seawell v. Bunch, 6 Jones, Law, 197; 
Tracey v. Atherton, 36 Vt. 503; Reimer v. Stuber, 20 
Penn. St. 458; Stephens v. McCormick, 5 Bush, 181; 
Ruff v. Bull, 7 Harr. &. J. 14; Pinckney v. Burrage, 31 
N. J. Law, 21; Lewis v. Barksdale, 2 Brock. 436; 
Walden v. Gratz,1 Wheat. 292; Mercer v. Selden, 1 
How. 37; Hogan v. Kurtz, 94 U.S. 773; Becker v. Van 
Valkenburgh, 29 Barb. 324; Allis v. Moore, 2 Allen, 
306; Currier v. Gale, 3 id. 328; Keil v. Healey, 84 Ill. 
104; Cozzens v. Farnam, 30 Ohio St. 491. (3) The ex- 
clusive warrant for an estoppel resting on equitable 
considerations is, that it is necessary to sustain the 
cause of right and justice. Ferguson v. Millikin, 42 
Mich. 441; Royce v. Watrous, 73 N. Y. 597; Bucking- 
ham v. Hanna, 2 Ohio St. 551; Van Rensselaer v. Kear- 
ney, 11 How. 297. It does not exist under implications 
which render the purpose sought unjust, as when it 
would give the property of defendant to plaintiffs 
without any equitable reason: See Morrill v. Mack- 
man, 24 Mich. 279; Ryder v. Flanders, 30 id. 336; 
Burdick v. Michael, 32 id. 246; Vannetter v. Crossman, 
42 id. 465; Maybee v. Sniffin, 16 N. Y. 560; Owen v. 
Bartholomew, 9 Pick. 520; Wade v. Saunders, 70 N. C. 
270; Trenton Banking Co. v. Duncan, 86 N. Y. 221. 
De Mill v. Moffat. Opinion by Graves, C. J. 


[Decided October 4, 1882.] 





SURETYSHIP -- IMPLIED EXTENSION OF LIABILITY. 
— The sureties upon an official bond undertake for 
nothing which is not within the letter of their contract. 
The obligation is strictissimi juris; and nothing is to 
be taken by construction against the obligors. They 
have consented to be bound to a certain extent only, 
and their liability must be found within the terms of 
that consent. Paw Paw v. Eggleston, 25 Mich. 36, 40; 
Detroit v. Weber, 29 id. 24; Johnston v. Kimbail, 
89 id. 187; Bullock v. Taylor, id. 137; U.S. v. Boyd, 
15 Pet. 187; State v. Cutting, 2 Ohio, 1; McCluskey v. 
Cromwell, 11 N. Y. 598; Urmston v. State, 73 Ind. 
175. But where one is appointed teller of the savings 
department of a bank subordinate to the general teller, 
and both tellers are subordinate to the cashier and he 
occasionally acts as teller in the absence of the general 
teller, such temporary assistance must be implied to 
be a part of his official duty contemplated as customary 
in the general course of business and his sureties will 
be liable for his default while acting as general teller. 
Minor v. Mechanics’ Bank, 1 Pet. 46; Rochester City 
Bank y. Elwood, 21 N. Y. 88; and German-American 
Bank v. Auth, 87 Penn. St. 419. Detroit Savings Bank 
v. Zeigler. Opinion by Cooley, J. 

[Decided October 11, 1882.] 


———_.____——— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
JUNE, 1882. 


BILL OF LADING —: HOLDERS OF ENTITLED TO PROP- 
ERTY AND MAY SUE FOR CONVERSION OF.— The firm 
of G. & Co. in Chicago shipped by a line of connecting 
carriers of which the defendant railroad company was 
one, a quantity of corn, taking a bill of lading 
by which it was consigned to the order of G. & Co. at 
Boston. This bill was attached to a draft on F. & Co. 
and forwarded to the T. Bank at Boston. The T. 
Bank presented the draft and bill of lading to F. & Co. 
who paid the draft and received the bill and draft. 
F. & Co. immediately indorsed the draft and bill to 
plaintiffs to secure an advance of the full amount of 
the draft. The corn arrived in Boston October 30, 
and remained inthe cars in defendant’s possession 
until December 12, when by the order of F. & Co. de- 
fendant shipped it abroad. F. & Co. presented no bill 
of lading, defendant trusting in their statement that 
they had one. Held, that defendant was liable to 
plaintiffs for conversion of the corn. The bill of lading, 
though not strictly a negotiable instrument like a bill 
of exchange, was the representative of the property 
itself; it was the means by which the property was put 
under the power and control of the plaintiffs, and the 
delivery of it was for most purposes equivalent to an 
actual delivery of the property itself. All the author- 
ities show that the plaintiffs took either a general ora 
special property in the corn, which entitled them to 
recover of any one who wrongfully converted it. De 
Wolf v. Gardner. 12 Cush. 19; First Nat. Bank of Cairo 
v. Crocker, 111 Mass. 163; First Nat. Bank of Greenbay 
v. Dearborn, 115 id. 219; First Nat. Bank of Chicago 
v. Bayley, id. 228; Hathaway v. Haynes, 124id.311. The 
delivery of the bill of lading was in law the delivery of 
the property itself, and it was not necessary that the 
plaintiffs should take immediate possession of it upon 
its arrival, or that they should give notice to the carrier 
or warehouseman who held the property. Farmers’ & 
Mechanics’ Bauk v. Logan, 74 N. Y. 568. Forbes v. 
Boston & Lowell Railroad Co. Opinion by Morton, 
C.J. 

INSURANCE— LIFE POLICY — WARRANTY — CONDI- 
TIONS.— When a condition of alife insurance policy 
was that the application should be considered part of 
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the policy, and the answers therein contained warran- 
ties avoiding the policy if untrue, held, that in an ac- 
tion at law to recover the amount of the insurance 
oral testimony could not be received to show either 
that the company when it issued the policy knew that 
the representations were untrue, or that the untrue 
representations were inserted in the application by the 
agent employed by the company to solicit the insur- 
ance, without the kuowledge of the applicant, who 
had orally stated the truth to the agent. Kibbev 
Hamilton Ins. Co., 11 Gray, 163; Draper v. Charter 
Oak Ins. Co., 2 Allen, 569; Campell v. New England 
Ins. Co., 98 Mass. 381. MeCoy v. Metropolitan Life 
Insurance Co. Opinion by Field, J. 


TROVER — AS TO GRAIN MIXED IN ELEVATOR WITH 
LARGER QUANTITY. Where grain of plaintiffs was in 
the course of business put into elevators and mixed 
with other grain of like quality, and a quantity of grain 
representing the amount of plaintiffs grain withdrawn 
from the elevator and wrongfully converted by an- 

eother, held, that plaintiff could maintain trover for 
the grain against the wrong-doer. When the grain was 
put in the elevator the plaintiffs and the other owners 
of grain stored therein became tenants in common in 
proportion to their respective interests. Cushing v- 
Breed, 14 Allen, 376; Keeler v. Goodwin, 111 Mass. 
490. And atenant in common of personal property 
may maintain trover against a stranger who converts 
the property or his interest init. Bryant v. Clifford, 
13 Met. 138. Goell v. Morse, 126 Mass. 480. Forbes 
v. Fitchburg Railroad Co. Opinion by Morton, C. J. 


———__—_@ 


MINNESOTA SUPREME COURT ABSTRACT. 
AUGUST 3, 1882. 

BASTARDY — PREPONDERANCE OF EVIDENCE SUFFI- 
CIENT TO coNnvicT.—In a bastardy proceeding the 
court instructed the jurv that the issue was to be de- 
termined by a preponderance of the evidence, and 
refused to charge that before they could find a verdict 
against the defendant they must be satisfied beyond a 
reasonable doubt. Held, that this was no error in the 
instruction and ruling of the court. State v. Snure, 12 
N.W. Rep. 347; Semon v. People, 42 Mich. 141; Knowles 
v. Scribner, 57 Me. 495; Young v. Makepeace, 103 Mass. 
50; People v. Christman, 66 Ill. 162. State of’ Minne- 
sota v. Nichols. Opinion by Dickinson, J. 


NEGLIGENCE — OF ONE IN CARE OF INFANT IMPU- 
TABLE TO INFANT.— The consequences of negligence 
on the part of the parent or other person rightfully 
having charge or control of an infant non sué juris, and 
himself incapable of negligence, is imputable to the 
infant; the infant being non sué juris, and having in 
law a keeper, to whose discretion in the care of his 
person he is confided, the negligence of such custodian 
must, as regards third persons, be held in law the neg- 
ligence of the infant. Hartfield v. Roper, 21 Wend. 
615; Mangam v. Brooklyn City R. Co., 38 N. Y. 455; 
Wright v. Malden & M. R. Co., 4 Allen, 283; Callahan 
v. Bean, 9 id. 401; Holly v. Boston Gaslight Co., 8 
Gray, 123; Brown v. European & N. A. R. Co, 58 Me. 
384; Lafayette & I. R. Co. v. Huffman, 28 Ind. 287; 
Toledo, W. & W. R. Co. v. Grabel, 88 [1]. 441; Meeks 
.v. Southern Pac. R. Co., 52 Cal. 602. Fitzgerald v. St. 
Paul, Minneapolis & Manitoba Railway Co. Opinion 
by Dickinson, J. 


WARRANTY — JUDGMENT FOR PRICE DOES NOT CUT 
OFF ACTION FOR BREACH.— In an action for the breach 
of a warranty in the sale of a reaping machine, held, 
that the former recovery of a judgment by defendant 
against plaintiffs, on default of the latter upon some 














of the notes given for the purchase of the machine, 
constituted no bar to a recovery in this action for 
breach of the contract of warranty. The facts con- 
stituting the cause of action in this case were not in- 
volved in the former action upon the notes, and could 
only have been properly presented for adjudication 
therein by affirmative allegations and proof,on the part 
of the defendants in such action,in the nature of coun- 
ter-claim or recoupment. Formerly in such an action 
the practice allowed a full recovery of the purchaso 
price, and left the vendee to seek his remedy bya 
cross-action. Mondell v. Steel, 8 Mees. & W. 558; Rigge 
v. Burbridge, 15 id. 598. Now ‘le vendee has his 
election to plead the breach of contract of warranty in 
reduction of damages, in an action brought by the 
vendor for the price, or to bring a cross-action, as was 
done in this case. Such action is not barred by the 
former recovery of the price. Davis v. Hedges, L. R., 
6 Q. B. 687; Bodurtha v. Phelon, 13 Gray, 413; Mc- 
Knight v. Devlin, 52 N. Y. 399; Barker v. Cleveland, 19 
Mich. 230. Thoreson v. Minneapolis Harvester Works. 
Opinion by Dickinson, J. 


———— 


PENNSYLVANIA SUPREME COURT AB- 
STRACT. 

ATTORNEY— MAY NOT COMPROMISE CLAIM OF 
CLIENT EOR LESS THAN DUE.—The township of N. 
was indebted to K. in the sum of $409 with interest. 
K. directed an attorney to collect the amount due by 
suit, and the attorney instituted suit for that amount. 
Afterward he, without authority from K., accepted 
the principal amount in settlement of the claim, and 
executed a receipt in fullin behalf of K. Held, that 
K. was not bound by the settlement. There is a very 
general authority conferred upon attorneys-at-law in 
the conduct of suits, to refer them, to confess judg- 
ments and control executions. But there is a limit to 
this power; it is created for specific not general pur- 
poses. When a claim is put into the hands of an attor- 
ney for collection without further instruction, it is 
generally understood to be for the purpose of having 
it enforced by legal process, and it is not presumed 
that the attorney either can or will, without process, 
compromise and settle it on such terms as either his 
judgment or caprice may dictate. The court does not 
say that such power can never be exercised by the at- 
torney without express warrant from his client, for an 
implied power may result from the character of the 
claim requiring collection, and the circumstances con- 
nected with it. Soif on thetrial of a case the attorney 
should consent toa judgment less than the amount 
due, a court would not ordinarily, in relief of the 
client, set aside such judgment; but in such case in the 
conduct of a pending suit, the power of the attorney to 
direct and control it is undoubted. Nevertheless 
even in the example put, when the act of the attorney 
has been obviously wrong, and where the rights of the 
client have been seriously compromised, the court, not- 
withstanding the judgment, ought to grant relief. 
Marshall, C. J., in Holker v. Parker, 7 Cranch, 452. 
Compromises by attorneys in the absence of and with- 
out the assent of their clients, are not looked upon with 
favor, though as was said in the case just cited, where 
the compromise is reasonable and fair, a court will 
not disturb it. Still it remains, as was said by Wood- 
ward, J., in Stokley v. Robinson, 10 Casey, 315, that 
‘‘the principle is that the compromise being an unau- 
thorized act is void,’ and thia though it may assume 
the form of an award. To alike effect are the cases of 
Huston v. Mitchell, 14S. & R. 307, and Stackhouse v. 
O’Hara’s Exr’s, 2 Har. 88, in both of which cases the 
attorneys had agreed to take land in satisfaction of the 
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debts of their clients. Township of North Whitehall 
v. Keller. Opinion by Gordon, J. 
(Decided March 27, 1882.] 


FRAUDULENT CONVEYANCE — JUDGMENT CREDITOR 
HAVING LIEN ON LAND CANNOT SET ASIDE.—H. had 
a judgment against M., which was alien on the lands 
of M. M. conveyed the lands for a nominal consider- 
ation to another. Thereafter K. obtained a judgment 
against M. fora debt due when the conveyance was 
made. The judgment of H. ceasing to bea lien, he 
revived it against M. without giving notice to the terre 
tenant. Afterward the, lands were sold under the 
judgment of K. Held, that the judgment of H. was not 
entitled to share in the proceeds of the sale. The 
statute of 13 Eliz., relating to fraudulent conveyances, 
provides that any conveyance of land, made to the end, 
purpose and intent to delay, hinder or defraud credi- 
tors, shall be deemed and taken to be clearly and 
utterly void, only as against such person or persons, his 
or their representatives, heirs or assigns, whose 
actions, debts or damages, by such conveyance, shall 
or might be in any way disturbed, hindered, delayed 
or defeated. As between the parties, and as respects 
everybody not included among those intended to be 
defrauded, the deed is valid. A subsequent creditor 
can only avail himself of the fraud which was practiced 
agaiust him. Unless there is evidence that the grantor 
intended to withdraw his property from the reach of 
his future creditors, his voluntary conveyance is not 
void as to such creditors, although at the time of its 
execution he owed debts, the collection of which might 
be delayed, hindered or prevented by the deed. Har- 
lan v. Maglaughlin, 9 Nor. 293. And the deed is not 
fraudulent as to a creditor whose debt was secured by 
judgment or other lien on the land. Necessarily the 
grantee takes subject to the lien and the creditor may 
pursue the land just as if it had been conveyed to one 
who purchased in good faith fora full consideration. 
The prior lien creditor may follow the land, irre- 
spective of changes in the title, whether honest or dis- 
honest. A judicial sale on his lien vests in the pur- 
chaser the title which the debtor had when the lien 
attached and divests that of the debtor’s grantee. But 
when the judgment is obtained after the conveyance, 
if such conveyance was in good faith for full consider- 
ation, the creditor has no remedy against the land; if 
fraudulent as to the creditor, he may sell the grantee’s 
title, which sale will not discharge the prior liens, nor 
will the proceeds be applied to their payment. Byrod's 
Appeal, 31 Penn. St. 241; Fisher’s Appeal, 33 id. 294; 
Hoffman’s Appeal, 44 id. 95; Dungan’s Appeal, 88 id. 
414. Hoak’s Appeal. Opinion by Trunkey, J. 
{Decided April 17, 1882.] 


MASTER AND SERVANT— NEGLIGENCE — LIMIT OF 
LIABILITY OF MASTER— DANGEROUS WORK.— A. was 
in the employ of B., a builder of iron structures, and 
was engaged in the erection of an iron building. The 
work was done according to the plan of an architect 
of large experience who superintended the same, but 
was not present on the occasion to be mentioned. 
Certain rafters were to be put in place by aid of a block 
and tackle, and wereto rest oniron columns. A., B. 
and others were at work on this, A. and B. being on 
one of the rafters, when it fell, injuring A. There was 
a conflict of evidence as to the cause of the accident, it 
being testified to by some witnesses that it was caused 
by the removal of one of the blocks and tackles holding 
the rafter. This was doue by the direction of B. upon 
the advice of a workman of experience. Held, that 
even if the removal caused the rafter to fall, B. was not 
necessarily liable for the injury to A. An employer 
does not impliedly guarantee the absolute safety of his 
employee. In accepting an employment, the latter is 


assumed to have notice of all patent risks incidental 





thereto, or of which he is informed, or of which it is 
his duty to inform himself. Whart. on Neg., § 206. 
When therefore he undertakes hazardous duties, he 
assumes such risks as are incident to their discharge 
from causes open and obvious, the dangerous character 
of which causes he has had opportunity to ascertain. 
Id., $214. The master is bound to provide for the 
safety of his servant to the best of his judgment. 1 
Addison on Torts, pl. 564. In most cases in which 
danger may be incurred, the servant is as likely to be 
acquainted with the probability and extent of it as the 
master. The latter is therefore not responsible for the 
damages attendant on the mountings of the scaffolds 
or unfinished staircases, landings or roofs, which the 
workman has voluntarily undertaken to mount, with 
as much knowledge of the attendant risk as the person 
who employs him. Id. See also Railway Co. v. Bress~ 
ner, 10 Week. Not. 379; Priestly v. Fowler, 3 M. & W. 
1. Sykes v. Packer. Opinion by Mercer, J. 

{Decided May 1, 1882.] 





FINANCIAL LAW. 

EXECUTOR — DEALINGS OF, WITH TRUST ESTATE— 
LIABILITY OF INNOCENT THIRD PARTY — DEPOSIT IN 
BANK.— P. having in the respondent bank an account 
as town treasurer and a private account, transferred 
$3,200 from the latter to the former, and afterward an 
equal sum from the former to the latter, and drew $8,- 
132 from his treasurer’s account by checks payable to 
bearer. Later he had an additional account in the 
bank as executor of his father, and applied to the bank 
to discount his note as executor for $10,000 at four 
months, and offered certain stock belonging to the 
estate as security, telling the president of the bank 
that it would be for the benefit of those interested in 
the residue of the estate, of whom he was one, to pay 
at once certain legacies by borrowing money and 
holding the stock for a more favorable market. There- 
upon the bank in good faith discounted the note and 
took the stock as collateral. P. deposited the proceeds 
on his private acount. Soon afterward the bank paid 
$3,745, from his private account, on his check in favor 
of a third person, and by his direction transferred $7,- 
321 from his private account to his treasurer’s account. 
Successive renewal notes covering about four years 
were give for the $10,000, the last of which was never 
taken up by him. He subsequently fled from the 
State, largely in default both as executor and as treas- 
urer. Before his flight, he was publicly regarded asa 
man of integrity. The petitioner was appointed ad- 
ministrator with the will annexed in his place. Ona 
bill in equity against the bank seeking the transfer of 
the stock to the petitioner as such administrator,it was 
held —1. That the declared purpose for which P. sought 
the $10,000 loan was a proper one, and the loan there- 
fore one which the bank, so long asit had no knowledge 
of his fraudulent intent, could properly make. 2. That 
the bank was under no obligation to see to the applica- 
tion of the money. 3. That as the purpose for which the 
loan was sought was one that would naturally require 
considerable time for its accomplishment, the bank 
was not bound to regard as suspicious P.’s application 
for repeated renewals of the note. 4. That the ming- 
ling of the trust funds by P. with his own was within 
his power as trustee, and was not in itself unlawful; so 
that the bank was under no obligation to suspect fraud 
from his doing it. 5. That the bank was under no 
obligation to regard the acts of P. as fraudulently in- 
tended unless it had actual knowledge of such intent, 
or of facts which afforded convincing proof of it. The 
contract of a bank with a depositor is that it will pay 
his checks upon his funds in the bank, and if the checks 
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are properly drawn it is bound to pay them. The law 
will not charge the officers of a bank with knowledge 
that a depositor is committing a fraud, nor impose 
upon them the duty of inquiry, simply because he is 
drawing upon a trust account checks payable to him- 
self, or is transferring funds from a trust account to 
his private account. Connecticut Supreme Court of 
Errors, January Term, 1881. Goodwin v. American 
National Bank. Opinion by Pardee, J. (48 Conn. 550.) 


NEGOTIABLE INSTRUMENT — SET-OFF — TRANSFER 
AFTER DUE — EQUITIES.— Under the Maine statute in 
relation to set off, in an action by the indorsee of a 
promissory note, indorsed and transferred after it is 
due, the defendant, the promisor, may file an account 
which he had against the promisee at the time of the 
transfer of the note in set-off, as a defense thereto. 
The rule established in England will not allow a set-off 
in such acase. The rule there is that the plaintiff in 
such cases is liable only to the equities arising out of 
the note itself, or the consideration for it; or to the 
allowance of such demands due the maker of the note 
from the payee as might be found by either express or 
implied understanding of the parties to have been 
agreed to be applied in discharge of it. Burroughs v. 
Mass., 10 B. & C. 558. The same rule has been held in 
several of the States where the terms of the statutes 
regulating set-off, were held not to be broad enough to 
permit the set-off. In New Hampshire, Chandler v. 
Drew, 6 N. H. 469. In Connecticut, Stedman v. Jill- 
son, 10 Conn. 55; Robinson v. Lyman, 10 id. 30. In 
New York, Johnson v. Bridge, 6 Cowen, 693; Raymond 
v. Wheeler, 9 id. 295; Bridge v. Johnson, 5 Wend. 
346; Haxton v. Bishop, 3 id. 13; Driggs v. Rockwell, 
11 id. 504. In Illinois, Gregg v. James, 1 Breese, 107. 
In New York the rule established in tho cases cited 
has been changed by statutory provision allowing the 
set-off. The question received a very full and careful 
consideration by the court in Massachusetts, in Sar- 
gent v. Southgate, 5 Pick. 312; and it was there held, 
that where the note in suit was indorsed and trans- 
ferred to the plaintiff by the payee after it was dis- 
honored, any demand which the maker held against 
the payee before the transfer, which he had a right to 
set off as against the payee, might be set off in a suit 
by the plaintiff. The doctrine of Sargent v. Southgate 
has been repeatedly recognized by this court as sound 
law, Shirley v. Todd, 9 Me. 83: Barney v. Norton, 11 
id. 350; Burnham v. Tucker, 18 id. 179; Wood v. War- 
ren, 19 id. 23. Maine Sup. Jud. Ct., January 20, 1882. 
Robinson v. Perry. Opinion by Libbey, J. (73 Me. 168.) 


NEW BOOKS AND NEW EDITIONS. 


SEDGWICK AND WAIT ON TRIAL OF TITLE TO LAND. 


A Treatise on the Principles and Practice Governing the 
Trial of Title to Land ; including Ejectment; Trespass 
to try Title ; Writs of Entry ; Statutory Remedies for the 
Recovery of Real Property ; together with the Resulting 
Claims for Mesne Profits and Improvements ; embracing 
a Consideration of Color of Title; Title by Possessiun, 
and Adverse Possession. By Arthur G. Sedgwick and 
Frederick 8. Wait, New York, Baker, Voorhis & Co., 1881, 
Pp. xi., 696. 


The tabdle of contents gives a good idea of the scope 
of this work. It isas follows: History of the action 
of ejectment; sketch of real actionsin the United 
States; nature of the rights upon which actions to try 
title may be based — for what interests ejectment lies; 
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interests for which ejectment will not lie; relief pecu- 
liar to ejectment not to be had in other actions; parties 
plaintiff; parties defendant; ejectment by municipal 
corporations for streets and public places; ejectment 
between co-tenants and by co-tenants against third 
parties; ejectment between vendor and vendee; eject- 
ment between mortgagee and mortgagor: ejectment 
between landlord and tenant; notice to quit and de- 
mand of possession; attorney’s authority to proceed; 
of the complaint; how the lands are to be described; 
venue—local and transitory actions; of the plea or 
answer; of the verdict; of the judgment; writ of 
possession; statutory new trials, on second actions to 
try title; provisional remedies and ancillary relief in 
actions to try title; two actions pending for the same 
land — consolidation of ejectment—joinder of legal 
and equitable actions— misjoinder of actions; mesne 
profits and damages; improvements; possession; ad- 
verse possession under statutes of limitations; inten- 
tion — claim of right; color of title. 

This isan excellent classification, and we are not 
acquainted with any other work of the same scope. It 
is difficult to judge a work on practice except by 
practice, but a cursory examination leads us to think 
wellof this. One isapt to test such a work by some 
sore spots in his own experience. It once cost us $60 
to find out that an infant inthis State could not 
maintain ejectment except by general guardian or 
guardian in socage (since changed by our Code), and 
this work would have saved us that money. As itis 
designed for use in all the States it is impossible for us 
to pronounce upon its accuracy, but Mr. Sedgwick is 
of good repute as an author, and the volume bears 
many evidences of researchandcare. The book is well 
printed. 


COURT OF APPEALS DECISIONS. 


THE following decisions were handed down, Tues- 
day, November 28, 1882. 


Judgment affirmed with costs— Riley v. Hulbert, 
Moore v. Betz, Dowling v. New York Central & Hudson 
River Railroad Company, Tuthill vy. Wilson, Hardy v. 
City of Brooklyn, Wyckoff v. Anthony, Beattie v. New 
York Central & Hudson River Railroad Company.— 
Order affirmed with costs— People ex rel. Negus v. 
Dwyer, People ex rel. Supervisors of Ulster County v. 
Hardenbergh.— Judgment of General Term reversed; 
that of Special Term affirmed, with costs— Miller v. 
Hannibal & St. Joseph Railroad Company. 
Judgment affirmed and order for extra allowance 
reversed, without costs— Halman vy. Lazarus.— 
Orders of Special and General Term reversed and mo- 
tion granted, with costs in this court and in the Supreme 
Court — Edward v. Wheeler.—— Orders of Special and 
General Terms reversed, and case remitted to Special 
Term fora new hearing, costs to abide the event — In 
re Voorhis.—— Orders of Special and General Terms 
reversed with costs, and a writ of mandamus to issue 
in accordance with the prayer of the relators— The 
People ex rel Farrar v. O’ Keefe.—— Order of General 
Term affirmed and judgment absolute entered against 
the plaintiff, dismissing the complaint with costs— 
Calkins v. Vrooman. Motion for reargument denied 
with costs—The Providence,Stonington Steamship Com- 
panies v. The Phenix Insurance and Thirteen other 
Companies.—— Order affirmed with costs —In re The 
Mayor, etc., of N. Y. on application of Lewis Roberts 
v. William D. Warren. 
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CURRENT TOPICS. 





ANY of the newspapers are denouncing the pro- 
) visions of the Penal Code as to the observance 
of Sunday, as new and over-strict, apparently for- 
getful or ignorant of the fact that they are as old as 
the State. They were enacted by the first Legisla- 
ture, held at Poughkeepsie, in 1777, and were re- 
enacted in the Revised Statutes of 1830. Mr. Field 
has a hard time, blamed on the one hand for enact- 
ing the new, and on the other for preserving the 
old. These provisions have long been dead-letter, 
like those against gaming, horse-racing, cock-fight- 
ing, profane swearing, etc. We are glad that the 
large portion of the community who want a quiet 
and orderly Sunday are determined to make others 
respect it. There may be some honest difference of 
opinion about the policy of keeping open livery sta- 
bles, publishing and selling newspapers, and run- 
ning steamboats, etc., for pleasure on Sunday; for 
it may seem to some that one ought to be able to 
get a horse and wagon in case of necessity, and to 
take a quiet ride or sail for rest and health on Sun- 
day, or even to read the news on that day. But 
there can be no reasonable difference of opinion 
about the opening of barbers’ shops, cigar shops, 
rum shops, and the noisy crying of newspapers for 
sale on Sunday. Every man can spare a few min- 
utes on Saturday to get shaved, or buy his cigars, 
or he can go to church bearded like the Apostles, 
or like them without smoking for one day. Of rum 
shops we have spoken sufficiently. So far as the 
Penal Code forbids cruel and demoralizing amuse- 
ments on any day we are heartily in sympathy with 
it. And we wish that every man who swears pub- 
licly and noisily might be punished for it. 


The William Tell feat has been tried once too 
often. A skillful marksman, who has been accus- 
tomed to shoot a ball off the head of a woman, 
missed the knack at last, and killed the woman. 
The woman was one whom he was engaged to marry, 
it is said. Of course he feels very much shocked; 
indeed is almost crazy with grief, and it takes seve- 
ral men to hold him. He insists that he ought to 
be hanged, or something; and in this we quite agree 
with him. We are inclined to believe he has been 
guilty of manslaughter, at least, and we sincerely 
wish he might be punished accordingly. If the other 
idiots who have flocked to see the dangerous feat 
could be punished as accessories, we should be per- 
fectly content.’ We do not object to a man’s risk- 
ing his own life; but he has no right to risk an- 
other’s although the other is willing. We have 
been looking for an ‘‘accident” of this sort ever 
since Capt. Bogardus missed the apple and shot his 
son’s fingers instead. It is just the spice of danger 
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in these exhibitions that renders them attractive to 
a certain class of people. Otherwise it would just 
as well to employ a wax figure or a tailor’s ‘ dummy.” 
If Mr. Bergh has no prejudice against attending to 
something within his jurisdiction, we would sug- 
gest that he see if he cannot break up these shock- 
ing exhibitions. For a somewhat similar case, see 
25 Alb. Law Jour. 102. 


We have said that we believed Frayne guilty of 
manslaughter. His offense is a misdemeanor by the 
law of 1873, if that is preserved in the Penal Code. 
There may be some question whether it is a ‘‘ willful 
discharge of firearms,” within section 468 of that 
Code. Possibly it may come within section 195, as 
an ‘‘unlawful, negligent or reckless act, and thus 
be manslaughter. But it seems to be manslaughter 
at common law. In Reg. v. Salmon, 6 Q. B. Div. 79; 
8. C., 23 Alb. Law Jour. 273, three were convicted 
of manslaughter for firing rifles at a target in an 
apple tree one hundred yards distant, and killing a 
boy four hundred yards beyond. In Lister v. Com- 
monwealth, Pennsylvania Supreme Court, October 2, 
1882, the defendant, a passenger on a railroad car, 
filled almost exclusively with delegates and others 
who had been attending a political convention, dis- 
charged a loaded pistol downward by his seat, the 
ball from which entered the foot of Josephs, inflict- 
ing a severe wound; he had previously discharged 
the pistol in the same manner, while flourishing a 
seeming pistol, which was in reality a cigarette case, 
with the intent to create temporary alarm, and then 
to dissipate the same by explaining that the dis- 
charge did not come from the cigarette case; the 
pistol was discharged with intent to shoot into the 
floor and not to injure Josephs or any other person, 
and was fired in the spirit of frolic. A conviction 
of assault and battery was sustained. The court 
said: ‘‘From such facts the law will imply malice. 
In a case somewhat analogous in principle to the one 
before us, it was said, in reference to the prisoner, 
that he acted unlawfully and maliciously; not that 
he had any personal malice against the individual 
injured, but in the sense of doing an unlawful act, 
calculated to injure, and by which others were in 
fact injured. Just as in the case of a man who fires 
a gun amongst a crowd—it is murder if one of 
the crowd be thereby killed. Queen v. Martin, 8 Q. 
B. Div. 54.” 


Mr. Austin Abbott, for whose opinions all law- 
yers have profound respect, remarks, in the New 
York Daily Register, on the project of changing the 
mode of appointment of our chief judge: ‘“ Proba- 
bly the strongest advocates of the elective system 
could not claim that that system is particularly 
suited to choose among a bench of judges which 
should be the chief, nor in adding from among law- 
yers at large a new member to the bench, to say 
that he should be their chief. In those jurisdictions 
where the selections of judges are by appointment 
by the executive, the appointment usually deter- 





mines the chiefship. We are inclined to think that 
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where the elective system prevails there would be a 
balance of advantages in favor of allowing a court 
to choose its own chief from among its own num- 
ber, or in adopting the rule of seniority of service. 
The liberty of choice system has the advantage of 
being likely to designate the one who, on the whole, 
would be most satisfactory to those over whom he 
is to preside; but the process of election might 
sometimes involve embarrassing personal considera- 
tions which would not promote the harmony and 
social unity of the court. The rule of seniority 
would sometimes place in the seat of the chief the 
least competent man; but it would have the advant- 
age of always designating one who possesses expe- 
rience; and a less competent man who has observed 
and worked under the methods of predecessors 
would not necessarily be less useful as a chief than 
one of superior gifts and strange to the situation.” 


The president of the ‘‘Policyholders’ Associa- 
tion,” of the city of New York, sends us a circular 
pointing to the abuses of the receiverships of in- 
solvent insurance companies, etc. Some of the rea- 
soning of this circular is very absurd. For exam- 
ple, it sets forth a list of eleven companies, giving 
the time consumed in settling the affairs of each, 
and then adding up the separate items, concluding, 
‘*total number of years consumed in settling up, 67 
years.” The same table shows that the first ap- 
pointment was in 1873, nine years ago. So a list of 
seventeen broken banks concludes, ‘‘total years 
consumed in settling up, 117 years, one month,” 
whereas the same list shows that the earliest ap- 
pointment was in 1871, eleven years ago. The fal- 
lacy of this reasoning is apparent. But the follow- 
ing table tells it own story, and cannot be criticised: 





Company. nes, a al 

Asbury Life........... $26,819 73 $118,165 
Continental........... 288,915 14 695,000 
North America........ 107,545 55 561,719 
Pe ee 51,511 76 Nothing. 
Security..... Seay 76,548 91 124,077 
Atlantic Mutual....... 70,688 00 101,860 
RD ks Gas decscnss 94,801 79 162,491 
TROMBCHC 2. noc ccccce oe 9,137 00 Nothing. 
Widows’ and Orphans’, Included Nothing. 
Reserve Mutual........ in Nothing. 
New York State....... Guardian. Nothing. 
i cnsins-vcnean $725,967 88 $1,763,312 





Ratio of management expenses, 41 1-5. 

And the following statement is not overdrawn: 
‘* While the theory is that a receiver is a functionary 
who steps into a bankrupt corporation for the pur- 
pose of gathering up the remains and dividing the 
money among those to whom it belongs, the practice 
is for the said receiver to take possession of the 
assets of a bank or insurance company, divide these 
among his friends and the friends of the judge who 
appointed him; taking care, of course, to secure 
sufficient for himself to keep him comfortably in 





his old age.” There can be no doubt that the ad- 
ministration of the affairs of the insolvent corpora- 
tions of this State has been a disgrace to the State, 
Now let us see if the new ‘‘reform” Legislature 
will do any thing about it, or if they do, what the 
‘*reform”’ governor will say of it. 


The decision of our Court of Appeals in Schultz v, 
Schultz, that a wife cannot maintain an action of 
damages against her husband if he assaults and bat- 
ters her,does not go to the extent of sustaining hus- 
bands in assaults on their wives, as some newspapers 
seem to imagine. Such husbands are punishable 
criminally, ‘‘A husband has no right to strike his 
wife, even if she is drunk and disorderly.” The 
law simply holds that it is impolitic to grant the 
wife pecuniary damages therefor. If her husband 
has maltreated her in this way, let her prosecute 
him criminally. If she is unwilling to do that, 
there is no reason why she should be encouraged to 
convert the indignity into a financial speculation. 


The decent part of the community will rejoice 
that our Court of Appeals have affirmed the action 
of Judge Gilbert, in Brooklyn, in committing the 
aldermen for contempt in disobeying his injunction. 
These fifteen municipal ruffians, being temporarily 
enjoined from certain action about a street railway, 
shut themselves up, locked the door, and proceeded 
deliberately to disobey the injunction, which mean- 
while had been made permanent, but the service of 
which these fellows thus evaded, The judge sen- 
tenced them to a fine of $250 each, and to impris- 
onment in the common jail for terms varying from 
ten to thirty days. Now let them go to jail. We 
should be glad to see them accompanied by the law- 
yer, if any, who advised them to disobey. There 
seems to be a growing determination in the com- 
munity to have the laws obeyed and respected, and 
every effort in this direction should be encouraged. 


————_¢—___—_. 


NOTES OF CASES. 





N Detroit Savings Bank v. Zeigler, Michigan Su- 
preme Court, October, 1882, 14 Rep. 658, A. 
gave a bond, with sureties, for the faithful perform- 
ance of his duties as receiving teller in a bank. 
During the temporary absence of the general teller, 
A. was appointed by tiie cashier to perform his du- 
ties. While so employed, he embezzled funds of 
the bank which came into his hands. Held, that the 
sureties on his bond were liable, though the money 
did not come into his possession as receiving teller. 
Cooley, J., said: ‘‘The sureties upon an official 
bond undertake for nothing which is not within the 
letter of their contract. The obligation is strictis- 
sime juris ; and nothing is to be taken by construc- 
tion against the obligors. They have consented to 
be bound to a certain extent only, and their liability 
must be found within the terms of that consent. 
Paw Paw v. Eggleston, 25 Mich. 36, 40; Detroit v. 
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Weber, 29 id. 24; Johnston v. Kimball, 39 id. 187; 
Bullock v. Taylor, id. 1387; 8. C., 833 Am. Rep. 356; 
United States v. Boyd, 15 Pet. 187; State v. Cutting, 
2 Ohio St. 1; McCluskey v. Cromwell, 11 N. Y. 593; 
Urmston v. State, 73 Ind. 175. This is familiar law, 
and rests on sound reason. But has this law any 
application to the facts of this case? The judge of 
the Superior Court thought it had, and turned the 
case out of court. We are not satisfied he was cor- 
rect in this. The bank, it appears, was one which 
had two departments; a savings department and a 
commercial department. It had for both one cash- 
ier and one general teller, and the money does not 
appear to have been kept separate, but was brought 
daily into a common fund. The receiving teller 
was subordinate to the general teller, as well as to 
the cashier. The exact duties of the receiving teller 
of the savings department do not seem to have been 
particularly defined, except as the designation of 
the office would define them, or as they would be 
indicated by the condition of the bond. He was to 
be responsible for ail such sums of money, property, 
and funds as the cashier might place in his hands as 
such teller, and also for all such other money, prop- 
erty, and funds as might otherwise come into his 
hands as such teller, His duty was to account faith- 
fully for all these. When the teller should stand at 
his desk and receive savings deposits, he would, of 
course, receive them as receiving teller; and it 
might also be said that he would receive them be- 
cause they were placed in his hands by the cashier, 
who, as chief financial officer of the bank, had 
placed him at that post. But if the defense is cor- 
rect in the view taken of this officer’s duties, it is 
not very manifest that the cashier could have had 
any occasion to intrust him with moneys otherwise. 
He simply received what was paid in, and handed 
it over to the general teller. What occasion could 
have arisen for putting other moneys into his hands 
as receiving teller merely? But we think this view 
is too restricted and narrow. Every such appoint- 
ment is made with the general course of business in 
such institutions in mind, and it must contemplate 
that what is customary will take place. If it is 
customary for one officer to assist another when the 
need arises, we must assume that he expected to 
render such assistance, and that by implication he 
undertook to do so as a part of his official duty. 
And if he was bound to have this understanding of 
his undertaking and his duty, his sureties were 
bound to have the like understanding. The num- 
ber of officers of a bank will vary with the extent 
of the business and with its needs. There may ‘be 
only a president and cashier, but there will com- 
monly be a teller, and there may also be a vice- 
president, assistant cashier, one or more assistant 
tellers, and such number of book-keepers, messen- 
gers, and other-assistants as the business may re- 
quire. When a cashier and a teller are sufficient 
for all the ordinary needs of the bank, is a cashier 
performing an official act, when in the temporary 
absence of the teller, he steps to the teller’s place 





and receives a deposit ? Or is the teller acting out- 
side his duty, when under corresponding circum- 
stances, at the cashier’s request, he answers the 
ordinary calls at the cashier’s table ? We think not. 
We think any such interchange of assistance as 
temporary need may require is fairly within the con- 
templation of any appointment to such a place of 
the undertaking in accepting it, and of an official 
bond that might be given by the appointee. If this 
were not so, every officer in a bank would require 
an assistant, or the business of the bank would 
come to astop whenever temporary illness or any ne- 
cessity whatever should for any time, however short, 
take him from hisdesk. We agree entirely with the 
defense that it is not legally competent to impose 
new duties upon an officer to the prejudice of his 
sureties, but we do not think such a temporary 
assignment is a case of that nature.” Compare Na- 
tional Mechanics’ Banking Association v. Conkling, 
New York Court of Appeals, October, 1882, 14 Rep. 
631, holding that the sureties on the bond of an 
officer of a bank are not bound for any default of 
their principal when appointed to another and more 
responsible office therein, under general words of 
liability for the faithful performance of other duties 
than those of the office to which he has been ap- 
pointed, when he shall be assigned thereto. Such 
an assignment must be supposed to be of a tempo- 
rary character, and the recital of the bond will con- 
trol the liability of the sureties under a permanent 
change in the duties of their principal to a more re- 
sponsible position. Here the recital was of ‘‘such 
book-keeper as aforesaid, or whilst engaged in any 
other office, duty, or employment relative to the 
business thereof.”” Earl, J., said: ‘‘The recital in 
the conditions of the bond shows that Joseph had 
been appointed to the office of book-keeper; that 
he had accepted that office and consented to per- 
form the duties thereof. That was the office brought 
to the attention of the sureties, and which they had 
in mind when they executed the bond. The recital 
in such bonds, undertaking to express the precise 
intent of the parties, controls the condition or obli- 
gation which follows, and does not allow it any ope- 
ration more extensive than the recital which is its 
key, and so it has been held in many cases. In Lon- 
don Assurance Co. v. Bold, 6 Q. B. 514, Wightman, 
J., said: ‘In truth, the recital is the proper key to 
the meaning of the condition.’ In Hassell v. Long, 
2 M. & S. 370, Ellenborough, C. J., said that the 
words of the recital of a bond afforded the best 
ground for gathering the meaning of the parties. 
In Pearsall v. Summersett, 4 Taunt. 593, it was held, 
as expressed in the head-note, that ‘the extent of 
the condition of an indemnity bond may be re- 
strained by the recitals, though the words of the 
condition import a larger liability than the recitals 
contemplate.’ See also, Peppin v. Cooper, 2 B. & A. 
431; Barker v. Parker, 1 T. R. 287; Liverpool Water- 
works Co. v. Atkinson, 6 East, 507; Tradesmen’s Bk. 
v. Woodward, Anthon N. P. (2d ed.) 300, Here the 
sureties undertook for the fidelity of their principal 
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only while he was book-keeper; but if, while book- 
keeper, the duties of any other office, trust, or em- 
ployment relating to the business of the bank were 
assigned to him, their obligation was also to extend 
to the discharge of those duties. While book- 
keeper he might temporarily act as teller, or dis- 
charge the duties of any other officer during his 
temporary illness or absence, or he might discharge 
any other special duty assigned to him, and while 
he was thus engaged the bank was to have the pro- 
tection of the bond. There are no words binding 
the sureties in case of the appointment of their 
principal to any other office. They might have been 
willing to be bound for him while he was book- 
keeper or temporarily assigned to the discharge of 
other duties, but yet not willing to be bound if he 
should be appointed teller or cashier, and as such, 
placed in the possession or control of all the funds 
of the bank. This is a case where the general 
words subsequently used must be controlled and 
limited by the recital. A surety is never to be im- 
plicated beyond his specific engagement, and his 
liability is always strictissimi juris, and must not be 
extended by construction. His contract must be 
construed by the same rules which are used in the 
construction of other contracts. The extent of his 
obligation must be determined from the language 
used, read in the light of the circumstances sur- 
rounding the transaction. But when the intention 
of the parties has thus been ascertained, then the 
courts carefully guard the rights of the surety and 
protect him against a liability not strictly within the 
precise terms of his contract. Ludlow v. Simond, 2 
Cai. Cas. 1; Crist v. Burlingame, 62 Barb. 351; Me- 
Cluskey v. Cromwell, 11 N. Y. 593; Gates v. McKee, 
13 id. 232; Rochester City Bank v. Elwood, 21 id. 88; 
Pybus v. Gibb, 38 Eng. L. & Eq. 57.” 

In Pollock v. U. S. Mut. Accident Association of the 
City of New York, Pennsylvania Common Pleas, 
September 29, 1882, 12 W. N. C. 251, there was a 
condition against liability for ‘‘ any bodily injury of 
which there shall be no external or visible sign 
* * * or to any death or disability which may 
have been caused wholly or in part * * * by 
the taking of poison.” ‘‘And no claim shall be 
made under this certificate when the death or in- 
jury may have been caused * * * by suicide 
(felonious or otherwise, sane orinsane) * * * or 
by self-inflicted injuries * * * or when death 
or injury may have happened in consequence of vol- 
untary exposure to unnecessary danger, hazard, or 
perilous adventure.” The decased came to his death 
by unintentionally drinking a deadly poison. Held, 
no liability. The court said: ‘‘It is admitted that 
this policy ought to be liberally construed, full jus- 
tice should be done to the assured, and of two con- 
structions that which is most favorable to him should 
be adopted. The authorities are clear as to these 
points, and require no discussion. The difficulty in 
this case arises from the fact that the words ‘ ex- 
ternal, violent, and accidental means,’ are qualified 
and limited by the proviso which declares that the 





benefits of the certificate shall not extend ‘to any 
injury of which there shall be no external or visible 
sign * * * nor to any death or disability which 
may have been caused wholly or in part * * * 
by taking of poison.’ It is useless to decide whether 
this death was caused by ‘external, violent, and ac- 
cidental means,’ while the proviso remains in the 
certificate or policy. If the death by poison had 
been intentional, it would either have been by rea- 
son of ‘medical treatment,’ or by ‘suicide (felonious 
or otherwise, sane or insane).’ The words of the 
certificate, ‘by taking of poison,’ can have no mean- 
ing unless intended to reach just such a case as 
this. The company did not mean to insure against 
a death produced by the unintentional drinking of 
poison, and not even to a death produced by ‘ex- 
ternal, violent, and accidental means,’ where there 
shall exist ‘no external or visible sign.’ Two ad- 
judged cases nearest in principle to this, Bayless v. 
Travellers’ Ins. Co., 14 Blatch. 143, and Hill v. Hart- 
ford Accidental Ins, Co., 22 Hun, 187, both sustain 
the view we take; even the dissenting opinion in 
the last cited case contains the principle applied 
here.” But in Penfold v. Universal Life Ins. Co., 85 
N. Y. 317; S. C., 39 Am. Rep. 660, it is held that a 
policy of life insurance, conditioned to be void if 
the insured should die by his own hand or act, vol- 
untarily or otherwise, is not avoided by his inno- 
cently taking a fatal overdose of medicine, while 
sane. 





IMPLIED COVENANT OF FITNESS ON 
LEASE OF REAL HSTATE. 





HE case of Naumberg v. Young, 44 N. J. 331, de- 
serves special attention for the importance of 
the question under consideration, and for the ex- 
haustive review of the authorities in point. It was 
there held that upon a written lease of a factory 
with its fixtures and machinery, there is no implied 
warranty that the machinery is in good repair or of 
sufficient capacity for the work for which the prem- 
ises are designed; and that oral testimony was inad- 
missible to prove that the landlord, during the nego- 
tiations, guaranteed that the engine and boiler were 
in thorough repair and would furnish sufficient 
power for the business. 

After laying down the general rule of the inad- 
missibility of parol evidence to add to or alter the 
terms of a written contract, and specifying the chief 
exceptions, namely, a distinct and collateral parol 
agreement (Lindley v. Lacey, 17 C. B. [N. 8.] 578); 
and a written agreement conditioned on an unper- 
formed oral agreement (Pym v. Campbell, 6 E. & B. 
370; Wallis v. Littell, 11 C. B. [N. S.] 369); the 
Supreme Court, by Dupue, J., thus comment on 
some other cases: ‘‘ Three recent English cases have 
carried the doctrine of the admissibility of parol evi- 
dence where there is a written agreement between 
the partics, to anextreme length. Morgan v. Griffith, 
L. R., 6 Exch. 70; Erskine v. Adeane, L. R., 8 Ch. 
App. 756; Mann v. Nunn, 43 L. J., C. P. (N. 8.) 
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241. Morgan v. Griffith and Erskine v. Adeane are 
almost identical in their facts. A farmer in treaty 
for grass lands declined to take them, on the ground 
that the property was overrun with rabbits. The 
lease, as prepared in writing, reserved to the lessor 
the right to kill game. The lessee refused to exe- 
cute it until the lessor promised to kill down the 
game. The rabbits not having been destroyed, the 
tenant sued the landlord for the damage done by 
them to the grass and crops; and evidence by parol 
of the landlord’s undertaking to keep down the 
game was admitted. Morgan v. Griffith was de- 
cided upon little consideration. The ground of 
decision was that the verbal agreement was collat- 
eral to the lease, and did not affect the mode of en- 
joyment of the land demised. Erskine v. Adeane 
was decided by two equity judges on the authority 
of Morgan v. Griffith, reversing the decision of Lord 
Romilly, M. R., who had excluded the evidence, for 
the reason that the alleged agreement was not a dis- 
tinct agreement, but an alteration of the original 


terms of agreement, and to be binding, should have. 


been inserted in the lease. Morgan v. Griffith was 
approved in Angell v. Duke, L. R., 10 Q. B. 174; but 
it is apparent from the report of the latter case that 
the approbation expressed had reference only to the 
fact that such an agreement was not within the stat- 
ute of frauds; for Angell v. Duke, on that occasion, 
was argued on demurrer, and the only point of de- 
murrer was that the agreement in question was for 
an interest in lands within the statute of frauds; 
and it appearing on the face of the pleading that 
the landlord’s agreement sued on— to put the house 
in repair and send more furniture into it— was un- 
tecedent to and collateral to the contract of letting, 
the declaration was sustained. But at the trial oral 
testimony was tendered of the alleged promise in 
the course of a treaty for the lease, and the lease 
containing a demise of the house and the furniture 
in it, comprised in a schedule annexed, Blackburn, 
J., rejected the testimony, and held that the lease 
was conclusive as to all that referred to the taking 
of the house and furniture, and his ruling was sus- 
tained by the court in bane. Angell v. Duke, 32 L. 
T. (N. 8S.) 820; 23 W. Rep. 548. In Mann v. Nunn 
the defendant let a messuage in an unfinished state, 
by a written agreement. Before and at the time of 
signing the agreement, he verbally promised to put 
the premises in a condition fit for habitation — men- 
tioning, among other things, a new water-closet. 
He failed to put in the closet, and oral testimony of 
his promise was held to be competent in an action 
by the tenant for damages. The landlord’s promise 
possibly may be considered to relate to what Chief 
Justice Erle, in Lindley v. Lacey, calls a preliminary 
matter to be done at once, before the lease should 
take effect. Mann v. Nunn was doubted by Black- 
burn, J., in Angell v. Duke, 32 L. T. 320, and if 
the landlord’s promise be regarded as in the nature 
of a covenant to repair, is contrary to that line of 
cases which hold that such an undertaking cannot 
be established by parol if the premises are let by a 
lease in writing.” 





After reviewing the application of the general 
rule to a number of related cases, the court con- 
tinue: ‘‘In the present case the lease is perfect and 
complete in all its parts. On its face it purports to 
express the terms of the letting as finally agreed 
upon. The effort is to’engraft, by parol evidence, 
a contract of warranty upon a contract in writing, 
which appears to be complete and perfect, and is 
silent on that subject. Oral testimony cannot be 
admitted for this purpose without breaking down 
the rule which permits parties to make their written 
contracts the only evidence of their undertakings, 
and enables them to protect themselves from the 
hazard of uncertain oral testimony with respect to 
their engagements. Where the lease contains no 
warranty of the condition of the premises, declara- 
tions of the lessor on that subject are not admissible 
to create a warranty; such proof would be adding 
to the written agreement by parol evidence. Dutton 
v. Gerrish, 9 Cush. 89, and Brigham v. Rogers, 17 
Mass. 571, are directly in point. In the first of 
these cases parol evidence of a warranty of the con- 
dition of the premises demised—there being @ 
written lease — was excluded; and in the second it 
was held, that where an estate was demised by lease 
under seal, no action lay on a parol promise made 
by the lessor at the time of executing the lease, 
that the water on the premises demised would be 
good and that there would be enough of it, and if 
not he would make it so. 

‘*Nor will a warranty, such as has been sued on, 
be implied from the contract of letting. The gen- 
eral doctrine of the law is, that upon a demise there 
is no implied contract that the property is fit for the 
use for which the lessee requires it, whether for hab- 
itation, occupation or cultivation. Sutton v. Temple, 
12 M. & W. 52; Hart v. Windsor, id. 68; Erskine v. 
Adeane, L. R., 8 Ch. App. 756; Clives v. Willoughby, 
7 Hill, 88; Dutton v. Gerrish, 9 Cush. 89; Foster v. 
Peyser, id. 242; Wood on Land. & Ten., § 382, 
There 1s no implied duty on the owner of a house 
which is in a ruinous and unsafe condition to inform 
a proposed tenant that it is unfit for habitation, and 
no action will lie against him for an omission to do 
so in the absence of express warranty or deceit. 
Keates v. Earl of Cadogan, 10 C. B. 591. An obliga- 
tion on the part of the landlord will not be implied 
that he shall make substantial repairs because of the 
premises being in a dangerous condition. Gott v. 
Gandy, 2 E. & B. 845. The doctrine with respect 
to covenants implied from the letting has been held 
in great strictness in this State. A covenant on the 
part of the lessor, even for title, will not arise from 
the relation of landlord and tenant; there must be 
either an express agreement to that effect, or words 
must be used from which such an agreement can be 
implied. Gano v. Vanderveer, 5 Vroom, 293. 

*¢ Smith v. Marrable, 11 M. & W. 5, contains the 
only exception to the general rule that from the let- 
ting no implied undertaking will arise that the 
premises are fit for or adapted to the purposes for 
which they were let. There a furnished house was 
let to a tenant for a short term — five or six weeks, 
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It was found to be infested with bugs and unfit for 
habitation. The tenant quit for that reason, and 
set up these facts as a defense to an action for use 
and occupation, and his defense was allowed by the 
court. This case was explained and distinguished 
by Lord Abinger in Sutton v. Temple, 12 M. & W. 
52, as resting on exceptional grounds. It was greatly 
shaken by Hart v. Windsor, 12 M. & W. 68, but has 
since been followed in the English courts as an ex- 
ceptional case in Wilson v. Finch, L. R., 2 Exch. 
Div. 336, where the court, following Smith v. Mar- 
rable, held that a family taking a lease of a furnished 
house might refuse to occupy it, and defend an ac- 
tion for rent, if the house, owing to the defective 
drainage, was unfit for habitation. The reasoning 
on which these cases were decided was subjected by 
Bramhall, L. J., in Robertson v. Amazon Tug and 
Lighterage Co., 46 L. T. (N. 8.) 146, to a criticism 
bordering on ridicule. Smith v. Marrable was dis- 
tinguished by Parke, B., in Sutton v. Temple, 12 M. 
& W. 65, on the ground that the contract was of a 
mixed nature, being for a house and furniture; and 
in Cleves v. Willoughby, 7 Hill, 86, the case was 
likened to a sale of provisions for domestic use, on 
which the law will imply a contract that they are 
wholesome and fit for use. Certain it is that Smith 
v. Marrable has never been followed, except under 
the precise circumstances on which it was decided, 
and then only as enabling the tenant to abandon the 
premises, rescind the lease, and defend against the 
payment of rent. The case has never been cited to 
raise an implied warranty under any other circum- 
stances without disapproval. The distinction be- 
tween such a condition of the premises as will justify 
the refusal of the tenant to enter and occupy, and a 
warranty which will subject the lessor to an action 
for damages, is referred to by Cotton, L. J., in Rob- 
ertson v. Amazon Tug and Lighterage Co.” 

For some comments on Smith v. Marrable, see 2 
Alb. Law Jour. 3. 

In Lewis v. Seabury, 74 N. Y. 409; 8. C., 30 Am. 
Rep. 311, in a written lease, silent as to fixtures, it 
was provided that the lessee should make all neces- 
sary ‘‘improvements and repairs.” For an inde 
pendent consideration, the lessor agreed that certain 
fixtures should remain for the lessee’s use. An out- 
going tenant removed them, and the lessor promised 
to replace them, but failing to do so, the lessee re- 
placed them at her own expense, and the lessor 
promised to make it right. Held, that parol evi- 
dence of the agreement about the fixtures was com- 
petent, and the lessee was entitled to recover the 
sum so expended. Hand, J., said: ‘*The case is 
undoubtedly very near the line, but I am inclined to 
think that such parol agreement was a separate and 
independent one, touching a subject not covered by 
the lease, and made for an independent considera- 
tion paid by the plaintiff, not stipulated for or re- 
ferred to in the lease.” Citing Hope v. Bale, 58 N. 
Y. 380, and distinguishing Johnson v. Oppenheim, 55 
id. 280. Inthe absence of fraud or express agree- 


ment, the lessor is not liable to the tenant or others 
for the condition of the premises, no: does he un- 





dertake that they are tenantable for the purposes for 
which they are apparently intended. Jaffe v. Har- 
teau, 56 N. Y. 898; 8. C., 15 Am. Rep. 438. In 
this case the defect was the lack of a safety-valve to 
a boiler. 

But fraud will be imputed where the landlord lets 
premises for habitation, knowing them to be infected 
by a contagious disease, without notifying the ten- 
ant, and he will be held liable in damages to the 
tenant attacked by such disease. Cesar v. Karutz, 
60 N. Y. 229; S. C., 19 Am. Rep. 164; Minor vy, 
Sharon, 112 Mass. 477; 8. C., 17 Am. Rep. 122, and 
note, 127. Soin Haton v. Winne, 20 Mich. 156; 8. 
C.,4 Am. Rep. 377, where defendant, occupying 
plaintiff’s lands as licensee, pastured upon it sheep 
affected with an infectious disease, and told him 
there was no danger, and plaintiff, ignorant of his 
danger, turned his sheep in, and they contracted the 
disease. This seems somewhat opposed to Erskine 
v. Adeane, supra, holding that on a lease of land for 
agricultural purposes there is no implied warranty 
that no noxious plants are growing on the premises. 


—_——_e——_——— 
VALIDITY OF DIVORCES UPON CON- 
STRUCTIVE PROCESS OF OTHER 
STATES AGAINST RESIDENTS 
OF NEW YORK. 
li 


Here, as in the Cheever case, the members of the au- 
thority cited are essential to the proposition of the 
court, and here again it cannot be fairly said that the 
unqualified indorsement of the conclusions does not 
indorse the reasoning necessarily leading to them. 
Indeed the parallel reasoning is plain in the distinction 
marked in the case between the invalidity of a judg- 
ment to directly affect interests without the State, and 
the validity of a judgment which may affect them 
indirectly (p. 725), and further in the court’s basing its 
proposition as to divorce upon the right of the scver- 
eignty to regulate status. Note also that if the 
propositions laid down by the cases cited by People v. 
Baker, 76 N. Y.78, 83, ‘* were not inconsiderate expres- 
sions nor dicta merely.”’ (Id.) Not inconsiderate 
expression nor dictum merely, as well was the contrary 
proposition of Pennoyer v. Neff. It was a distinction 
expressly and designedly marked in order to stop an 
inference from the broad language before used that 
under no circumstances could jurisdiction be had by 
constructive process upon * non-resident unless prop- 
erty was attached. ‘‘To prevent any misapplication of 
the views expressed in this opinion,” says the court 
(p. 734). And there was grave necessity that the 
distinction should be sharply drawn. For the authority 
of the Supreme Court upon intestate judgments is 
final. To it the States must bow. Now let it be 
thought that by that supreme authority any judgment 
whatever is absolutely null when had against a non- 
resident by constructive process without attachment 
of property, and this would ‘follow until the mistake 
could be corrected by the court itself. There would 
fall to the ground the absolute and fundamental right 
of a sovereignty to adjudicate upon the status of its 
citizens; there would fall with the right, every divorce 
against a non-resident upon constructive process had 
under statutes enacted by virtue of that right; there 
would fall marriages had in the faith of the statutes, 
and the legitimacy of children begotten in those mar- 
riages, while rights of property dependent upon 
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marriage and legitimacy would be in endless contest 
and confusion. Plainly indeed this was no inconsid- 
erate expression nor dictum. 

Notwithstanding these clear consequences of such a 
mistake, the doctrine was put forth by dicta and dicta 
in case after case in New York, until this very case ‘of 
Pennoyer v. Neff. It was when driven home by that 
case that the stubborn logic of the opposite doctrine 
first got from our Court of Appeals this admission: 
‘*We must and do concede that a State may adjudge 
the status of a citizen toward a non-resident; and may 
authorize to that end such judicial proceedings as it 
sees fit; and that other States must acquiesce, so long 
as the operation of the judgment is kept within its own 
confines.”” People v. Baker, 76.N. Y. 78, 84. And this 
further admission: ‘ Hence if one party to a proceed- 
ing is domiciled in a State, the status of that party as 
affected by the matrimonial relation may be adjudged 
upon and confirmed or changed in accordance with the 
laws of that State.’’ Id. 84, 85. These admissions are 
fatal. For by those admissions a State may adjudicate 
upon the marriage status of a citizen by such judicial 
proceedings as it sees fit, the judgment had to be valid 
within its own confines. And by the higher authority 
of the United States Supreme Court, a judgment of 
divorce had upon constructive process only against a 
non-resident would be a judgment valid to determine 
the status of one of its own citizens and binding within 
the State. Pennoyerv. Neff, p. 734; Cheeverv. Wilson, 
as analyzed supra. But the effect of the valid judg- 
ment would not stop there. For the Constitution of 
the United States (art. 4,§1; 1 U.S. Stat. at Large, 
122, cap. 11; U. 8S. R.S., § 905) gives full faith and 
credit to the judicial proceedings of a Statein every 
other State. Those judicial proceedings are not cir- 
cumscribed by the Constitution—they are not judicial 
proceedings in personam only—but are all judicial pro- 
ceedings Whatsvever. Cf. Barber v. Barber, 21 How. 
(U.8.), 582, 591. Now that full faith and credit gives to 
every valid judgment the same effect in every other 
State as inthe State where recovered. Mills v. Duryea, 
7 Cranch, 481; Hampton v. McConnell, 3 Wheat. 234; 
McElmoyle v. Cohen, 13 Pet. 312, 325. Hence, if a hus- 
band is freed from the marital relation by a judgment 
of divorce had and admittedly valid in his new domi- 
cile, the judgment of divorce to have the same effect 
in every other State must there also free him. Barber 
v. Barber, supra. And hence a wife, a resident of New 
York, the partner to the marital relation, would there 
find herself barred by the judgment from asserting any 
right asa wife, against the former husband. For at 
every turn of her proceedings to bold him as her 
husband, the judgment would conclusively establish 
that where it was validly had, the man was made single 
by it, that he was also under the Constitution made 
single by it in New York, and that no man thus con- 
clusively single can be under any marital duty or dis- 
ability—that there isno marriage in fact as to him. 
Furthermore the State itself, if the man remarried 
within it, would be powerless to punish him; the 
judgment again would conclusively establish that the 
man was single when he married, and to so marry is 
certainly legal. It would follow that out of regard for 
the wife’s rights,which the State can in no wise enforce, 
People v. Buker deprives her of rights common to 
every husbandless woman, and binds her to celibacy 
with a criminal sanction. And this simply because 
she failed to do what she may have had neither the 
means nor the power to do, voluntarily appear to the 
husband’s divorce. 

The fundamental trouble with People v. Baker would 
seem to be that it is based on false premises. There is 
not as supposed any attempt made by the foreign 
judgment to subvert the policy of this State. Such an 


attempt would of course be nugatory. What the 





judgment does is simply to destroy effectually every- 
where the marriage status of the citizen of the State 
wherein the judgment was had. The actual effect of 
the judgment upon the marriage is the effect of 
necessity. There can be no wife without a husband or 
husband withouta wife, in nature, in reason or in law. 
People v. Hovey, 5 Barb. 117. The two are indispen- 
sable elements. Eliminate one of them and the relation 
necessarily falls. 

Before going further let there be noted some dis- 
tinctions and some rules. There has already been 
seen the marked distinction between the action in rem 
and the ordinary action in personam. The distinction 
is here so vital that it should be again put forth; the 
more so since around this subject there has formed 
such a nimbus of prejudice that elementary proposi- 
tions must be iterated and reiterated in order that 
there may be clear seeing. The judgment in rem then 
acts upon the res within the territory only—it is con- 
fined in its direct effect to the res, both where had and 
everywhere else—but so faras it does act it acts con- 
clusively, and it needs to its validity everywhere 
neither service of process nor appearance, but only 
such notice as the sovereignty has deemed enough to 
be fairly likely to apprize those interested in the res of 
what is doing. That notice however isessential. The 
action in personam, on the contrary, goes to the per- 
formance or non-performance by the defendant of an 
act, or to the recovery against him of money simply— 
itis personal in its aim—and as against a non-resident 
is null, unless he either voluntarily appears or has 
process served upon him within the State. This rule 
is so strict that without that appearance or service, 
though there is in the State property of the non- 
resident defendant, over which the State has therefore 
sovereignty and jurisdiction, yet to the satisfaction of 
a judgment in a personal action the property cannot be 
applied, if before the judgment the property has not, 
by process upon itself, been directly subjected to the 
jurisdiction of the court. Pennoyer v. Neff, 95 U. 8S. 
714. It is therefore in the action in personam that the 
strict rule of justice requires ‘personal notice 
(process), and a chance to be heard” (per Folger, J., 
People v. Baker, 76 N. Y. 78, 88), though of course in an 
action in rem that chance is given. Fora judgmentin 
personam may be made the means, and a practically 
irresistible means, of the successful prosecution 
elsewhere of an action in personam of the defendant. 
Contrariwise the action in rem cannot go beyond the 
res adjudicated upon—beyond the res it is no evidence 
whatever. Pennoyer v. Neff, supra. The defendant in 
the latter case is therefore personally safe. But 
radically different as the types of the actions are, they 
may show in one action. Pennoyer v. Neff, swpra; 
Cooper v, Reynolds, 10 Wall. 308. Such is the ordinary 
case of an attachment against a non-resident’s 
property within the State—when the action is in rem 
simply—followed by personal service of process upon 
the defendant within the State, or by a voluntary 
general appearance by him—when the action becomes 
in personam as well. Id. It is indisputable that the 
judgment would be valid and conclusive as to the 
property against the owner, even within his own 
foreign State, though he neither appeared nor had valid 
personal service of process upon him, and notwith- - 
standing that his interest in the property, the interest 
of one domiciled in another State and protected by its 
laws, may be profoundly affected or completely 
annulled. The court would have had jurisdiction of 
the subject-matter and of the person of the owner as 
well, in order to effectually adjudicate upon the thing 
subject to its absolute sovereignty. 

In like manner, the action of divorce often has the 
two phases of an action in rem and an action in 
personam. Fora wife, obtaining a decree of divorce, 
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obtains a judgment in rem upon her status as affected 
by the marriage relation, and obtaining with it a 
decree for alimony, obtains a personal judgment for 
the payment of money in no wise differing, so far as 
that branch of the judgment is concerned, from the 
judgment recovered in any other action in personam. 
2 Bish. Marr. & Div., § 159. So that of course that 
branch of the judgment is as void as a judgment in any 
other action in personam would be void, unless juris- 
diction had been had by due process or appearance, 
while the other branch of the judgment would be as 
valid as any other judgment in rem had upon con- 
structive process merely 

Before there was recognized the true character of the 
marriage relation as a status, it was viewed as a civil 
contract merely. Naturally therefore the remedy of 
divorce, considered as a remedy upon a civil contract, 
was assimilated to the remedies in contracts generally, 
the same rules applied to determine jurisdiction, and 
the judgment had deemed to bean ordinary judgment 
in personam. It may be said that not until Kinnier v. 
Kinnier, 45 N. Y. 535, was marriage as a status recog- 
nized in New York. 

There is no jurisdiction without domicile (2 Bish. 
Marr. & Div., §§ 144, 147; Kinnier v. Kinnier, supra), but 
the domicile of one party only is sufficient. Cheever 
v. Wilson, 9 Wall. 108. The latter proposition was not 
specifically recognized in New York until People v 
Baker, 76 N. Y. 78, 84. 

Fraud vitiates every thing into which it enters, no 
matter how solemn in character. Bottomley v. United 
States, 1 Story, 135, 147, per Story, J. 

In construing the opinion of the court in a case, in 
order to fix the extent of its authority as a precedent, 
in is well settled that first, ‘‘ Whatever may be the 
language of the judges, the decision, as a precedent in 
the strict sense binding in future causes, extends no 
further than the facts involved in the case as appearing 
by the record; second, it is not binding as to any 
matter to which the mind of the court did not advert, 
even though within the record facts; third, it is not 
binding as to any point not necessary to be passed 
upon in order to decide the cause; fourth, as to the 
reasons given by the judges in passing upon the ques- 
tions necessarily involved in the cause and strictly 
within the record, these are ina qualified sense to be 
regarded as of the law of the case, but they are not 
absolutely so. If other sufficient reasons can be dis- 
cerned on which the case could well rest we may reject 
the reasons given by the judges and accept the other 
reasons as the true ones; for this does not involve the 
overruling of the case. Andin short, whatever may 
be rejected from the case without overturning the 
result, is not in the most absolute sense a part of the 
law of the case.”’ Bish. First Book, § 393. 

We are now in a position to review the New York 
authorities. Care must bowever be taken to apply to 
each case the above distinctions and rules. The first 
case decided is Jackson v. Jackson, 1 Johns. 424. In 
debt upon a judgment for alimony of another State in 
favor of wife. The husband had appeared in that 
action. Before and after it the spouses were residents 
of New York. The wife had left the State, declaring 
that her object was to get a divorce, and came back 
again immediately after getting it. The court ex- 
pressly disclaimed pronouncing upon the legal effect of 
the divorce, but said that the wife remained a citizen 
of New York, for she could not acquire a domicile 
separate from her husband—that while such citizen she 
attempted to evade our laws in order to get a divorce 
—and that that evasion could not be made the basis 
of suits in the State whose laws she had attempted to 
evade. Justification was made by the court for going 
behind the judgment, upon the view that a judgment 
of another State is only prima facie evidence, and 





could be impeached like an ordinary foreign judgment, 
notwithstanding that there might have been a fulland 
fair trial of the original suit. Though the justification 
was wrong, the decision was right, for the wife was 
plainly not domiciled within the other State at the time 
of the divorce proceedings—her own declarations 
denied it. Pawling v. Bird’s Ex'rs.,13 Johns. 192. 
Debt on a Connecticut judgment by wife against hus- 
band for moneys expended by her for their children. 
By a legislative divorce of that State which the 
husband had appeared in and defended, the children 
had been awarded to her. The judgment sued on was 
had after process upon insufficient property only, the 
husband having been a non-resident and not appear- 
ing. Being a personal judgment it was of course void. 
There is some desultory argument in the case about 
validity of foreign divorces, expressly disclaimed by 
the court to be called for. Borden v. Fitch, 15 Johns. 
121. The defendant’s first wife obtained from him a 
divorce a mens@ et thero in Connecticut, the place of 
their domicile, he appearing and defending. By the 
limited divorce the vinculum of the marriage of course 
remained untouched. The husband subsequently got 
an ex parte divorce in another State from his wife upon 
an allegation of her desertion and remarried. As there 
was no desertion, but a prior lawful divorce which 
entitled the wife to live apart from him, the decree was 
void for fraud. Furthermore as the first marriage 
was thus still existent, the defendant had no capacity 
tocontract the second marriage, and it was therefore 
void. These were the only points in the case. The 
court however went at large into the question of the 
validity of ex parte judgments, but cited cases of 
judgments in personum only, and did not view marriage 
other than asa civil contract, with divorce as a remedy 
oncontract. Bradshaw v. Heath, 138 Wend. 407. The 
husband and wife were domiciled in New York, 
whence the wife subsequently went alone to Connec- 
ticut and there gota divorce. Remarrying, the wife 
brought ejectment for dower in lands of her second 
husband. To disprove her rights as a widow, the 
divorce was claimed to be void. The record of the 
divorce did not allege that the husband appeared or 
was served with process or notice, either actual or 
constructive.”’ (p. 413, italies judge’s own. Note that 
the court placed ‘‘ process”’ and “ notice” in juxta- 
position and plainly had before it the distinction 
between the two. Then proceeding): ‘In further dis- 
cussing this case I shall consider the fact of the 
husband’s absence as proved, and also that hedid not 
appear and had no notice of the proceedings.’’ (p. 414) 
Here was the fatal vice in the divorce—absence of any 
notice, of which some is essential. But from this 
point the court, not apprehending the true character 
of marriage as a status, viewed marriage as a contract 
simply, went on to cite cases adjudicating upon the 
validity of ordinary personal judgments only, and from 
the principles by them established adjudged the 
divorce void. The court further fortified its decision 
by the exploded doctrines (p. 423) that the wife, being 
incapable of acquiring a separate domicile, was not 
domiciled in Connecticut at the time of the divorce, but 
in New York with her husband, and that the offense, 
desertion, took place, if atall, in New York and notin 
Connecticut, whose courts had hence no jurisdiction. 
Plainly not once in the case were the true principles 
brought to the mind of the court. Vischer v. Vischer, 
12 Barb. 640, Spec. Term. The same facts as in Borden 
v. Fitch invalidating the divorce. In this case also the 
court, again regarding marriage as a civil contract, 
went on to discuss the question of jurisdiction by the 
light of cases upon personal judgments, following up 
the citations by the citation of Borden v. Fitch, 
Pawling v. Bird and Bradshaw v. Heath, as cases of 
divorce wherein the rule of jurisdiction was applied. 
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McGiffert v. McGiffert, 31 Barb. 69, Spec. Term. The 
facts are very meagerly set out. It seems that the 
husband, a few weeks after the marriage, separated 
from his wife and commenced in New York, the place 
of their domicile, an action to annulit. His proceed- 
ings were stayed because of his failure to obey an order 
foralimony. Thereafter he went to Indianaand there 
commenced the action wherein the questioned divorce 
was granted—for what is not stated nor that any 
notice was given. It would seem from the facts that 
fraud was the basis of the decision and want of notice. 
**No person is bound by any judgment without oppor- 
tunity of being heard,” says the court. But the funda- 
mental defect in the case as authority is that the court 
had not in mind the true nature of marriage—Vischer 
v. Vischer was cited as conclusive—the judgment was 
viewed as a personal judgment, following the lead of 
the dicta in the earlier cases. Moreover putting the de- 
cision upon the sole point of want of technical process, 
this case was disregarded in Mann v. Mann, 75 N. Y. 
615, as will be hereafter shown. ‘Todd v. Kerr, 42 Barb. 
817, Spec. Term. Action for dower. Legislative 
divorce in New Jersey on behalf of the plaintiff the 
divorced wife, who alone lived there. Held, that the 
divorce could not affect rights of property in another 
State. Marriage again viewed as a contract merely, 
and dicta upon it. 

It is an odd notion this, that a wife may by divorce 
relieve herself of the duties of marriage in the life of 
her husband, and get all the benefits of marriage after 
his death. Plainly however this case is unsound in the 
light of the doctrine of People v. Buker that the wife’s 
sovereignty may adjudicate upon her marriage status 
and destroy it. Andin the same light Bradshaw v. 
Heath, sup., is also unsound if there is entirely waived 
in it the point above taken, of no notice at all to the 
husband in the divorce, and the decision is put upon 
the want of technical process. Ineach of these cases, 
the Todd and the Bradshaw, the wife herself got the 
divorce in the place of her domicile, according to its 
laws. Being therefore in both cases herself validly 
divorced, she was single at the time of her second 
marriage in Bradshaw v. Heath, and thus entitled to 
dower; and she was not the husband’s widow in Todd 
v. Kerr, and thus not entitled to dower. Cf. Moore 
v. Hegeman, Gen. Term, Supreme Court, Sec. Dept., 
not yet reported. Holmesv. Holmes, 4 Lans. 388. The 
new domicile has no jurisdiction over an offense com- 
mitted elsewhere before its acquisition. Followed in 
Moe v. Moe, 2 T. & C. 647. The contrary is established 
by Cheever v. Wilson, 9 Wall. 108. In the Moe case 
there was also fraud—the alleged desertion was not 
true in fact. People v. McCraney, 6 Park. C. C. 49, 
Oyer and Terminer. The defendant’s first husband 
was a resident of Pennsylvania. She left him there, 
and going to Wisconsin, got a divorce in that State 
upon substituted process. There are no further facts 
given. Upon trial of the defendant for murder, it was 
held that her second husband might testify in her be- 
half, the divorce having been of ‘‘ questionable valid- 
ity.”” (p. 110) There are no authorities nor reasoning. 
Phelps v. Baker, 60 Barb. 107. Action for alimony 
upon a judgment had on constructive notice against a 
non-resident. The judgment was personal and of 
course void. Stantin v. Crosby, 9 Hun, 370. Both 
parties were domiciled in the State where the judgment 
was had. There was a failure to make constructive 
process according to the laws of the State. The defect 
was fatal. Statutes prescribing constructive process 
must be strictly followed. Morey v. Morey, 27 Minn. 
265; Gray v. Larrimore, 2 Abb. (U. 8.), 542; Settlemier 
v. Sullivan, 97 U. S. 444. Kerr v. Kerr, 41N. Y. 272. 
Defendant, the husband, was a non-resident of the 
State where the divorce was recovered. Noservice of 
process, or any notice whatever, shown by record or 


otherwise. 





There was merely a recital of an appear- 
ance in fact unauthorized. Kinnier v.Kinnier, 45 N. 
Y. 535. The light of the true doctrine here first shines. 
Marriage is declared to be a status and the unlimited 
right affirmed of each State to adjudicate upon that 
status of its citizens. So that since the domicile of the 
plaintiff was put in issue and found by the foreign 
court, the judgment of divorce was upheld here, 
notwithstanding that there were shown facts pointing 
to collusion. Hoffman v. Hoffman, 46N. Y. 30. The 
plaintiff in the divorce was not domiciled where it was 
had; there was no process upon the defendant, or 
appearance or knowledge by her of the proceeding, and 
there was fraud. There is in the case an atavism to 
the contract view of marriage. Hunt v. Hunt, 72N. 
Y.78. The doctrine of status again affirmed, and the 
divorce upheld. People v. Baker, 76N. Y.78. Suf- 
ficiently analyzed heretofore. It is noticeable that 
until this case the impression was that the foreign 
divorce was void for any purpose whatever. That case 
however admits and strongly admits that the divorce 
is valid as to the plaintiff in the State where had. The 
consequences of that admission have been before 
shown. Collins v. Collins, 80 N. Y. 1. Plaintiff, a 
wife, obtained in California a divorce from her first 
husband upon constructive process only. Subse- 
quently marrying defendant in California, she there- 
after in the present action sued in New York for a 
divorce from him. The appeal was from an order 
granting alimony pendente lite. The defendant’s 
papers set up the above facts, and alleged further that 
the former husband was a resident of New York at the 
time of the earlier divorce, that he was not served with 
process, had no notice or knowledge of the action, and 
that the California court never had any jurisdiction 
over him. When the case was previously before the 
court (71 N. Y. 269) these allegations were not denied; 
and the court reversed the order granting alimony, 
but with leave to renew the motion. When the motion 
came up again there were added to the defendant’s 
papers opinions of California lawyers showing that the 
proceedings were not in accordance with the laws of 
California, and that under those laws the judgment 
was void. No proof was given by plaintiff in support 
of the legality of the judgment under the laws of Cali- 
fornia, and no auswer was made to the objections 
specified in the opinions. Here was the sole point in 
the case—the regularity of the California divorce. For 
the right to alimony depends upon marriage. That 
denied, the wife must prove it. (Brinkley v. Brinkley, 
50 N.Y. 184.) Now if thedivorce was bad in California, 
the plaintiff was already a wife at the time of the mar- 
riage to the defendant, and therefore unable to marry. 
But if the divorce was good in California, she was 
single and capable of marriage there, the marriage was 
valid there and hence valid over the world. (Van 
Voorhis v. Brintnall, 86 N. Y.18.) Upon the first appeal 
the divorce was impeached because of the lack of any 
notice whatever. Upon the second appeal the divorce 
was further impeached by proof that it was void in 
California itself. The burden of disproof was upon the 
wife and she attempted none. Somewhat similar is 
Mann v. Mann, 75 N. Y. 614, a memorandum case, 
the facts of which are set out in Collins v. Collins, 80 
N. Y. at page 7. The wife had in Indiana procured a 
divorce from her first husband upon constructive pro- 
cess only, and thereafter married the defendant in that 
State. The question on a motion for alimony against 
the second husband was whether, if the divorce was 
valid as to her in Indiana, though void as to the first 
husband, it would render her competent to marry 
again in that State, and the court allowed her a counsel 
fee to try that question. 

It is plain from this action of the court that it is not 
finally settled in New York that a foreign divorce upon 
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constructive process against a non-resident is bad here 
as against the party getting it. For here again, if the 
divorce was good in the State where had, the subse- 
quent marriage there would be the marriage of a citi- 
zen freed by divorce under the laws of her State from 
the bonds of a former marriage. On this score there- 
fore there would be no stop to a valid marriage in the 
place of the domicile. Being valid there, the marriage 
would hence be valid in New York, even though it 
would have been void if contracted in New York. Van 
Voorhis v. Brintnall, 86 N. Y. 18. Obliged then to 
recognize the marriage, the New York courts must of 
necessity recognize the divorce on which the marriage 
hangs, for without the valid divorce there was no 
power to marry. It thereupon follows that one single 
enough to validly marry is freed from the first 
marriage for all other purposes. No man can have 
marital rights over more than one woman. No woman 
can have marital rights over more than one man. 
Marital duties are complementary to marital rights, 
and are similarly limited. For this proposition its 
statement would seem to be enough. But for illus- 
tration, apply its converse to the case of a wife placed 
in the circumstances specified. In New York she 
would have two husbands and owe duty totwo. To 
the first, because the divorce was void as tohim. To 
the second, because the marriage was valid. One of the 
marital duties is the duty of cohabitation. Ifshe failed 
to cohabit with one, he could sue for divorce because of 
desertion. If with the other, he also could sue for the 
same cause. So that to do her legal duty to both, she 
must live with both as the wife of both, and she would 
do so lawfully because both are her husbands. There 
would thus be presented the salutary spectacle of a 
polyandrous marital commerce sanctioned and pro- 
tected by a law which says that there shall be but one 
husband to one wife. Lastly comes Mellen v. Mellen, 
10 Abb. (N. C.), 329. Special Term. Divorce by a 
second wife. ‘Tbe husband had obtained a divorce 
from his first wife in Michigan upon constructive 
process for her desertion, the wife remaining contin- 
uously in New York, the marital domicile. A desertion 
of two years was required by the law of Michigan. 
Whether the divorce was valid in New York was the 
only question. The jury found as a fact that the wife 
had not deserted the husband for two years. It 
further appeared that the husband was not domiciled 
in Michigan. Fraud and a want of domicile were thus 
the decisive pointsin the case. But it was urged that 
the domicile of the first wife followed that of her hus- 
band —that assuming the husband’s change of domicile 
Michigan was therefore in law ber domicile—that the 
courts of Michigan hence took jurisdiction of her 
person by constructive process as the person of one of 
its citizens. Cf. Hunt v. Hunt, 72 N. Y. 217; In re 
Empire City Bank, 18 N. Y. 199, 215; Schibsey v. 
Westenholz, L. R., 6 Q. B. 155, 157; Burlen v. Shannon, 
115 Mass. 428; Black v. Black, 4 Bradf. 174, 205. And 
the court thereupon went out of the record in order 
to meet the proposition, relying upon this—that 
**when the husband began his action to dissolve the 
marriage contract, the theoretic identity of person and 
interest ceased to exist and the legal fiction of the one 
domicile no longer operated.’’ There seems here a 
misapprehension of the doctrine disputed, that the 
husband’s domicile is the wife’s because of her legal 
duty to follow and dwell with him wheresoever he 
goes. Barber v. Barber, 21 How. (U.S8.), 582. Hence 
if the legal duty ceases, the reason of the rule ceases 
and with it the rule itself. But the legal duty ceases 
only in consequence of conduct of the husband of 
such nature as owing to it the law would by divorce 
absolve her from the duty (/n re Paulding, 1 Tuck. 47; 
Harteau v. Harteau, 14 Pick. 181; Ditson v. Ditson, 4 
R. I. 87, 107, indorsed by 9 Wall. 108; Firebrace v. 





Firebrace, L. R., 4 P. D. 63, 67); and this because the 
law prescribes for what causes she may be relieved from 
marital dnties, and does not leave it to her caprice or 
judgment to divorce herself, whether wholly or in 
part. 1 Bish. Marr. & Div., § 796; Cf. Hunt v. Hunt, 
72 N. Y. 217, 242. Itis toa wronged wife only that the 
right to separate domicile for divorce is given, not to 
the wronger. Burlen v. Shannon, 115 Mass. 428, Gray, 
C. J.; Cf. Harteau v. Harteau, 14 Pick. 181; Shaw vy. 
Shaw. 95 Mass. 158; Coz v. Cox, 2 Am. Rep. 415; Hunt 
v. Hunt, supra; 2 Bish. Marr. & Div., $126; Rogers on 
Dom., 11 Cent. L. J. 421, authorities, all but the first, 
cited by the Mellen case. 13 Am. L. Reg. 221, 222, by 
Judge Redfield, also so cited, denies altogether the 
right of separate domicile. So that the wronger, being 
unable to acquire a separate domicile, her husband’s 
domicile is necessarily hers, since every one must have 
a domicile. But the husband’s right to change his 
domicile is untouched, and with it the right to change 
her’salso. ‘* Plaintiffs do not forfeit rights in return 
for defendants’ wrongs.’ 2 Bish. Marr. & Div., § 126, 
cited by the Mellen case as authority for its proposi- 
tion; Burlen v. Shannon, 115 Mass. 428. The husband 
therefore becoming by domicile a citizen of another 
State, the wife becomes by his domicile a citizen as 
well. Upon this follow the full consequences of the 
doctrine denied. Burlenv. Shannon, 115 Mass. 428; 
Hunt v. Hunt, 72 N. Y. 217. 

In the foregoing analysis of Mann v. Mann there was 
shown how destructive to the doctrine of invalidity is 
the doctrine that a marriage valid where had is valid 
everywhere. As putting that effect into full relief 
there becomes germane the case of Van Voorhis v. 
Brintnall, 86 N. Y.18. Husband and wife, both resi- 
dents of New York, were divorced in New York on 
the ground of his adultery. The judgment forbade 
his remarriage during the former wife’s life. She was 
alive during all the husband's subsequent procedure. 
After the judgment the husband, being still a resident 
of New York, contracted marriage in Connecticut with 
a woman who also was a resident of New York. The 
parties returned to New York the same day, and ever 
since resided there. Asa fact it was found by the court 
below that the parties ‘‘ went to New Haven for the 
purpose of evading the New York law, for the reason 
that said Barker Van Voorhis (the husband) was pro- 
hibited from marrying again in this State.’’ (p. 23). 
The Court of Appeals, after a full review of the au- 
thorities, held the Connecticut marriage to be valid in 
New York, though it would have been void if had in 
New York—valid where made valid everywhere (p. 24 
et seq. p. 36 et seq.) applying the principle to the parallel 
facts in question here—the plaintiff in the foreign ex 
parte divorce remarrying in the State where it had 
been recovered would contract a marriage valid there, 
hence valid in New York, although if contracted in 
New York it would have been absolutely void if the 
divorce was bad there. 

From this review of the New York cases it will have 
been seen that the Court of Appeals stands committed 
to these principles: Thateach State haa the exclusive 
right to adjudicate npon the status of its citizens; that 
marriage isa status not a contract; that each State 
may therefore adjudicate upon that status of a citizen, 
though the marital partner is a non-resident; that a 
marriage valid where had, is valid in New York, 
though it would have been void if contracted there. It 
thereupon follows of necessity that the foreign divorce 
is good. Neither dicta nor decision can hold the con- 
trary without overturning those principles; and they 
are too firmly based on legal reason and on authority 
to be overturned. What has been in fact held in New 
York has been sufficiently shown. Furthermore upon 
the express establishment of the true doctrine there 
will not follow a flood of unjust ea parte divorces, but 
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for that injustice none the less valid. For the plaintiff 
in divorce must meet conditions so strict that there is 
no room for chicanery. He only can get valid relief 
who should justly have relief upon the law and upon 
the facts. The slightest flaw or the slightest fraud 
avoids the whole. This appears from those New York 
cases, which without the true principle, have never- 
theless held in nearly each instance what they would 
have held upon the true principle. Therefore as only 
he who is entitled to a divorce can get a divorce, only 
the guilty are sufferers from the divorce. Against the 
innocent all the proceedings are null. 

In conclusion it may be said that the doctrines here 
urged are not urged for the first time. They have been 
again and again established by the distinguished 
author of the work on Marriage and Divorce, Joel 
Prentiss Bishop. It is merely to apply those doc- 
trines specially to the decisions in New York, and to 
connote the consequences upon the law of New York, 
that this paper has been written. 


Lucien B. CHASE. 
NEw York, November, 1882. 
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RULE OF DAMAGES FOR COLLISION WHERE 
BOTH SHIPS AT FAULT. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER, 1882. 





REYNOLDS Vv. VANDERBILT. 


In cases of collision of vessels, where both parties are in fault, 
the maritime rule is to divide the entire damage equally 
between them, and to make a decree for half the differ- 
ence between their respective losses in favor of the one 
that suffered most, so as to equalize the burden. The 
obligation to pay the said difference is the legal liability 
growing out of the transaction. 

The statute of limited liability is not to be applied in sucha 
case, until the balance of damage has been struck ; and 
then the party against whom the decree passes may have 
the benefit of the statute (if he is otherwise entitled to it), 
in respect of the balance which he is decreed to pay. The 
decision to the contrary in Chapman v. Netherlands Co., 
L. R., 4 Prob. Div., 157, examined and disapproved. 

A collision occurred at sea, in the night, between the steamers 
W. and N., pursuing nearly opposite courses, and both 
were held in fault. The W. was sunk, and the N. much 
damaged. Cross-actions were brought and heard together, 
and one decree was made, being in favor of the owners of 
the W. for one-half the difference of damage sustained by 
the two vessels, that of the W. being the greatest. This 
decree was affirmed. From the above decree both parties 
appealed, and now the owners of the W. claimed under 
the limited liability act entire exoneration from liability, 
and a decree for half of their damage without deducting 
the damage of the N.; which claim was disallowed, because 
the law of limited liability can only be applied to the bal- 
ance decreed to be paid, and that was not against the 
owners of the W., but in their favor. 

Fg mente brought in the District Court, for the 

Southern District of New York, by the owners of 
two vessels for damages by collision. The opinion 
states the case. Both parties appealed from the decree 
of the Circuit Court. _ 

BraAD.ey, J. This case arose out of a collision off 
the Jersey shore, south of Sandy Hook, on the evening 
of the 9th of February, 1863, between two steamships, 
the Ella Warley, bound from New York to New Or- 
leans, and the North Star, bound from Key West to 

New York. The former was struck about midships, 

and was sunk and lost; and the North Star was con- 

siderably damaged. The owners of the Ella Warley 
libeled the North Star, and the owners of the latter 
filed a cross-libel in personam against the owners of 
the Ella Warley. The suits were tried together, and 








the District Court held the Ella Waney alone in fault, 


and rendered a decree accordingly. The Circuit Court 
held both vessels in fault, and rendered a decree in 
favor of the owners of the Ella Warley for so much of 
their damage as exceeded one-half of the aggregate 
damage sustained by both vessels. This was the 
proper decree to make if the conclusion reached, as to 
both vessels being in fault, was correct, unless the 
question arising on the limited liability act, hereafter 
discussed, required a different decree. Each vessel 
being liable for half the damage done to both, if one 
suffered more than the other, the difference should be 
equally divided, and the one which suffered least 
should be decreed to pay one-half of such difference to 
the one which suffered most, so as to equalize the bur- 
den. 

Since both of the courts below held the Ella Warley 
to be in fault, we would not disturb this decision 
without preponderating evidence to the contrary ; and 
such evidence we do not find. On the contrary we 
think that the whole evidence taken together sustains 
the conclusion reached. 

The vessels were approaching each other in contrary 
directions, nearly head on, one going down the coast, 
the other coming up, and saw each other’s mast-head 
lights when eight or ten miles apart. The Ella Warley, 
instead of porting her helm according to the{rule,star- 
boarded it in order to pass outside. This was evidently 
the first cause of the disaster; for as the North Star 
obeyed the rule,it brought the vessels directly together. 
It is also obvious that the persons in charge of the Ella 
Warley did not keep a sufficient lookout; for they 
allege that they only saw the green light of the North 
Star until the instant before the collision ; whilst it is 
demonstrable, both from the diagram produced on the 
part of the Ella Warley, and from the courses which 
the two vessels must have pursued, that after they 
were near enough to discern their respective side lights, 
the red light of the North Star was exposed to the 
view of the Ella Warley during the entire approach, 
and must have been seen by her men if they had exer- 
cised the least diligence. One of the grounds of com- 
plaint against the North Star is, that her lights were 
not properly screened, and could be seen across her 
bow. This only makes it the more certain, that from 
the relative position of the vessel her red light must 
have been visible. It is impossible that it was hidden 
from view up to the time immediately preceding the 
collision. 

As to the question whether the North Star was also 
in fault, we agree with the Circuit Court that she was. 
The rules of navigation in force at the time required 
that the side lights of steamers navigating the sea, bays, 
etc., should be fitted with in-board screens of at least 
six feet in length (clear of the lantern) to prevent them 
from being seen across the bow; and to be placed ina 
fore and aft line with the inner edge of the side lights, 
and in contact therewith. 1 Parson's Maritime Law, 
679, (ed. 1859). In flat defiance of this rule the screens 
of the North Star did not project two inches forward 
of the bull’s-eye of the lights, so that the lights could 
be seen two or three points across the bow. This was 
undoubtedly one reason why the green light of the 
North Star caught the eye of the mate and others on 
board of the Ella Warley so readily as it did, and in- 
deed goes to some extent to mitigate their negligence 
in not discerning the red light. This was clearly a 
fault on the part of the North Star, and one that 
probably contributed to the accident. We think there- 
fore that both parties were in fanlt. 

The counsel for the owners of the Ella Warley now,for 
the first time, raise a question upon the statute limiting 
the liability of ship-owners. They contend that as the 
Ella Warley was a total loss, the owners are not liable 
to the owners of the North Star at all, not even to 
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have the balance of damage struck between the two 
vessels; but that the half of their damage must be 
paid in full, without any deduction for the half of the 
damage sustained by the North Star. This proposition 
is so startling that the reasoning employed to support 
it should be scrutinized with some care before yielding 
to its force. 

The rule of admiralty in collision cases, as we under- 
stand it, is that where both vessels are in fault, they 
must bear the damage in equal parts, the one suffering 
least being decreed to pay to the other the amount 
necessary to make them equal, which amount, of 
course, is one-half of the difference between the re- 
spective losses sustained. When this resulting liability 
of one party to the other has been ascertained, then, 
and not before, would seem to be the proper time to 
apply the rule of limited responsibility, if the party 
decreed to pay is entitled to it. It will enable him to 
avoid payment pro tanto of the balace found against 
him. In this case the duty of payment fell upon the 
North Star, the owners of which have not set up any 
claim to a limit of responsibility. This, as it seems to 
us, ends the matter. There is no room for the opera- 
tion of the rule. 

The contrary view is based on the idea, that theo- 
retically (supposing both vessels in fault), the owners 
of the one are liable to the owners of the other for one- 
half of the damage sustained by the latter; and vice 
versa, that the owners of the latter are liable to those 
of the former for one- half of the damage sustained by 
her. This, it seems to us, is not a true account of the 
legal relations of the parties. It is never so expressed 
in the books on maritime law. On the contrary, the 
almost invariable mode of statement is, that the joint 
damage is equally divided between the parties; or (as 
in some authorities), it is spoken of as a case of average. 
Thus, Lord Stowell says: “ A misfortune of this kind 
may arise where both parties are to blame, where 
there has been want of due diligence or of skillon both 
sides; in such a case, the rule of law is, that the loss 
must be apportioned between them, as having been 
occasioned by the fault of both of them.’’ The Wood- 
rop Sims, 2 Dods. 83. This statement of the law was 
adopted in the text of Abbott on Shipping, p. 3, c. 1, § 
2. It is also adopted by Mr. Bell in his Commentaries 
ou the Laws of Scotland (vol. 1, 580-581), who remarks: 
** By the maritime law this is a case of average loss or 
contribution, in which both ships are to be taken into 
the reckoning, so as to divide the loss.” It is also 
adopted in the later text-writers. See MacLachlan on 
Merchant Shipping, 274. In Hopkins on Average, p. 
189, it is stated thus: ‘ If, as the result of cross-actions 
in admiralty, both vessels be found in fault, the rule 
of the court is, to add the damages, losses, and costs of 
the two ships together, tnd to divide the joint sum in 
moieties and decree each vessel to bear an equal por- 
tion.” 

If we go back to the text of the law, in the Rules of 
Oleron, followed in the laws of Wisbuy and other 
laws, we find it expressed in substantially the same 
manner. The case is supposed of a ship coming into 
port negligently managed, and striking a vessel at 
anchor in an improper position, so that both are in 
fault and both are damaged. The rule says, ‘the 
damage ought to be appraised and divided half and 
half between the two ships, and the wines that are in 
the two ships ought to divide the damage between the 
merchants.’ 1 Pardessus, Collection de lois Mar- 
itime, 334; Cleirac, Us et Coutume de la Mer, 55; Sea 
Laws, 141; 1 Peter's Admiralty Decisions, App. xxiii. 

In Jacobsen’s Laws of the Sea it is said: “If the 
damage is done reciprocally, such damage is appor- 
tioned in common between the parties.’’” The French 


Ordinance of 1681 expresses the rule in exactly the 
same way: “The damage shall be paid equally by the 





ships which have caused it and suffered it.” Valin, 1. 
8, tit. 4, art. 10. On this Valin remarks: ‘*‘ Whenever 
damage by collision is adjudged common average be- 
tween the two ships, the decree is that the costs of 
suit and the appraisement of the damage shall be 
equally borne in common, to effect which they are 
made into one mass with a calculation of the average.” 
Emerington, who had great experience as an admiralty 
lawyer and judge, says, upop the same article: “The 
damages sustained by both ships are appraised and 
made into one mass, which is equally divided.”’ As- 
surances, c. 12, sec. 14, § 3. Boulay Paty, commenting 
on the Code de Commerce, art. 407, which relates to 
the same subject, says: ‘* We conclude then that after 
due regard is had to the character of the damaged 
parts of each ship, the injury and damage which they 
have sustained and the appraisal thereof, being added 
togetber in a single mass, must be divided so as to be 
equally borne by each of the ships which have been 
struck.” Droit Commerciel, vol. 4, 497. 

In this country the same mode of expressing the law 
has always prevailed. The first case in which the 
question came before this court was that of The Cath- 
arine v. Dickinson, 17 How. 170, in which both 
vessels were adjudged to have been in fault; and the 
court, by Justice Nelson, adopted the admiralty rule 
as it had been administered in the District and Cir- 
cuit Courts. Justice Nelson said: ‘* The question, we 
believe, has never until] now come distinctly before 
this court for decision. The rule that prevails in the 
District and Circuit Courts, we understand, has been 
to divide the loss; ’’ and he cites the case of The Rival, 
decided by judged Sprague (Sprague’s Decisions, 160), 
and the leading English decisions on the subject. 
Subsequent decisions have invariably used the same 
language. 21 How. 184; 9 Wall. 515; 11 id. 164; 18 id. 
51, 56; 92 U. S. 695; 93 id. 313; 3 Kent, 231. 

These authorities conclusively show, that according 
to the general maritime law, in cases of collision occur- 
ring by the fault of both parties, the entire damage to 
both ships is added together in one common mass and 
equally divided between them, and thereupon arises 
a liability of one party to pay to the other sach sum as 
is necessary to equalize the burden. This is the rule of 
mutual liability between the parties. 

But when claims are prosecuted judicially, the 
courts regard the pleadings, and the English courts are 
very strict in holding the parties to their allegations, 
and in refusing relief unless it is sought in a direct 
mode. If only one party sues, and the other merely 
defends the suit, and upon the proofs it appears that 
both parties are in fault, the court declares this fact in 
the decree, and decrees to the libellant one-half of the 
damage sustained by him, the damage sustained by 
the respondent not being regarded as the subject of 
investigation determinable in that suit. This technical 
result of the form of proceeding and pleadings, in 
which the respondent suffers himself to be placed ina 
position of disadvantage, has led to the erroneous no- 
tion that each party is entitled by the law to be paid 
one-half of his damage by the other party; and that 
each claim is independent of the other. But where 
both parties file libels, as they are entitled to do, al- 
though to conform to the pleadings, a decree may be 
rendered in each suit in favor of the libellant for one- 
half of his damage, even the English courts will not 
allow two executions, but will grant a monition in 
favor of that party who has sustained most damage for 
the balance necessary to make the division of damages 
equal. This is an awkward way of arriving at the 
result contemplated by the law. It may have ‘ts con- 
veniences in some cases, as where the innocent owners 
of cargo are the libellants, for they are not responsible 
for any part of the loss. But as between the ship- 
owners themselves it involves an apparatus of two 
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distinct suits to get at one result, when one suit or two 
suits consolidated together would be in every respect 
more convenient. The difficulty is obviated in Eng- 
land to a certain extent, where each party has brought 
suit, by directing, with the assent of the parties, that 
the proceedings shall be conducted together so as to 
save the expense of a double investigation. 

To show the difficulties under which the English 
admiralty courts have labored, in seeking to do com- 
plete justice, one or two cases may be referred to. In 
the case of the Seringapatam, reported in 2 W. Rob- 
inson, 506, and 3 id. 38, a collision had occurred be- 
tween that ship and the Danish ship Harriet, by which 
the latter was sunk with a loss of ship and cargo. A 
libel was filed by the owners of the Harriet and cargo 
against the Seringapatam, and an appearance was 
entered. A cross-libel was also filed, but as the owners 
of the Harriet resided abroad no process could be 
served, and no appearance was entered, and the suit 
was discontinued. A decree was made in the original 
suit, declaring that both parties were in fault and that 
the damage should be equally borne by them, and 
condemning the respondents to pay a moiety of the 
damages suffered by the Harriet and her cargo. After 
an appeal and an affirmance of the decree, motion was 
made in behalf of the owners of the Seringapatam, 
praying that the court in estimating the compen- 
sation due to the owners of the Harriet, would direct 
the registrar to ascertain and deduct therefrom a 
moiety of the damage sustained by the Seringapatam. 
But it was objected that the owners of the latter were 
only defendants, and no prayer for compensation was 
made in their behalf, and none could be allowed. Dr. 
Lushington said: ‘‘If the two actions had been going 
on according to the ordinary usage and practice in 
these cases, the sentence of the court would have at- 
tached to both vessels, and the court would have 
decreed a joint reference to ascertain the amount of 
the total damage, and would have directed the said 
damage, with the costs, to be equally divided between 
the respective owners. The cross-action however 
having been abandoned, the court made its decree for 
a moiety of the damage done to the Harriet, and this 
decree has been affirmed by the Privy Council.” Then 
after showing that the appeal and affirmance would 
not stand in the way of doing justice, he adds: ‘‘I do 
not exactly see how I can deal with the second suit, 
which has been abandoned, as an existing suit, and say 
to the owners of the Seringapatam, you shall have the 
benefit of a decree, which in point of fact, has never 
been pronounced in their favor. The difficulty, it is 
true, is created by the peculiar circumstances of the 
case itself; and if I could have foreseen the result of 
the proceedings before the Trinity Masters, I would 
certainly have made some arrangements at the time to 
meet the circumstances of the case; for I never will be 
induced, unless compelled by law, to further the com- 
mission of an injustice toward either party upon a 
mere matter of form. Taking all the circumstances of 
the case into my consideration, the course I shall 
adopt is this,—I shall not depart from my original 
decree, but shall confine the reference to the amount 
of the compensation to which the owners of the Har- 
riet are entitled. At the same time, I shall not permit 
the full amount of that compensation to be paid to 
them unless they submit to the deduction of a moiety 
of the damages sustained by the owners of the Sering- 
apatam.”’ 

In the case of the Calypso (Swabey, 28), a collision 
had occurred with the Equivalent. The owners of the 
Calypso brought suit, and the decree was that both 
parties wero in fault, and pronounced for half the 
Calypso’s damage. Then the owners of the Equivalent 
sued, and the owners of the Calypso presented a peti- 
tion that the suit should be dismissed because of the 





former adjudication. Dr. Lushington declined to 
dismiss, but without deciding whether the matter 
might not be set up as a defense, and intimated that 
it was not commendable to wait the result of one 
action before bringing a cross-action, and he refused 
costs. He said. ‘*‘ The usual practice is, that when one 
vessel has been proceeded against 1n a cause of collision, 
and the owners of the other think they have any 
chance of obtainving a decree in their favor. to enter a 
cross-action, and it is generally agreed between the 
practitioners that the decision in the one case shall 
govern the decision in the other. I am not aware that 
it is in the power of the court, if the proctors were not 
consenting to such an agreement, to say that both ac- 
tions should be governed by the one as a matter of 
right.”’ 

These cases serve to show how, by reason of the 
technicalities of procedure, and the clumsiness of the 
process used for attaining the correct result, the orig- 
inal maritime rule, though in itself simple and easy of 
application, became involved and obscured. 

Thus, where the merchant shipping act declared that 
if certain rules of navigation were infringed the owner 
should not recover for any damage sustained in a 
collision, it was held that he should not have the ben- 
efit of average (The Aurora, Lush. Adm. 327), and 
where the same act exempted the owner from respon- 
sibility for the acts of a compulsory pilot, it was held 
that he should not be subject to average, though enti- 
tled to recover half of his own loss from the other 
vessel in fault. The Montreal, 17 Jurist, 538; s. c., 24 
Eng. L. & E. Rep. 580. These decisions were contrary 
to the maritime rule, though perhaps in the former 
case, the words of the statute required the construction 
given to it. See 1 Parson’s Shipping & Adm. 596; 2 id. 
115-117. 

A like departure from the maritime rule, we think, 
was made in the late case of Chapman v. The 
Netherlands Steam Navigation Co., L. R., 4 Prob. Div. 
157, which is much relied on by the counsel of the Ella 
Warley. In that case a collision occurred between 
the Savernake, owned by Chapman & Co., and the 
Vesuvius, owned by the Netherlands Co., by which 
the Vesuvius was sunk with a total loss of ship and 
cargo, valued at £28,000, and the Savernake was dam- 
aged £4,000. The owners of the Vesuvius brought 
suit, and the owners of the Savernake put in a counter- 
claim, the substitute created by the late judicature 
act, for the old cross-action. Both parties being de- 
clared in fauit, a reference was made to the registrar 
to ascertain the damages of the various parties. At 
this point, the owners of the Savernake filed a bill in 
equity to obtain the benefit of limited liability, proffer- 
ing £5,064 as the value of their ship at £8 per ton; and 
obtained a decree for paying into court that fund with 
interest. The question then arose as to the disposition 
of this fund, and for what amount each party in inter- 
est should be permitted to prove for dividend. Sir 
Geo. Jessel, Master of the Rolls, decided that the 
owners of the cargo of the Vesuvius and her master 
and crew were entitled to prove for half of their loss. 
As to the owners of the ship his decision was that the 
proper amount to be proved was the half of her value 
less the half of the loss sustained by the Savernake, 
according to the maritime rule as before explained 
The owners of the Savernake appealed, and contended 
that their claim for a moiety, of damage sustained by 
them (which was £2,000), should stand good against 
the owners of the Vesuvius absolutely, and should not 
be deducted from the moiety of loss sustained by the 
Vesuvius, but that the owners of the latter should 
prove against the fund for their entire moiety of loss 
without deduction. This would have the effect of 
enabling them to set off the £2,000 against any dividend 
which might be awarded to the owners of the Vesuvius 
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and would enable them to get back so much of the 
amount paid into court. The Master of the Rolls had 
considered this a preposterous claim, and contrary to 
the meaning of the maritime rule. But the majority 
of the Lords Justices, Bagallay and Cotton, against the 
opinion of Lord Justice Brett, reversed the decision, 
and decreed in the manuer contended for by the ap- 
pellants We have carefully considered the reasons 
given by the various judges, and are unable to avoid 
the conclusion that the Master of the Rolls and Lord 
Justice Brett took the proper view of the subject. 

In this country the courts of the United States are 
not subject to the same disabilities which embarrass 
the proceedings of the English courts. By the act of 
Congress of July 22, 1813 (Rev. Stat., § 921), it is en- 
acted that ‘“‘ where causes of a like nature, or relative 
to the same question, are pending before a court of the 
United States,the court may make such orders and rules 
concerning proceedings therein as may be conformable 
to the usages of courts, for avoiding unnecessary costs 
or delay in the administration of justice, and may 
consolidate said causes when it appears reasonable to 
do so.’’ The power of consolidation here given enables 
the District Courts sitting in admiralty to provide for 
cases of the kind under consideration in a manner 
adapted to the ends of justice and the exact rights of 
the parties. We understand that it is freely exercised 
by them. At all events it clothes them with the neces- 
sary authority, in cases of collision, to combine the 
suits arising thereon into a single proceeding, and 
where both parties are found to be in fault, to make a 
single decree (as was done in this case), in accordance 
with their right and obligations as resulting from the 
law. And even where no cross-libel is filed, if the 
respondents in their answer allege damage sustained 
by them in the collision, and charge fault against the 
vessel of the libellants, and pray a set-off or recoup- 
ment, in case they should themselves be held to be in 
fault, we see no good reason why they should not have 
the benefit of average afforded by the law, at least to 
the extent of the claim of the libellants. This would 
be more in accord with the liberal spirit in which the 
rules of pleading are administered in this country,than 
a rigid adherence to the English practice would admit 
of. In the case of the Sapphire (18 Wall. 56), Mr. Jus- 
tice Strong, delivering the opinion of this court, ob- 
served: “* Wedo not say that a cross-libel is always 
necessary in a case of collision, in order to enable 
claimants of an offending vessel to set off, or recoup, 
the damages sustained by such vessels, if both be 
found in fault. It may however well be questioned 
whether it ought not to appear in the answer that 
there were such damages.’’ As it nowhere appeared 
by the pleadings in that case that the respondents had 
sustained any damage, it was held that they had waived 
any claim for such damage. The suggestion of Justice 
Strong however as to the non-necessity of a cross- 
libel is a very pregnant one. 

But waiving further discussion as to the proper, or 
admissible, mode of pleading,-— for the respondents in 
this case did file a cross-libel,—it is sufficient to say 
that the forms and modes of proceeding in the courts 
of the United States are not such as to interpose any 
serious difficulties in the way of carrying out the sim- 
ple rule of the maritime law with regard to averaging 
the damages occasioned by a collision where both 
vessels are in fault. And if they were, it would not 
alter the relative rights of the parties as settled by 
that law. We have referred to the embarrassments 
caused by the technical rules of procedure in the En- 
glish courts for the purpose of accounting for their 
apparent departure from the maritime rule of liability 
in some cases. 

In conclusion, it is proper to remark that the British 
statutes on the subject of limited responsibility of 





shipowners, as well as those which regulate the forms 
of proceeding, are different from ours. The rule of 
limitation as administered by us is much more liberal 
to the shipowuers than the English rule. We only 
make them liable, when free from personal fault, for 
the value of their ship after the collision, so that if the 
ship is lost, their further liability is extinguished; 
whilst in England it is maintained to the extent of £8 
per ton, and in some cases £15 per ton, of their ship’s 
measurement. To apply to our law the rule of con- 
struction which was given by the Lords Justices in the 
case of Chapman v. The Netherlands Co., would often 
result, and would in this case result, in positive injus- 
tice. It would enable the owners of the Ella Warley 
to obtain full compensation for a moiety of their loss, 
whilst the owners of the North Star would have to 
sustain both their own entire loss and half of that of the 
owners of the Ella Warley, whilst both vessels were 
alike to blame for the collision. A rule which Jeads to 
such results cannot be a sound one. 

Applying to the present case the maritime rule as 
we understand it, it being ascertained that both par- 
ties were in fault, the damage done to both vessels 
should have been added together in one mass or sum, 
and equally divided, and a decree should have been 
pronounced in favor of the owners of the Ella Warley 
(which suffered most) against those of the North Star 
(which suffered least) for half the difference between 
the amounts of their respective losses; for the Ella 
Warley by her loss discharged her portion of the com- 
mon burden, and so much more as the amount that 
would thus be decreed in her favor. Her delivery to 
the waves was tantamount to her surrender into court 
in case she had survived. It extinguished the personal 
liability of her owners by the mere operation of the 
maritime rule itself. As there was no decree 
against her owners for the payment of money, there 
was no room for the application in their favor of the 
statute of limited liability. The owners of the North 
Star do not claim the benefit of the law, and probably 
could not, because the fault of that ship lay in her 
original construction, and was attributable to the 
owners themselves. So that in fact the question of 
limited liability had no application to the case. At 
the same time it is proper to say, that it is at least 
questionable whether the benefit of the statute can be 
accorded to any shipowner or owners, in the absence 
of any claim therefor in the pleadings. Such claim 
must always be based on the collateral fact that the 
loss or damage was ‘‘ occasioned or incurred without 
the privity or knowledge of such owner or owners,” 
(Rev. Stat., § 4,283), and it would seem that an allega- 
tion of that fact should somewhere appear in the 
pleadings. As no such allegation is made and no claim 
of the kind is set up by the owners of the Ella Warley, 
it would be exercising a greater latitude of indul- 
gence to allow it to be set up now, than has ever been 
asked of this court before. Nevertheless as the time 
within which a party may be allowed to institute sup- 
plemental proceedings for obtaining the benefit of the 
law has never been precisely defined, we have deemed 
it best to decide the case upon the rights of the parties 
on the merits, in order to save further litigation and 
expense. 

Since therefore the decree of the Circuit Court was 
made in precise conformity with the views which we 
have expressed, it must be affirmed with interest from 
its date; and inasmuch as both parties have appealed 
from said decree upon grounds which have not been 
sustained, each party should pay their own costs on 
this appeal; and the cause must be remitted to the 
Circuit Court for such further proceedings as may be 


in accordance with law. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 


OCTOBER, 1882. 


APPEAL—JURISDICTION ON CERTIFICATE OF 
DIVISION.— The rule is well settled that to give this 
court jurisdiction on a certificate of division of opinion, 
the questions certified must be of law and not of fact. 
Wilson v. Barnum, 8 How. 262; Dennistoun v. Stew- 
art, 18 id. 568; Silliman v. Hudson River Bridge Co., 
1 Black, 584; Daniels v. Railroad Co., 3 Wall. 254; 
Brobst v. Brobst, 2id. 96. It cannot in this way be 
called on to consider the weight or effect of evidence. 
It is equally well settled that it cannot take jurisdic- 
tion where the whole case is certified up for adjudica- 
tion instead of single points. United States v. Bailey, 9 
Pet. 238; Nesmith v. Sheldon, 6 How. 43. Appeal from 
U.S. Cire. Ct., Nebraska, dismissed. Weethv. New 
England Mortgage Security Co. Opinion by Waite, 
C. J. 


MARITIME LAW —COLLISION — DAMAGES.— Where 
two vessels both in fault are libelled by a third party 
for damages sustained by a collision, ,the rule is to 
apportion the damages equally between the two offend- 
ing vessels, the right being reserved to the libellant 
to collect the entire amount from either of 
them in case of the inability of the other to 
respond for her portion. The Washington and 
the Gregory, 9 Wall. 516; the Alabama and the 
Gamecock, 92 U.S. 695; the Virginia Ehrman and the 
Agnese, 97 id. 317; the City of Hartford and the Unit, 
id. 323. And when a decree was against both vessels 
for the full amount of the loss, held, that it should be 
modified so as to be against the vessels severally, each 
for one-half of the entire damage and costs, any 
balance of such half which the libellant shall not be 
able to enforce against either vessel to be paid by the 
other vessel. Decree of U. 8. Cire. Ct., Louisiana, re- 
versed. Ship Sterling v. Peterson. Opinion by Waite, 
C. J. 


STATUTORY CONSTRUCTION —CONFISCATION ACT — 
TITLE OF REMAINDERMAN — MORTGAGE.— H. owned 
real estate which was seized and condemned under the 
confiscation law. The property was incumbered by a 
mortgage from H. to B. B. intervened in the confis- 
cation proceedings, in which, after setting up his mort- 
gage, he asked to have his rights recognized as superior 
to the United States, and that the property confiscated 
might be sold and the proceeds applied to the payment 
of what was due tohim. Thecourt adjudged that 
there was due B. on the mortgage $6,000, for which 
judgment was ordered with a special mortgage on the 
property. The property was sold in the proceedings 
to W. for $6,000, all of which except what was required 
to pay the costs, charges and taxes was paid to B., ‘‘in 
part satisfaction of his judgment and mortgage.” 
After the death of H., the heirs of H. brought action 
to recover the property against W. Held, that they 
were entitled to recover. It was settled in Bigelow v. 
Forest, 9 Wall. 350, and Wallach v. Van Riswick, 92 
U. S. 202, that ordinarily the estate acquired by a pur- 
chaser of real property condemned and sold under the 
confiscation act of 1862, terminates with the life of the 
person for whose act it was seized. What was done in 
respect to the mortgage did not alter the position of 
W. Neitherthe United States nor he were subrogated 
to the rights of B. Judgment of U. 8. Circe. Ct., 
Louisiana, affirmed. Waples v. Hays. Opinion by 
Waite, C. J. 





ILLINOIS SUPREME COURT ABSTRACT. 
JUNE AND SEPTEMBER, 1882.* 


CORPORATION — CONDITION IN BANK CHARTER AS 
TO LOAN TO DIRECTOR.— Where a bank charter con- 
tains a clause that no director of the corporation shall 
be indebted to it, either directly or indirectly, at any 
time, to an amount greater than seventy-five per cent 
of the capital stock held by him in good faith as his 
own, and a director has become indebted to the bank 
in excess of such sum, a note given by him to the bank 
for a further sum will be illegal and void, and any 
guaranty of a third person of its payment, being in aid 
and furtherance of such illegal contract, will be equally 
void, and no recovery can be had upon such guaranty, 
although the guarantor is not a director. The rule is 
well settled in this State that the court will not assist 
either party to an illegal transaction in any respect, 
but will leave them in the position they have volun- 
tarily and knowingly placed themselves. In such case 
the maxim ‘“‘ex turpi causa non oritur actio,”’ applies. 
Penn v. Burnham, 102 Ill. 523. Workingmen’s Banking 
Co. v. Rautenberg. Opinion by Scott, C. J. 


EASEMENT — PARTY WALL — RUNNING WITH LAND. 
— An agreement under seal between the owners of ad- 
joining premises, whereby one is to build a party wall, 
one-half on the ground of each, for building purposes, 
and the other is to pay for one-half the cost of its 
construction when he uses the same, or any part 
thereof, for a building upon his premises, when 
executed gives to each of the parties an easement on 
the lot of the other for the purpose of support of their 
respective buildings, which becomes appurtenant to 
their several estates, and as such passes to their 
respective assignees by any mode of conveyance that 
passes the title to the land itself. Such an agreement 
providing that the covenants therein shall remain 
binding upon each party, his heirs and assigns or 
grantees, and so construed as to run with the land, and 
being duly recorded, will create cross-easements as to 
each owner, which will sorun as to bind all persons 
succeeding to the estates to which such easements are 
appurtenant, and a purchaser of the estate of the 
owner so contracting will be required to pay one-half 
of the cost of the wall, if he avails himself of its bene- 
fits. The doctrine that when the relation of landlord 
and tenant does not exist, only such covenants as are 
beneficial to the estate will run with the land, has no 
application to covenants respecting party walls creating 
mutual easements upon such owner’s land to which 
they relate. See Keteltas v. Penfield, 4 E. D. Smith, 
122; Savage v. Mason, 3 Cush. 504; Maine v. Cumston, 
98 Mass. 317; Standish v. Lawrence, 111 id. 111; Dorsey 
v. St. Louis, Alton, ete., R. Co., 67 Tll. 68; Sterling 
Hydraulic Co. v. Williams, id. 397; Rindge v. Baker, 
57 N. Y. 209; note to Spencer’s case, Sm. Lead. Cas. 
(6th Am. ed.) 211; Weyman’s Exr’s v. Ringold, 1 
Bradf. 40; Giles v. Dugro, 1 Duer, 331. The decision 
in Goodrich v. Lincoln, 93 Ill. 359, does not conflict 
with the case at bar. Roche v. Ullman. Opinion by 
Mulkey, J. 


EMINENT DOMAIN — NATURE OF TITLE ACQUIRED — _ 
TELEGRAPH.— A telegraph company, by a judgment 
condemning land for its use under the eminent domain 
act, does not acquire the fee to the land, or the right to 
use it forany other purpose than to erect telegraph 
poles and suspend wires upon them, and maintain and 
repair the same, and use the structure for telegraph 
purposes. This of course gives the company the right 
at all times when necessary to construct or to repair 
the line, to enter upon the strip condemned, doing as 





* Appearing in 103 and 104 Illinois Reports. 
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little damage as possible. The company cannot culti- 
vate such strip, or take exclusive possession of it, or 
enjoy it for any other purpose. The only exclusive 
right of occupancy the company acquires is the ground 
occupied by the poles erected for telegraph purposes. 
Lockie v. Mutual Union Telegraph Co. Opinion by 
Walker, J. 


LEASE— CONDITION AGAINST ASSIGNMENT—WAIVER. 
—(1) A clause in a lease that the same shall not be 
assigned without the written assent of the lessor is for 
the benefit of the lessor only. It does not render the 
assignment, when otherwise made, absolutely void, 
but voidable only at the option of the lessor or his rep- 
resentatives. Any act done by a landlord, knowing 
of acause of forfeiture by his tenant, affirming the 
existence of the lease and recognizing the lessee as his 
tenant is a waiver of such forfeiture. The receipt of 
rent subsequently accruing, from the tenant by the 
landlord, is such an act, and the ground of forfeiture is 
thereby waived. So the acceptance of rent from an 
assignee or purchaser of the lessee will preclude the 
lessor from insisting upon a forfeiture on the ground 
the assignment was made without his written assent, 
as provided in the lease. Bleeker v. Smith, 13 Wend. 
530; Jackson v. Allen, 3 Cow. 220; Ireland v. Nichols, 
46 N. Y. 416. See also Shattuck v. Lovejoy, 8 Gray, 
204; Fisher v. Deering, 60 Ill. 114. (2) By a lease of 
real property the lessee covenanted with the lessor to 
pay all the taxes levied upon the premises, and if the 
lessor should pay the same, to pay him that sum in 
addition to the rent reserved. Having failed to pay 
the taxes for certain years, the premises were sold, and 
the lessor, two years after such sale, paid $500 penalty 
toredeem. Held, that the lessor could charge only 
the amount of the taxes for which the premises were 
sold, and that the covenant did not require the pay- 
ment of any penalty by the lessee. Webster v. Nichols. 
Opinion by Scholfield, J. 





VERMONT SUPREME COURT ABSTRACT. 
MARCH, 1882.* 

MUNICIPAL CORPORATION —MANDAMUS PROPER 
TO OUST TRUSTEES — ILLEGAL ADJOURNMENT OF 
MEETING — REORGANIZATION.— (1) Mandamus is the 
proper remedy to compel the old trustees of an incor- 
porated village, attempting to hold over, to deliver to 
the new board the books, papers and articles of per- 
sonal property in their possession, belonging to the 
village; and to prevent their interfering with the new 
trustees.in the exercise of their office. Kimball v. 
Lamprey, 19 N. H. 215; Conlin v. Aldrich, 98 Mass. 
557; American Railway F. Co. v. Haven, 101 id. 398. 
(2) When an act incorporating avillage imperatively 
declares that its trustees shall be annually elected, on 
a certain day, the majority of a meeting called for the 
purpose of electing such officers has no power to ad- 
journ the meeting without day, in fraud of the law and 
the minority, and if a legal minority immediately 
following such adjournment re-organizes the meeting 
and elects trustees, they are entitled to hold their 
office. In People v. Martin, 5 N. Y. 27, Paige, J., says: 
“T think that the power of adjourning a town meeting 
to another time and place may, under peculiar circum- 
stances, be oppressively exercised, and lead to a defeat 
of the public will. This power ought not to be exer- 
cised except in a case of extreme necessity.’’ Chan- 
cellor Kent, in speaking of cases where the members 
of acorporation are directed to be, but are not annually 
elected, says that the omission to elect does not take 
away the power incident to the corporation to elect 





* Appearing in 54 Vermont Reports 





afterward, when the annual day has passed by some 
means free from design or fraud. Now, in the case at 
bar, it was by design that the last annual meeting was 
adjourned without day; and such adjournment was a 
fraud, both upon the law and upon the minority, who 
were in favor of abiding by the law. In Kimball y. 
Marshall, 44 N. H. 465, Bell, C. J., in speaking of as- 
semblies upon which the law casts the performance of 
certain duties upon particular days, as in that case the 
election of a clerk for the city of Nashua by the mayor, 
aldermen, and common council, says: *‘ It must either 
be held that the body, once assembled, cannot adjourn 
till the business is done, or that so many as are ready 
to perform their legal duty shall be held competent to 
continue the meeting until the object is accomplished. 
Of these consequences, both may be held to follow 
under circumstances. The majority could make 
no legal adjournment to such a time as would defeat 
the performance of the prescribed duty; and a mi- 
nority might keep the meeting in existence by ad- 
journments till the duty was done.” This is the only 
safe rule to adopt. Any other rule would open the 
door to great abuse of power, and placea loyal minority 
too much in the power of a disloyal majority. Stone 
v. Small. Opinion by Rowell, J. 


TRESPASS — DOGS OF DIFFERENT OWNERS KILLING 
SHEEP — STATUTORY CONSTRUCTION.—The Vermont 
statutes provide for the recovery from the owner of a 
dog killing sheep, of double the damage done. The 
plaintiff's sheep were killed by two dogs, only one of 
which was owned by the defendant. Held, that under 
the statute the defendant was liable for double the 
whole amount of the damage. It is a familiar rule that 
each and all concerned are liable for acts of trespass, 
either to person or property; but it has been held at 
common law that different owners and keepers of 
dogs, concerned in such mischief, could not be jointly 
sued, but that each owner must answer for the wrongs 
of his own dog. Russell v. Tomlinson, 2 Conn. 206. 
The statute declares that all the owners or keepers of 
dogs, in such case, may be sued jointly. It was the 
purpose and intent of the statute, that when mischief 
of this kind has been done by a pack of dogs, each and 
all shall respond in damages to compensate the wrong. 
It is of course impossible to determine which dog has 
done the most mischief; but all have been concerned 
in it, and each and all must answer in the reparation. 
Rowe v. Bird, 48 Vt. 578. Remele v. Donahue. Opin- 
ion by Redfield, J. 


WILL — COMPETENCY OF WITNESSES NOT COLLAT- 
ERALLY TO BE QUESTIONED.— After a will has been 
probated and no appeal taken, on an appeal from the 
order of distribution the competency of the attesting 
witnesses cannot be questioned. The decree of probate 
is, as a general rule, considered as conclusive, and 
treated as an adjudication in rem, in which all persons 
interested in the question have a right to become 
parties at any time before the final decision. Woodruff 
v. Taylor, 20 Vt. 65. Clark v. Clark’s Estate. Opinion 
by Veazey, J. 





PENNSYLVANIA SUPREME COURT AB- 
STRACT. 


CORPORATION — WHEN NOT BOUND BY FRAUDU- 
LENT ACT OF ITS PRESIDENT— AGENCY — W. who 
owned stock in a corporation delivered the certificates 
therefor to M., the president of the corporation, with 
executed powers of attorney constituting him her 
attorney to sell, assign and transfer the same. He gave 
her his individual due bill therefor. As an induce- 
ment to the transfer M. told W. at the time that he 
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intended to use the money received from the stock for 
the benefit of thecorporation. M. sold the stock and 
did not use the proceeds for the benefit of the corpora- 
tion. Thereafter M., with other officers of the 
company, issued shares of stock in excess of the 
amount authorized by the corporate charter, fraudu- 
lently, which were delivered to W. Thereafter the 
corporation paid dividends to W. on her stock. Held, 
that the corporation were not bound by the acts of the 
president nor estopped by the payments of dividends, 
and that W. could not claim to hold stock under the 
certificate issued to her. The implied powers of the 
president or agent of a corporation must be considered 
in connection with the usual and legitimate business of 
such corporation. Had M. made a contract for the 
lease of an office, as in Steamboat Co. v. McCutcheon, 
1 Harris, 13, or to purchase horses, cars or material 
needed for the purposes of its business, it might have 
been binding upon the corporation, because it would 
hav beeen among the implied powers of its president. So 
far the cases go, but there is no authority which holds 
that where he borrows money for himself upon his own 
note, he can bind the corporation therefor by falsely 
representing that he wants the money for his company. 
The authorities are the otherway. Ang. & Am. Corp., 
§§ 220-297; Martin v. Great Falls Manufacturing Co., 
9N. H. 451. The case lacks the essential elements of 
an estoppel. A party is not estopped or concluded by 
his own admissions, unless another person has been in- 
duced by them to alter his condition. Heane v. 
Rogers, 9 B. & C. 577; Newton v. Liddiard, 12 A. & E. 
(N. S.), 925. See also Association v. Sendmeyer, 14 
Wright, 67; Finney’s Appeal, 9 P. F. Smith, 398; 
Pennsylvania R. Co.’s Appeal, 5 Norris, 102. Wright's 
Appeal. Opinion by Paxson, J. 

(Decided February 27, 1882.] 


MASTER AND SERVANT — DANGEROUS EMPLOYMENT 
—SERVANT ASSUMES kISK.— In an action for death of 
an employee of a railroad company, it was shown that 
he was killed while coupling cars by being caught 
between the projecting parts of the loads of two cars. 
It was in evidence uncontradicted that the loading of 
cars with the material projecting beyond the ends of 
cars was a common and usual practice, and that the 
coupling of such cars could be and constantly was 
done with safety with the exercise of ordinary care. 
Held, that it was error to submit to the jury the ques- 
tion whether defendant was negligent in thus loading 
its cars. Therisk from such loading was one of the 
ordinary risks of the business in which the deceased 
was engaged, and hence there was no liability for an 
injury resulting fromit. In Patterson v. Pittsburgh 
& Connellsville R. Co., 20 P. F. Smith, 293, it is said: 
“Tt is true the master is not responsible for accidents 
occurring to his servant from the ordinary risks and 
dangers which are incident to the business in which he 
is engaged; for in such case the contract is presumed 
to be made with reference to such risks.”” The same 
doctrine was repeated in Pittsburgh & Connellsville 
R. Co. v. Sentmyer, 11 Norris, 276, and in Baker v. 
Allegheny Valley R. Co., 28 Pittsb. L. J, 63, it is said: 
‘*A servant assumes all the ordinary risks of his em- 
ployment. He cannot hold the master responsible for 
an injury which cannot be traced directly to his negli- 
gence.’’ The case of Day v. Toledo, Canada Southern, 
etc., R. Co., 42 Mich. 523, is quite similar to the present. 
Day sued the company for injuries received in having 
his fingers caught in coupling cars on a train of which 
he was brakeman. A car loaded with lumber was to 
be attached to the train. It was claimed that the 
lumber projected forward more than usual, and that the 
plaintiff's fingers were caught in the coupling link and 
hurt. The court took the case from the jury, saying: 


“The injury was from one of the risks incident to the 





occupation of the plaintiff, and he knew better than 
the conductor or any one else the precise difficulty to 
be guarded against.’’ Northern Central Railway Co. v. 
Husson. Opinion by Green, J. 

[Decided Oct. 2, 1882.] 


NEGLIGENCE—1N KEEPING STALLION.—A_ stallion 
two years old was kept by defendants in their barn- 
yard. It escaped therefrom and went into the public 
highway, where it caused injury to plaintiff, who was 
travelling therein. At the trial of an action for the in- 
jury, the court refused to charge: “If the jury believe 
that the time the defendants horse broke out of their 
barnyard, it was enclosed by such a fenceas iscommon 
among farmers, and usually considered safe to confine 
the farm stock, including such a horse as that of the 
defendants, they were not guilty of negligence and the 
plaintiff cannot recover.’’ Held, noerror. The well 
known habits and natural inclination of stallions re- 
quire a degree of precaution which the owners did not 
exercise. It was no answer that other farmers may 
have been equally negligent. McIlvaine v. Lantz. 
Opinion by Mercur, J. 

[Decided October 4, 1882.] 


——___—- 


MARYLAND SUREME COURT ABSTRACT. 
MARCH, 1882.* 

CONSTITUTIONAL LAW — “‘ EXECUTIVE” OFFICE.— 
The Constitution of Maryland (Art. 2, § 15), provides 
thus; “The governor may suspend, or arrest any 
military officer of the State for disobedience of orders, 
or other military offense; and may remove him in 
pursuance of the sentence of a court-martial; and may 
remove for incompetency or misconduct all civil offi- 
cers who received appointment from the executive for 
aterm of years.’’ Held, that the term ‘‘ Executive” 
wus not to be understood to mean the governor alone; 
the provision included appointments by the governor 
with the co-operation of the senate. Harman v. Har- 
wood. Opinion by Bartol, J. 


CONTRACT — AGREEMENT AS TO BID AT PUBLIC 
AUCTION LEGAL.— There is nothing either in law or 
morals to prevent parties from uniting together in 
good faith to purchase property, whether it is offered 
at public auction, or advertised for sale and bids from 
purchasers are invited. In Small v. Jones,1W. &S8. 
129, where there was a purchase of property at sheriff's 
sale by several lienors who united therein, the bid 
being made by one of their number, and the sale was 
impeached as for that reason fraudulent and against 
public policy. Gibson, C. J., said: “‘It is not to be 
doubted that lien creditors as well as others may pur- 
chase jointly at sheriff's sale if all be open and fair; a 
combination of interests for that purpose is not neces- 
sarily corrupt, and if it be forbidden it must be by 
some principle of public policy. It is as we have said 
the end to be accomplished which makes such a com- 
bination lawful or otherwise. If it be to depress the 
price of the property by artifice, the purchase would 
be void; if it be to raise the means of payment by 
contribution or to divide the property for the accom- 
modation of the purchasers, it will be valid.” [n Pratt 
v. Oliver, 3 McLean, C. C. 301, it was said by McLean, 
J.: “‘To hold that individuals may not associate to- 
gether for the purpose of purchasing lands of the Uni- 
ted States at a public sale, would be a novel doctrine, 
and contrary to what has been generally practiced by 
purchasers and that under the sanction of the govern- 
ment.”’ See also Kearney v. Taylor, 15 How. 494. 
Smith v. Ullman. Opinion by Bartol, C. J. 


*To appear in 58 Maryland Reports. 
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HUSBAND AND WIFE—LAND HELD BY, AS JOINT 
TENANTS.— Where the intention is manifest, and apt 
words are employed to create a tenancy in common or 
a joint tenancy, husband and wife in this State are 
now capable of taking and holding as tenants in com- 
mon or as joint tenants, according to the express terms 
of the grant. B. F. and his wife, “for the purpose of 
creating a joint tenancy in said B. F. and his wife in 
all their property,’’ conveyed the same to L., who 
immediately reconveyed it to the said husband and 
wife “as joint tenants, and not as tenants in common, 
the survivor of them and the heirs, personal repre- 
sentatives, and assigns of each survivor.’’ Ona cred- 
itor’s bill seeking to subject the property of B. F. to 
- the payment of his debts, it was held, that B. F. and 
wife became joint tenants of the property so conveyed 
to them, and the husband’s interest therein was liable 
to be seized in execution, and sold by his creditors 
during the life of his wife. There may be found in 
Many cases expressions and dicta to the effect that in 
no contingency, no matter what may be the terms of 
the grant, can husband and wife under a conveyance 
to them after marriage, take or hold as joint tenants 
or as tenants in common; but the cases in which the 
point has directly arisen, and where it has been ex- 
pressly so adjudged, are very few. In Pollock v. Kelly, 
6 Irish C. L. 367, the deed conveyed the property to 
husband and wife ‘‘ as joint tenants,’’ and it was held 
that the effect of it was to grant an estate by entireties; 
“ for to speak of a grant to a husband and wife as an es- 
tate of joint tenancy is, properly speaking, a solecism.”’ 
But Preston, in his treatise, after stating the common 
law doctrine of tenancy by entireties to be when hus- 
band and wife take an estate to themselves jointly by 
grant or devise made to them during coverture, and 
showing that it is founded upon the legal notion of the 
unity of two persons who are husband and wife, says, 
*In point of fact, and agreeable to natural reason, 
free from artificial deductions, the husband and wife 
are distinct and individual persons; and accordingly 
when lands are granted to them as tenants in common, 
thereby treating them without respect to their social 
union, they will hold by moieties as other distinct and 
individual persons would do.” Prest. Es. 151. There 
appears to be no English case in which this opinion has 
been reviewed. In this country it has been quoted, 
and with apparent approval by all the text-writers. 4 
Kent Com. 363; Bishop Law of Mar. Wom., § 616; 
Freeman Co-Ten. and P., § 72; 1 Washburn Real Prop. 
674. The actual decisions upon the point have how- 
ever been conflicting. In New York the question first 
arose in Dias v. Glover, 1 Hoff. Ch. 71, where the deed 
in express terms created a tenancy in common, and 
Preston’s view was rejected by the assistant vice-chan- 
cellor, who held that the grantees took the es- 
tate by entireties. But subsequently in the case of 
Hicks v. Cochran, 4 Edw. Ch. 107, in the same court 
where land was conveyed to husband and wife “ the 
one equal half part to each,” the decision was based 
upon this citation from Preston on Estates, and the 
vice-chancellor after stating the substance of the rule 
aslaid down by Preston, declared he had no hesitation 
about adopting and following it. In Pennsylvania 
the decisions have followed that of Dias v. Glover, as 
will eppear by reference to the case of Stuckey v. 
Keefe’s Executor, 26 Penn. St. 397, where the convey- 
ance being to husband and wife “their heirs and assigns 
as tenants in common, and not as joint tenants,”’ it 
was held they took by entireties and not as tenants in 
common. But more recently in New Jersey, Preston's 
rule has been approved and followed in McDermott v. 
French, 15 N. J. Eq. 78. In that case a bill for parti- 
tion alleged that husband wife were seized in fee of 
the premises as tenants in common under a certain 
conveyance made to them, and a demurrer was inter- 








posed upon the ground that the estate conveyed must 
necessarily have been an entirety, and was not there- 
fore the subject of partition. But the demurrer was 
overruled, the chancellor saying: ‘So it seems that a 
husband and wife may by express words be made 
tenants in common by gift to them during coverture.” 
See also Craft v. Wilcox, 4 Gill. 504; Marburg v. Cole, 
49 Md. 402. Fladung v. Rose. Opinion by Miller, J. 


TRUST — TRUSTEE HAVING POWER TO SELL— DUTY 
OF PURCHASER.— Where trustees under a will have 
power to sell, in their discretion, and re-invest the 
proceeds on the same trusts, a purchaser from them is 
not bound to see the application of the purchase money. 
Nor is it necessary fur the cestuis que trust to be made 
parties to a bill filed by the trustees as reversioners, 
against the owner of leasehold property, for authority 
to receive from him money which he tenders in redemp- 
tion of the rent reserved under acovenant for redemp- 
tion contained in the lease. In this respect the lessee 
stands upon the same footing as if he had been the 
purchaser of the trust property from the trustees. Van 
Bokkelen v. Tinges. Opinion by Miller, J. 





CRIMINAL LAW. 

BAIL—NON-ENTRY OF INDICTMENT NO GROUND 
OF DISCHARGE.— The fact that an indictment, found 
against a respondent and properly presented in open 
court at one term, was not entered upon the docket 
until the succeeding term, is not a cause for discharg- 
ing his bail. In Rex v. Clark, 5 B. & A. 728, the re- 
spondent entered into a recognizance somewhat similar 
to the one in this case, to appear and plead at Trinity 
Term, and to try the case at the Middlesex sittings 
after that term, and to appear on the return of the 
postea if convicted; he did not give notice of trial or 
make up the record either after Trinity or Michaelmas 
Terms, but afterward in Hilary Term, upon motion 
of the government, the recognizances were estreated, 
and the court of King’s Bench held the proceedings 
“ quite regular, and conformable to the ordinary prac- 
tice of the court.”” Vermont Sup. Ct., March Term, 
1882. State of Vermont v. Spear. Opinion by Taft, J. 
(54 Vt. 503). 


TRIAL— WITHDRAWAL OF EVIDENCE.—To support 
an indictment for keeping a common nuisance, the 
prosecution submitted evidence that the defendant’s 
place was reputed to be a house of ill fame, but subse- 
quently, with the consent of the presiding justice, 
withdrew this evidence and the jury was instructed to 
disregard it. Held, on exceptions, that there was no 
error in allowing the withdrawal of the evidence, al- 
though the withdrawal was to remove ground for ex- 
ceptions. There is authority for the admissibility of the 
testimony at common law. State v. McDowell, Dudley 
(S.C.) 346; State v. Hand, 7 Iowa, 411; State v. Brunell, 
29 Wis. 435; Caldwell v. State, 17 Conn. 467; United 
States v. Stevens, 4 Cranch C. C. 341. See also Com- 
monwealth v. Gannett, 1 Allen, 7; Clementine v. State, 
14 Mo. 112. But if the testimony was incompetent, 
the cases are numerous which hold that an error com- 
mitted by the admission of such testimony is cured by 
its subsequent rejection or withdrawal, if the jury be 
clearly directed not to regard it. Tullidge v. Wade, 
3 Wils. 18; Commonwealth v. Shepherd, 6 Binn. 283; 
Unangst v. Kraemer, 8 W. & 8S. 391; Mimms v. State, 
16 Ohio St. 221; Hamblett v. Hamblett, 6 N. H. 333; 
Pavey v. Burch, 3 Mo., 447, 448; Beck v. Cole, 16 Wis. 
95; Hawes v. Gustin, 2 Allen, 402; Smith v. Whitman, 
6 id. 562. The ground of these decisions is that the 
testimony, after being rejected or withdrawn, is no 
longer legally before the jury, but is out of the case, 
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and the jury being instructed to disregard it, it is tobe | been known by his business name only. Held, that 


presumed that they follow the instruction. The rule 
does not depend on the motives which influence the 
withdrawal. The question is, did the withdrawal take 
the testimony out of the case. If it did, it is to be 
considered as if it had never been admitted. Rhode 
Island Sup. Ct., June 8, 1882. State of Rhode Island v. 
Towler. Opinion by Durfee, C. J. (13 R. I. Rep.) 


TRIAL— REFUSAL TO PLEAD—STATUTORY CON- 
STRUCTION.— The provision of § 1032, U. S. R. 8., that 
when one who is “indicted”’ for any offense against 
the United States stands mute, or refuses to plead or 
auswer thereto, it shall be the duty of the court to enter 
a plea of not guilty in his behalf, and proceed to try 
him by a jury, should be liberally construed to bring 
within its scope persons arraigned upon information 
or complaints, as well as persons indicted. Such has 
been the practice in Massachusetts under a similar 
statute. Ellenwood v. Commonwealth, 10 Metc. 222; 
Commonwealth v. McKenna, 125 Mass. 397. But there 
is one course of reasoning which shows conclusively 
that the petitioner has no just ground of objection to 
the mode of proceeding in the District Court. Formerly 
the law of England and of the several colonies was 
that in capital felonies a defendant standing mute was 
to undergo the peine forte et dure; that is, to be pressed 
to death in prison. Giles Corey suffered in this way, 
in Massachusetts, in the time of the witchcraft mad- 
ness. The punishment was inflicted in England, so 
late as the early part of the last century. In 1772 an 
act was passed in England, which was to extend to the 
colonies and plantations in America, by which, if any 
person arraigned upon an indictment for felony 
or piracy should stand mute, he should be convicted of 
the felony or piracy, and the court should award judg- 
ment and execution as if such person had been convicted 
by verdict or confession. 12 Geo. III., c. 20. This had 
always been the law in respect to treason, petty lar- 
ceny and misdemeanor. See 4 Black. Com. 435; 2 
Hawk, c. 30, § 14; 1 Chit. Cr. Law, 424; 1 East, P. C. 
135. It is to be understood of course that the convic- 
tion or punishment in any of these cases took place 
only when the refusal to plead was willful. If it was 
through defect of understanding, the defendant was 
remanded; and this preliminary point was tried by 
the jury. See Rex v. Pritchard, 7 Car. & P. 303; Re- 
gina v. Berry, L. R., 1 Q. B. Div. 447; Commonwealth 
v. Braley, 1 Mass. 103; Commouwealth v. Hill, 14 id. 
207; Dyott v. Commonwealth, 5 Whart. 67; United 
States v. Hare, 2 Wheeler, 283. Congress in the first 
crimes act, passed in 1790, adopted the humane rule 
that in all capital cases defined by act, standing mute 
should be equivalent to a plea of not guilty. This was 
followed by Pennsylvania in 1791; by Massachusetts in 
1795; by Maryland in 1807. It is now the law in all the 
United States and in England, not only in felony but 
in every grade of crime. But it has been applied in 
cases not capital since our Constitution was adopted. 
The law of Massachusetts in 1789 and until 1856 was 
that a defendant charged only with a misdemeanor, 
who willfully and intelligently stood mute, was to be 
dealt with as if he had pleaded guilty. Commonwealth 
v. Moore, 9 Mass. 402. This therefore was the law of 
this district. United States v. Reid, 12 How. 361. U. 
S. Circ. Ct., Massachusetts, July 26, 1882. In re Smith. 
Opinion by Lowell, C. J. (13 Fed. Rep. 25). 


INDICTMENT — MISNOMER OF OWNER OF PROPERTY 
—TWO NAMES.— At a trial for larceny of property 
charged to be that of Sang Hop, the owner of the prop- 
erty stolen testified that he had two names —a business 
name and a personal one. His personal name was Yup 
Chin, and his business name Sang Hop; and that in all 
his business transactions and dealings for years, he has 





there was no variance. The name of a person is the 
designation by which he is known. As therefore the 
owner of the property was known by the name of Sang 
Hop, that name was sufficient in legal proceedings, 
whether he had another name or not. As is said in 
Commonwealth v. Trainor, 123 Mass. 415: ‘* The name 
which was given to a person at the time he was bap- 
tized is to be taken as originally, and presumed to 
continue his name; but if after his baptism he adopts 
and uses another name by which he is subsequently 
well known in the community where he resides, prior 
to and at the time of the alleged sale, it is sufficient if 
he is described by that name in the complaint.” The 
name of the owner of property stolen is not a material 
part of the offense charged. It is only required to 
identify the transaction so that the defendant by 
proper plea may protect himself against another 
prosecution for the same offense. The owner may 
have a name by reputation, and if it is proved that he 
is better known by that name than any other, the 
charge in the information by that name is sufficient. 
State v. Bell, 65 N. C. 314. There was therefore no 
variance between the information and proof in the 
case which affected any substantial right of the de- 
fendant. People v. Edwards, 8 Pac. C. L. J. 538, Cal- 
ifornia Sup. Ct., February 28, 1882. People of California 
v. Quong. Opinion by McKee, J. i 


CORRESPONDENCE. 


Puress BY THREAT OF IMPRISONMENT OF THIRD 
PERSON. 


Editor of the Albany Lave Journal: 


I gather from the report in your issue of 25th inst., 
of the case of Harris v. Carmody, 131 Mass., this ques- 
tion must be apparently answered in the negative, 
unless well-settled exceptions to the rule can be suc- 
cessfully invoked. The exceptions presented by the 
case above mentioned, are where the parties stand 
related to each other, as husband and wife, or parent 
and child. 

In Strong v. Granniss, 26 Barb. (N. Y.) 122, 127, 
the court say: ‘‘The defendant Brown, being surety 
on the note, may avail himself of the duress of his 
principal.’’ In that case Brown, the surety, was in 
no way related to the principal. The case cited by the 
court in support of the position, Thompson v. Lock- 
wood, 15 Johns. (N.Y.) 256, does not sustain it. Spencer, 
J., who delivered the opinion of the court, says, p. 259: 
“* As ageneral principle it cannot be controverted, that 
if a bond be obtained from A. & B., by duress against 
A., B. cannot plead the duress against A. to invalidate 
the bond as against him.” It would seem however good 
common sense, and hence good law, that an obligation 
void or voidable as to the principal upon the ground of 
duress, must be equally so as to his surety; otherwise 
the valid defense of the principal is fruitless. For if 
the surety is liable and compelled to pay the void or 
voidable obligation of the principal, the latter can be ~ 
compelled to pay the former the amount paid. Con- 
tracts entered into by persons under an illegal con- 
straining force are void on the ground of duress, and 
if void as to one of the contracting parties upon whom 
the duress is exercised, it is confidently submitted, 
they are equally so as to the person who stands in the 
position of a mere surety, irrespective of kinship or 
connubial relation. B. 


RocHEstTeEr, N. Y., Nov. 29, 1882. 
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Tue Crviz Cope AND ADMISSION TO THE Bar. 


Editor of the Albany Law Journal: 


Two subjects, among others which the Legislature 
has to deal with, deeply concern the profession: The 
qualifications to be exacted of persons who seek ad- 
mission to the bar; and the Civil Code. The profession 
naturally feel anxious to know the sentiments of our 
Governor-elect, who is himself one of us, on these 
points. To members of the bar it seems both just and 
needful that the courts should enjoy untrammeled 
liberty of prescribing the conditions upon which men 
shall practice the law before them; even as other de- 
partments of our government enjoy the like liberty, 
within their respective spheres, of choosing their own 
officers. If measures involving professional qualifica- 
tion present themselves for Mr. Cleveland’s sanction, 
may we rely upon him to aid the courts in their effort 
to keep out of the profession all men whose attain- 
ments and character are not guaranties of their worth- 
iness? 

As to the Civil Code, professional opinion is divided. 
Hitherto it has been defeated by our governors. What 
may we expect from Mr. Cleveland if the Legislature 
should again approve it? 

UNIVERSITY CLUB. 

New York, Nov. 15, 1882. 


NOTES. 


T is related of Mr. Justice Gray, of the United States 
Supreme Court, that upon one occasion, when on 
the Massachusetts Supreme Bench, after a long speech 
from a verbose attorney, notwithstanding he had 
stated no further argument was necessary, he said: 
“ Mr, —— the court is still with you.” If this story is 
true, that was the first time that his honor was “ still,’’ 
on the bench.— The Canada Legul News, referring to 
the press of business in the Canada courts, remarks: 
“This suggests the epithet applied by a foreign con- 
temporary to a somewhat similar state of things exist- 
ing elsewhere. He refers to the toil of the judges 
in dealing with the ever-rolling mass of litigation asa 
*‘Sisyphean’ task,— without, we presume, any dark 
insinuation as to the locality in which the labor is 
performed.” That we should have lived to be called a 
“foreigner”? by a Canadian!—— Of the Irish Judge, 
Lawson, who recently escaped assassination, the Irish 
Law Times remarks: ‘‘ But not satisfied even with 
those many distincticns, the learned judge is now 
about to figare as an author; and we trust that he who 
has already escaped the bullet will yet survive the 
criticisms on his Hymni Usitate Latine Reddite. which 
at all events he will have no difficulty in doing if they 
prove asamiable as our own upon his able paper on ‘ The 
Practicability of Codifying Fknglish Law,’ read before 
the Statistical Society in 1872. Judge Lawson is also 
well known in private circles as an admirable actor, 
and his humorous rendering of Shakespeare’s (not 
Sheppard’s) Touchstone, at the Presbyterian Associa- 
tion in April last, will not soon be forgotten; nor do we 
doubt that the genia! judge well deserved the magnifi- 
cent silver salver which was presented to him on 
Tuesday last, as President of the Hibernia Catch Club. 
Able as he has proved himself in every capacity, he 
possesses withal in an eminent degree that quality 


with which Dante specially accredited the judicial - 


personage whom he encountered in purgatory — 


‘ Nino, thou courteous judge! what joy I felt, 
When I perceived thou wer’t not with the bad!’” 





So it seems that some of the British law editors im- 
pliedly admit the possibility of the judges turning up 
in Hades.— There will be 53 lawyers in our next 
Legislature.—— The December Century has an illustra- 
ted article on the Federal Supreme Court. Itcontaing 
nothing new to lawyers, but a series of minute portraits 
of the judges are admirable likenesses.—— In the new 
Gilbert and Sullivan opera, ‘ Iolanthe,’’ the lord 
chancellor falls in love with one of the wards of his 
court, and gains his own reluctant consent to marry 
her. The following song has for a refrain, “ Said I to 
myself, said I:”’ 


When I went to the Barasa very young man (said I, etc.), 
T'll work on a new and original plan, 

T'll never assume that a rogue or a thief, 

Is a gentleman worthy of implicit belief, 

Because his attorney has sent me a brief. 


I'll never throw dust in a juryman’s eyes, 

Or boodwink a judge who is not overwise, 

Or assume that the witnesses summoned in force, 

In Exchequer, Queen’s Bench, Common Pleas of Divorce, 
Have perjured themselves, as a matter of course. 


Ere I go into court I will read my brief through, 
And I'll never take work I’m unable to do, 

My learned profession I'll never disgrace 

By taking a fee with a grin on my face, 

When I haven’t been there to attend to the case. 


In other professions in which men engage, 
The army, the navy, the church and the stage, 
Professional license, if carried too far, 

Your chance of promotion will certainly mar, 
And I fancy the rule might apply to the bar. 


The Kentucky Law Journal for November contains 
an article on Origin of Personal Rights, by Hon. 
W. F. Bullock.——The American Law Register for 
November contains an article on Disfranchisement 
from Private Corporations, by Lawrence Lewis, Jr. 
Also the following cases in full: Regina v. Lovell 
(Eng.), on larceny by intimidation and threats, with 
note by Edmund H. Bennett; Waller v. Davis (Iowa), 
on note by partner after dissolution, with note by M. 
D. Ewell; Philadelphia & Reading R. Co. v. Stichter 
(Penn.), on implied right of railway company to borrow 
money and issue bonds therefor, with note by Adel- 
bert Hamilton; In re Hall (Conn.), on admission of 
women to the bar, with note by F. P. Prichard; Smith 
v. People (Ill.), on possession of stolen property as evi- 
dence of larceny, with note by Charles Biddle; Whit- 
more v. Ball(Tenn.), on affidavit of juror to impeach 
verdict, with note by H. H. Ingersol).—— Justice 
Maule was singularly dexterous in picking locks, and 
which he could not only open but close again, with no 
other appliance than a stout piece of wire. He had ac- 
quired the art by the frequent loss of his keys when at 
the bar. He used to tell the story how upon one occa- 
sion he astonished a country locksmith who had been 
called in and pronounced a portmanteau beyond his 
skill, and which the judge opened with ease. 


The Southern Law Review for October-November 
contains the following leading articles: Estoppels 


against married women, by Judge Seymour D. Thomp- 
son; the Law in relation to Crops — fructus industriales, 
by Henry Wade Rogers; Negotiability of detached 
coupons, by James O. Pierce; Purchase by corpora- 
tions of their own capital stock, by Edward C. Moore, 
Also a very interesting batch of ** Notes.” 


Jr. 
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The Albany Law Journal. 


ALBANY, DECEMBER 16, 1882. 











CURRENT TOPICS. 


HE recent decision of the Federal Supreme 
Court in Lee v. Kaufman and Strong is one of 
the most important rendered in late years. The 
action was for ejectment to recover 1100 acres of 
the late General Lee’s estate, of Arlington, now oc- 
cupied by a government fort and a cemetery for sol- 
diers slain in the civil war, the defendants being 
respectively superintendent of the cemetery and 
commandant of the fort, and holding possession for 
the government. The defense was a tax title ac- 
quired by the government under the act of Congress 
of June 7, 1862. The plaintiff sought to impeach 
that title by reason of the refusal of the commis- 
sioners, appointed under the act to collect the taxes, 
to permit the owner to pay the tax by an agent or 
in any way but in person. The trial court held the 
tax title invalid, and that the action would lie. 
This is now affirmed. It was practically conceded 
that the title was intrinsically invalid, but it was 
contended that the government could not be sued 
in the person of its agents nor in its own name. 
Mr. Justice Miller, conceding ‘‘that the United 
States cannot be sued as a party defendant in any 
court whatever, except where Congress has pro- 
vided for such suit,” yet holds that ‘‘the exemption 
is however limited to suits against the United States 
directly and by name, and cannot be successfully 
pleaded in favor of officers and agents of the United 
States when sued by private persons for property in 
their possession as such officers and agents,” etc. 
He also observes: ‘‘Shall it be said in the face of 
all this, and of the acknowledged right of the judi- 
ciary to decide, in proper cases, statutes which have 
been passed by both branches of Congress and ap- 
proved by the president to be unconstitutional, that 
the courts cannot give a remedy when the citizen 
has been deprived of his property by force, his 
estate seized and converted to the use of the gov- 
ernment without any compensation, because the 
president has ordered it and his officers are in pos- 
session? If such be the law of this country, it 
sanctions a tyranny which has no existence in the 
monarchies of Europe, nor in any other government 
which has a just claim to well-regulated liberty and 
the protection of personal rights.” In these views 
four other justices concurred, but Mr. Justice Gray 
read a dissenting opinion, concurred in by the chief 
justice, and Justices Bradley and Woods — a form- 
idable dissent, we should say. 


There seems to be a general impression that the 
Testament is to be ‘‘handled without gloves” by 
witnesses on being sworn. The London Law Times 
says: ‘It is a universal rule to require witnesses to 


remove their gloves before taking the Testament 


Vou, 26— No. 25. 





into their hands for the purpose of being sworn in 
a court of justice. It is a very common thing to 
hear witnesses, on coming into the box, addressed 
in terms of indignant remonstrance for venturing to 
take the Testament into their gloved hands, Ner- 
vous women are often rendered almost incapable of 
giving evidence from the combined effect of the 
remonstrance of the officer of the court, and the 
difficulty of removing the obnoxious glove. Ac- 
cording to Mr. Justice Hawkins, an oath taken by 
a witness with gloves on has just the same effect as 
one taken with gloves off. ‘I should be very sorry,’ 
said the learned judge, during the progress of a 
case recently tried in Westminster hall, ‘to find my- 
self in the dock on a charge of perjury, and as my 
only defense the fact that I had taken the oath with 
my gloves on.’” ‘The Times very pertinently asks 
why the requirement of ungloving should not be 
abandoned, 


The publishers of the American Law Review an- 
nounce that after the issue of the number for De- 
cember next, it will be published by the Review 
Publishing Company of St. Louis, to which com- 
pany they have transferred the Review, its copyright 
title, and the right to use its name. It is to appear, 
hereafter, in consolidation with the Southern Law 
Review. We sincerely regret the discontinuance of 
our honored and useful neighbor, the American Law 
Review. Always a judicious and excellent publica- 
tion, its last days have been its best. It has had 
the editorial service of several very clever men. 
Especially we shall miss the brilliant and striking 
articles of Mr. Grinnell, the present editor, who 
possesses the rare art of making law interesting to 
everybody. We hope that his pen will not be lost 
to legal journalism, and we cannot believe that it 
will be. The consolidation of the American with 
the Southern Law Revéew will strengthen the latter 
already influential and admirable publication, and 
will add to the prominence of St. Louis as one of 
the most important, if not the most important, of 
the law publishing towns of this country. We wish 
the Southern Law Review increased success and in- 
fluence, and we drop a tear over the demise of our 
old friend, the ‘‘deep blue” and its successor the 
‘light gray.” 


We still look down the columns of the Morning 
Post’s report of Belt v. Lawes, for ‘‘ laughter,” and 
we still find occasional notes of it. For example: 
the question was whether somebody was alive, and 
his lordship said ‘‘he was alive during this trial, but 
we cannot say whether he is alive now or not; ” and 
Sir Hardinge Giffard, accepting this patent chance, 
added, ‘‘or whether he will be alive at the end of 
it.” This caused laughter. A witness referred 
to somebody as ‘‘the old gentleman,” and ‘‘ at this 
stage of the proceedings, it being four o’clock,” 
his lordship made a laugh by observing, ‘‘as you 
have got to the old gentleman, we may as well ad- 
journ.” Now we cannot see any thing funny in the 
idea of adjourning because they had ‘‘ got to an old 
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gentleman.” If it had been a young lady, there 
would have been some sense in it. An ‘‘old gentle- 
man ” may possibly remind us of the lapse of time; 
a young lady certainly makes us forget it. Then 
another witness raised a laugh by saying, ‘‘I under- 
stand nothing of what is being asked me now.” 
The failure of counsel to make himself understood 
ought to be a serious matter. The cause has been 
on trial some four weeks, we believe, and the delay 
is strongly criticised. Too much time consumed in 
laughter. But since Mrs. Langtry has come away 
this trial is the reigning sensation. 





The Honorable Dwight Foster, of Boston, writes 
to the Advertiser, regarding the furnishing of clerks 
to the judges: ‘‘Two or three years ago I urged 
upon a committee of the Massachusetts Legislature 
to allow each of the justices of our Supreme Judi- 
cial Court a clerk, believing that it would lighten 
their labors immensely at very smail expense to the 
public. But the conclusion of legislative wisdom 
seemed to be that those judges who could afford: to 
do so might hire their own clerks, and those who 
could not, might go without. I believe the judges 
of the Supreme Court of the United States, and of 
all the higher English courts, have an allowance for 
clerk-hire, and I feel very sure that if our Common- 
wealth should indulge in this moderate liberality 
toward the judges of our own highest court, the 
public would be amply repaid by the saving of val- 
uable time, health and strength, and by greater 
promptness in the decision of important causes.” 
In the department of justice, ‘‘niggardliness is not 


good husbandry.” 


In the Star-route trial the defendants presented to 
the presiding Judge Wylie an affidavit charging 
that he is so biased and préjudiced against them 
that he cannot fairly and impartially administer the 
law, and that by reason thereof they cannot have a 
fair trial before him, and asking that the case go 
before another judge. This Mr. Merrick pronounced 
‘*impertinent and scandalous.” Judge Wylie said 
it was an ‘‘insult to the court.’ And Col. Bliss, 
drawing at once on his memory and his imagination, 
said: ‘‘This case bears great resemblance to the 
famous Tweed case in New York. Counsel came 
into court there and sought to file a paper like this, 
in which an attack was made on the presiding judge, 
and he punished them for contempt, and was sus- 
tained by the highest court of the State and by the 
honest public opinion of the country ” (the opinion 
of Col. Bliss, thereby meaning). The cases were not 
at all alike, save that in both the prisoner’s counsel 
charged the judge with bias, and asked him not to 
sit. But in the 7weed case the suggestion was made 
in a letter privately conveyed to the judge, and by 
him alone made public. He thereupon fined coun- 
sel $250 apiece. The judge’s conduct was never 
approved by any court, for it never came before any 
court for review, nor by public opinion, for it was 
almost universally denounced by lawyers and lay- 








men as the most oppressive and outrageous exercise 
of judicial indiscretion known in the history of this 
State. We took great pleasure in denouncing it at 
the time. A singular state of things, if a prisoner's 
counsel may not respectfully urge to a judge that 
the prisoner deems him prejudiced against him and 
desires to be tried before another judge! Judge 
Wylie very judiciously concluded upon the coun- 
sel’s assurance that no insult was intended to over- 
look the imaginary reflection upon him, and to 
‘*hear no more about it.” 


A general advance all along the line has been 
made by the heathen in the city of New York 
against the enforcement of the Sunday law as laid 
down in the Penal Code. Preliminary injunctions 
against the police have been granted by Judge 
Arnoux, of the Superior Court, in a great number of 
cases designed to test the validity of the law in re- 
spect to all sorts of trades and occupations, Among 
these injunctions were one at the suit of a grocer and 
one at the suit of achristian baker. The test in this 
matter is of course the ‘‘ necessity ” of carrying on 
the trade or occupation on Sunday. As to grocers 
and bakers it is preposterous to say that it is neces- 
sary to keep open their shops on Sunday. People 
can buy groceries and bread on Saturday, and bread 
twenty-four hours old is much more wholesome than 
fresh-baked. This is not a matter of religion or 
sentimentality, as the opponents of the law are con- 
tinually urging. It is a matter of public policy 
and health to compel the community to take one 
day of rest, and it is a matter of public convenience 
to have all rest on the same day. If a vigorous and 
avaricious grocer or baker is himself willing to work 
every day, he has no right to compel his employees 
to work on Sunday or run the risk of losing their 
places, This is the plain policy of the matter, and 
the cry of the satanic press that the Sunday law is 
‘‘ puritanic”’ is false and incendiary. For ourselves 
we want no lax European Sunday on this continent, 
but we are willing to test the law by the fair “neces- 
sity” of modern times. As to the New York “ gro- 
cers” their move is a patent subterfuge to get the 
right of selling rum on Sunday. We hope it by no 
means follows from the granting of these prelimi- 
nary injunctions that the judge is committed to the 
doctrine of a free-and-easy Sunday. 





NOTES OF CASES. 


\ JE get the following curious case of attempted 

destruction of a will from the London Law 
Times: “In Wells v. Waight, Prob. Div., November 3, 
1882, the testator was an engineer on board a channel 
steamer, and had made a will in the year 1876, by 
which he left every thing to his wife. He gave the 
will to her to keep. Some little time afterward the 
husband and wife had a quarrel, and the wife, losing 
her temper, tore up the will and threw the pieces 
into the fireplace. The husband picked them up 
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again, put them in an envelope labelled poison, 
which he put in his pocket. Afterward he told her 
he would get the will put straight again. But on 
his death, in June, 1881, which took place from 
smallpox in his berth on board the steamer, his 
pockets being searched, the envelope, with the 
shreds of the will, was found. It was now pro- 
pounded for probate by the wife, and after formal 
opposition on behalf of ten children, admitted, be- 
cause though the presumption of law is that if a 
will be found in a testator’s possession in a mutilated 
condition, it was not intended to be renewed by 
him (Lambert v. Lambert, 3 Hagg. 568); yet under 
the circumstances, the presumption was rebutted by 
its being shown that the testator had not himself 
mutilated it, and also that he had no animus revo- 
candi. The case however should be a lesson to an- 
gry wives not to risk their subsistence to satisfy a 
momentary spleen.” 


A curious case of negligence was decided by the 
general term of the New York city Marine Court, in 
Keily v. Cotton (Int. Rev. Rec., Dec. 4, 1882). The 
defendants, who are dentists, undertook to extract 
a tooth while the patient was under the influence of 
an anzsthetic, calied laughing gas. In extracting 
the tooth the forceps slipped and part of the tooth 
went down the plaintiff's throat, causing coughing 
and vomiting, which continued at intervals for 
about four weeks, at the end of which time, in one 
of these attacks of coughing, the tooth was thrown 
up and relief followed in due course, Held, that 
the defendants owed extraordinary care, and the 
question of negligence was for the jury. The court 
said: ‘*The defendants knew that the plaintiff, 
while under the influence of the anesthetic, had no 
control of his faculties; that they were powerless to 
act, and that he was unable to exert the slightest 
effort to protect himself from any of the probable 
or possible consequences of the operation which 
they had undertaken to perform. He was in their 
charge and under their control to such an extent 
that they were required to exercise the highest pro- 
fessional skill and diligence to avoid every possible 
danger, for the law imposes duties upon men accord- 
ing to the circumstances in which they are called to 
act. In this case skill and diligence must be con- 
sidered as indissolubly associated. The professional 
man, no matter how skillful, who leaves an essential 
link wanting or a danger unguarded in the continu- 
ous change of treatment is guilty of negligence, and 
if the omission results in injury to the patient, the 
practitioner is answerable. The quantum of evi- 
dence necessary to make out a prima facie case of 
negligence is very slight in some cases, while in 
others a more strict proof is required. Often the 
injury itself affords sufficient prima facie evidence of 
negligence. Thus, a bailee who returns in an in- 
jured condition an article which has been loaned to 
him is, by this very condition, called upon for an 
explanation; for a presumption of fault must arise 
therefrom against him. Although the mere happen- 
ing of an accident is not in general prima facie evi- 








dence of negligence, yet the accident may be of 
such a nature that negligence must be assumed, from 
the unexplained fact of the accident happening. 
Thus B., while walking in a street in front of the 
house of a flour dealer, was injured by a barrel of 
flour falling upon him from an upper window; it 
was held that the mere fact of the accident was evi- 
dence to go to the jury in an action against the flour 
dealer. Byrne v. Boadle, 2 H., etc., 722; 33 L. J. 
Ex. 13; see also, Scott v. London Docks Co., 3 H., 
etc., 596; 34 L. J. Ex. 17, Ex. Ch. There was evi- 
dence offered by the plaintiff showing that while 
the defendant drew the tooth the forceps slipped. 
The fact, combined with the unusual circumstance 
that the tooth went down instead of coming up, was 
sufficient to carry the case to the jury upon the 
question of negligence. The trial judge held that 
while the affirmative was upon the plaintiff to prove 
negligence, the fact that the defendants, instead of 
taking the plaintiff's tooth out, let it go down his 
throat, was suflicient evidence to carry the question 
of negligence to the jury, to the end that they 
might determine whether in the light of all the cir- 
cumstances the defendants had exercised the skill 
and care which the exigencies of the case required. 
This ruling was correct.” 


In Dietrich v. Baltimore, ete., Ry. Co., 58 Md. 347 
(Mr. Stockett’s advance sheets), an action against a 
street passenger railway company for an injury to a 
boy, which occurred while he was getting on a car, 
the plaintiff offered in evidence the declarations 
of the driver of the car, made about half an hour 
after the accident occurred, as to the cause of the 
accident, as evidence in chief, and not for the pur- 
pose of contradicting the driver. /eld, inadmissi- 
ble. The court observed: ‘‘There was no neces- 
sary connection between the declarations offered 
and the act complained of, the declarations in no 
manner forming any part of the ves geste ; and the 
power of the driver to make such declarations to 
affect his principal is not to be inferred from his 
simple employment to drive and conduct the car. 
The principle is undoubted, that whatever the agent 
does in the prosecution of the business entrusted 
to him, or within the scope of his employment, 
though it be done negligently and improperly, is to 
be regarded as the act of the principal; and the 
rule is briefly but clearly and correctly stated by 
Judge Story (Story Agency, § 134), that ‘where 
the acts of the agent will bind the principal, there 
his representations, declarations, and admissions, 
respecting the subject-matter will also bind him, if 
made at the same time, and constituting part of the res 
geste.’ But an act done by an agent cannot be 
varied, qualified, or explained, either by declara- 
tions or admissions made by him, which amounts to 
no more than a mere narrative of a part occurrence, 
or by an isolated conversation held, or an isolated act 
done, at a subsequent time. 1 Tayl. Ev., § 526. 
Here the declarations of the driver offered did not 
accompany the act complained of, but were made 
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subsequently, in an isolated conversation, and which 
amounted to no more than a mere narrative of a 
past occurrence. They were therefore clearly inad- 
missible; and the cases all so hold, including our 
own. Franklin Bank v. Steam Nav. Co., 11 Gill & 
J. 28, 34; Fairlee v. Hastings, 10 Ves. 123; Steam 
Packet Oo. v. Clough, 20 Wall. 528; Luby v. Hudson 
R. R17 N. Y. 181; Robinson v. Fitchburg R. Co., 
7 Gray, 92. If any fact, material to the interest of 
either party, rests in the knowledge of an agent, it 
is to be proved by his testimony, and not by his 
mere assertion; and in this case, instead of offering 
the unsworn declarations of the driver of the car, 
he should have been called as a witness.” See Mc- 
Dermott v. Hannibal, etc., R. Co., 73 Mo..516; 8. C., 
39 Am. Rep. 526; Hawkes v. Baltimore, ete, R. Co., 
15 W. Va. 628; 36 Am. Rep. 825, and note, 829. 


The Supreme Court of New Jersey, in Gibson v. 
Gorman, 44 N. J. 325 (Mr. Vroom’s advance sheets), 
it was held that an auctioneer receiving a deposit 
from a purchaser does not act in a ‘fiduciary char- 
acter,” for the purchaser, within the bankrupt act. 
The court said, in speaking of the act of 1841 and 
the late act: ‘‘In consequence of the difference in 
phraseology of the two acts, it was held by Judge 
Blatchford and by Justice Nelson that the thirty- 
third section of the act of 1867 should receive a 
broader construction, in this respect, than the act of 
1841, and should be applied to debts created while 
acting in any fiduciary capacity, without any special 
limitation. On this construction it was held that a 
debt due from a bankrupt, being the proceeds of 
sales of goods consigned to him for sale on commis- 
sion, was not affected by his discharge in bank- 
ruptcy. Jn re Seymour, 1 N. B. R. 29; Jn re Kim- 
ball, 2 id. 204, 354. These decisions have been 
disapproved in the Federal Circuit and District 
Courts by Judge Hopkins, with the concurrence of 
Justice Davis, in Grover v. Clinton, 8 N. B. R. 112; 
by Judge McKenna, in Keime v. Gray, 5 L. & E. R. 
489; Chief Justice Waite, in Owsley v. Cobin, 15 N. 
B. R. 489; by Judge Choate, in Jn re Smith, 18 id. 
24; and also in the Supreme Court of Massachusetts 
(Cronan v. Cotting, 104 Mass. 245; S. C., 6 Am. Rep. 
232; Woodward v. Towne, 127 Mass. 41; 8S. C., 34 
Am. Rep. 337), Alabama ( Woolsey v. Cade, 15 N. B. 
R. 238) and Mississippi (Green’s Bank v. Chilton, 57 
Miss. 598; S. C., 34 Am. Rep. 483), and by the 
Court of Appeals of New York, in Hennequin v. 
Olews, 77 N. Y. 427; S. C., 33 Am. Rep. 641. In 
several of these cases debts due from factors arising 
from sales of goods consigned for sale on commis- 
sion, were held not to be excepted from the opera- 
tion of the discharge.” ‘‘The cases cited, I think, 
establish the doctrine by the great weight of judi- 
cial decision, that section 33 of the Bankrupt act of 
1867 was, in substance, a re-enactment of the pro- 
visions of the Bankrupt act of 1841 on this subject, 
and that it applies to technical trusts only, and not 
to such trusts as are implied by law from mere con- 
tracts of agency or bailment. The reasoning on 





which these decisions were rested was that the Su- 
preme Court having determined, in Chapman y. 
Forsyth, that these general words, as used in the 
act of 1841, meant only technical trusts of the char- 
acter of those in the preceding enumeration, it was 
deemed unnecessary to retain the latter in the act of 
1867, and the hardship, if not injustice, which 
would result from giving to the corresponding lan- 
guage in the act of 1867 a broader signification.” 
See 24 Alb. Law Jour. 425; Herman v. Lynch, 26 
Kans. 435; S. C., 40 Am. Rep. 320; Scott v. Porter, 
93 Penn. St. 38; S. C., 39 Am. Rep. 719, and note, 
722. 


THE COMMON LAW.* 


ROFESSOR HOLMES is but one of several 
New England gentlemen who have lately made 
valuable contributions to the philosophical and the 
historical literatures of the common law.t While it 
is unquestionably true that none of these gentlemen 
is entitled to be regarded as the exponent of a 
novel theory, or particular line of investigation, yet 
it is equally true that none of them condescends to 
be imitative. Their works are characterized by the 
most patient research, by a profound intelligence 
and a literary knowledge of no common order. 
What is thus true of them all, is noticeably true of 
Professor Holmes’ volume before us. 

Professor Holmes’ investigations and commentary, 
set out in this volume, while often made from the 
point of view of the historical jurist, differ from 
the familiar writings of Sir Henry Sumner Maine. 
The latter author treats, in a greater degree, of gen- 
eral jural phenomena; Professor Holmes writes of the 
phenomena of the common law only. Sir Henry Maine 
traces legal conceptions from the very dawn of univer- 
sal history ; Professor Holmes from the beginnings of 
English history. Sir Henry Maine invents profound 
theories of general application concerning the his- 
tory of jural conceptions; Professor Holmes applies 
these theories to special cases, and verifies or rejects 
given theories by a special and laborious array of 
authority. 

In his treatment of a subject, Professor Holmes 
often utilizes his extensive knowledge of the writ- 
ings of the German jurists, and with great force, 
for their theories enable him, in the absence of other 
authority,to refute or to elucidate, as the case may be, 
a given proposition concerning the common law. In- 
deed, it is easy to discern that the subtleties of the 
modern Roman jurists are very attractive to Professor 
Holmes. But this is no fault. Lord Bolingbroke 
has said that history and metaphysic enable one to 
take a commanding view of law and legislation. 
We cannot gainsay that history and metaphysic 
serve Professor Holmes in good stead, for they have 
enabled him to produce a very good book —a book 
that well indicates the advance which the common 
law is now making toward a more scientific structure 
than it has ever before possessed. 

* The Common Law; by O.W. Holmes, Jr. 


+Essays in Anglo-Saxon Law, Placita Anglo-Normanica, 
History of Procedure, 


























THE ALBANY LAW JOURNAL. 


485 

















In early forms of liability, the author’s account of 
the development of legal liability at common law is 
given. The method of this essay is mainly histori- 
cal, but the history is not confined to the con- 
ceptions of the common law only; it is concerned 
with the various archaic systems which have ulti- 
mately blended with the common law. In the suc- 
ceeding lectures on the Criminal Law and on Torts, 
the author’s method is no longer that of the legal 
historian, but that of the analytic and philosophical 
jurist. We do not know in which character to pre- 
fer the author, both are excellent in their way. 

A good example of the author’s treatment of his 
subjects may be seen in the lecture on ‘‘ Possession.” 
Before discussing the Anglican conception of pos- 
session, it is intimated that this conception is quite 
distinct from that of the Germans, which is worked 
out by the modern Roman jurist from the material 
of the Roman law—but the Roman law confused 
by Kantian and post-Kantian philosophy. The analy- 
sis of the common-law conception of possession then 
begins. The fact that the common law contained 
no profound definition of possession until a com- 
paratively recent date — for Bracton contained very 
little, and that little taken bodily from the Bolognese 
Azo’s Summa on the Code and Institutes of Jus- 
tinian— does not confuse Professor Holmes. He 
is master of his subject, and he constructs a theory 
for the common law which, to say the least, does 
not conflict with the adjudications of the common- 
law courts. Rejecting, in the first place, the German 
idea that the animus domini is essential in all cases 
to establish juridical possession, for the animus 
domini has no relation to bailors or termors who 
have certain possessory rights, Professor Holmes 
proceeds to demonstrate that the test of juridical 
possession is an intent to exclude others. He shows 
that this intent is not the animus domini looked at 
from the other side. The title to property by its 
finder as against the right to possession of a person 
on whose premises the property is found, is next dis- 
cussed from the standpoint of the Anglo-American 
adjudications. Here is found a class of cases in 
which this intent to exclude others is not manifest, 
but which intent Professor Holmes shows, never- 
theless, pervades the adjudications. When the au- 
thor comes to treat of the vicarious possession of 
servants and agents, it becomes clear that the com- 
mon law never had a definitive theory concerning 
possession. In our judgment, Professor Holmes 
supplies this omission, and indicates very clearly 
what would constitute an appropriate theory. By 
these original suggestions alone he has done, we 
think, a good service to jurisprudence. 

It is in the lectures on Contract though that Pro- 
fessor Holmes is at his best. Here he brings his 
extensive research to bear, with not a little original- 
ity, on important questions of history and of doc- 
trine. Now in few other departments of law does 
history play a more important part than it does in 
that of contract. Whoever regards our present law 


of contract, as in the nature of things, has but lit- 
tle comprehension of the subject. 


History shows 








us that some former essentials to perfect contracts 
have since become non-essentials, and that a few 
non-essentials have become essentials. Without an 
accurate knowledge of the early conceptions of con- 
tracts, our reasoning on present conceptions is apt to 
be faulty if not positively fallacious. For example, 
history teaches us that the development of a contract 
has been something like this: At first no promise 
is enforceable except by caprice and by rude force; 
next, a ceremonial has become associated with the 
promise, and both taken together have been armed 
with a sanction, or obligation; but the ceremonial 
is the more important factor or element of the con- 
tract. In the succeeding stage of development the 
promise is emancipated from the ceremonial and an 
obligation is attached to the mere promise — the 
promise has at last become all-important, the cere- 
monial unimportant. The highest stage of devel- 
opment is of course reached when it enables man to 
order his own affairs with the least possible inter- 
ference from imperative law. This last stage is tol- 
erably well exemplified in this country where the 
domain of contract has become so impertant that 
the range of imperative law is not infrequently rele- 
gated to mere political charlatans — practical peo- 
ple taking little concern with imperative law. 

We have thus briefly outlined what we believe to 
be the accepted theory of the development of con- 
tract, in order that we may indicate which stages of 
the process Professor Holmes treats of. In his first 
lecture on the history of contract in the common 
law he intimates that suretyship and the promissory 
oath (which last survives in oaths of pffice) are as 
old, if not older, than either debt or covenant, pop- 
ularly supposed to be our primitive forms of contract. 
We notice that by the term contract, Professor Holmes 
generally means, although he slights the definition of 
the analytical jurists, a convention plus an obliga- 
tion, for a mere promise without an obligation is of 
no interest to lawyers now that the courts refuse to 
enforce promises by word of mouth, unless founded 
on what is technically called a consideration. The 
doctrine of consideration has long been a puzzle to 
the jurists of the common law. It has been thought 
by some to have been the outgrowth of what the 
civilians termed ‘‘ causa,” while others are inclined 
to regard it as of purely English origin, derived 
of the ceremonial stage of contract. Professor 
Holmes evidently belongs to the latter school, and 
his opinion, fortified by a careful investigation of the 
early institutional writers of the common law and 
of the year books, is entitled to great weight. 
There is little doubt that the modern doctrine 
of consideration has grown from a rule of evi- - 
dence. Lord Mansfield divined this, as Professor 
Holmes, and before him Mr, Pollock, notice. After 
tracing the trial by witnesses, and attributiug some 
element of consideration to Saxon procedure, Pro- 
fessor Holmes says: ‘‘ What was an accident of 
procedure had become a doctrine of substantive 
law. The change was easy when the debts which 
could be enforced without deed all sprang from a 
benefit to the debtor.” 








486 


THE ALBANY LAW JOURNAL. 














In the chapter on contract, Professor Holmes has 
continued a series of scientific observations which 
were first brought prominently forward by Sir Henry 
Maine, and subsequently applied definitively to the 
common law of contract, by Mr. Frederick Pollock 
and other writers. The lectures by Professor 
Holmes are the complement of the works by the au- 
thors named. But to the American lawyer, Profes- 
sor Holmes’ discriminating array of authority will 
add value to his particular text. 

With the close of the volume, the reader’s atten- 
tion and interest will not abate, but rather increase» 
as Professor Holmes reserves this post of honor to 
that interesting subject, *‘Successions, post mortem 
and inter vivos.” It is generally conceded that the 
common-law conceptions of testamentary and pos- 
thumous successions have been derived from Roman 
jurisprudence, and not from the Germanic Codes. 
The type of succession, most familiar to us all, is of 
course inheritance. Here the heir of the common 
law but partially represents his ancestor, whose per- 
sona descends to others beside the heir, such as the 
executor or administrator. At common law there is 
no such thing as a universitas juris; the nearest ap- 
proach to it being the succession of an assignee in 
bankruptcy, a matter of the later law. It is because 
the executor represents the person of the testator 
that he may be sued for the testator’s debts. But 
in Bracton’s time, as Professor Holmes shows, the 
heir of the common law was much more nearly the 
heres of the Roman law, and consequently there was 
thena greater approximation to a universitas juris, 
by which the heir succeeded as well to the duties 
and liabilities as to the property of the ancestor. Pro- 
fessor Holmes indicates the very great importance 
which the historical development of succession has 
upon our modern law of prescriptive rights where 
the user of the ancestor is the user of the heir in 
computing the time necessary to constitute a right 
of possession by prescription. He also points out 
the use of the terminology of post mortem succession 
in enlarging the sphere of alienability inter vivos 
where the grantor was at first regarded in the light 
of an heir. 

To every person who desires to be informed of 
the progress of the jurisprudence of the common 
law, and of what our scientific jurists are con- 
tributing to this progress, Professor Holmes’ book 
is an indispensable auxiliary. 

———_ > 


RULES RELATING TO OPINION EVIDENCE. 


VIII. Puysicrtans, SURGEONS AND DISEASE. 


Rule I. The opinion of a medical man upon (a) the 
condition of the human system (b), the cause of death, or 
the cause or effect of an injury (c), the effect of a partic- 
ular treatment (d), the likelihood of recovery (e), the 
mental condition of a person and the like, is admissible. 


ILLUSTRATIONS. 


A. 
1. S. was indicted for using an instrument on a 





female quick with child for the purpose of procuring 


an abortion. The opinion of a physician that the 
female was pregnant at the time is relevant.(1) 

2. In atrial for bastardy the question was whether 
the child was or was not a seven months’ child. The 
opinion of a physician was relevant.(2) 

3. In an action on a warranty of a slave, the question 
was whether he was affected at the time of the sale 
with acertain disease. The opinion of a physician 
was relevant.(3) 

ILLUSTRATIONS. 


B. 

1. The question was whether a certain blow was suf- 
ficient toocecasion death. The opinion of a medical 
man is relevant.(4) 

2. S. was indicted for the murder of a female in at- 
tempting to cause an abortion. The opinion of a phy- 
sician as to the cause of her death, is relevant.(5) 

3. M. brought an action against a railroad company 
to recover damages for injuries received by his wife 
from the carsin which she was riding been thrown 
from the track. At the time of the trial she was proved 
to be suffering from a spinal disease. The opinion ofa 
physician as to whether the disease was caused by vio- 
lence or disease was admitted.(6) 

4. R. was indicted for the murder of 8. The opinion 
of surgeons that injuries on the head of 8S. could not 
have been inflicted at the same time and by one blow, 
are admissible.(7) 

5. On a trial for murder the opinion of a medical 
man that the fractures on the skull of the deceased 
could have been caused by blows froma gun, is compe- 
tent.(8) 

6. In a prosecution for assault, the question was 
whether a wound on a person’s breast endangered his 
life. The opinion of a surgeon was admitted.(9) 

7. On an indictment for murder, a surgeon was asked 
whether if the deceased had been in a stooping position 
at the time he was struck, the ball would have taken 
the course it did. Held, proper.(10) 

8. On a trial for murder, the question arose whether 
the wounds on the deceased were inflicted by a sharp 
or blunt instrument. The opinion of a surgeon was 
admitted.(11) 

9. On atrial for murder, the question was whethera 
wound and fracture found on the head of the deceased 
were occasioned by his accidentally falling into a sink 
where his body was discovered. The opinion of a 
physician was admitted.(12) 





(1) State v. Smith, 32 Me. 370 (1851). 

(2) Young v. Makepeace, 103 Mass. 50 (1869). 

(3) Tatum v. Mohr, 21 Ark. 355 (1860). 

(4) State v. Powell, 7 N. J. (L.) 249 (1829); State v. Morphy, 
33 Iowa, 273 (1871); People v. Kerraus, 1 Thomp. & C. 333 
(1873); Shelton v. State, 34 Tex. 665 (1870); Curry v.State,5 Neb. 
417 (1877). 

(5) State’ v. Smith, 32 Me. 370 (1851); and see Stephens v. 
People, 4 Park. C. C. 396 (1859); Wendell v. Mayor of Troy, 39 
Barb. 329 (1862); see State v. Smith, 22 La. Ann. 468 (1870); 
State v. Wood, 53 N. H. 484 (1873). 

(6) Matteson v. New York Central R. Co., 62 Barb. 364 (1862); 
35 N. Y. 487 (1866). It is held in Louisiana that the opinions 
of physicians as to the duration of a chronic disease, the ex- 
istence of which has been ascertained by a post-mortem ex- 
amination, are not of themselves full proof of the length of 
time during which it has existed. Dupre v. Desmarest,5 La. 
Ann. 591 (1850); Caher v. Casta, 15 La. Ann. 612 (1860(; Paty 
v. Martin, 15 La. Ann. 620 (1860). 

(7) Commonwealth v. Piper, 120 Mass. 189 (1876). 

(8) Gardner v. People, 6 Parker, C. C. 202 (1866). This case 
substantially overrules Wilson v. People, 4 Park. C. C. 619 
(1859) on this point. 

(9) Rumsey v. People, 19 N. Y. 42 (1859). 

(10) Commonwealth v. Lenox, 3 Brewst. 249 (1867). 

(11) State v. Morphy, 33 Iowa, 273 (1871); Davis v. State, 38 
Md. 15 (1873). 

(12) Davis v. State, 38 Md. 37 (1873). 
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10. In an action on a life insurance policy, it was 
contended that the insured at the time of his taking 
out the policy was afflicted with a bodily infirmity 
which he did not disclose. The opinion of a physician 
is admissible. (13) 

11. In an action on a life insurance policy, the ques- 
tion was as to the cause of death. The opinion of a 
physician is admissible. (14) 

12. In an action for injury received on a railroad, a 
physician testified that injuries from railroad accidents 
were more severe than from other causes, though 
bearing the same external appearance. Held, compe- 
tent. (15) 

13. On atrial for murder, a physician testified that 
the fracture of the bones of the skull of the deceased 
had not been recently made. Held, proper. 

14. The question was as to how a gun shot wound was 
inflicted. The opinion of a surgeon was admissible. (17) 

15. The question was whether a gun shot wound 
caused death, and the position of the deceased at the 
time. The opinion of a physician was admitted.(18) 

16. A. brought an action against B. for an assault. 
The opinion of a physician as to the effect of the inju- 
ries inflicted by B. on the health and mind of A. was 
admitted.(19) 

17. On a trial for murder by whipping a child, the 
prisoner pleaded that the death was caused by a burn 
on theabdomen. The opinion of aphysician, that the 
burn was inflicted after death, was admitted.(20) 

18. On a trial for murder, the question arose whether 
a blow from a chair could have occasioned a certain 
injury. The opinion of a physician was competent.(21) 

19. A. brought an action against a city for personal 
injuries. The opinion of a physician, that a person 
may suffer from injuries that are not apparent, is 
relevant. (22) 

In case 4, it was said that medical witnesses are com- 
petent to testify as to the kind of instrument or 
weapon that would produce a particular wound or 
fracture, and whether a particular wound or fracture 
might not be made with an instrument or weapon 
mentioned to them. In case 9, it was said: ‘*The 
question is objected to in the first place on the ground 
that the subject-matter uf inquiry is not of such achar- 
acter as to warrant the introduction of expert testi- 
mony. It may be difficult sometimes to determine 
whether the matter of inquiry is such as to permit the 
opinions of experts to be offered in evidence. Wit- 
nesses ordinarily are permitted to testify only in re- 
gard to facts, and upon the facts thus proven the tri- 
bunal before whom the case is tried is presumed 
capable of forming acorrect judgment. In the trial of 
cases however, it often happens that questions arise 
touching the matter of inquiry quite out of the obser- 
vation and experience of persons in general, but within 
the observation of others, who from previous study or 
pursuits or’ experience in life, have frequently and 
habitually brought that class of questions under their 
observation. And hence it is, that in such cases per- 
sons who from study and experience have acquired a 
peculiar knowledge in regard thereto are permitted to 
testify, not only to facts, but also to give their opinions 
based upon facts within their own knowledge, or upon 
facts proved by other witnesses. * * Whenever the 
matter of inquiry is such that inexperienced persons 





(13) Mobile Life Ins. Co. v. Walker, 58 Ala. 295 (1877). 
(14) Mobile Life Ins. Co. v. Walker, 58 Ala. 295 (1877). 
(15) Taylor vy. Railway, 48 N. H. 304 (1869). 

(16) Lindsay v. People, 63 N. Y. 143 (1875). 

(17) Rash v. State, 61 Ala. 98 (1878). 

(18) State v. Jones, 68 N. C, 443 (1873). 

(19) Anthony v. Smith, 4 Bosw. 503 (1859). 

(20) State v. Harris, 63 N. C. 1 (1868). 

(21) State v. Porter, 34 Ia. 131 (1871). 

(22) Rowell v. City of Lowell, 11 Gray, 420 (1858). 





are unlikely to prove capable of forming a correct 
judgment upon it, or in other words, when it so far 
partakes of the nature of a science or trade as to 
require a previous habit or experience or study in order 
to the attainment of a knowledge of it, the opinion of 
experts is admissible. * * Here the body of the de- 
ceased was found in the sink or bin of his mill with six 
wounds on the head, one of which involved the frac- 
ture of the skull, and in the absence of direct proof the 
question as to how and by what means they were 
inflicted depended to some extent, at least, upon the 
character and appearance of the wounds themselves. 
The inquiry then involved not only the general appear- 
ance of the wounds and the extent of the injury, 
whether they were inflicted by a sharp or by a dull 
instrument, or by accidentally falling into the sink, but 
also some knowledge at least of the anatomy of the 
skull—the relative strength and weakness of the sev- 
eral parts thereof—questions which could only be sat- 
isfactorily determined by the skill and experience of 
persons accustomed to and familiar with the examina- 
nation of wounds. The opinion in case 20 was about a 
matter in relation to which inexperienced persons 
would be unlikely to forma correct judgment without 
the assistance of expert testimony ; and one also which 
so far partakes of the nature of science as to require a 
course of study and observation to attain a knowledge 
ofit. The purpose of the testimony was to make it 
matter of inquiry is such that inexperienced persons 
are unlikely to prove capable of forming a correct 
appear that injuries by railroad accidents were more 
severe than other injuries exhibiting the same external 
appearance; and to form an intelligent opinion upon 
the subject, a person would need to learn by study or 
observation the character of the various injuries to 
which the human body is exposed; and also to circeum- 
stances which would tend to aggravate the effects of 
such injuries, such asa shock to the nervous system 
caused by the application of great force. It would seem 
indeed to be quite obvious that there ought to be a 
course of careful study to enable a person to form a 
reliable opinion upon the subject. If injuries by rail- 
road accidents are usually attended with great force 
and violence, such as to affect seriously the nervous 
system, it might well be that injuries occasioned by 
such accidents might be more serious than others of 
the same apparent severity. At allevents itis manifest 
that the subject is one that needs the aid of scientific 
study and research in order to form a reliable opinion. 


ILLUSTRATIONS. 
C. 

1. B. sued M. fora negligent injury to his wife. After 
the injury she had been treated some weeks by Dr. H. 
The opinion of another physician as to the effect Dr. 
H.’s treatment had had on her recovery, was ad- 
mitted.(23) 

2. Ona trial for poisoning, a bottle containing the 
mixture was produced. A physician was asked to say 
from its smell and taste what the ingredients were, and 
what its effect would be if taken by a pregnant woman. 
Held, proper.(24) 

ILLUSTRATIONS. 


D. 


1. A. was injured in a railroad collision, and sued 
the company for damages. The opinion of a physician, 
at what period after the injury she would be most likely 
to improve, if she was going to recover at all, was com- 
petent. (25) 


(23) Barber y. Merriam, 11 Allen, 322 (1865). 

(24) State v. Slagle, 83 N. C. 630 (1880). 

(25) Matteson v. New York Cent. R. Co., 62 Barb. 364 (1862); 
35 N. Y. 487 (1866); see Paty v. Martin, 15 La. Ann. 620 (1860). 
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In case 1 it was said: “It was competent for the 
plaintiffto show that the injuries were permanent, that 
she would not probably recover from the effects. The 
doctor had given her symptoms, and the cause which, 
in his opinion, had produced them. The brain and 
nervous system were severely involved. She had for the 
six months before the trial been growing worse. The 
question then was, is she to get well? He thought not. 
Why not? Because in his judgment the disease was 
of that description which if it were to be removed 
would have begun to improve within the year, and with 
the change of season. This was in support and in con- 
firmation of his opinion that she would not get well, 
and if opinion.is competent, it is just as competent as 
to when the improvement would be manifest as that it 
never would occur. It was not speculation; it was his 
opinion founded on his skill and experience that was 
called for and that he gave. I have no doubt of its 
competency. 

ILLUSTRATIONS. 


E. 
1. The question is as to the sanity of a person. The 
opinion of a physician is relevant. (26) 


Rule II. A medical man cannot testify as an expert as 
to (a) matters not of skill in his profession, or (b) conclu- 
sions or inferences which it is the duty of the jury todraw 
Sor themselves. 

ILLUSTRATIONS. 
A. 

I. W. was indicted forthe murder of M. A physician 
who had examined the wound on the head which, had 
caused M.’s death, was asked his opinion as to whether 
the wound was caused by a blow from a blunt or sharp 
instrument. Held, incompetent.(27) 


2. In a trial for murder, the opinions of surgeons, as_ 


to the probable position of the deceased when he re- 
ceived the blows which caused his death, are incompe- 
tent. (28) 

3. On a trial for rape, a physician was asked the fol- 
lowing questions: ‘From your knowledge of the 
human system and of the human frame, as a physician 
and surgeon, could a rape have been committed in the 
mode and manner described by the prosecutrix?’’ 
“From your knowledge of the female mind and the 
female system, would a woman placed in the situation 
testified to by the prosecutrix be most likely to swoon 
and lose her consciousness, or be nerved with more 
than usual strength and power of resistance?’ Held, 
that his opinion was incompetent. (29) 

4. C. was indicted for seduction, the act being 
charged to have been committed in a buggy in the 
town of P. Thevpinions of medical witnesses, that 
intercourse under the circumstances charged was 
highly improbable if not impossible, were held compe- 
tent.(30) 

5. The question was as to the value of a negro. 
opinions of physicians were rejected. (31) 

6. An action was brought against a gas company for 
injury to the plaintiff's health from the inhalation of 
gas which escaped from the company’s pipes. B., a 
physician, was offered as a witness to prove effect of the 
gas on health. Held, incompetent,(32) 

7. The question was whethera wound on a person’s 


The 





(26) Davis v. State, 35 Ind. 496 (1871) and see cases passim. 

(27) Wilson v. People, 4 Park. C. C. 649 (1859); but see Gard- 
ner v. People, 6 Park, C. C. 260; State v. Morphy, 33 Iowa, 273 
(1871). 

(28) Kennedy vy. People, 39 N. Y. 245 (1868); but see Fort v. 
Brown, 46 Barb. 366 (1866). 

(29) Cook v. State, 24.N. J. (L ) 852. 

(30) People v. Clark, 33 Mich. 112 (1876). 

(81) Hook v. Stovall, 26 Ga. 714 (1859); but see Roberts v. 
Fleming, 31 Ala. 683 (1868). 

(82) Emerson v. Lowell Gas Co., 6 Allen, 146 (1863). 





body was made by a shot gun or a sharp instrument, 
H. was not asurgeon or physician, but he had seen 
gun shot and bayonet wounds in the war. His opinion 
was incompetent.(33) 

In case 1, it was said: *‘The kind of instrument 
used was of course a natural element in showing mal- 
ice aforethought; but the question here is, was the 
evidence admitted to show it, legal and competent? 
Whether any and what kind of instrument was used 
was a question forthe jury to find. Physicians are 
allowed to express opinions on matters pertaining to 
their particular science or profession, for the reason 
that from the nature of the subject, facts disconnected 
from such opinions cannot be so presented toa jury as 
to enable them to pass upon the question witb the 
requisite knowledge and judgment. On a subject not 
of science or skill, or involving no peculiar experience 
or knowledge, opinions of witnesses are inadmissible. 
To answer properly whether the wound discovered on 
M.’s head was produced by a sharp or blunt weapon 
required no peculiar scientfiic knowledge: and after 
the physicians had described minutely the character of 
the wound and the indentation of the skull bone, and 
expressed the opinion that concussion of the brain was 
produced by the blow, the jury were just as competent 
as these professional experts to find or guess what kind 
of a weapon caused the skull bone to be pressed in as 
described, and whether it was blunt or otherwise. * 
* These witnesses were experts in matters pertaining 
particularly to their profession, and as such were per- 
mitted to express opinions; but when the question was 
one not of skill, and it was obvious that the jury were 
quite as competent as themselves to determine the 
question, such opinions were inadmissible. These 
scientific witnesses were certainly not better able to 
judge of the peculiar kind of blunt instrument that 
pressed in the skull of the deceased, the thickness of 
the bone, than the jury. Theirskill did not enable them 
to say whether it was an axe or hammer or any other 
weapon. All that they could say was that a blunt 
substance of the dimension of the wound had been 
applied to M.’s skull with sufficient force to press in the 
skull, the thickness of the bone. This the jury was 
just as competent to determine as the witnesses, and 
the prisoner was entitled to the opinion of the jury and 
not the witnesses, whether the instrument used wasan 
axe or hammer or other dangerous weapon.” In case 
2it wassaid: ‘“Theadmission of the testimony of 
the coroner, who was a physician, to his opinion re- 
specting the position of the deceased when the blows 
were given which caused the fatal wounds is * * * 
questionable. He had described the wounds, he had 
given their position upon the head, their direction, 
their length, widthand depth. He had been permitted 
to give, as far as he was able, the shape of the instru- 
ment with which the blows were inflicted, and to state 
that striking the scalp from above and backward would 
make such a gash, in a vertical or slanting direction, a 
blow from a bluntinstrument. If any other fact was 
wanting whicb could guide the judgment in determin- 
ing the manner of the killing, and which medical or 
surgical skill could supply, it was competent to inquire 
further of the witness. Indeed, one of the questions 
which became the subject of exception here insisted 
upon was, I think, clearly competent in that view, viz. : 
As to the amount of force requisite to break the skull. 
He had not only the skill and knowledge resulting 
from his professional familiarity with anatomy, and 
the structure, thickness and strength of the human 
skull generally, but he had the particular knowledge 
acquired by the examination of the skull of the 
deceased. That he was competent to speak as an ex- 
pert of the power of resistance of the skull, and so of 
the force requisite to break it, as it was in this case 





(33) Calebs case, 39 Miss, 721 (1861). 
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broken, seems to be quite clear. But here, I think, was 
an end of the inquiries permissible to draw from him 
mere opinions. Having stated all this, he was no more 
competent to give an opinion as to the position of the 
body when struck than any other person. One blow 
was received by the decased on the left side of the back 
of the head. How is it possible that a surgeon can tell 
better than one who is not a surgeon how the head 
must be placed so that such a blow can be given? It is 
entirely obvious that it must be in such a position that 
it is accessible. In one position it would be easy to 
reach it; in another it would be difficult, and in yet 
another it might be impossible. 1am not aware that 
surgeons are experts in the manner of giving blows of 
that description, or in determining how the head must 
be ‘placed so as most conveniently to receive them. 
The form, nature, extent, depth, length, width and 
direction of the wound being given, and its precise lo- 
cation on the head, with a general statement of the 
amount of force requisite and the probable shape of the 
instrument, the jury can judge as well as any one in 
what position the head or the body probably was when 
the blow was given. At best it seems to me therecan 
be nothing more than a conjecture among several sup- 
positions; but surgical skill has little todo with the 
inquiry. Still less was the position of the body when 
the blow was given which caused the wound on the top 
of the head, the proper subject for an opinion by the 
surgeon. Obviously a blow may be given on the top of 
the head, whenever the top of the head is within reach 
of such a blow from the assailant; it may be when 
sitting; it may be when lying down. A short man 
standing might receive such a blow from one who is 
very tall. When all the facts are stated it must neces- 
sarily be nothing but conjecture. Itis only when the 
matter inquired of lies within the range of the peculiar 
skill and experience of the witness, and is one of which 
the ordinary knowledge and experience of mankind 
does not enable them to see what inferences should be 
drawn from the facts, that the witness may supply 
opinions astheir guide. Buton what ground it can be 
said that it requires the peculiar science or professional 
skill which physicians and surgeons possess to deter- 
mine the position in which a man may be struck on the 
top of his head, Iam unable to perceive.”” ‘* The line 
between questions of science or professional skill,” 
said the court in case 3,**to which an expert may 
legally testify, and questions of mere judgment, which 
the jury alone are to answer upon the facts proved, is 
not always susceptible of being clearly defined. * * 
Upon the facts stated by the prosecutrix, it is clear 
that the first question is not within the rule. No 
peculiar knowledge of the human system was necessary 
to answer it. It was a mere question of relative 
strength or mechanical possibility, which an athlete or 
a mechanic could have answered as well as a physician, 
and every man upon the jury as wellas either. The 
second question is open to more serious objection. The 
prosecutrix had sworn that at the commission of the 
crime she was very much overcome, and made no noise 
or outery. The physician is asked—not from his 
knowledge of the prosecutrix, of her peculiar constitu- 
tional temperament, but from his knowledge of the 
female mind and system whether a woman placed in 
the situation described by the prosecutrix would be 
most likely to swoon, or to be nerved with unusual 
strength. The express testimony of a witness cannot 
be impeached by a mere opinion that the fact stated is 
likely or unlikely. It is apparent moreover that the 
question, as propounded, was not susceptible of a 
rational answer. Women of different nervous temper- 
ament would in a given situation have acted differently, 
and the same woman under one state of health or 
nervous excitability, would act very differently from 
what she would under another. The question is 





neither legal nor susceptible of a satisfactory answer.” 
Case 4 is in conflict with the former. ‘'The defense,”’ 
it is said in case 4, ‘tis a difficult one to prove, no 
matter how innocent the accused may be, more espec- 
ially where the parties have been in each other’s com- 
pany, and thus apparently an opportunity has been 
given to commit such an offense. The time the parties 
were together, the particular place and the probabili- 
ties arising therefrom of their being caught in the act, 
their position and their opportunities while together, 
all or any of these may render it highly improbable, if 
not impossible, that such an offense was really com- 
mitted. And though counsel in their argument might 
draw the same conclusion as a medical expert would 
from the facts proven, yet they are not bound to rely 
upon this, but may call competent parties to testify 
upon that subject.’’ Case 3 comes within the rule 
stated above, and is a correct ruling on the facts. We 
must dissent from the decision in case 4, even if placed 
on the ground that ‘‘the defense being a difficult one 
to prove,”’ the defendant should have the advantage of 
any kind of testimony at all favorable to him which he 
is able to produce. ‘Hard cases make bad law.” 
Physicians, it was said in case 5, are regarded as experts 
as to diseases, but not as to the value of negroes, sound 
or unsound. In regard to value their opinions as 
physicians are not entitled to higher consideration 
than that of other witnesses; and perhaps not to so 
much. Incasc 6, it was said that the mere fact that B. 
was a physician would not prove that he had any 
knowledge of gas, without further proof as to his ex- 
perience; for it is notorious that many persons practice 
medicine who are without learning; and a physician 
may have much professional learning without being 
acquainted with the properties of gas or its effect on 
health. 


ILLUSTRATIONS. 


1. In an action on a policy of life insurance, the de- 
fense was suicide. A physician was asked and permit- 
ted to answer the question: ** Assuming that a person 
had that form of insanity which you denominate 
melancholia, and had committed suicide, would you 
attribute that suicide to the disease?’’ Held, error.(34) 

2. An action was brought for services rendered to one 
H., who was sick with acancer. A physician was asked 
and answered this question: ‘‘What would be the 
value of the services rendered by the plaintiff in nurs- 
ing and dressing the cancer of H. during the last six 
years of his life.”’ Held, error.(35) 

3. In an action for libel on a physician, another 
physician was asked if a third had acted consistently 
with his character as a physician in refusing to consult 
with the plaintiff. Held, inadmissible. (36) 

The question ‘in case 1 clearly did not call for any 
fact or information peculiarly within the knowledge of 
an expert for the purpose of guiding the jury in coming 
toa conclusion but forthe inference of the witness 
from asupposed fact, which inference the jury were 
capable of drawing, and which it was within their 
province to draw, if justified by the facts proved, with- 
out being influenced by the opinion of the witness. In 
case 2it wassaid: ‘‘It is not the province of a witnesa 
to reconcile and draw inferences from the evidence of - 
other witnesses, and to take in such facts as he thinks 
their evidence has established, or as he can recollect 
and carry in his mind, and thus form and express an 
opinion. His opinion may be obtained by stating to 
him a hypothetical case, taking in some or all the facts 
stated by witnesses and claimed by counsel putting the 





(34) Van Zandt v. Mutual Benefit Ins. Co., 55 N. Y.179 
(1873). 

(35) Reynolds vy. Robinson, 64 N. Y. 589 (1876). 

(36) Ramadge v. Ryan, 2M. & 8. 425 (1832). 
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question to be established by their evidence, and when 
the question is thus stated, the witness has in his mind 
a definite state of facts, and tbe province of the triers, 
whether referees or jurors, is not interfered with.” 
“The jury,” said Tindal, C. J., in case 3, ‘‘ having all 
the facts before them as to the course pursued by the 
plaintiff, were as capable of forming a judgment upon 
that point as the witness himself. Indeed it was prob- 
able that they would come toa more safe conclusion 
than a particular individual, a member of the medical 
profession, whose mind might be biased on the occa-~ 
sion.”’ 


Rule III. A medical man is an expert on (a) the value 
of medical services, but not (b) as to the measure of dam- 
ages. 

ILLUSTRATION. 
A. 


1. An action was brought for services in nursing aud 
taking care ofone H. who was sick with a cancer. The 
opinions of physicians as to how much it was worth to 
dress a cancer, and to nurse the patient, were admit- 
ted.(37) 

In case 1 it was said: ‘‘ These doctors were not asked 
to give taeir opinion based upon the evidence of other 
witnesses. They had been acquainted with the testa- 
tor (H), were familiar with the cancer and its offensive 
nature, and with the disagreeable service required in 
dressing it, and taking care of him, and they knew the 
value of services required for nursing cancer patients. 
Under such circumstances their estimate of value was 
competent to be placed before the referee.”’ 


ILLUSTRATION. 


B. 

1. One physician sued another for breach of contract, 
not to resume the practice of medicine in a certain 
town. Another physician of the same town was allowed 
to give his opinion as to the amount of damage sus- 
tained by the plaintiff by reason of the defendant 
having resumed his practice. Held, error.(38) 

“The opinions of the physicians,” it was said in case 
1, ‘‘were not only unnecessary to enable the jury to 
ascertain the damages sustained, but were highly im- 
proper. If they did not have a knowledge of the facts, 
the sickness and the practice performed by the defend- 
ant, an opinion was a mere guess. If they had such 
knowledge from a detailed statement of the facts, the 
jury could have assessed the damages. All the facts 
bearing upon the question of damages should have 
been laid before the jury, and they would have been 
fully competent to fix the amount of the verdict with- 
out the aid of the opinions of others.”’ 

Jonun D. Lawson. 


——__>+—___——_ 


AUTHORITY OF ATTORNEY TO COMPRO- 
MISE JUDGMENT. 


ALABAMA SUPREME COURT, JANUARY, 1882, 


Roprnson v. MuRPHY. 


An attorney at law cannot by virtue of his general retainer 
and authority accept, in satisfaction of a judgment he has 
obtained for a client a less sum than is really due, or for 
such sum transfer such judgment so as to bind the client 


ILL to obtain an injunction to restrain defendant 
from making a levy under a judgment and execu- 


cution. The court below granted the injunction and 
defendant appealed. The opinion states sufficient 
facts. 





(37) Reynolds v. Robinson, 64 N. Y. 595 (1876). 
(38) Linn v, Sigsbee, 67 Ill. 75 (1873); see Bradbury v. Barden, 
35 Conn. 580 (1869), 





BrIcKELL, C. J. An appeal taken during the vaca- 
tion of this court should be made returnable to the 
next ensuing term, and if not so taken, may be dis- 
missed on motion. If the appeal was taken as was this 
appeal, during the session of the court, it may be made 
returnable to the first Tuesday of any succeeding 
month of the termif there are ten days intervening 
between the taking of the appeal and the return day. 
Code of 1876, § 3925. This appeal is made returnable 
generally to the present term, and is irregular. 

The irregularity could have been cured by an amend- 
ment, if objection had been interposed before the 
cause was submitted for decision. Code of 1876, § 
3931. Without objection the appellee appeared and 
joined in submitting the cause for decision upon the 
errors assigned. Thereby the irregularity was waited, 
and the waiver cannot be withdrawn without the con- 
sent of the appellant. Thompson v. Lea, 28 Ala. 453; 
Myers v. Legard, 41 id. 385; Alexander v. Nelson, 42 
id. 462. The assignment of error is in terms very gen- 
eral, yet it conforms to the long practice in this court. 
Without surprise upon the profession, when the decree 
of the chancellor is assailed as erroneous in the whole, 
and assignment of error in the general terms of this 
assignment must be accepted as conforming to the 
rules of practice. We certainly do not feel at liberty 
to disregard it entirely. The case is distinguishable 
from that of Alexander v. Rea, 50 Ala. 452, in which it 
was claimed that the decree of the chancellor was 
partially erroneous, that specific errors infected it, 
which ought to have been assigned with precision. The 
error assigned by the appellants asserts that the decree 
as an entirety is erroneous. 

The point of controversy decisive of the case is, 
whether an attorney at law by virtue of his general 
retainer and authority can accept, in satisfaction of a 
judgmeut he has obtained for a client, aless sum than 
is really due, or for such sum make a transfer of the 
judgment, binding the client. The authority of an 
attorney to compromise pending litigation is fully 
recognized in the English courts upon the theory that 
he is, as to the matter involved in the litigation, the 
general agent of the client See elaborate note of 
Prof. Green to § 24(8th. ed.), Story on Agency; Whar- 
ton on Agency, §§ 587-92. These learned authors ex- 
press the opinion that the doctrine of the American 
courts coiucide with that of the English courts. There 
would possibly be much of difficulty in supporting the 
opinion by a protracted examination of the decided 
cases. Whether we could in view of our fermer de- 
cisions follow the English rule it is not proper now to 
discuss. The client had obtained judgment termina- 
ting litigation and its uncertainties, putting an end to 
all differences that could have been urged to the de- 
mand, the subject of the suit, and finally and conclu- 
sively ascertaining that he was entitled to have and 
recover of the defendant a certain fixed sum of money. 
The negotiations between the attorneys of the parties, 
leading to the arrangement which is termed a com- 
promise, was not an offer to buy or sell peace against a 
doubtful or disputed claim, the subject of pending 
suit —it was intended as no more and is no more in 
truth than a proposition to satisfy the judgment by 
paying on the one side, and accepting on the other, a 
less sum thanits full amount. There was no disputa- 
tion of the amount or finality of the judgment. In all 
the negotiations there was nothing of confidential 
character, which would have excluded whatever may 
have transpired between the attorneys from being ad- 
mitted as evidence, if it became material in subsequent 
suits between the clients. Snodgrass v. Br. Brek. De- 
catur, 25 Ala. 161. 

Prior to our statute in reference to composition of 
debts, if this transaction had occurred between the 
plaintiff and the defendant in the judgment, the ac- 

; 
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ceptance in payment of a less sum would not have 
operated its satisfaction. There is a want of a valuable 
considération for the agreement of a creditor to remit 
the whole on the payment of a part of a just and ascer- 
tained debt. Barron v. Vandvert, 13 Ala. 232; Pearson 
vy. Thomas, 15 id. 900. It may be that under the statute, 
if the parties themselves had been the actors, there 
would have been a settlement in writing for the com- 
position of the judgment, to which effect would have 
been given according to their intention, without in- 
quiring into the consideration. 

The power of attorney is not co-equal, co-extensive, 
or the equivalent of that of the client. He is, as has 
been said in numerous decisions of this court, a special 
agent, limited in duty and authority, and duty to the 
vigilant prosecution or defense of the rights of the 
client. He can enter into no bargains or contracts, 
though he may make agreements in writing touching 
the course of proceedings in pending suits, or the issue 
or return of executions on judgments he may have 
obtained which will bind the client, unless he has 
specially authorized, or subsequently ratified them. 1 
Brick Dig., 191, § 30; Albertson et al. v. Goldsby, 28 Ala. 
711. On the payment of money to him after judgment 
he may give a valid receipt, but a sale or assignment of 
the judgment does not lie within the scope of his au- 
thority. Boren v. McGehee, 6 Port. 482. Nor can he 
accept any thing but money in satisfaction of the debt 
or judgment of the client. Within the limit of that 
professional action which may be necessary for the 
conduct of the proceedings in the course of pending 
suits, and of direction to ministerial officers, in the 
issue, levy and return of executions, the attorney may 
have large discriminating powers given him, that he 
may perfect and promote the rights and interest of the 
client. But entering into bargains or contracts, by 
which the debt of the client is released or discharged 
without full payment in money, is not one of his gen- 
eral powers. If the power is not especially conferred, 
the validity of all such bargains or contracts, so far as 
they affect the client, depends upon his ratification. 
He may ratify or repudiate as he believes most condu- 
cive to hisinterest. Kirk’s Appeal, 87 Penn. St. 243; 
S. C., 80 Am. Rep. 357; Levy v. Broun, 56 Miss. 83; 
Maddox v. Reeves, 39 Md. 485; Moye v. Cogswell, 69 N. 
C. 93. 

All who deal with an attorney or other agent must 
ascertain the extent of his authority. If they do not 
inquire they can claim no protection, because they 
indulged suppositions or conjectures, reasonable or 
unreasonable, that the agent had authority he was 
exercising. Guillet v. Lewis, 3 Stew. 23. The law 
defines the extent of the general power of the attorney, 
and is presumed to be known of all men. More than 
fifty years ago —in the case of Gullette v. Lewis, supra 
—the power of an attorney at law was defined, this 
court saying, he ‘‘is the special agent of his client 
whose duties usually are confined to the vigilant pros- 
ecution or defense of the suitor’s right. By virtue of 
his engagement as an attorney he is not authorized to 
compromise the matter of controversy, to execute a 
release of his client’s demand, or even to release the 
responsibility of a witness to his client, that he may 
be rendered competent.’’ The compromise of which 
the court was speaking was not an adjustment of 
pending litigation, but the composition of an admitted 
debt. The authority of this case has never been dis- 
puted, and it has been often cited with approbation, 
as defining accurately the general power of an attorney. 
West v. Ball, 12 Ala. 340; Chapman v. Cowles, 41 id. 
102. Whoever has dealt, or may in this State deal, with 
an attorney, can have noright to rely on his exercise of 
any other power unless it is specially conferred. 
Whether it has been specially conferred, they, must, 
at their own peril, ascertain. The acceptance by 





the attorney of a less sum than was due upon the 
judgment did not operate its satisfaction; and the 
transfer or assignment of the judgment was in excess 
of his authority. 

The decree of the chancellor must be reversed, the 
injunction dissolved, and the bill dismissed. The 
appellee must pay the cost of appeal in this court and 
the Court of Chancery, and the costs in the Court of 
Chancery to be taxed by the register. 


——___<—___—__—— 


CONFLICT OF LAW—BY WHAT LAW CON- 
TRACT GOVERNED. 


SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 13, 1882. 


PRITCHARD v. NORTON. 


The defendant in error, also defendant below, executed and 
delivered in New York a bond of indemnity, conditioned 
to hold harmless and fully indemnify the obligee against 
allloss or damage arising from the liability of the latter 
on an appeal bond, which he had entered into in Louisiana, 
as surety for a certain railroad company, defendant in a 
judgment, rendered against it in the courts of that State, 
and which, being affirmed, he was compelled to pay. By 
the law of New York any written instrument, although 
under seal, was subject to impeachment for want of con- 
sideration; and a pre-existing liability, entered into with- 
out request, which was the sole consideration of the bond 
of indemnity sued on, was insufficient. It was otherwise 
in Louisiana. A suit on the bond haying been brought in 
the Circuit Court of the United States for the District of 
Louisiana, it is held: 

1. That the question of the validity of the bond, as dependent 
upon the sufficiency of its consideration, is not a matter of 
procedure and remedy, to be governed by the lex fori, 
but belongs to the substance of the contract, and must be 
determined by the law of the seat of the obligation. 

2. In every forum a contract is governed by the law with a 
view to which it is made, because, by the consent of the 
parties, that law becomes a part of their agreement ; and 
it is therefore to be presumed, in the absence of any ex- 
press declaration or controlling circumstances to the con- 
trary, that the parties had in contemplation a law accord- 
ing to which their contract would be upheld rather than 
one by which it would be defeated. 

3, The obligation of the bond of indemnity was either to place 
funds in the hands of the obligee, wherewith to discharge 
his liability when it became fixed by judgment, or to re- 
fund to him his necessary advances in discharging it, in 
the place where his liability was legally solvable; and as 
this obligation could only be fulfilled in Louisiana, it must 
be governed by the law of that State as the lex loci solu- 
tionis. 

N error to the Circuit Court of the United States 

for the District of Louisiana. The opinion states 
the facts. 

MatTruews, J. This action was brought by the 
plaintiff in error, a citizen of Louisiana (as executrix) 
against the defendant, a citizen of New York, in the 
Circuit Court for the District of Louisiana, upon a 
writing obligatory, of which the following is a copy: 

“Srate oF New York, County of New York: 
Know all men by these presents that we, Henry 8S. Mc- 
Comb, of Wilmington, State of Delaware, and Ex Nor- 
ton, of the city of New York, State of New York, are 
held and firmly bound, jointly and severally, unto 
Richard Pritchard, of New Orleans, his executors, ad- 
ministrators and assigns, in the sum of fifty-five thou- 
sand($55,000)dollars, lawful money of the United States, 
for the payment whereof we bind ourselves, our heirs, 
executors, and administrators firmly by these presents. 
Sealed with our seals and dated this thirtieth day of 
Jnne, A. D. eighteen hundred and seventy-four. 

‘“Whereas the aforesaid Richard Pritchard has 
signed an appeal bond as one of the sureties thereon, 
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jointly and severally, on behalf of the defendant, ap- 
pellant in the suit of J. P. Harrison, Jr., v. New Or- 
leans, Jackson & Great Northern Railroad Co., No. 
9,261 on the docket of the Seventh District Court for 
the Parish of Orleans: 

“* Now, the condition of the above obligation is such 
that if the aforesaid obligors shall hold harmless and 
fully indemnify the said Richard Pritchard against all 
loss or damage arising from his liability as surety on 
the said appeal bond, then this obligation shall be null 
and void; otherwise, shall remain in full force and 
effect. 

“H.S. McComps. [L. s.] 
‘“* Ex Norton. (u. s.)”’ 


Richard Pritchard, of whom the plaintiff in error is 
executrix, had on November 20, 1872, joined in a bond 
as surety for the New Orleans, Jackson and Great 
Northern Railroad Company, in a suspensive appeal 
taken by the latter, from a judgment rendered against 
it in favor of Harrison, in the Seventh District Court 
for the Parish of Orleans. A judgment was rendered 
on that appeal in the Supreme Court of the State, May 
30, 1876, against the railroad company, in satisfaction 
of which Pritchard became liable to pay and did pay 
the amount, to recover which his executrix brought 
this action. The condition of this appeal bond was, 
that the railroad company “shall prosecute its said 
appeal and shall satisfy whatever judgment may be 
rendered against it, or that the same shall be satisfied 
by the proceeds of the sale of its estate, real or per- 
sonal, if it be cast in the appeal; otherwise that the 
said Pritchard eé¢ al., sureties, shall be liable in its 
place.”’ 

The defendant set up by way of defense, that the 
bond of indemnity sued on was executed and delivered 
by him to Pritchard in the State of New York, and 
without any consideration therefor, and that by the 
laws of that State it was void by reason thereof. 

There was evidence on the trial tending to prove 
that the appeal boud was not signed by Pritchard at 
the instance or request of McComb or Norton, and 
that there was no consideration for their signing and 
executing the bond of indemnity passing at the time, 
and that the latter was executed and delivered in New 
York. There was also put in evidence the provisions 
of the revised statutes of that State (2 Rev. Stat. 406), 
as follows: 

“$77. In every action upon a sealed instrument, and 
when a set-off is founded upon any sealed instrument, 
the seal thereof shall only be presumptive evidence of 
a sufficient consideration, which may be rebutted in 
the same manner and to the same extent as if the in- 
strument were not sealed. 

“$78. The defense allowed by the last section shall 
not be made unless the defendant shall have pleaded 
the same, or shall have given notice thereof at the 
time of pleading the general issue, or some other plea 
denying the contract on which the action is brought.” 

At the request of the defendant the Circuit Court 
charged the jury that the indemnifying bond, in respect 
to its validity and the consideration requisite to sup- 
port it, was to be governed by the law of New York, 
and not of Louisiana; and that if they believed from 
the evidence that the appeal bond, signed by Richard 
Pritchard as surety, was not signed by him at the in- 
stance or request of McComb and Norton, or either of 
them, and that no consideration passed between 
Pritchard and McComb and Norton for the signing 
and execution of the indemnifying bond by them, then 
that said bond was void for want and absence of any 
consideration valid in law to sustain it, and no recovery 
could be had upon it. 

The plaintiff requested the court to charge the jury 
that if they found from the evidence that the cousid- 
eration for the indemunifying bond was the obligation 





contracted by Pritchard as surety on the appeal bond, 
and that the object of the indemnifying bond was to 
hold harmless and indemnify Pritchard from loss or 
damage by reason of or growing out of said appeal 
bond, then that the consideration for said indemnify- 
ing bond was good and valid and is competent to sup- 
port the action upon the bond for the recovery of any 
such loss or damage sustained by Pritchard. This 
request the court refused. Exceptions were duly 
taken to these rulings, which are now assigned for 
error, there having been a verdict and judgment for the 
defendant, now sought to be reversed. 

It is claimed on behalf of the plaintiff in error that 
by the law of Louisiana the pre-existing liability of 
Pritchard as surety for the railroad company would be 
a valid consideration to support the promise of in- 
demnity, notwithstanding Pritchard’s liability had 
been incurred without any previous request from the 
defendant below. This claim is not controverted, and 
is fully supported by the citations from the Civil Code 
of Louisiana of 1870, art. 1893-1960, and the decisions 
of the Supreme Court of that State. Flood v. Thomas, 
5 Martin, N. S. 562; New Orleans Gas Co. v. Paulding, 

2 Rob. 378; New Orleans & Carrollton R. Co. v. Chap- 
man, 8 La. Ann. 98; Keane v. Goldsmith, 12 id. 560. 
In the case last mentioned it is said that ‘“‘the con- 
tract is,in its nature, one of personal warranty, re- 
cognized by articles 378 and 379 of the Code of Prac- 
tice.” And it was there held that a right of 
action upon the bond of indemnity accrued to the 
obligee, when his liability became fixed as surety by a 
final judgment, without payment on his part, it being 
the obligation of the defendants upon the bond of in- 
demnity to pay tbe judgment rendered against the 
surety or to furnish him the money with which to pay 
it. 

The single question presented by the record there- 
fore is, whether the law of New York or that of 
Louisiana defines and fixes the rights and obligations 
of the parties. If the former applies, the judgment 
of the court below is correct; if the latter, it is erro- 
neous. 

The argument in support of the judgment is simple 
and may be briefly stated. It is, that New York is the 
place of the contract, both because it was executed 
and delivered there, and because nv other place of 
performance being either designated or necessarily 
implied, it was to be performed there; wherefore the 
law of New York, as the lex loci contractus, in both 
senses, being lex loci celebrationis and lex loci solutionis, 
must apply to determine not only the form of the con- 
tract, but also its validity. 

On the other hand, the application of the law of 
Louisiana may be considered in two aspects, as the lex 
fori, the suit having been brought in a court exercising 
jurisdiction within its territory and administering its 
laws, and as the lex loci solutionis, the obligation of 
the bond of indemnity being to place the fund for 
payment in the hands of the surety, or to repay him 
the amount of his advance, in the place where he was 
bound to discharge his own liability. 

It will be convenient to consider the applicability of 
the law of Louisiana, first as the lex fori, and then as 
the lex loci solutionis. 

1. The lex fori. 

The Circuit Court of the United States sitting in the 
District of Louisiana, in a cause like the present, in 
which its jurisdiction depends on the citizenship of 
the parties, adjudicates their rights precisely as would 
a tribunal of the State, according to the laws of the 
State; so that in that sense there is no question as to 
what law must be administered. But in case of con- 
tract, the foreign law may, by the act and will of the 
parties, have become part of their argument, and in 
enforcing this, the law‘of the forum may find it neces- 
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sary to give effect to a foreign law, which without such 
adoption, would have no force beyond its own terri- 
tory. ; 

This, upon the principle of comity, for the purpose 
of promoting and facilitating international inter- 
course; and within limits fixed by its own public 
policy, a civilized State is accustomed and considers 
itself bound to do; but in doing so nevertheless ad- 
heres to its own system of formal judicial procedure 
and remedies. And thus the distinction is at once 
established between the law of the contract, which 
may be foreign, and the law of the procedure and 
remedy, which must be domestic and local. In respect 
to the latter the foreign law is rejected; but how and 
where to draw the line of precise classification it is not 
always easy to determine. 

The principle is that whatever relates merely to the 
remedy and constitutes part of the procedure is deter- 
mined by the law of the forum, for matters of process 
must be uniform in the courts of the same country; 
but whatever goes to the substance of the obligation 
and affects the rights of the parties, as growing out of 
the contract itself or inhering in it or attaching to it, 
is governed by the law of the contract. 

The rule deduced by Mr. Wharton (Conflict of Laws, 
§ 401, p.), as best harmonizing the authorities and ef- 
fecting the most judicial result, and which was cited 
approvingly by Mr. Justice Hunt in Scudder v. Union 
National Bank, 91 U. S. 411, is that ‘‘ obligations in 
respect to the mode of their solemnization are subject 
to the rule locus regit actum; in respect to their in- 
terpretation, to the lex loci contractus; in respect to 
the mode of their performance, to the law of the place 
of their performance. But the lex fori determines 
when and how such laws, when foreign, are to be 
adopted, and in all cases not specified above, supplies 
the applicatory law.’’ This,it will be observed, extends 
the operation of the lex fori beyond the process and 
remedy, so as to embrace the whole of that residuum 
which cannot be referred to other laws. And this 
conclusion is obviously just, for whatever cannot, 
from the nature of the case, be referred to any other 
law, must be determined by the tribunal having juris- 
diction of the litigation, according to the law of its 
own locality. 

Whether an assignee of a chose in action shall sue in 
his own name or that of his assignor is a technical 
question of mere process, and determinable by the 
law of the forum; but whether the foreign assignment, 
on which the plaintiff claims,is valid at all, or whether 
it is valid against the defendant, goes to the merits and 
must be decided by the law in which the case has its 
legal seat. Whart., Confl. of Laws, §§ 735, 736. Upon 
that point Judge Kent, in the case of Lodge v. Phelps, 
1 Johns. Cas. 139; 2 Cai. Cas. 321, said: “‘ If the de- 
fendant has any defense authorized by the law of Con- 
necticut, let him show it, and he will be heard in one 
form of action as well as in the other.” 

It is to be noted however as an important circum- 
stance, that the same claim may sometimes be a mere 
matter of process, and so determinable by the law of 
the forum, and sometimes a matter of substance going 
to the merits, and therefore determinable by the law 
of the contract. That is illustrated in the application 
of the defense arising upon the statute of limitations. 
In the courts of England and America that defense is 
governed by the law of the forum, as being a matter 
of mere procedure; while in continental Europe, the 
defense of prescription is regarded as going to the 
substance of the contract, and therefore as governed 
by the law of the seat of the obligation. ‘* According 


to the true doctrine,” says Savigny (Private Inter. Law 
by Guthrie, 201), ‘* the local Jaw of the obligation must 
determine as to the term of prescription, not that of 
the place of the action; and this rule, which has just 








been laid down in respect to exceptions in general, is 
further confirmed in the case of prescription, by the 
fact that the various grounds on which it rests stand 
in connection with the substance of the obligation it- 
self.”” In this view Westlake concurs (Private Inter. 
Law, ed. 1858, § 250), who puts it, together with the 
case of a merger in another cause of action, the occur- 
rence of which will be determined by the law of the 
former cause (Bryans v. Dunseth, 1 Mar. N. 8S. 412), as 
equal instances of the liability to termination inherent 
by the lex contractus. But notwithstanding the con- 
trary doctrine of the courts of England and this country 
when the statute of limitations of a particular country, 
not only extinguishes the right of action, but the 
claim or title itself, ipso facto, and declares it a nullity, 
after the lapse of the prescribed period, and the parties 
have been resident within the jurisdiction during the 
whole of that period, so that it has actually and fully 
operated upon the case, it must be held, as it was con- 
sidered by Justice Story (Conflict of Laws, § 582), to be 
an extinguishment of the debt, wherever an attempt 
might be made to enforce it. That rule, ashe says, 
has the direct authority of this court in its support in 
Shelby v. Guy, 11 Wheat. 361-371; its correctness was 
recognized by Chief Justice Tindal in Huber v. Steiner, 
2 Bing. N. C. 202, 211; and it is spoken of by Lord 
Brougham in Don vy. Lippmann, 5 Cl. & Fin. 16, as 
‘* the excellent distinction taken by Mr. Justice Story.” 
Walworth v. Routh, 14 La. Ann. 205. The same prin- 
ciple was applied by the Supreme Court of Ohio in the 
case of Pittsburg C. & St. L. R. Co. v. Hine’s Adma., 
25 Ohio St. 629, where it was held, that under the act 
requiring compensation for causing death by wrongful 
act, neglect or default, which gave aright of action, 
provided such action should be commenced within two 
years after the death of such deceased person, the 
proviso was a condition qualifying the right of action, 
and not a mere limitation on the remedy. Bonte v. Tay- 
lor, 24 Ohio St. 628. 

The principle that what is apparently mere matter 
of remedy in some circumstances, in others, where it 
touches the substance of the controversy, becomes 
matter of right, is familiar in our constitutional juris- 
prudence in the application of that provision of the 
Constitution of the United States which prohibits the 
passing by a State of any law impairing the obligation 
of contracts. For it has been uniformly held that 
‘“‘any law which in its operation amounts toa denial 
or obstruction of the rights accruing by a contract, 
though professing to act only on the remedy, is directly 
obnoxious to the prohibition of the Constitution.” 
McCracken v. Hayward, 2 How. 612; Cooley Const. 
Lim. 285. 

Hence it is that a vested right of action is property 
in the same sense in which tangible things are property 
and is equally protected against arbitrary interference. 
Whether it springs from contract or from the prin- 
ciples of the common law, it is not competent for the 
Legislature to take it away. A vested right to an 
existing defense is equally protected, saving only those 
which are based on informalities not affecting sub- 
stantial rights, which do not touch the substance of 
the contract and are not based on equity and justice. 
Cooley Const. Lim. 362, 369. 

The general rule as stated by Story (Conflict of Laws, 
§ 331), is that a defense or discharge, good by the law 
of the place where the contract is made or is to be per- 
formed, is to be held of equal validity in every other 
place where the question may come to be litigated. Thus 
infancy, if a valid defense by the lex loci contractus, 
will be a valid defense everywhere. Thompson v. 
Ketcham, 8 Johns. 189; Male v. Roberts, 3 Ep. 163. A 
tender and refusal, good by the same law, either asa 
full discharge or as a present fulfillment of the con- 
tract, will be respected everywhere. Warder v. Arell, 
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2 Wash. (Va.) 282. Payment in paper-mouey bills, or 
in other things, if good by the same law, will be 
deemed a sufficient payment everywhere. 1 Brown 
Ch. 376; Seabright v. Calbraith, 4 Dall. 325; Barsch v. 
Atwater, 1 Conn. 409. And on the other hand, where 
a payment by negotiable bills or notes is, by the lex 
loci, held to be conditional payment only, it will be so 
held even in States where such payment under the 
domestic law would be held absolute. Soif by the 
law of the place of a contract equitable defenses are 
allowed in favor of the maker of a negotiable note, any 
subsequent indorsement will not change his rights in 
regard to the holder. The latter must take it cum 
onere. Ory v. Winter, 16 Martin, 277; Evans v. Gray, 
12 id. 475; Chartus v. Caines, 16 id. 1; Story Confl. 
Law, § 332. 

On the other hand, the law of the forum determines 
the form of the action, as whether it shall be assump- 
sit, covenant or debt. Warren v. Lynch, 5 Johns. 239; 
Andrevs v. Heriot, 4 Cow. 508; Trasher v. Everhart, 
8 Gill & Johns. 234; Adams v. Ker, 1 Bos. & Pul. 360; 
Bank of United States v. Donally, 8 Peters, 361; Doug- 
las v. Oldham, 6 N. H. 150. In Le Roy v. Beard, 8 
How. 451, where it was held that assumpsit and not 
covevant was the proper form of action brought in 
New York upon acovenant executed and to be per- 
formed in Wisconsin, and by its laws sealed as a deed, 
but which in the former was not regarded as sealed, it 
was said by this court, that it was so decided ** without 
impairing at all the principle, that in deciding on the 
obligation of the instrument as a contract, and not the 
remedy on it elsewhere, the law of Wisconsin, as the 
lex loci contractus, must govern.”’’ It also regulates all 
process, both mesne and final. Ogden v. Saunders, 12 
Wheat. 213; Mason v. Huile, id. 370; Beers v. Haugh- 
ton, 9 Peters, 359; Von Hoffman v. Quincy, 4 Wall. 
553. It also may admit, as a part of its domestic pro- 
cedure, a set-off or compensation of distinct causes of 
action between the parties to the suit, though not ad- 
missible by the law of the place of the contract. Story 
Confl. Law, § 574; Gibbs v. Howard, 2 N. H. 296; Rug- 
gles v. Keeler, 3 Johns. 263. But this is not to be 
confounded, as it was in the case of Second Nat. Bank 
of Cincinnati v. Hemingway, 31 Ohio St. 168, with that 
of a limited negotiability, by which the right of set-off 
between the original parties is preserved as partiof the 
law of the contract, notwithstanding an assignment. 
The rules of evidence are also supplied by the law of 
the forum. Wilcox v. Hunt, 13 Peters, 378; Yates v. 
Thompson, 3 Cl. & Fin. 544; Bain v. Whitehaven, etc., 
R. Co., 3 H. L. Cas. 1; Don v. Lippmann, 3 Cl. & Fin. 
1. In Yates v. Thompson, supra, it was decided by 
the House of Lords that in a suit in a Scotch court, to 
adjudge the succession to personalty of a decedent 
domiciled in England, where it was admitted that the 
English law governed the title, nevertheless it was 
proper to receive in evidence, as against a will of the 
decedent, duly probated in England, a second will 
which had not been proved there, and was not receiv- 
able in English courts as competent evidence, because 
such a paper according to Scottish law was admissible. 
In the case of Hoadley v. Northern Transportation Co., 
115 Mass. 304, it was held that if the law of the place, 
where a contract signed only by the carrier is made 
for the carriage of goods, requires evidence other than 
the mere receipt by the shipper to show his assent to 
its terms, and the law of the place where the suit is 
brought presumes conclusively such assent from ac- 
ceptance without dissent, the question of assent is a 
question of evidence, and is to be determined by the 
law of the place where the suit is brought. Ina suit 
in Connecticut against the indorser on a note made 
and indorsed in New York, it was held that parol 
evidence of a special agreement, different from that 
imputed by law, would be received in defense, al- 





though by the law of the latter State no agreement 
different from that which the law implies from a blank 
indorsement could be proved by parol. Downer y. 
Cheseborough. 36 Conn. 39. And upon the same prin- 
eiple it has been held that a contract valid by the laws 
of the place where it is made, although not in writing, 
will not be enforced in the courts of a country where 
the statute of frauds prevails, unless it is put in writ- 
ing. Leroux v. Brown, 12 C. B. 801. But where the 
law of the forum and that of the place of the execu- 
tion of the contract coincide, it will be enforced, al- 
though by the law of the place of performance required 
to be in writing, as was the case of Scudder v. Union 
National Bank, 91 U.S. 406, because the form of the 
contract is regulated by the law of the place of its 
celebration, and the evidence of it by that of the 
forum. 

The case of Williams v. Haines, 27 Lowa, 25, was an 
action upon a note executed in Maryland, and so far 
as it appears from the report, payable there, where the 
parties thereto then resided, and which was a sealed 
instrument, according to the laws of that State, in 
support of which those laws conclusively presumed a 
valid consideration. By the laws of Iowa, to such an 
instrument the want of consideration was allowed to 
be proved as adefense. It was held by the Supreme 
Court of that State, in an opinion delivered by Chief 
Justice Dillon, that the law of Iowa related to the 
remedy merely, without impairing the obligation of 
the contract, and as the lex fori, must govern the case. 
He said: ‘* Respecting what shall be good defenses to 
actions in this State, its courts must administer its 
own laws and not those of other States. The common- 
law rules do not so inhere in the contracg as to have 
the portable quality ascribed to them by the plaintiff's 
counsel, much less can they operate to override the 
plain declaration of the legislative will.’’ The point 
of this decision is incorporated by Mr. Wharton into 
the text of his Treatise on the Conflict of Laws, § 788, 
and the case itself is referred to in support of it. He 
deduces the same conclusion from those cases, already 
referred to, which declare that assumpsit is the only 
form of action that can be brought upon an instrument 
which is not under seal, according to the laws of the 
forum, although by the law of the place where it was 
executed, or was to be performed, it would be re- 
garded as under seal, in which debt or covenant would 
lie, on the ground that a plea of want or failure of 
consideration is recognized as a defense in all actions 
ofassumpsit. Whart. Confl. Law., § 747. 

If the proposition be sound, its converse is equally 
so; and the law of the place where a suit may happen 
to be brought may forbid the impeachment of a con- 
tract, for want of a valid consideration, which by the 
law of the place of the contract might be declared 
invalid on that account. 

We cannot however accept this conclusion. The 
question of consideration, whether arising upon the 
admissibility of evidence or presented as a point in 
pleading, is not one of procedure and remedy. It 
goes to the substance of the right itself, and belongs 
to the constitution of the contract. The difference 
between the law of Louisiana and that of New York, 
presented in this case, is radical and gives rise to the 
inquiry, what, according to each, are the essential 
elements of a valid contract, determinable only by the 
law of its seat; and not that other, what remedy is 
provided by the law of the place where the suit has 
been brought to recover for the breach of its obliga- 
tion. 

On this point what was said in the case of The Gae- 
tano & Maria, 7 Prob. Div. 137, is pertinent. In that 
case the question was whether the English law, which 
was the law of the forum, or the Italian law, which 
was the law of the flag, should prevail, as to the validity 























THE ALBANY LAW JOURNAL. 495 




















of a hypothecation of the cargo by the master of a 
ship. It was claimed that because the matter to be 
proved was, whether there was a necessity which jus- 
tified it, it thereby became a matter of procedure, as 
being a matter of evidence. Lord Justice Brett said: 
‘““Now the manner of proving the facts is matter of 
evidence, and to my mind is matter of procedure, but 
the facts to be proved are not matters of procedure; 
they are matters with which the procedure has to deal.” 

It becomes necessary therefore to consider the ap- 
plicability of the law of Louisiana as — 

2. The lex loci solutionis. 

The phrase lex loci contractus is used in a double sense 
to mean, sometimes the law of the place where acon- 
tract is entered into; sometimes that of the place of its 
performance. And when it is employed to describe 
the law of the seat of the obligation, it is on that ac- 
count confusing. The law we are in search of, which 
is to decide upon the nature, interpretation and va- 
lidity of the engagement in question, is that which 
the parties have either expressly or presumptively 
incorporated into their contract as constituting its 
obligation. It has never been better described than 
it was incidentally by Chief Justice Marshall in Way- 
man v. Southard, 10 Wheat. 48, where he defined it as 
a principle of universal law—‘‘the principle that in 
every forum a contract is governed by the law witha 
view to which it was made.’’ The same idea had been 


expressed by Lord Mansfield in Robinson v. Bland, 2. 


Burrow. 1,077. ‘* The law of the place,”’ he said, ‘* can 
never be the rule where the transaction is entered into 
with an express view to the law of another country, as 
the rule by which it is to be governed.”? And in Lloyd 
v. Guibert, L. R., 1 Q. B. 120, in the Court of Exchequer 
Chamber, it was said that: ‘‘It is necessary to con- 
sider by what general law the parties intended that 
the transactions should be governed, or rather by what 
general law it is just to presunie that they have sub- 
mitted themselves in the matter.’’ Le Breton v. Miles, 
8 Paige, 261. 

lt is upon this ground that the presumption rests, 
that the contract is to be performed at the place where 
itis made, and to be governed by its laws, there being 
nothing in its terms or in the explanatory circum- 
stances of its execution, inconsistent with that inten- 
tion. 

So Phillimore says (4 Int. Law. 469), ‘It is always 
to be remembered that in obligations it is the will of 
the contracting parties, and not the law which fixes 
the place of fulfillment— whether that place be fixed 
by express words or by tacit implication — as the place 
to the jurisdiction of which the contracting parties 
elected to submit themselves.”’ 

The same author concludes his discussion of the par- 
ticular topic (4 Int. Law., § 654, pp. 470-471), as fol- 
lows: *‘As all the foregoing rules rest upon the pre- 
sumption that the obligor has voluntarily submitted 
himself to a particular local law, that presumption 
may be rebutted, either by an express declaration to 
the contrary, or by the fact that the obligation is ille- 
gal by that particular law, though legal by another. 
The parties cannot be presumed to have contemplated 
a law which would defeat their engagements.” 

This rule if universally applicable, which perhaps it 
is not, though founded on the maxim, ut res magis 
valeat, quam pereat, would be decisive of the present 
controversy, as conclusive of the question of the ap- 
plication of the law of Louisiana, by which alone the 
undertaking of the obligor can be upheld. 

At all events it isa circumstance highly persuasive 
in its character, of the presumed intention of the 
parties, and entitled to prevail, unless controlled by 
more express and positive proofs of a contrary intent. 

It was expressly referred to as a decisive principle in 
Bell v. Packard, 69 Maine, 111, although it cannot be 








regarded as the foundation of the judgment in that 
case. Milliken v. Pratt, 125 Mass. 374. 

If now we examine the terms of the bond of indem- 
nity, and the situation and relation of the parties, we 
shall find conclusive corroboration of the presumption 
that the obligation was entered into in view of the 
laws of Louisiana. 

The antecedent liability of Pritchard, as surety for 
the railroad company on the appeal bond, was con- 
fessedly contracted in that State according to its laws, 
and it was there alone that it could be performed and 
discharged. Its undertaking was that Pritchard 
should in certain contingencies satisfy a judgment of 
its courts. That could be done only within its terri- 
tory and according to its laws. The condition of the 
obligation, which is the basis of this action, is that 
McComb and Norton, the obligors, shall hold harmless 
and fully indemnify Pritchard against all loss or dam- 
age arising from his liability as surety on the appeal 
bond. A judgment was in fact rendered against him 
on it in Louisiana. There was but one way in which 
the obligors in the indemnity bond could perfectly 
satisfy its warranty. That was, the moment the 
judgment was rendered against Pritchard on the ap- 

“peal bond, to come forward in his stead, and by pay- 
ment to extinguish it. He was entitled to demand 
this before any payment by himself, and to require 
that the fund should be forthcoming at the place 
where otherwise he could be required to payit. Even 
if it should be thought that Pritchard was bound to 
pay the judgment recovered against himself, before 
his right of recourse accrued upon the bond of indem- 
nity, nevertheless he was entitled to be reimbursed 
the amount of his advance at the same place where 
he had been required to make it. So that it is clear 
beyond any doubt, that the obligation of the indem- 
nity was to be fulfilled in Louisiana, and consequently 
is subject in all matters affecting its construction and 
validity, to the law of that locality. 

This construction is abundantly sustained by the 
authority of judicial decisions in similar cases. 

In Irvine v. Barrett, 2 Grant (Pa.) Cas. 75, it was 
decided that where a security is given in pursuance of 
a decree of acourt, it is to be construed according to 
the intention of the tribunal which directed its execu- 
tion, and in contemplation of lawis to be performed at 
the place where the court exercises its jurisdiction; 
and that a bond given in another State, as collateral to 
such an obligation, is controlled by the same law 
which controls the principal indebtedness. In the 
case of Penobscot & Kennebec R. Co. v. Bartlett, 12 
Gray, 244, the Supreme Judicial Court of Massachu- 
setts decided that a contract made in that State to 
subscribe to shares in the capital stock of a railroad 
corporation established by the laws of another State, 
and having their road and treasury there, is a contract 
to be performed there, and is to be construed by the 
laws of that State. In Lanusse v. Barker, 3 Wheat. 
146, this court declared that *‘ where a general author- 
ity is given to draw bills from a certain place, on ac- 
count of advances there made, the undertaking is to 
replace the money at that place.” 

Tine case of Cox v. United States, 6 Peters, 172, was 
an action upon the official bond of a navy agent. The 
sureties contended that the United States were bound 
to divide their action, and take judgment against each 
surety only for his proportion of the sum due, accord- 
ing to the laws of Louisiana, considering it a contract 
made there, and to be governed in this respect by the 
law of that State. The court however said: ‘ But 
admitting the bond to have been signed at New Or- 
leans, it is very clear that the obligations imposed 
upon the parties thereby looked for its execution to 
the city of Washington. It is immaterial where the 
services as navy agent were to be performed by Haw- 
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kins. His accountability for non-performance was to | the precise nature of the obligation in the present case. 


be at the seat of government. He was bound to ac- 
count, and the sureties undertook that he should ac- 
count for all public moneys received by him, with such 
officers of the government of the United States as are 
duly authorized to settle and adjust his accounts. The 
bond is given with reference to the laws of the United 
States on that subject. And such accounting is re- 
quired to be with the treasury department at the seat 
of government; and the navy agent is bound by the 
very terms of the bond to pay over such sum as may 
be found due to the United States on such settlement; 
and such paying over must be to the treasury depart- 
ment, or in such manner as shall be directed by the 
secretary. The bond is therefore in every point of 
view in which it can be considered, a contract to be 
executed at the city of Washington, and the liability 
of the parties must be governed by the rules of the 
common law.”’ This decision was repeated in Duncan 
v. United States, 7 Pet. 436. 

These cases were relied on by the Supreme Court of 
New York in the case of Kentucky v. Bassford, 6 Hill, 
526. That was an action upon a bond executed in New 
York conditioned for the faithful performance of the 
duties enjoined by a law of Kentucky authorizing the 
obligees to sell lottery tickets for the benefit of a col- 
lege in that State. It was held that the stipulations of 
the bond were to be performed in Kentucky, and that 
as it was valid by the laws of that State, the courts of 
New York would enforce it, notwithstanding it would 
be illegal in that State. 

The case of Boyle v. Zacharie, 6 Pet. 635, is a direct 
authority upon the point. There Zacharie and Turner 
were resident merchants at New Orleans, and Boyle 
at Baltimore. The latter sent his ship to New Orleans 
consigned to Zacharie and Turner, where she arrived, 
and having landed her cargo, the latter procured a 
freight for her to Liverpool. When she was ready to 
sail she was attached by process of law at the suit of 
certain creditors of Boyle, and Zacharie and Turner 
procured her release by becoming security for Boyle 
on the attachment. Upon information of the facts 
Boyle promised to indemnify them for any loss they 
might sustain on that account. Judgment was ren- 
dered against them on the attachment bond, which 
they were compelled to pay, and brought suit against 
Boyle in the Circuit Court for Maryland, upon his 
promise of indemnity, to recover the amount they had 
been compelled to pay. A judgment was rendered by 
confession in that cause, and a bill in equity was sub- 
sequently filed to enjoin further proceedings on it, in 
the course of which various questions arose, among 
them whether the promise of indemnity was a Mary- 
land or a Louisiana contract. Mr. Justice Story, de- 
livering the opinion of the court said: ‘* Such a contract 
would be understood by all parties to be a contract 
made in the place where the advance was to be made, 
and the payment, unless otherwise stipulated, would 
also be understood to be made there;” “that the 
contract would clearly refer for its execution to 
Louisiana.”’ 

The very point was also decided by this court in Bell 
v. Bruen, 1 How. 169. That was an action upon a 
guaranty written by the defendant in New York, 
addressed to the plaintiffs in London, the latter hav- 
ing made advances in the latter place of a credit to 
Thorn. The operative language of the guaranty was, 
“that you may consider this, as well as any and every 
other credit you may open in his favor, as being under 
my guaranty.”” The court said: “It was an engage- 


ment to be executed in England, and must be construed 
and have effect according to the laws of that country,”’ 
citing Bank of United States v. Daniel, 12 Peters, 54. 
As the money was advanced in England, the guaranty 
required that it should be replaced there, and that is 





Pritchard could only be indemnified against loss and 
damage on account of his liability on the appeal bond, 
by having funds placed in his hands in Louisiana 
wherewith to discharge it, or by being repaid there 
the amount of his advance. To the same effect is 
Woodhull v. Wagner, Baldwin, 296. 

We do not hesitate therefore to decide that the bond 
of indemnity sued on was entered into with a view to 
the law of Louisiana as the place for the fulfillment of 
its obligation; and that the question of its validity, as 
depending on the character and sufficiency of the 
consideration, should be determined by the law of 
Louisiana and not that of New York. For error in its 
rulings on this point consequently, the judgment of the 
Circuit Court is reversed, with directions to grant a 
new trial. 

New trial ordered. 





LANDLORD NOT LIABLE FOR INJURY 
FROM NEGLECT TO REPAIR. 


MINNESOTA SUPREME COURT, AUGUST 18, 1882. 


KRUEGER V. FARRANT. 

Plaintiff leased and occupied the lower story of defendant's 
building as a store. The upper story was occupied by 
other tenants. Neither tenant had control of the roof. 
There was no agreement to repair. Theroof was defect- 
ive, of which fact defendant had notice. By reason of the 
defect water came through the roof during a storm into 
plaintiff's apartment and injured his goods Held, that 
defendant was not liable for the injury. 

CTION against a landlord for injury to goods of 

tenant from neglect to repair leased premises. The 

opinion states the case. From judgment for plaintiff 
defendant appealed. 


Baater & Grethen, for appellant. 
Benton, Benton & Roberts, for respondent. 


VANDERBURGH, J. The plaintiff leased and occupied 
the lower story of defendant’s buiiding in the city of 
Minneapolis. Separate rooms in the second story were 
occupied by other tenants. 1t does not appear that any 
of the tenants had control of the roof, or were charged 
with the duty of repairing it, or that there was any 
covenant or agreement to repair by either party to | 
any of the leases under which the several tenements 
in the building were occupied. The roof having become 
defective and out of repair, water had at divers times 
during rain storms leaked through into plaintiff's store 
and caused some damage. Defendant had due notice 
of this, as well as of the condition of the roof, but he 
had neglected to make any repairs. Finally, at the 
time complained of, as the result of a severe storm, a 
large quantity of water leaking through the roof passed 
through the ceiling of plaintiff's store, greatly damag- 
ing his stock of goods, consisting of guns, ammunition, 
ete. The plaintiff alleged in his complaint a promise 
and undertaking by defendant in the contract of lease 
to keep the roof in repair, but the issue as to any ex- 
press agreement so to do was excluded from the jury 
by the court for insufficiency of proof. But independ- 
ently of any express contract or agreement to repair, 
the court instructed the jury that the landlord was 
bound to so care for the roof, which was under his own 
charge, that his tenant should not be injured by his 
neglect. ‘‘In other words, the defendant was bound 
to take such care in respect to this roof, and the keep- 
ing of it in repair, as to protect the store below from 
any danger of being drenched by water, as a prudent 
man of ordinary intelligence would do if the property 
were all his own.” 
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The defendant’s exceptions to these instructions 
present the only question demanding our considera- 
tion. 

First. Where several apartments are leased, as in 
this instance, by the owner of the premises to different 
tenants under a common roof, doubtless in the absence 
of a stipulation to the contrary, those parts of the 
premises, including the roof, not expressly included in 
the leases, will be deemed to remain in the possession 
and control of the landlord. Stockwell v. Hunter, 11 
Metc. 455, ef seq. And tenements under a common 
roof may be as essentially distinct when one is under 
the other, as when one is by the side of the other. 
Proprietors, etc. v. Lowell, 1 Mete. 541; Cheeseboro v. 
Green, 10 Conn. 318. The court rightly instructed the 
jury in this case that the roof of the demised premises 
was ‘‘in the charge of the landlord.” 

Second. The rule appears to be well established that 
there isno implied covenant on the part of the landlord 
to make repairs, or that the premises are or will prove 
to be suitable for the tenant’s use or business. Foster 
v. Peyser, 9 Cush. 247; Witty v. Mathews, 52 N. Y. 
512; Howard v. Doolittle, 3 Duer, 474: Wilkinson v. 
Clauson, 12 N. W. Rep. 147. There seems to be no 
sound reason why this rule should not extend in like 
manner to portions of the premises not expressly 
demised to the tenant, but which are necessary for his 
use or protection; as in this case the common roof. 
Pomfret v. Ricroft, 1 Saund. 322 (note by Sergt. 
Williams); Chauntler v. Robinson, 4 Exch. 162; Doupe 
v. Genin, 45 N. Y. 119; Brewster v. De Fremery, 33 Cal. 
341; Walker v. Gilbert, 2 Robertson, 220; Taylor, 
Land. & T. (7th ed.), § 175a, 328. 

The authorities generally agree that the parcel tenant 
or owner may in such case have an easement of ingress 
and egress over the common passageways, and of 
shelter in the roof. But this does not throw upon the 
landlord the burden of actively undertaking to keep 
the building or any part of it in repair, unless he has 
agreed to doso, or unless it is in danger of becoming 
a nuisance. In Chauntler v. Robinson, supra, the court 
decide thatthe only obligation cast upon the owner is 
to prevent its becoming a nuisance. 

The tenant is the party most interested in under- 
standing the risks which he will assume in exposiug 
his goods toinjury from the elements. Itis incum- 
bent on him to exercise proper care and precaution in 
the selection and leasing of tenements to be occupied 
by him. It is his right and ordinarily his duty to insist 
that he be permitted to inspect those portions of the 
premises which may be important to him, and to 
require the proper stipulations in the contract for his 
protection. Taylor, Landl. & T. (7th ed.), § 175a; 
Carstairs v. Taylor, L. R., 6 Exch. 222: Keats v. Cado- 
gan, 10 C. B. 591, 601. Since then defendandant is not 
liable to plaintiff upon contract, express or implied, his 
liability, if any, must arise from the fact of his owner- 
ship and control of the upper story of the building. 

Third. This brings us to the consideration of the 
ground upon which the court at the trial substantially 
placed the defendant's liability in this case, and that 
is the application to the owner or occupant of the 
upper story of the maxim sic utere tuo ut alienum non 
ledas. In the application of this principle it is deemed 
immaterial whether the relation of the occupant of the 
lower story to the owner of the upper story and roof 
be that of tenant or distinct owner. 2 Wait, Ac. & 
Def. 745. This maxim restrains a man from using his 
own property to the prejudice of his neighbor, but is 
not usualiy applicable to a mere omission to act, but 
rather to some affirmative act or course of conduct 
which amounts to or results in an invasion of another’s 
rights. Exceptional cases need not be discussed 
here. Pomfret v. Ricroft (note), supra; Broom, Leg. 
Max. 361. 





In Cheeseboro v. Green, supra, the court, while admit- 
ting that an action on the case might lie against one 
who sbould suffer his building to become dangerous 
through decay, deny that the maxim could be carried 
further in its application, so as to render the owner of 
the upper story liable to theowner of the lower for 
want of proper repairs tothe roof. See also Pierce v. 
Dyer, 109 Mass. 374; Colebeck v. Girdlers Co., L. R., 1 
Q. B. Div. (1875), 243. 

Walker v. Gilbert, 2 Rob. 220, and Doupe v. Genin, 
45. N. Y. 119, are cases similar tothe oneat bar. In 
the latter case (p. 124) the court very clearly states and 
distinguishes the rule of liability applicable to this 
case: ‘A man has no right to so construct his build- 
ing or allow it to be in such a condition as to cause the 
water which falls upon it to flow upon his neighbor’s 
premises. He is bound to protect his neighbor against 
injury caused by his own property.” But in the 
absence of contract he is not bound to replace or repair 
structures which have fallen into decay merely for the 
purpose of protecting his neighbor’s property, simply” 
because such structure previously afforded such pro- 
tection. 

The case of Toole v. Bechet, 67 Me. 544, maintains a 
contrary doctrine. The court rests its opinion upon 
the authority of Kirby v. Boylston Market, 14 Gray, 
250; Gray v. Guslight Co., 114 Mass. 149; Norcross v. 
Thomas, 51 Me. 503, and Priest v. Nichols, 116 Mass. 
401. With due respect, we think these cases are readily 
distinguishable, and cannot be invoked to support the 
conclusion arrived at by the court in Toole v. Bechet. 

In Kirby v. Boylston Market the defendant’s structure 
caused snow and ice to accumulate upon the sidewalk 
so as to render it unsafe for travel. 

In Gray v. Gaslight Co. the defendant’s chimney fell 
into the street and injured the property of a stranger. 
Norcross vy. Thomas was also an action on the case for 
maintaining a nuisance. 

In Priest v. Nichols the goods of a tenant were dam- 
aged by water escaping from a waste-pipe to an engine 
used by the defendant in an upper story. It is very 
clear that this was not acase of mere omission to repair, 
and that the landlord, having undertaken to use 
machinery in the building, would be bound to exercise 
due care in its management to prevent injury to others, 
It is suggested in several cases that the tenant of the 
lower story may himself enter and make repairs. 
Pomfret v. Ricroft and Colebeck v. Girdlers Co., supra. 
And in Cheeseboro v. Green the court thought he might 
have aremedy in chancery. But we deem it unneces- 
sary to consider the question. 

If then the defendant’s liability rests solely upon his 
neglect to repair the roof, we are satisfied that in the 
absence of any express agreement on his part to make 
repairs, the plaintiff's claim in this action cannot be 
sustained upon either ground we have considered 
without a departure from established principles. 

Order reversed, and new trial granted. 


————__4—____—— 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 


REMOVAL OF CAUSE— WAIVER.— A party loses his 
right to object to the removal of an action from a State 
Court, when it has been removed on the ground of the 
diverse citizenship of the parties, by going to trial and 
trying the cause without raising the objection. D’ Wolf 
v. Rabaad, 1 Pet. 476; Evans v. Gee, 11 id. 80; Sims v. 
Hundley, 6 How. 1; Sheppard v. Graves, 14 id. 505; 
Sobry v. Nicholson, 3 Wall. 420. U.S. Cire. Ct., 8.D 
New York, October 2, 1882. Davies v. Lathrop. Opin- 
ion by Wallace, C. J. 





* Appearing in 13 Federal Reporter. 
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REMOVAL OF CAUSE — JUDICIARY ACT — PREJUDICE 
AND LOCAL INFLUENCE ACT OF 1867.— The eleventh 
and twelfth sections of the judiciary act are to be read 
independently, and a removal may be had although the 
suit could not originally have been begun in the Fed- 
eral court; but no suit can be removed which might 
not, so far as the constitutional provisions are con- 
cerned, have been begun in the Federal courts. It 
seems that the act of 1867 with regard to removals is 
still in force, and it is not supplauted by the second 
section of the act of March 3, 1875. The restriction in 
the eleventh section of the judiciary act does not apply 
to cases transferred under the act of 1867, and that act 
being designed to amend section 12 of the judiciary 
act, must be treated as independent of a subsequent 
act passed to supply the place of section 11. The con- 
ditions of the power of removal under the act of 1867 
ate a diverse citizenship, a cause of action exceeding 
$500, an affidavit of prejudice or local influence, and a 

, proper bond; and the restriction in the act of March 
3, 1875, as to the assignee of a chose in action, does not 
apply. Authorities referred to: Green v. Custard, 23 
How. 484; Bushell v. Kennedy, 9 Wall. 387; Ayres v. 
Western R. Co., 45 N. Y. 260; Winans v. McKean R. 
Co., 6 Biatchf. 215; City of Lexington v. Butler, 14 
Wall. 282; Gaines v. Fuentes, 92 U. S. 10; Johnson v. 
Monell, 1 Woolw. 390; Beede v. Cheeney, 5 Fed. Rep. 
388; Kaeiser v. Railroad Co.,6 id. 1. See also Sands 
v. Smith, 1.Dill. 290; Barklay v. Levee Com’rs, 1 
Woods, 254. U. 8. Cire. Ct., Michigan, January 16, 
1882. Hobby vy. Allison. Opinion by Brown, D. J. 


STATUTORY CONSTRUCTION — CHINESE EMIGRATION 
LAW OF 1882 — CHINESE MERCHANT — CERTIFICATE.— 
Chinese merchants who resided, on the passage of the 
act of Congress of May 6, 1882, in other coantries than 
China, on arriving on a vessel in a port of the United 
States are not required by said act to produce certifi- 
cates of the Chinese government establishing their 
character as merchants as a condition of their being 
allowed to land. Their charecter as such merchants 
can be established by parol evidence. The certificate 
mentioned in section 6 of that act is evidently de- 
signed to facilitate proof by Chinese, other than labor- 
ers, coming from China and desiring to enter the 
United States, that they were not of the prohibited 
class. The particulars which the certificate must 
contain show that it was to be given by the Chinese 
government to those then residing there, as their place 
of residence in China is to be stated. The act of May 
6, 1882, was intended to carry out the provisions of the 
supplementary treaty of November, 1880, modifying 
the treaty of 1868 between China and the United 
States, and its purpose must be held to be what the 
treaty authorized,—to put a restriction upon the 
emigration of laborers, including those skilled in any 
art or trade,— and not to interfere with the commer- 
cial relations between China and this country, by 
excluding Chinese merchants, or putting unnecessary 
and embarrassing restrictions upon their coming to 
this country. All laws are to be so construed as to 
avoid an unjust or absurd conclusion, and general 
terms are to be so limited in their application as not 
to lead to injustice, oppression or an absurd conse- 
quence. Whether a Chinese merchant, teacher, etc., 
arriving from China and failing to produce the certifi- 
cate required by section 6, could by satisfactory 
evidence of his real character overcome the presump- 
tion that he is a laborer raised by the absence of the 
certificate, and establish the right secured by the treaty 
to go and come of his own free will and accord, it is 
not necessary to decide in this case. U.S. Circe. Ct., 
California, Sept. 5, 1882. Re Low Yam Chow. Opin- 


ions by Field, J., aud Hoffman, D. J. 





UNITED STATES SUPREME COURT AB.- 
STRACT. 

CONFLICT OF LAW—STATUTE OF STATE AS TO 
PRACTICE BINDING ON FEDERAL COURTS — EJECT- 
MENT — NEW TRIAL.— Section 254 of the Code of Civil 
Procedure of Colorado grants as of right, without cause 
shown, one new trial to each party, as it may in turn 
have a verdict or judgment rendered against it in an 
action of ejectment. The law of the State in that 
respect is binding on the Circuit Court of the United 
States in cases tried in that State. The court say: “‘ A 
title to real estate has under the traditions of the 
common law been held, in all the States where that 
law prevailed, to be too important, we might almost 
say too sacred, to be concluded forever by the result of 
one action between the contesting parties. Hence, 
those States which, by abolishing the fictions of the 
action at the common law, and substituting a direct 
suit between the parties actually claiming under con- 
flicting titles, which according to the nature of this 
new proceeding would end in a judgment concluding 
both parties, have found it necessary to provide for 
new trials to such extent as each State Legislature has 
thought sound policy to require. These provisions for 
new trials in actions of ejectment are not the same in 
all the States, but it is believed that almost all of them 
which have abolished the common law action have 
made provision for one or more new trials as a matter 
of right. We are of opinion that when an action of 
ejectment is tried in a Circuit Court of the United 
States according to the statutory mode of proceeding, 
that court is governed by the provisions concerning 
new trials as it is by the other provisions of the State 
statute. There is no reason why the Federal court 
should disregard one of the rules by which the State 
Legislature has guarded the transfer of the possession 
and title to real estate within its jurisdiction. See 
Miles v. Caldwell, 2 Wall. 99.°" Judgment of U.S. 
Cire. Ct., Colorado, reversed. Equator Mining & Smelt- 
ing Co. v. Hall. Opinion by Miller, J. 

[Decided Nov. 13, 1882. 


MUNICIPAL BONDS — RECITALS — WHAT NOT IM- 
PLIED IN.— Bonds issued in the name of an independ- 
ent school district, in the State of Lowa, contained 
these recitals: ‘‘ This bond is issued by the board of 
school directors by authority of an election of the 
voters of said school district held on the thirty-first 
day of July, 1869, in conformity with the provisions of 
chapter 98 of acts 12th general assembly of the State of 
Iowa.’’ Held, that these recitals implied as well that 
the bonds were issued by authority of the election, as 
that the election was held in conformity with the stat- 
ute, but did not necessarily or clearly import a com- 
pliance with those provisions of the statute which, 
following substantially the words of the State Consti- 
tution, prohibited independent school districts from 
incurring indebtedness to an amount in the aggregate 
exceeding five per centum on the value of its taxable 
property, to be ascertained by the last State and county 
tax lists previous to the incurring of such indebted- 
ness. Consequently the district, in a suit on the bonds, 
is not estopped by the recitals from showing that the 
bonds were not enforceable obligations, by reason of the 
fact that the indebtedness, of which they were evi- 
dence, exceeded the amount limited by the Constitu- 
tion and laws of the State. Cases upon the subject 
referred to: Town of Colomo v. Eaves, 92 U. S. 484; 
Town of Venice v. Murdock, id. 494; Converse v. City 
of Fort Scott, id. 504; Marcy v. Township of Oswego, 
id. 688; Com'rs vy. Bolls, 94 id. 104; Com’rs v. Jannay, 
id. 204; Buchanan y. Litchfield, 102 id. 278. Judg- 
meut of U.S. Circ. Ct., lowa, reversed. Independent 
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School District of Steamboat Rock v. Stone. Opinion 
by Harlan, J. 
[Decided Nov. 6, 1882.] 


PARTIES—JOINT PARTIES TO COVENANT.—In an 
action upon a covenant — contained in an agreement 
between the covenantor and “8S. and such other parties 
as he may associate with him under the name 
of S. & Company,” signed and sealed by the cove- 
nantor, and signed “S. & Co.’’ by the hand of §., 
acting in behalf and by authority of the partnership — 
to pay to ** the said S. & Company, parties of the second 
part,’’ for work to be done by them, all those who are 
partners at the timeof the signing of the agreement 
may join. In an action upon a covenant made with 
two or more persons, all the covenantees must join, 
although only one of them seals the agreement. Petrie 
v.Bury, 5 D.& R. 152; 8S. C., 3 B. & C. 353; Philadelphia, 
Wiilm. & B. R. Co. v. Howard, 13 How. 307. It is not 
necessary that all of them should be named in the con- 
tract; it is sufficient that they are so described therein 
that they can be identified. Shep. Touchst. 236; 
Gresty v. Gibson, L. R., 1 Ex. 112; Reeves v. Watts, L. 
R., 1 Q. B. 412; 8. C., 7 B. & 8.523; M’Laren v. Baxter, 
L. R., 2.C. P. 559. And upon a covenant with a part- 
nership by its partnership name only, all who are 
partners at the time of its execution may sue. Hoffman 
v. Porter, 2 Brock. 156; Brown v. Bostian, 6 Jones (N. 
C.)1; 1 Lindley Partnership (4th ed.) 476. Judgment 
of U. S. Cire. Ct., E. D. North Carolina, reversed. 
Seymour v. Western Railroad Co. Opinion by Gray, 
J. 
[Decided Nov. 13, 1882.]. 


PATENT — METALLIC COTTON BALE TIES.— The 
plaintiffs were the owners of patents for improvements 
in metallic cotton bale ties, each tie consisting of a 
buckle and a band. They granted no licenses to make 
the ties, but themselves made them and supplied the 
market. They stamped in the metal of the buckle the 
words, * Licensed to use once only.’’ The defendants 
bought as scrap-iron the buckles and bands at the cotton 
mills, after the bands had been severed to release the 
bale, and rolled and straightened the pieces of the 
bands, and riveted together their ends, and cut them 
into proper lengths for ties, and sold them, with the 
buckles to be used as ties, nothing being done to the 
buckles. Held, that the defendants had infringed the 
patents. It was not decided that they were liable as 
infringers merely because they had sold the buckle 
considered apart from the band or from the entire 
structure as a tie. The case Wilson v. Simpson, 9 How. 
109, distinguished. The principle of that case was: 
that temporary parts wearing out in a machine might 
be replaced to preserve the machine, in accordance 
with the intention of the vendor, without amounting 
to a reconstruction of the machine. See Saxe v. 
Hammond, 1 Holmes, 456; Bowker v. Dows, 3 Bann. 
& Ard. 518. Decree of U.S. Cire. Ct., Rhode Island, 
reversed. American Cotton Tie Co. v. Simmons. Opin- 
ion by Blatchford, J. 

(Decided Nov. 6, 1882.] 


——_>—_———. 


FINANCIAL LAW. 

CONFLICT OF LAW— LOAN BY A CITIZEN OF ONE 
STATE TO CITIZEN OF ANOTHER.—A citizen of one 
State may loan money to a citizen of another State, 
and contract for the rate of interest allowed by the 
laws of the latter State, although the legal rate of in- 
terest allowed is greater in such State than in the State 
where the contract is made,and in which it is to be per- 
formed. Where it appears upon the face of the con- 
tract that such was the intention of the parties, it 





constitutes an exception to the rule that the law of the 
place where the contract is made must govern in ex- 
pounding and enforcing it. Where a citizen of New 
York loaned money to a citizen of Nebraska, secured 
by bond and mortgage on land in Nebraska, the money 
being furnished in New York and the mortgage being 
executed in Nebraska, and the statute of New York 
limiting the right to interest on loans at 6 per cent per 
annum, and being highly penal, while the statute of 
Nebraska allowed the rate of 10 per cent per annum, 
held, that the contract reserving 10 per cent interest, 
the legal rate in Nebraska, was not usurious, notwith- 
standing that it was mtade in New York and was to be 
performed in that State. See Arnold v. Potter, 22 Iowa, 
194; Newman v. Kershaw, 10 Wis. 343; Vliet v. Camp, 
13 id. 221; Robinson v. Bland, 2 Barr. 1077. U. 8. 
Cire. Ct., Nebraska, January, 1881. Kellogg v. Miller. 
Opinion by McCrary, C. J. (138 Fed. Rep. 198.) 


NEGOTIABLE INSTRUMENT — TRANSFER BY ASSIGN- 
MENT.— Where the holder of a negotiable instrument 
payable to his order instead of indorsing it transfers 
title to it by a separate instrument which purports to 
‘‘assign, sell, transfer and set over”’ the instrument, 
the assignee does not take the note freed from the 
equities, but it is subject to the same defenses that ex- 
isted against it in the hands of theassignor. The note 
was transferable by indorsement and was not traris- 
ferred in that way but by assignment. The assignee 
obtained no title to enable him to sue except in the 
name of the payee. Redmond v. Stansbury, 24 Mich. 
445; Robinson v. Wilkinson, 38 id. 299; Aniba v. Yeo- 
mans, 39 id. 171. And hence no title sufficient to pre- 
clude the maker from setting up equities coeval with 
the inception of the paper. Gibson y. Miller, 29 Mich. 
355; Franklin Bank v. Raymond, 3 Wend. 69; Hedges 
v. Sealey, 9 Barb. 214; Muller v. Ponder, 55 N. Y. 325; 
Trust Co. vy. Nat. Bank, 101 U.S. 68; Moore v. Miller, 
6 Or. 254; 25 Am. R. 518; Haskell v. Mitchell, 53 Me. 
468; Clark v. Whitaker, 50 N. H. 474; 9 Am. R. 286; 
Lancaster Nat. Bank v. Taylor, 100 Mass. 18; Whistler 
v. Forster, 14 C. B. (N. 8.) 248. Michigan Sup. Ct., 
April 5, 1882. Spinning v. Sullivan. Opinion by Graves, 
C. J. 


NEGOTIABLE INSTRUMENT — AMOUNT IN BODY LEFT 
BLANK.— The body of a promissory note read thus: 
“Fifteen months after date I promise to pay to the 
order of Richard 'Thomas —— dollars.”” The margin 
of the note contained this ‘* $200.” Held, that the 
figures were not sufficient to authorize the reformation 
of the instrument so as read as a note for two hun- 
dred dollars. The figures in the margin of the note 
are no part of the instrument; they constitute a mere 
memorandum. They cannot supply the blank left for 
insertion of the amount the maker agreed to pay. Nor- 
wich Bank v. Hyde, 13 Conn. 279; Smith v. Smith, 1 
R. I. 398. It follows that there can be no recovery 
upon the note, for it is not a promise to pay any sum. 
Iowa Sup. Ct., October 5, 1882. Hollen v. Davis. 
Opinion by Beck, J. 


Usury — ESTOPPEL — RELEASE AT TIME OF LOAN, 
not.— A sealed release or receipt, ‘‘in full settlement 
and payment for all extra or unlawful interest,” execu- 
ted at the time the money was loaned, and a part of 
the transaction of borrowing, is not a bar to a recov- 
ery of the usury. If such a device as this is allowed 
to avail, resort would be had to it in all cases, and the 
statute thereby practically repealed. This is a very 
different case from releasing usury after a man’s em- 
barrassments have passed, and he has ceased to bea 
peculiar subject for the protection of the statute. 
Bosler v. Rheem, 72 Penn. St. 54. Vermont Sup. Ct., 
January Term, 1882. Herrick vy. Dean. Opinion by 
Rowell, J. (54 Vt. 568.) 
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CORRESPONDENCE. 


Somze DEFECTS AND INCONGRUITIES OF THE CODE OF 
CRIMINAL PROCEDURE. 


Editor of the Albany Law Journal: 

Having during the short time that the Code of Crim- 
inal Procedure has been in operation discovered 
various defects, which in my judgment, ought to be 
remedied by the next Legislature, I beg leave to call 
attention to some of them. 

Section 211 is inconsistent with section 56 as 
amended. The defendant cannot “ require to be tried 
by a jury after indictment,” nor can he “be held to 
answer toacourt having authority to inquire by the 
intervention of a grand jury ”’ in cases provided for by 
section 56. How can the prisoner elect where the court 
of special sessions has exclusive jurisdiction in the first 
instance? 

The provision of section 189, requiring the magistrate 
tosend a peace officer to take a message to counsel 
named by defendant, and requiring the officer “‘ with- 
out fee” to perform that duty is impracticable, and 
an injustice to the peace officer, whose fee for the 
arrest and detention in many cases would not cover 
the actual expense of going for counsel. The law as it 
has heretofore existed is the much better rule, and it is 
covered by the first clause of that section. By section 
190 no distinction is made between cases of which a 
court of special sessions has exclusive jurisdiction in 
the first instance, and cases of which such court has no 
jurisdiction as to an examination, and the same may 
be said as to sections 194, 209, 211. By sections 699, 700, 
701 and 702, no preliminary examination of the case 
seems to be contemplated in cases triable before a 
court of special sessions, but section 732 again raises the 
doubt by providing, ‘‘ when the defendant, upon being 
brought before the magistrate, requests a trial by a 
court of special sessions, the preliminary examination 
of the case is dispensed with.’’ The defendant’s re 
quests have but little to do with the jurisdiction of that 
court since the amendment of section 56. The ques- 
tion has arisen, and is likely to arise, whether as the 
law now stands the defendant in a case of which a court 
of special sessions has exclusive jurisdiction in the first 
instance (whether he requests or not) may require that 
an examination be had before proceeding to trial, and 
also whether in case the defendant does not waive the 
examination, he must not be examined and held to trial 
in order to legally put him on his trial. It would seem 
that in minor offenses the ex parte inquiry after an in- 
formation laid, made by the magistrate, and his issuing 
a warrant thereon, might well take the place of the 
indictment in courts of record. 

Section 558 provides that “the defendant may be 
admitted to bail by one of the officers having authority 
to admit to bail in the case, as provided in the second 
subdivision of the last section. The Legislature of 
1882 did not observe that by the amendment to the 
last section, it is deprived of any ‘‘ second subdivision,” 
and therefore section 558 refers to what does not exist. 
Section 580 also refers to the same absent ‘second 
subdivision.” Section 56limits the exclusive jurisdic- 
tion conferred by it to the offenses mentioned *‘ com- 
mitted within their respective counties.” By sections 
134, 135, 136 and 137, jurisdiction is given to ‘‘ other 
counties than that in which the offense was committed. 
These sections are under part 4, which is entitled, “ of 
the proceedings in criminal actions prosecuted by 
indictment.” 

The inquiry is raised whether courts of special ses- 
sions have *‘ exclusive jurisdiction,” or no jurisdiction 
of such offenses if they belong to the class mentioned 
in section 56. If the crime of petit larceny charged as 
a first offense is committed in Clinton county, but 
within five hundred yards of Essex, have courts of 











special sessions in Essex jurisdiction, or must the de- 
fendant be prosecuted by indictment, if prosecuted at 
allin Essex? The same jurisdictional questions arise 
under the other sections referred to in part 4. See 
section 4, subdivision 4. If courts of special sessions 
have jurisdiction in such cases it is exclusive in the first 
instance, and the defendant would be discharged if 
indicted; if no jurisdiction then in one of the cases 
mentioned in section 56, would not the people be likely 
to be defeated on the indictment if itshould appear 
that the offense was within the bounds of the county? 

Still another question has arisen under section 56, 
and it has been held both ways by trial courts. For the 
offense of assault and battery committed before Dec. 
Ist, 1882, may the defendant be indicted? One court 
has held that prior to Dec. Ist there was no such crime 
as “assault in the third degree,” and as a court of 
special sessions has no jurisdiction but that mentioned 
in section 56, the crime of assault and battery must be 
prosecuted by indictment. Another holding has been 
that the words “assault in the third degree’’ may be 
interpreted to mean what it is defined to be by the 
Penal Code, which may be consulted to determine 
what was meant, and that it is simply an assault with- 
out aggravating circumstances. This leads to the con- 
clusion that courts of special sessions have exclusive 
jurisdiction. 

Section 849 does not provide for an adjournment on 
the application of the superintendent of the poor in 
bastardy cases. This is unlike the former statute, and 
it is not apparent why the right should not be retained. 
If the woman was about to be delivered at the time of 
the arrest, and the defendant should not apply for an 
adjournment, and the justices found no authority to 
adjourn, the superintendent would be somewhat em- 
barrassed. 

If I have overlooked any provisions which remove 
grounds for doubt as to the matters referred to, I 
shall be gratified by having the error pointed out. I 
approve of the Code of Criminal Procedure as a whole, 
and I am satisfied that it will supply a want long felt, 
but it needs many amendments, and the Legislature 
cannot be too careful in amending it. The criminal 
practice is only confused, rather than simplified, by 
crude and poorly studied amendments. 

L. C, Lane. 

Dated BrusHep Fautus, N. Y., Dec. 4, 1882. 

——__¢——_ 


COURT OF APPEALS DECISIONS. 


‘THE following decisions were handed down, Tues- 
day, December 12, 1882. 

Judgment affirmed, with costs— Armour v. The 
Transatlantic Insurance Company, Trimmer v. Trim- 
mer, Low v. Hart, Ellis v. Horrman, Hughes v. The 
Chicago, Milwaukee & St. Paul Railway Company, 
Andrews v. Keeler, Farwell v. The Importers and 
Traders’ National Bank of New York; Frazier v. 
Trow’s Printing and Book Binding Company, Smillie v, 
Quinn, Pringle v. Woolworth, Brusso v. City of Buffalo. 
— Judgment reversed and new trial granted; costs 
to abide event— Manning v. Gould.— Orders of 
Special and General Terms reversed, with costs — Bar- 
clay v. Scofield.—— Judgment affirmed — Hall v. The 
People, Boland v. The People-—— Orders of General 
Term and surrogate reversed, with costs — Jn re estate 
of Hood.— Order affirmed, with costs— Walsh v. 
Walsh, Woodruff v. The Imperial Fire Insurance Com- 
pany, The Irving National Bank v. Adams.—— Appeal 
dismissed, with costs— Nicoll v. Boyd.—— Motion to 
correct returns. Granted without prejudice —MclIn- 
tyre v. Strong. Motion to advance cause denied, 
with $10 costs— Canfield v. The Baltimore & Ohio 
Railroad Company.— Motion to dismiss appeal, 
grauted, with costs — Pierce v. Waters. 
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CURRENT TOPICS. 





VERY editor receives more or less advice from 
his subscribers as to the proper mode of con- 
ducting his journal — generally more rather than 
less. In our short editorial service of three years 
we have received very little—only two letters. 
Whether to attribute this to indifference and inat- 
tention, or to satisfaction, we do not know, but we 
give ourselves the benefit of the doubt and choose 
the pleasanter alternative. One letter which we re- 
ceived some time ago suggested so many and such 
radical changes and ‘‘improvements” that as we 
could not in any sense comply we did not reply. 
But a recent letter from a Canada subscriber shows 
such critical reading of this journal and makes sug- 
gestions so apparently reasonable that we feel moved 
to give it a public answer. Our correspondent of 
course chides us for repeating the case of Backus v. 
Detroit. For that error we had already apologized 
as well as we could. Our correspondent continues: 
“‘T have been grumbling over your fashion of first 
publishing a case in full, and then re-publishing a 
great part of it in some sort of an article or note.” 
Now this seldom occurs; so seldom that it cannot 
reasonably be called a ‘‘ fashion,” and so briefly that 
it cannot reasonably be described as ‘‘ great part;” 
but when it does occur it is done purposely, for the 
sake of comment and comparison, and to save incon- 
venient reference. This we have supposed to be an 
excellence, and we think we should no more be 
scolded for it than a clergyman should be for repeat- 
ing his text. But our correspondent continues: “I 
took your paper in great part because its editor was 
also editor of the American Reports. I see in his 
editorials he generally adds a reference to the Ameri- 
can Reports and the American Decisions. Why not 
have this done whenever it can be in the cases re- 
ported in full and thé abstracts? It would be con- 
siderable work, but it would, to me at least — and 
I presume there are plenty like me—double the 
value of your paper.” That we have inserted refer- 
ences to the American Decisions is news to us. Our 
insertion of references to the American Reports has 
been an act of grace. It would be a great labor 
and involve considerable expense to comply with 
our correspondent’s suggestion, and while it might 
‘*double the value of the paper” it is not likely 
that any subscriber would be willing to be assessed 
for it. We think we give our money’s worth as the 
matter stands; certainly from a quarter to a half 
more than any other similar journal in the country. 
Beside, the ALBANY LAW JOURNAL 1s in no sense a 
tender to the AMERICAN Reports. Our correspond- 
ent concludes: ‘‘ A little more legal gossip thrown 
in, stories about big retainers, odd cases, etc., etc., 
would be an improvement.” No doubt some stories 


about ‘big retainers,” especially if the stories were 
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true, would be interesting, but such occurrences are 
extremely rare. As to “gossip” we respectfully but 
firmly decline to devote any more space to it when 
there is so much of the solid and practical that we 
cannot find room for. If our correspondent would 
send us a subscription list warranting the undertak- 
ing we might issue an ‘‘ Albany Law Journal Comic 
Almanac” annually, but we fear that if we acceded 
to our correspondent’s request we should have more 
‘¢grumbling”’ from other quarters than Canada, 
After all, our correspondent, like everybody else, 
wants a journal just to suit him, whereas we can 
only undertake to suit the average or the majority. 


We once remarked in another place: ‘‘It is a 
popular idea that the offspring of great men are 
usually degenerate. The idea probably owes its cur- 
rency to the prominence of the instances in which 
it has occurred, but that it is fallacious will be ap- 
parent from the review of the biographies of the 
distinguished men of the world. Philip and Alex- 
ander; the long line of Scipios; Hamilcar and Han- 
nibal; the succession of Martel, Pepin and Charle- 
magne, father, son and grandson; Henry the Sec- 
ond, of England, and Richard the First; Henry the 
Eighth and Elizabeth; Sir John More and Sir 
Thomas More; Bacon, the lord-keeper, and Bacon, 
the philosopher; William, Prince of Orange, and 
Prince Maurice, of Nassau, one of the greatest cap- 
tains of his time; the three Holbeins, grandfather, 
father and son, painters, to say nothing of several 
brothers and uncles; David Teniers, and his sons 
David and Abraham, painters; Julius Scaliger, the 
second of scholars and critics, his son Joseph being 
the first; Frederick William and Frederick the 
Great; Moses Mendelssohn, the philosopher, and his 
greater grandson, Felix Mendelssohn, the musician ; 
and coming down to our own country and times, 
the distinguished family of Adams, which has fur- 
nished in father and son two actual presidents, and 
in grandson one permanently contingent president ” 
(and we may add, distinguished and able men fur- 
ther down the line); ‘‘ Ebenezer Webster and his 
son Daniel; Chief Justice Parsons and his son, Pro- 
fessor Parsons; Chancellor Kent and his son, Judge 
William Kent; President Van Buren and his bril- 
liant son John; all these instances are too marked 
to give any countenance to the theory that genius is 
not hereditary, and fairly establish the theory that 
talents descend in arts, in letters, in arms, in law, 
and in statesmanship.” To these we might have 
added, Col. Thomas Marshall and his son John, the 
great chief justice; and Joseph Story and his son 
William, law-writer, poet and sculptor. And we 
may now add, Oliver Wendell Holmes, the wittiest 
of Americans, and his son Oliver Wendell, distin- 
guished as a lawyer and law-writer, and just now, 
at the age of forty-one, appointed to a seat on the 
supreme bencl: of Massachusetts, as great an honor 
as can be conferred on any lawyer, short of the Fed- 
eral chief justiceship. This honor is fitly bestowed, 
as all men will say. Few men are so peculiarly 
adapted to the judicial office as Judge Hoimes, by 
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temperament, by talents, and by acquirements. The 
only regret in connection with his appointment is 
that what the State will gain legal literature will 
lose, and especially that the professorship at Har- 
vard Law School, so recently endowed for him, 
must, as we suppose, now be filled by some one 
else. 


In the recent case, at St. Louis, of Alleon, con- 
victed of sending improper matter through the 
mail, Judge Treat commented with deserved sever- 
ity on the conduct of the Society for the Suppres- 
sion of Crime, whose agent sent a decoy letter which 
drew out the letter in question. He said: ‘‘ Who 
caused the statute to be violated? What right un- 
der the statute had the society’s agent to exploit in 
that manner and violate the statute? Did not this 
amount to manufacturing crime? It matters not 
how guilty the convicted man is, it matters not for 
the purposes of this branch of the inquiry whether 
the mails were used by quacks, humbugs, and worse 
people. The point is a violation of the Federal 
statute touching the use of the mails for circulating 
indecent matter — who provoked the commission of 
the crime? The State courts were open for the 
punishment of evil-doers. Ought the Federal court 
to be used to aid manufactured crime ? The society, 
no doubt, was composed of excellent persons inter- 
ested in the moral welfare of the people, but it did 
not know all the agencies employed to bring the 
prosecutions about. The parties had gone to the 
wrong forum. The State courts dealt with quacks, 
specialists, etc. There was another question — 
whether printed matter that might be construed in- 
decent when mailed to a school girl could be con- 
sidered so when forwarded to a woman of mature 
age or professional men? The whole matter de- 
serves careful consideration when such cases are 
brought to the Federal court for treatment under 
the Feaeral statutes.” The good Book we believe 
conaemns the doing of evil that good may come. 
The.e are perhaps cases in which decoys are war- 
rantapie, as for example the case of illegally selling 
intoxicating diinks, or the case of putting marked 
coin in a till. But in the case of a crime like that 
in question we think the man who decoys is only a 
shade less dirty than the criminal. The pretense of 
promoting the cause of piety and virtue cannot 
cover up the inherent nastiness of such men. 


The cases involving the construction and con- 
stitutionality of the Sunday laws, argued before 
Judge Arnoux on Tuesday last, are among the most 
important of recent times. We shall await his 
decision with great interest, and while we have no 
doubt he will construe the law strictly, we do not 
believe he will be found on the side of the heathen. 
The heathen may just as well understand now as 
later that we are going to have a quiet and christian 
Sunday in this country, and if they do not like it 
they can emigrate to the heathen countries from 
which most of them came. We are determined to 





have one day of rest and of general suspension of 
work and business; for rest’s sake, primarily; for 
religion’s sake, secondarily. A Jew, who keeps 
Saturday, may work on Sunday so that he does not 
disturb christians, but he may not open his shop for 
trade on that day. If he might, some other sect 
might insist on some other day. There are a few 
necessary shops which may be kept open a reasonable 
length of time on Sunday morning to enable people 
to get supplies of food. The cars must run; livery 
stables perhaps should be open all day, and so of 
drug-shops. We do not object to news-boys early 
on Sunday morning if they are quiet. For ourselves 
we do not object to opening libraries on Sunday. 
We do not insist that people shall go to church. But 
we insist that every man should have a tair oppor- 
tunity of rest on Sunday, and that those who go to 
church shall not be disturbed or shocked. Especially 
we insist that every avenue to hell, such as rum- 
shops, shall be shut on that day. The Penal Code, 
so much abused and so little understood by the 
Satanic press, is the mildest and most reasonable of 
any body of statutes in this country on the subject 
of Sunday observance. In many States a promissory 
note made on Sunday is void, although it does not 
dirturb anybody. In Indiana a church subscription 
on Sunday is void. It used to be against the law in 
this State to ride more than twenty miles to church 
on Sunday. In Massachusetts they recently sent a 
poor shoemaker to prison for hoeinga few hills of 
corn early on Sunday morning, and another for 
gathering some seaweed on a lonely beach late on 
Sunday night. In Georgia Sabbath-breaking is 
punishable by putting in the chain-gang for two 
years. But our Code has madea reasonable rule on 
this subject, and we do not believe that the courts 
are going to evade it by misconstruction nor that 
the legislature are going to defeat it by repeal. If 
the legislature should repeal or seriously modify its 
provisions on this subject, and the Governor should 
approve their action, he would go out of office with 
as much unanimity as he came in with. But we need 
not afflict ourselves with forebodings. This is a 
christian country. God established our Sunday. He 
did not ordain that men should go to church on that 
day, but He did ordain that they should rest then 
from their labors. Keeping Sunday is not a mere 
Puritanic tradition, but it is obedience to the law of 
God and of the physical well-being of mankind, and 
until this country determines to goto the devil,as 
France did a century ago, it will cling to its Sunday 
laws. 


The United States Supreme Court in the case of 
Gen. Curtis have affirmed the constitutionality of 
the law prohibiting certain officers and employees 
of the United States from giving or receiving con- 
tributions for party purposes. Mr. Justice Bradley 
dissents, but although we have not seen his opinion, 
we cannot doubt that the decision is right. The 
New York Times remarks that his opinion ‘‘con- 
firms but too well the popular impression regarding 
Justice Bradley’s fitness for the position which he 
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holds.”” We do not know nor much care what the 
* popular impression,” is but we have the “ impres- 
sion,” which we know is also that of many others of 
the legal profession, that Mr. Justice Bradley is the 
ablest lawyer and the best writer on that bench, 
Some other judges may excel him in rude native 
strength, but in professional learning and in mode 
of expression he has no superior in the United States. 


—_—__>__——- 


NOTES OF CASES. 





N Shivers v. Nathan, Supreme Court of Alabama, 
1882, 14 Rep. 680, it was heid that a railroad 
company, in selling freight for charges due, is bound 
to use good faith and reasonable diligence,and should 
give notice to the public of such facts in relation to 
the articles as tends to effect the best sale of them; 
and in such cases the company has no right to open 
packages to ascertain their contents. The court 
said: ‘*But in making such sale, good faith and 
reasonable diligence must be observed. The agent 
or agents intrusted with the duty must have em- 
ployed reasonable diligence in ascertaining the con- 
tents of the barrels; and if they had information of 
what the contents were, or could have acquired such 
information with reasonable diligence, then it be- 
came their duty to give notice of it, so as to effect 
the best sale they could. This was their duty to 
owners of the freight, and to the railroad corpora- 
tion. -If knowing the contents of the barrels, or 
having good reasons for believing what they were, 
the agent selling withheld such knowledge, or well- 
founded belief, and the effect was the barrels were 
sold to a favorite having superior knowledge, and 
at a nominal price; this was a fraud which would 
subject the perpetrators of it to an action for dam- 
ages at the suit of the party injured. The law will 
not sanction or excuse such faithlessness in an agent, 
Sarjeant v. Blunt, 16 Johns. 74; Wright v. Spencer, 
1 Stew. 576. The Circuit Court ruled in this case 
that the advertisement under which defendants 
effected the sale was insufficient, in that it did not 
describe the contents of the barrels, and that in 
order to give a proper description ‘the defendants 
had a right to examine the contents of the barrels.’ 
The description given in the advertisement was, 
‘two barrels wet.’ The testimony was, that this 
was the description given of the barrels in the bill 
of lading whicli accompanied them. We feel jus- 
tified in inferring that this description was intended 
to indicate the contents as distinguished from dry 
barrels. These were wet barrels in the classification 
of freight. In two respects the Circuit Court erred. 
First, in holding, as matter of law, that the adver- 
tisement was insufficient, and second, in ruling that 
the defendants were authorized to examine the con- 
tents of the barrels. As we have said, reasonable 
diligence and good faith were exacted. Reasonable 
diligence implies that the agent should have ex- 
amined all external indicia and marks, the odor of 
the barrels, if they emitted an odor, and all other 
sources of information, reasonably within his reach. 





If from these sources, or from any information he 
may have received, he knew, or could have known, 
the contents with proximate accuracy, then his con- 
duct in advertising as he did was culpable. He 
should have informed the public of all he knew or 
could have learned with reasonable diligence. He 
stood in relation of agent, both to the railroad cor- 
poration and to the owner of the barrels, and he 
owed to each of them good faith. He had no au- 
thority to open the barrels to ascertain their con- 
tents.” 


In Snell v. Bray, Wisconsin Supreme Court, Nov. 
21,'1882, 14 N. W. Rep. 14, it was held that a re- 
lease from a contract to marry is a good considera- 
tion for a promise by the party released to pay money 
therefor. The court said: ‘‘Certainly the release 
of one party to a valid contract by the other party 
thereto is ordinarily a sufficient consideration for a 
promise by the party released to pay such other a 
sum of money, or to do any other lawful act. Such 
a transaction amounts to a substitution of one con- 
tract for another, the consideration of the original 
contract being the consideration for the substituted 
contract. Brown v. Everhard, 52 Wis. 205. As was 
said by Lord Denman, in Stead v. Dawber, 10 Ad. & 
E. 57: ‘The same consideration which existed for 
the old agreement is imported into the new agree- 
ment which is substituted for it.’ We are not aware 
of any rule of law which takes a contract of mar- 
riage out of this general rule. A party to a mar- 
riage contract may recover damages of the other 
party for a breach of it. This shows that the con- 
tract has a money value, and it necessarily results 
that a release of such a contract is a good considera- 
tion for a promise, by the party released, to pay 
money for the release.” 


The same court, in Hill v. Palmer, Nov. 21, 1882, 
14 N. W. Rep. 20, held that an action at law may be 
maintained for breach of an agreement to form a 
partnership, or for a wrongful refusal by one party 
to a contract of partnership to permit the firm to 
launch the business. The court, Lyon, J., said: 
‘There is no doubt whatever that an action at law 
may be maintained by a party to an executory con- 
tract to form a future copartnership to recover dam- 
ages for a wrongful refusal by the other party to 
execute such agreement. It is also well settled that 
the wrongful refusal by a party to a contract of co- 
partnership to permit the firm to commence busi- 
ness, or as it is sometimes termed, to launch the 
partnership business, is ground for an action at law 
by the injured partner to recover damages of the 
partner whose wrongful act has defeated the pur- 
poses for which the copartnership was formed. The 
cases which so hold, both in England and this coun- 
try, are very numerous. Indeed, the authorities 
seem to be quite uniform in so holding. The fol- 
lowing are a few of the cases referred to: Ven- 
ning Vv. Leckie, 13 T. R. 7; Gale v. Leckie, 2 Stark. 
107; Manning v. Wadsworth, 4 Md. 59; Glover v. 
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Tuck, 24 Wend. 153; Bagley v. Smith, 10 N. Y. 489; 
Terrill v. Richards,1 Nott & McC. 20; Elison v. 
Chapman, 7 Blackf. 224; Williams v. Henshaw, 11 
Pick. 79; Addams v. Totten, 39 Penn. St. 447; Vance 
v. Blair, 18 Ohio, 532; & Story Eq. Jur., § 665; Col- 
lyer Part., § 245; 2 Lindley Part. (4th ed.), 1025, 
and cases cited in notes. The subject is much dis- 
cussed in some of the above cases, and many other 
cases asserting the same doctrine are cited in the 
opinions as well as in the above text-books. The 
test seems to be that if the damages resulting from 
a breach of a covenant or stipulation in the partner- 
ship agreement by one partner belong exclusively 
to the other partner, and can be assessed without 
taking an account of the partnership business, cove- 
nant or assumpsit may be maintained by the injured 
partner against the other for such damages. Here 
no partnership business was transacted; hence no 
account could be taken, and the damages claimed 
belong to the plaintiffs. This principle was applied 
in Sprout v. Crowley, 30 Wis. 193. Should it be 
conceded that by the alleged agreement of Septem- 
ber, 1877, the parties became partners, this action 
can still be maintained under many of the cases 
above cited. This court has frequently held that 
one partner has no claim against his copartner indi- 
vidually — (that is to say, he cannot maintain an ac- 
tion at law against such copartner)— on account of 
partnership transactions, although a final settlement 
of the affairs of the firm would show a balance in 
his favor. Tolford v. Tolford, 44 Wis. 547, and 
cases cited. But it has not held that if one part- 
ner, immediately after the contract of copartner- 
ship is made, and before any thing has been done 
under it, wrongfully repudiates the contract and 
prevents the firm from ever doing any business un- 
der it, the injured partner cannot maintain an action 
at law against his copartner, and recover the dam- 
ages which he has suffered thereby.” Orton, J., 
dissented. 


COMMON WORDS AND PHRASES.* 








ACKAGE. A bale of cotton is not a ‘‘ pack- 
age,” within a carrier's exemption or limita- 
tion. Southern Express Co. v. Crook, 44 Ala. 468; 
8. C., 4 Am. Rep. 140. The court said: ‘There is 
no more reason in calling a bale of cotton a package 
than there is in holding a hogshead of tobacco to 
be so. Packages, as here used, must be interpreted 
to mean small parcels or bundles, whose appearance 
would give no adequate information of their value 
to the carrier.” But contra, Lamb v. Camden, etc., 
R. Co., 2 Daly, 454, 480, where it was put on the 
ground that “cotton is among the articles previously 
referred to, and one of the definitions of ‘package,’ 
by Webster, is a ‘ bale.’” 

In Whaite v. Lancashire and Yorkshire Ry. Oo., 
L. R., 9 Ex. 67, it was held that a wagon-box in 
which paintings are packed for transportation is a 
‘parcel or package.” Bramwell, B., said: ‘¢ Al- 





* From advance sheets of “ Judicial Interpretation of Com- 
mon Words and Phrases, by Irving Browne,” 





though one would not commonly describe it in that 
way, yet looking at the object and purpose of the 
act, I think we are not only entitled but compelled 
to say that it was a ‘package or parcel,’ within the 
section.” As the goods were ‘‘ packed” in the 
wagon, ‘‘the wagon so packed with goods was a 
‘package.’” Cleasby, B., said: ‘‘It would be ab- 
surd to say that the wagon was too large to bea 
package; plainly, size cannot be a criterion.” Pol- 
lock, B., said: ‘I think this was a package, if not 
a parcel. The plaintiff says, ‘I packed the goods 
in my four-wheeled wagon, which had wooden sides 
but no top,’ which is as much as if a man should 
say, ‘I packed my silver forks in any wooden box, 
but I could not put a top on it, because it was too 
full.’” 

Packine a Jury. ‘‘ Whether we consult the 
most approved lexicographers or adopt the popular 
meaning of the term ‘to pack,’ as applied to a jury, 
the charge clearly imports the improper and corrupt 
selection of a jury, sworn and impanelled for the 
trial of a cause.” Mix v. Woodward, 12 Conn. 289, 

Parntines. ‘‘ Paintings, engravings, pictures,” 
in a statute, does not include colored working mod- 
els and designs for carpets and rugs, although worth 
£30 each as models, but of no value as works of art. 
Woodward v. London and N. W. Ry. Co., 3 Ex. D. 
121. 

PAINTINGS ON PORCELAIN— DECORATED CHINA, 
In Arthur v. Jacoby, 103 U. 8. 677, it was held that 
there is a material difference between these articles. 
This was a suit to recover back duties paid under 
protest. The bill of exceptions stated it was proven 
at the trial that all the goods charged with the du- 
ties were ‘‘ pictures painted by hand, and their value 
depended on the skill of the particular artist who 
painted them, and the porcelain ground on which 
they were painted was only used to obtain a good 
surface on which to paint, and was entirely obscured 
from view when framed or set in any manner, and 
formed no material part of the value of said paint- 
ing on porcelain, and did not in itself constitute an 
article of chinaware, being manufactured simply as 
a ground for the painting, and not for any use inde- 
pendent of the painting.” The collector exacted a 
duty of fifty per centum ad valorem under the clause 
in schedule B, section 2504, Revised Statutes, re 
lating to ‘‘ china, porcelain and parian ware, gilded, 
ornamented, or decorated in any manner,” while 
the importer claims they were dutiable at ten per 
centum ad valorem only, under the clause in schedule 
M, which embraces ‘‘ paintings and statuary not 
otherwise provided for.” In other words, the col- 
lector (i. ¢., the collector of the port and not of the 
china), claimed they were decorated china or porce- 
lain ware, and the importer that they were painting: 
on china or porcelain. The court held that as t! « 
porcelain ground on which the painting was doi’ 
‘‘did not in itself constitute an article of china- 
ware,” the painting which was done on it did not 
make it decorated chinaware. Confessedly the 
goods were paintings done by hand, and as it was 
not claimed they were ‘otherwise provided for” 
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than as chinaware decorated, the court below was 
right in directing a verdict in favor of the importer 
for the difference between ten and fifty per cent. 
It was a matter of no importance in the case that 
the colors used were metallic, and that the pictures 
were baked to make the colors more firm. 

PEDDLER. One may be a ‘‘peddler” although 
he supplies the same customers, in a single city, reg- 
ularly and continuously, as a butcher who slaughters 
cattle, and cutting up the meat delivers it to the 
buyers, from his cart. Davis v. Mayor, 64 Ga, 128. 
The court said: ‘‘ Where a dealer supplies con- 
stantly recurring wants, he may be a peddler, how- 
ever regular and uniform the demand may be 
for his wares. There is a striking degree of regu- 
larity in the patronage of almost every business, 
When I was a solicitor-general, nothing in my expe- 
rience struck me with more force than that term 
after term, in each county of my circuit, I met sub- 
stantially the same body of people who had connec- 
tion with the criminal docket—the same array of 
prosecutors, defendants and witnesses. Here and 
there a new man would come 1n, and occasionally a 
prosecutor would become a prosecuted, and vice versa, 
and the witness class would sometimes disintegrate 
and mix up with the other two; but my intimates 
were and coutinued to be, for four years, very much 
the same individuals, They were my regular cus- 
tomers. It is not improbable that every peddler 
who follows the road has his regular customers, and 
that the regularity with which they buy induces him 
to return again and again to the same neighborhood, 
unless he has nomadic tastes which solicit him to 
disregard all routine.” 

In City of Chicago v. Bartee, 100 Ill. 61, the court, 
holding that a “ milkman ”’ is a “ peddler,” observed : 
‘‘The term ‘peddler’ is defined by high authority 
to be one who deals in small or petty things, and 
this coincides with the popular meaning of the 
word, and we must conclude, as required by the 
canons of interpretation, that such is the sense in 
which it is employed in the charter. The term 
‘peddler’ is used in the charter in its general and 
unrestricted sense, and fully embraces persons en- 
gaged in going through the city from house to 
house, and selling milk in small quantities to differ- 
ent persons; nor can it matter that appellee had 
regular customers to whom he daily sold his milk.” 

In Higgins v. Rinker, 47 Tex. 402, ‘‘peddler ” is 
thus defined: ‘‘A peddler is a person who is a 
foot-trader, according to the original signification 
of the appellation, but by custom it has come to be 
a person who travels from place to place, and car- 
ries about with him, on his back, or on horse-back, 
or in a vehicle of some kind, articles or merchandise 
for sale where he goes.” 

A “‘lightning-rod man” is a ‘‘ peddler.” State v, 
Wilson, 2 Lea, 28. 

A lady who makes up fancy articles, and carries 
them about from house to house to sell for the sup- 
port of missionaries, is not a ‘‘peddler.” Gregg v. 
Smith, L. R., 8 Q. B. 303. 

A “drummer” or commercial traveller is not a 





‘*peddler,” because he does not carry with him the 
goods sold. Hx parte Taylor, 58 Miss. 478. So of 
a drummer who also delivered the goods in whole- 
sale packages to regular customers. Village of Hyde 
Park v. Baker, Wiinois Criminal Court, Cook county, 
1882. 

PLEASURE Wagon; Stace. In Pardee v. Blanch- 
ard, 19 Johns. 442, it was held that a light, one-horse 
wagon, with a frame box, swelled sides painted in 
imitation of panel-work, a crooked bolster, a chair 
seat with a skin on it, with wooden springs, in 
which were two passengers, a trunk, a box, a bag of 
oats and a bottle, is not a ‘‘chair or pleasure car- 
riage,” rather than a ‘‘one-horse cart.” This was 
held by the Court of Errors by a vote of ten to 
seven, reversing the judgment of the Supreme 
Court, but Chancellor Kent thought otherwise. He 
said: ‘‘If the one-horse wagon be employed in 
farming business, or the transportation of produce, 
as grain, wood, stone, manure, vegetables, dirt, etc., 
it would then come within the equity, though not 
within the letter of the provison relating to a one- 
horse cart. But if it was employed essentially for 
the easy, convenient and quick transpertation of 
persons, it would justly and equitably come under 
the denomination of pleasure-wagon.” ‘‘ A carriage 
is a general term and will include a wagon.” ‘‘It 
was certainly not a carriage intended by its con- 
struction for burden or for rough labor and busi- 
ness.” ‘‘ Witnesses saying they did not consider it 
a pleasure carriage, when its construction and its 
use showed it to be one, could not change the nature 
of things or the truth of the fact, any more than if 
they had said that they considered the four-legged 
animal which drew the wagon, and which very 
much resembled a horse, to be an ox.” Speaking of 
the contents, he remarked: ‘‘They show demon- 
strably that the wagon was used on that occasion as 
a pleasure wagon for a travelling purpose.” It 
would seem that this is true, especially with regard 
to the bottle — unless, perchance, it was a nursing- 
bottle,.or what Bottom called a “bottle of hay.” 

A four-wheeled carriage, drawn by two horses, 
constructed like a stage-coach, except that the sides 
are not swelled or panelled, and the body is con- 
nected with the axletrees by curved bars and chains, 
and is not as much elevated from the ground as the 
body of a stage-coach ordinarily is, used for the 
transportation of the United States mail, and of 
passengers with their baggage, and passing regu- 
larly, twice a week, from M. to S., twenty-six miles, 
and back, is a “ pleasure carriage,” and a “stage.” 
The court said: ‘‘A pleasure carriage is‘one for the 
more easy, convenient and comfortable transporta- 
tion of persons. A stage is any carriage that travels 
by set stages. They are both usually and chiefly 
employed in the transportation of mails, passengers 
and baggage. Such is the popular meaning of their 
names. Their form, use and name designate their 
character. In Moss v. Moore, 18 Johns. 128, the 
Supreme Court of New York decided that a one- 
horse wagon, made with spring seats and panelled 
sides, in which two persons were riding, was @ 
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pleasure carriage. Surely the panelled sides could 
add nothing to the pleasure of the riders; the 
spring seats only would have that effect.” Middlesex 
Turnpike Co. v. Wentworth, 9 Conn. 374. In Tal- 
cott Mountain Turnpike Co. v. Marshall, 11 id. 198, 
it is said: ‘‘The word ‘stage’ is used in a variety 
of senses, and has a diversity of meanings, because 
it is properly applied to different subjects or objectse 
We find therefore in examining the dictionary of 
our distinguished lexicographer, that this word has 
several different meanings, according as application 
is made of it to different subjects. Thus it is used 
to denote a floor or platform; the floor on which 
theatrical performances are exhibited; a place of 
rest on a journey; the distance between two places 
of rest on a road. So we speak of the several 
stages of war, of civilization, or improvement ; stages 
of growth in an animal or plant; stages of disease, 
decline, or recovery; the several stages of human 
life; and with reference to the subject before us, the 
word ‘stage,’ which is used instead of stage -coach, 
or stage-wagon, is defined to be a coach or other 
carriage, running regularly from one place to an- 
other for the conveyance of passengers. ‘I went in 
the six-penny stage.’ Swift. ‘A parcel sent by 
the stage.’ Cowper. American usage.” ‘“ Whenso 
used the common sense of mankind gives to it the 
same unquestionable signification. It is a carriage 
devoted to public use, and built and used for the 
transportation of passengers; and the pleasure car- 
riage of the private individual, exept as to its use by 
the public, is neither more nor less than this.” “Tf 
an individual should purchase a stage-coach, and 
use it for the conveyance of himself and family, 
would it be exempted from the payment of toll, be- 
cause it bore the specific name of stage? Would it 
not be, while so employed by him, as it was while 
owned by the stage proprietor, a pleasure carriage, 
designed for the use, comfort and convenience of 
persons or passengers who travelled in it?” (Would 
not Col. Kane feel hurt at the suggestion that his 
tally-ho coach is not a pleasure carriage ?) 

Post-Orrice. This means the place of deposit 
of the mail, and need not be a building or a room, 
but may be a desk, a trunk, or a box carried about 
a house or from building to building. U. S. v. Mar- 
selis, 2 Blatchf. 108. 

PresENcE. This word received a pretty liberal 
construction in Brady v. State, 48 Ga, 311. The de- 
fendant was indicted for using obscene and vulgar 
language “in the presence of a female.” The court 
said: ‘‘The evidence is that the female in whose 
presence the words are alleged to have been used, 
resided in a house close to defendant, just across the 
street, in the same village, and that the night the 
words were used, the female was at the house of a 
neighbor, about one hundred and fifty yards distant 
from defendant’s house. Whether the defendant 


knew she was absent from her own house at the time 
does not appear, but he was standing on the piazza 
of his own house and spoke the words loud enough 
for the female to hear them at the house of her 
neighbor, and they were addressed to the female by 








name, and called her ‘ you damned old »’ ete,, 
etc. She heard the words distinctly, and it would 
seem from the fact that the words were addressed to 
her by name, that the defendant intended and ex- 
pected she should hear them; at any rate, she did 
hear them, and in our judgment, when obscene and 
vulgar words are used in the hearing of a female, 
the words are used in the presence of a female, as 
contemplated by the statute, the more especially 
when the obscene and vulgar words are addressed 
to that female by name.” 


a 


MERGER OR EXTINGUISHMENT IN THE 
LAW OF MORTGAGES OF REAL 
ESTATE. 

[* attempting to do justice to the subject of extin- 

guishment or merger in the law of mortgages in so 
limited an essay as this, it will be necessary to throw out 
all complicating elements not essential to a clear expo- 
sition of the matter in discussion. In the first place we 
must dismiss the consideration of the recording acts 
altogether; and in all cases where the registration 
is not a point in issue, it must be taken for granted 
that the acts of registration,where any exist,have been 
complied with. Then as to foreclosure proceedings — 
as these are merely statutory regulations in the differ- 
ent States, they will not be considered; and finally we 
need not dwell on the distinction between the common 
law and the equitable doctrine of mortgages. The 
final result of making the real estate security for the 
mortgage debt, while the equitable principle is fully 
sustained, which relieves the estate from forfeiture at 
law and secures to the mortgagor his right of redemp- 
tion, is substantially the same in all the States as well 
asin England. There exist only different modes of 
reaching the same result. In tbe States |where the 
common-law doctrine prevailed it is reached without 
doing violence to the statute of frauds by declaring 
the mortgagee or his assignee holder of the legal estate 
and a trustee for the holder of a debt. 

** Nemo potest esse dominus et tenens. This is sub- 
ject to fewer objections than any other principle which 
has been given as the foundation of the doctrine of 
merger. This applies to actions and causes of actions 
{i. e., modern mortgages], as well as to estates. A man 
cannot be plaintiff and defendant in the same matter 
any more than he can be both landlord and tenant of 
the same estate (Willard Real Property, p. 299%’ 

This principle furnishes the means of giving a clear 
and comprehensive view of the doctrine of merger as 
applied to the law of mortgages. Nobody can be cred- 
itor and debtorat the same time for the same debt; in 
other words, where there is a duly to pay off a mortgage, 
if in such a case the antagonistic interests meet in the 
same person, there isa complete merger. The excep- 
tions are noted below. 

The word duty, as used in this essay, means, either 
an original obligation or the assuming of an original 
obligation to pay a mortgage. In legal effect the 
primary as well as the secondary duty may be consid- 
ered the same. We need not indulge in refined specu- 
lations as to the difference between extinguishment and 
merger, nor dwell on the intricacies of common-law 
merger in applying it to the law of mortgages, as we 
are concerned only in the equitable view of it. Two 
great classes must be steadily kept in view in consider- 
ing this subject: Those under a duty and those not 
under a duty. 

First as to those wnder a duty: 

Equity does not regard the forms of any transaction, 
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but goes to the substance of it to do justice to the par- 
ties concerned. It is a rule firmly established by 
authority that if a mortgage is extinguished, put out 
of existence by one undera duty,it cannot be kept alive 
by his taking an assignment to himself or to another 
person in trust for him. But if equities intervene a 
court of equity will not let the mortgage die so as to 
injuriously affect those equities. The only difficulty 
about this question is to determine what constitutes 
an equity sufficient to prolong the life of a mortgage 
otherwise extinguished. A close examination of the 
authorities gives the following test to guide us, and 
the intervening equity must conform itself to one of 
the following two rules. 

1. It must bea valid subsisting claim, in law or in 
equity against the mortgaged estate before the discharge 
of the mortgage takes place, and the debt must have 
preserved its identity and continuity up to the time 
when the mortgage given to receive the debt is trans- 
ferred to a THIRD party; or, 

2. It must affect a person, who on account of iegal 
incapacity, is under protection of a court of equity. 
Among the few cases contra, Kellogg v. Ames, 41 N. 
Y., most strikingly brings out the view contended 
against in this article; it will be found examined below. 
The cases arising under this head will be considered in 
two classes : 

1. Where there is an extinguishment of the mort- 
gage. 

2. Where intervening equities prevent extinguish- 
ment. 

1. Where there is an extinguishment of the mort- 
gage, a delivery of money from mortgagor to mort- 
gagee is of itself prima fucie evidence of payment to 
the extent of the sum so delivered without payment 
being indorsed or receipt given (Marvin v. Vedder, 5 
Cow. 671), and where a payment after execution of 
mortgage has been made by mortgagor to mortgagee, 
as against creditors of the mortgagor the burden of 
proof is on the mortgagee, to show that it was not made 
on the mortgage debt. Thorp v. Feltz’s Adm., 6 B. 
Mon. 13. If a mortgagee has received of mortgagor 
money upon the security equal in amount to the sum 
specified therein to be secured, whether given for a 
present debt or for future advances, it becomes satis- 
fied and extinguished (7'ruscoit v. King, 6 N. Y. 162), 
and no assignment of the paid security can prevent its 
extinguishment. In order that such payment may 
operate so as to extinguish the mortgage, the debt 
must be paid by the mortgagor or his legal represen- 
tative, or out of funds belonging to him or in trust for 
him. Brown v. Lapham, 3 Cush.; Kinley v. Hill, 4 
Watts & S. 426. And a person who as mortgagor’s 
agent and with mortgagor’s funds has paid off a 
mortgage, cannot keep the security alive by baving it 
assigned to himself. Shepherd Ex. v. McClain & Mur- 
ray, 8 N. J. Eq. 128. The claim of a mortgagee which 
is paid with the money of a third person and without 
any agreement that the security shall be assigned or 
kept on foot for the benefit of such third person is 
absolutely extinguished. It is only in cases where a 
person advaucing money to pay a debt of a third party 
stands in the relation of surety, or is compelled to pay 
it to protect his own right, that a court of equity sub- 
stitutes him in place of mortgagee, as a matter of 
course, withous any agreement to that effect. Banta 
v. Garmo, 1 Sandf. Ch. 383. Where a mortgagor sells 
with covenant of warranty he is bound to extin- 
guish an existing mortgage, and therefore a transfer of 
such a mortgage to him would have the effect of a re- 
lease and not of an assignment. Wadsworth v. Wil- 
liams, 100 Mass. 126; Butler v. Seward, 10 Allen, 467; 
Mickles v. Townsend, 18 N. Y. 575. Where a purchaser 
from a mortgagor agrees to pay the mortgage as a part 
of the consideration, and instead of that takes an as- 





signment of it with the accompanying bond, and after- 
ward assigns the same to athird person, it was held 
that the agreement to discharge extinguishes the 
mortgage,and assignee stands in no better position than 
assignor. Ely v. McNight, 30 How. Pr. 97; Winans 
v. Wilkie, 41 Mich. 265. Where a purchaser assumed 
payment of two mortgages and purchased the land at 
a foreclosure of senior mortgage, held to extinguish 
the senior mortgage, making the junior mortgage a first 
lien. Hilton v. Bissel, 1 Sandf. Ch. 407. Where a note 
secured by mortgage is once paid by mortgagor, a 
re-delivery of the note by mortgagor to mortgagee 
will not revive the extinguished mortgage. If the old 
note, once paid, has been re-delivered on a new con- 
sideration with the intention of making it the evidence 
of a new debt, it may perhaps be valid between the 
parties for that purpose, as in case of re-issued bank 
notes, but this would not revive the extinguished mort- 
gage. Chief Justice Daly in Bowman v. Manter, 33 
New H. 530. Payment by a mortgagor is to be re- 
garded as an extinguishment. It would be a novelty 
for a purchaser of land to keep on foot his own mort- 
gage against hisown estate. Abbot v. Kasson, 72 Penn. 
St. 185.°If the mortgage is paid by the principal debtor, 
or out of a trust fund belonging to him, the mortgage 
has performed its office, it is satisfied; and to attempt 
to revive it is equivalent to the creation of a new mort- 
gage; for there is no perceivable difference between 
the revival of a satisfied mortgage and the creating of 
anew mortgage. Kinley v. Hill. Contra to all these 
authorities is the case of Kellogg v. Ames, 41 N.Y. 259. 
In this case the purchaser of the equity of redemption 
(Douglass) agreed to pay as a part of the consideration 
an existing mortgage on.the estate, which mortgage he 
afterward actually paid tothe mortgagee.. The court 
held that the purchaser, Douglass, having taken an 
assignment in blank at time of payment, could re-issue 
such mortgage to hig creditor in payment of a debt by 
filling up the blank in the assignment with such cred- 
itor’s name, so as to bind the land in the hands of a 
subsequent purchaser from him with warranty. This 
case has never been cited by any court of the United 
States. It can not be considered good law. This case 
overruled Kellogg v. Ames, 41 Barb. 222. Presiding 
Justice Sutherland there giving the opinion says, 
stated the law very correctly: 

‘he judge (who tried the case at Circuit without 
a jury, from which trial an appeal was taken to the 
General Term, Justice Sutherland presiding) also 
found as a fact that when Douglass (who had assumed 
payment of the mortgage) paid the mortgage, and also 
when he sold it to Kellogg and Parker, he elected and 
intended that the same should not be merged in the 
superior title, but should be kept alive as a valid and 
subsisting security. It is perfectly clear that this find- 
ing is wholly immaterial; the law says payment is sat- 
isfaction; and Douglass could not thwart the law or 
the legal result of his own act by any election or inten- 
tion of his.’? See also Mead v. York, 6 N. Y. 451. 

To show on what weuk legs the reasoning in Kellogg 
v. Ames, 41 N. Y. 259, rests I will finally quote the 
opinion of Murray, J., in that case: 

** Douglass, not being a party to the mortgage, his 
paying the amount thereof to the mortgagees, taking 
an assignment thereof, with the intention and electing 
that it shall not be regarded paid or merged, does not 
extinguish or cancel it.’’ 

This is clearly reasoning from false premises. Doug- 
lass in law, by his agreement to pay the mortgage was 
as much a party to the mortgage as the mortgagor. 

We will now consider the second class. 

Where intervening equities prevent extinguishment. 

A. Equities of mortgagor. 

One may purchase his own mortgage on land that he 
has sold, and although such purchase may render the 
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bond unavailing, yet where the lands are conveyed sub- 
ject to the mortgage as part of the consideration, the 
mortgage is the principal security, and even if the 
obligor pay the bond, he is entitled to be subrogated 
as to the mortgage and to be repaid out of the land 
what he has paid on his own bond. Stillman's Ex. v. 
Stillman, 21 N. J. Eq. 127. A purchaser from mort- 
gagor who had givena purchase money mortgage to 
him, cannot extinguish the mortgage so as to deprive 
such mortgagor of either of his remedies by selling 
equity of redemption to the senior mortgagee. The 
mortgagor’s remedies against the land being pursued 
of course subject to the senior lien. Hayden v. Kirk- 
patrick, 34 Beav. 645. It must be well noticed here, 
for acorrect understanding of the subject, that in all 
these cases the mortgagor has shifted his position and 
has practically become a third party because he isa 
mere surety, and he might as well be classed under the 
next heading. 

B. Equities of third persons. 

The performance of an agreement by a mortgagor 
to pay to the mortgagee a sum equal to the amount of 
his debt if he would assign the mortgage (and the note 
was assigned with it) to the mortgagor’s attaching 
creditor as security instead of the attachment, does 
not extinguish the mortgage and it can be enforced by 
the creditor... Sheddy v. Geran, 113 Mass. 378. Al- 
though on general principle of trusts a general guardian 
who purchases at a foreclosure of his ward's lands can 
obtain no title which he can convey without authority 
from a court of equity, yet if he can show the pur- 
chase to have been made with his own funds he may 
stand as assignee of the mortgage as against his ward 
until he is reimbursed. Low v. Purdy, 2 Lans. 422. 
Where the ynortgagee acting in good faith assigns his 
mortgage to an agent of mortgagor, who in deviation 
from his instructions to satisfy the mortgage in turn 
assigns it toa third person for whom he is also the agent, 
it was held that the mortgage was still a valid security. 
Jackson v. Leonard, 13 Johns. 180. Where the mort- 
gagor is a mere conduit for the purpose of transferring 
his indebtedness from a mortgagee to an assignee when 
such is the understanding between all the parties, he 
acts merely as a trustee for mortgagee and assignee. 
Angel v. Bower, 38 Barb. 423. Observe the difference 
between this case, which undoubtedly is good law, and 
the case cited above (Kellogg v. Ames, 41 N.Y. 259), and 
see what forced reasoning would have to be applied to 
make the latter case come under the rule. Even in the 
case of Hubbell v. Blakesley, 71 N. Y. 70, the;court felt 
constrained to decide the case on ground of agency. The 
facts of this case were as follows: A mortgage was 
paid by a mortgagor out of his own means, and an 
assignment was made by the mortgagee to a creditor 
of the mortgagor, pursuant to an agreement with 
such mortgagor, and the creditor ratified the transac- 
tions; it was held a valid assignment and no extin- 
guishment, the court saying that the result was the 
tame as if the creditor had himself purchased the 
mortgage with means furnished by his debtor, hence 
the mortgagor was only an agent. I have great doubts 
whether in view of this decision Kellogg v. Ames 
could be upheld. The intention of mortgagor however 
plainly expressed, without intervening equities of third 
persons (these of course include mortgagors, who as 
stated above, by having become sureties for their 
grantees or the like have practically become third 
persons), is not sufficient to keep a mortgage alive when 
it once has been paid by the mortgagor. 

Those not under a duty to discharge. 

In the case of those under no duty the general rule 
is that if the equitable estate or lien ‘and the legal 
estate meet in the same person and in the same right, 
they will merge unless there is an intention expressed 
or implied to the contrary. Excepting also cases where 





@ person pays off a prior mortgage for purpose of pro- 
tecting a subordinate interest in the property, e. g., if 
he be a second mortgagee, judgment creditor, surety 
or the like, or when the extinguishment would let in a 
subordinate title. In such cases a court of equity will 
disregard the form of a transaction and will without 
evidence of any intention not to merge, regard such a 
person as an assignee of the mortgage. If he bea 
stranger or a mere volunteer who pays off the mortgage, 
he will have in general no good ground for applying to 
acourt of equity to treat his payment as an assign- 
ment; but he will be considered as assignee only in so 
far as to protect him, and no further. Under this head 
we need therefore only consider the following excep- 
tions: 

Exception First. Where equity prevents merger in 
spite of legal relation of parties. 

Exception Second. Prevention of merger by intention 
express or implied. 

1. Where heirs pay off a mortgage not subject to 
dower as against duress there is no merger. Stanton 
v. Thompson, 49 N. H. 279. Purchasers of equity of 
redemption,are in same position as heirs in such a case. 
Gibson v. Crehore, 3 Pick. 475; Simpson v. Wilson, 24 
Me. 437. 

An owner of a reversion in fee, subject to two 
charges, neither of which was created by himself, is 
entitled to buy in the former charge and insist upon 
it as available against second charge. Davis v. Barret, 
14 Beav. 542. Purchasers of equity of redemption 
are in same position as reversioners in fee in this case. 
Millspaugh v. McBride, 7 Paige, 509. 

Where heirs became tenants in common of the equity 
of redemption, and the mortgage to which their estate 
was subject was assigned to one of them, it was held 
that the mortgage was not discharged and might be 
foreclosed by assignee. Barker v. Flood, 103 Mass. 
474. If a grantee of real estate mortgage it back to 
secure the purchase-money, and the mortgagee assign 
the mortgage bona fide to the wife of the mortgagor, 
such assignment will not operate as a merger. Bean 
v. Boothby, 57 Me. 302. A mortgagee by his marriage 
with mortgagor does not merge the mortgage, but 
after his death his legal representatives may enforce 
it. Bemis v. Call, 10 Allen, 512. Where one is mort- 
gagee of entire premises and at the same time a devisee 
of an individual half thereof the mortgage will not in 
equity be merged but will be upheld for his protection. 
Sahler v. Signer, 44 Barb. 606. A tenant for life shall 
be presumed by payment of the charge to be a creditor 
for the amount, even though he have done no act to 
show such an intention; Faulkner v. Daniel, 3 Hare, 
199; Burrell v. Egremont, 7 Beav. 205, he cannot be 
prima facie intended to discharge it, because it would 
be discharging the estate of another person. Countess 
Shrewsbury v. Earl Shrewsbury, 1 Vesey Jr., p. * 234. 
The trustees of adeed for benefit of creditors, by which 
all the real and personal estate of the debtor has been 
conveyed to them, do not thereby become owners of 
the estate so as to cause the merger of a judgment 
assigned to them by one of the creditors (Squire 
v. Ford, 9 Hare, 47), and the assignees of a bankrupt 
are not the personal representatives of the debtor; 
they are under no obligation to pay the bank- 
rupt debtor’s mortgage. Brown v. Lapham, 3 Cush. 
A mere stranger or volunteer by paying a debt for 
which another is bound (and which he is not bound to 
pay to protect his own interest and rights) cannot be 
subrogated to the creditor’s rights in respect to the 
security given by the real debtor (Young v. Morgan, 
89 Ill. 203); therefore if a stranger pays off a mortgage 
he will be regarded as an assignee of the mortgage 
only so far to protect him. Carter v. Taylor, 3 Head, 
30. 
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2. Prevention of merger through intention, expressed 
or implied. 

This part hardly needs any illustration, as the head- 
ing almost explainsit, but it will do no harm to give 
a few examples to show the drift of the authorities. It 
does not necessarily follow, that by a mortgagee’s be- 
coming purchaser of premises and taking title there- 
for at the sale and foreclosure his mortgage is merged 
or extinguished in his legal title. Parker v. Child, 24 
N. J. Eq. 41. A quitclaim deed of a mortgagee toa 
stranger operates only as an assignment of the mort- 
gage. Crook v. Jewell, 31 Me. 306. A purchaser of 
the equity of redemption, whether of the whole or 
part of the mortgaged premises, upon acquisition by 
him of the mortgage becomes an assignee of mortgage; 
for he may consider his equity of redemption of no 
value or of small value, or the title to it invalid or 
doubtful, and he should in this respect not be placed 
in a worse condition than a stranger (Hunt v. Hunt, 
14 Pick. 383), and the mortgagor is only relieved from 


his position as debtor in such a case by an express | 


intention either by words or acts, of the one in whom 
both interests are united. Forbes v. Moffat, 18 Vesey, 
384. The presumption that the mortgagee intends to 
keep his title on foot against an intervening title or 
other cause, is a matter of law which is essential to 
his security; and iti s no matter that the parties 
through ignorance or inadvertence actually discharged 
the mortgage and cancelled the notes, and really in- 
tended to extinguish them; still on its being made to 
appear that such intervening title existed, the law 
would presume conclasively that the mortgagee could 
not have intended to postpone his mortgage to a sub- 
sequent title. Stanton v. Thompson, 49 N. H. 279. 

For sake of completeness we may consider a few 
more related topics: 

1. Presumption of extinguishment through lapse of 
time with possession by mortgagor or those claiming 
under him. This is a well beaten path firmly estab- 
lished in its principles from the earliest times. Relief 
was decreed and mortgage cancelled in case of an old 
mortgage called sleeping mortgage, uo demand having 
been made and no interest paid in forty years. Hales 
v. Hales, Reported Cases in Chancery, p. 56, 12 Chas. 1. 
See also id., Sibson v. Fletcher, p. 32, and several other 
cases in same volume. Though in the State of New 
York this matter seems settled by the new Code, sec- 
tion 381, a few citations of cases on the subject may 
serve to shed a little more light on the origin of the 
statute. Where defendant was in quiet possession for 
above thirty years, having purchased from mortgagor 
without notice and insisted on having complete title to 
the premises, held, that this was sufficient to entitle 
him to raise an objection on ground of staleness of 
demand. Giles v. Barmore, 5 Johns. Ch. 544. Without 
explanation the presumption of payment arises from 
lapse of time (twenty years) in favor of mortgagor in 
possession. Belmont v. O’ Brien, 12N. Y. 394. These pre- 
sumptions are conclusions to be drawn by courts of 
equity from proofs in like manner as they are drawn 
by a jury upon trial at law, and they do not always 
proceed in the belief that the thing presumed has 
actually taken place, but they presume the fact for 
purpose of quieting possession. Claims the most sol- 
emunly established on the face of them, will be presumed 
to be satisfied after a certain length of time. Giles v. 
Barmore, 5 Johns. Ch. 545. 

But where a mortgagee tried to make title by twenty 
years’ undisturbed possession under a title acquired by 
purchase of equity of redemption from tenant by the 
curtesy, it was held that this did not come under gen- 
eral rule of title acquired through iapse of time, and 
that there was no title in mortgagee. Corbett v. 
Barker, 3 Anstruth, 755. 





2. Presumption of extinguishment through possession 
of evidence of indebtedness by mortgagor. 

Possession by the mortgagor of note is prima facie 
evidence that the debt has been discharged. Johnson 
v. Nations, 26 Miss. 147. The production by mort- 
gagor, or those claiming under him of a note secured 
by mortgage, will raise a presumption, in absence of 
other proof, that it has been paid. But this is a pre- 
sumption of fact, not of law, and will be rebutted by 
other evidence. Crocker v. Thompson, 3 Metc. 224. 
But where the notes are in the hands of a stranger in 
possession, when no discharge is shown and the facts 
of the case strongly tend to prove that the notes could 
not have been paid to any one who was a lawful holder, 
such presumption is not warranted. 1d. 

3d. Presumption of extinguishment by substitution of 
security. 

A mortgage being given as a security for a debt and 
not merely for any particular evidence of the debt, the 
general rule is, that no mere change in the mode and 
time of payment, nothing short of actual payment or 
an express release, will operate a discharge of the 
mortgage. Lippold v. Held, 58 Mo. 216. 

There is no extinguishment, though there be a whole 
series of renewals and substitutions made by the 
original obligor without any new credit being given, if 
the debt thus paid is the same debt for which the original 
mortgage was given. (Smith v. Prince, 14 Conn. 472), 
i. e.,if the debt has preserved its identity. Observe 
how this case differs from Kellogg v. Ames,cited above. 

4. Promissory notes secured by mortgage as affected 
by statute of limitation. 

There can hardly be a doubt that it is the law of 
the land that the statute of limitation, by barring 
the remedy on the personal security, does not impair 
the remedy on the collateral landed security. Statutes 
of limitation are not within the well known prohib- 
itory clause of the United States Constitution, because 
they act on the remedy only and do not impair the 
obligation of the contract. Selden, J., in Waltermire 
v. Westover, 14 N. Y. 20. The statute is in derogation 
of a clear common-law right and ought therefore to 
be strictly construed. Judge McAllister in Sparks 
v. Pico (decided in 1859), 1 McAllis. 497, U. 8. Cir- 
cuit, Cal., says: ‘‘ With a single exception I can 
find no case unless decided under a statute which sus- 
tains the proposition that the deprivation of a right to 
sue on a promissory note to recover its contents, annuls 
the right of the holder of the note, if he also holdsa 
mortgage which was conveyed to him as security, to 
enforce his lien in a court of equity.” 

He continues further: 

‘“‘The solitary case alluded to is that of Duty v. Gra- 
ham, 12 Texas, 427. The policy of the State of Texas, 
which seems to control the courts of Texas, is to give 
a liberal construction of their statute of limitation in 
favor of debtors for the purpose of encouraging immi- 
gration.” 

The following are some of the authorities on the 


subject: 

Bush v. Cooper, 26 Miss. 599; Purcell v. Smith, 30 
Mich. 451; Detroit S. Bank v. Truesdail, 38 id. 481; 
Whipple v. Barnes, 24 Wis. 327; Know v. Galligan, 21 
id. 470; Ohio Life, etc., v. Akin, 4 Md. Ch. 261; Mitchell 
v. Clark, 38 Vt. 104; Thayer v. Mann, 19 Pick. 535; 
Belknap v. Gleason, 11 Conn. 159; Waltermire v. West- 
over, 14 N. Y. 20; Borst v. Carey, 15 id. 610; Pratt v. 
Huggins, 29 Barb. 277. 

Contra.—Duty v. Graham, 12 Texas 427; Ross v. 
Mitchell, 28 id. 154; Pollock v. Mason, 41 Ill. 521. 

CHARLES MIEHLING. 
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WHEN CONTRACT FOR ARTICLE TO BE 
MANUFACTURED NOT WITHIN 
STATUTE OF FRAUDS. 


WISCONSIN SUPREME COURT, OCTOBER 10, 1882, 


MEINCKE V. FALK. 

While an executory contract for the sale of an article for the 
price of $50 or more may be within the statute of frauds, 
notwithstanding such article does not at the time exist in 
solido, yet where such contract is to furnish materials and 
manufacture the article according to specifications fur- 
nished or a model selected, and when without the special 
contract the thing would never have been manufactured 
in the particular manner, shape or condition it was then 
in, the contract is essentially for special skill, labor or 
workmanship and is not within the statute. 


CTION against an administrator for the price of a 
carriage manufactured for defendants’ intestate. 
The complaint alleged that intestate through his agent 
directed plaintiff to manufacture a family carriage at 
a price not to exceed $900, to be ready at a time speci- 
fied, which plaintiff undertook to do; that a carriage 
was made by plaintiff in accordance with the agree- 
ment and offered to intestate at the time specified but 
he refused to receive it. The jury at the trial founda 
special verdict that the intestate gave the order, al- 
leged for the manufacture of a carriage according to 
a model selected by him, and that in doing so he in- 
tended to procure a carriage of the plaintiff's manu- 
facture, and his skill, labor and workmanship on it 
were the special inducement for giving such order and 
without such order the carriage would not have been 
manufactured by plaintiff, etc. A verdict was ren- 
dered for $1,068.29 damages and costs, for which judg- 
ment was rendered and defendant appealed. 


Cotzhausen, Sylvester & Scheiber, for appellant. 
John A. Wall, for respondent. 


Cassopay, J. There is no claim that the alleged 
contract or order for the carriage was in writing. On 
the contrary, it is conceded that it vested wholly in 
parol. For this reason it is urged that it came within 
the statute of frauds, and hence was not binding upon 
Franz Falk, even if Louis had authority to make and 
did make the contract. The question is not without 
difficulty, and the decisions of the courts are by no 
means uniform. The statute provides that “ every 
contract for the sale of any goods, chattels, or things 
in action, for the price of $50 or more, shall be void 
unless (1) a note or memorandum of such contract be 
made in writing, and be subscribed by the parties to 
be charged therewith; or (2) unless the buyer shall 
accept and receive part of such goods, or the evidence, 
or some of them, of such things in action; or (3) unless 
the buyer shall at the time pay some part of the pur- 
chase money.’’ Section 2308, Rev. Stat. The substance 
of this statute was adopted in England more than 200 
years ago, and hence it may be profitable to ascertain 
the construction which has been given to it by the 
courts of that country. 

In Towers v. Osborne, 1 Strange, 506, decided in 1722, 
“the defendant bespoke a chariot, and when it was 
made refused to take it, and in action for the value it 
was objected that they should prove something given 
in earnest, or a note in writing, since there was no 
delivery of any part of the goods. But the chief jus- 
tice (Pratt) ruled this not to be a case within the 
statute of frauds, which relates only to contracts for 
the actual sale of goods, where the buyer is imme- 
diately answerable, without time given him by 
special agreement, and the seller is to deliver the 
goods immediately.’ Forty-five years afterward that 
decision was expressly sanctioned by Lord Mausfield 





and the whole court in Clayton v. Andrews, 4 Burrows, 
2101, and one of the justices took occasion to say that 
the case “‘ had always been considered as an authority 
in point upon questions of this kind.” Twenty-five 
years later in Rondeau v. Wyatt, 2 H. BI. 63, which 
was a contract to deliver at a future time 3,000 sacks of 
flour at a certain price per sack, Lord Loughborough 
disapproved of the language used in, the two former 
opinions, in so far as they indicated that the statute 
in no case extended to executory contracts of sale. but 
the opinion of the court expressly states that ‘ the 
case of Towers v: Sir John Osborne was plainly out of 
the statute, not because it was an executory contract, 
as it has been said, but because it was for work and 
labor done, and materials and other necessary things 
to be found, which is different from a mere contract 
of sale, to which species of contract alone the statute 
is applicable. Page 67. 

In Cooper v. Elston, 7 Durnf. & E. 16, Lord Kenyon, 
C. J., follows Rondeau v. Wyatt, and says that * Tow- 


“ers v. Osborne, was a mere contract forwork and labor, 


the thing contracted for did not exist at the time.” 
Ashurst, J., was of the same opinion, and Grose, J., 
suid: ‘The case of Towers v. Osborne went upon the 
general principle that executory contracts were not 
within the meaning of the statute. If by that were 
meant contracts for the sale of goods to be executed 
on a future day, such a construction would be a repeal 
of the act; but if it only meant such contracts as were 
incapable of being executed at the time, then the 
decision was right; and such was the case then in 
judgment. Lawrence, J., said: *‘ The case of Towers 
v. Osborne, when truly considered, was not a contract 
for the purchase of goods, but for the making of some- 
thing which had no existence at the time.’’ One of the 
justices in Groves v. Buck, 3 Maule & 8S. 178, decided in 
1814, said that “the court, in Rondeau v. Wyatt, dis- 
tinguished it from the two former cases by saying that 
in those cases some work was to be done.”’ The last 
case cited was for the non-acceptance of a quantity of 
oak pins agreed to be furnished for a sum exceeding 
the amount named in the statute, but which was not 
then made, but was to be cut out of slabs. It was tried 
at the common pleas before Gibbs, C. J., who in an- 
swer to the objection, that the case came within the 
statute of frauds, cited and followed Towers v. Os- 
borne, supra, and hence a verdict was found for the 
plaintiff. 

On appeal to the King’s Bench the verdict was sus- 
tained, and Lord Fllenborough, giving the opinion of 
the court, said: ‘‘ The subject-matter of this contract 
did not exist in rerum natura; it was incapable of de- 
livery and of part acceptance, and where that is the 
case the contract has been considered as not within 
the statute.’? He then goes on to distinguish the case 
from Rondeau v. Wyatt, supra. Garbutt v. Wutson, 5 
Barn. & Ald. 613, was decided six years later, and was 
for the non-acceptance of 100 sacks of flour, to be got 
ready by the plaintiffs, who were millers, by a certain 
time, and the court disapproved of Clayton v. Andrews, 
supra, and followed Rondeau v. Wyatt, supra; and 
Abbott, C. J. (Lord Tenterden), said: ‘*In Towers v. 
Osborne, the chariot which was ordered to be made 
would never, but for the order, have had any exist- 
ence. But here the plaintiffs were proceeding to grind 
the flour for the purposes of general sale, and sold this 
quantity to the defendant as part of their general 
stock. The distinction is indeed somewhat nice, but 
the case of Towers v. Osborne, is an extreme case, and 
ought not to be carried further.” 

The case of Atkinson v. Bell, 8 Barn. & C. 277, was 
decided in 1828. The defendant ordered certain frames 
of the patentees, and ordered alterations upon them, 
and then refused to accept them. The action was for 


goods sold and delivered, goods bargained and sold, 
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work and labor, and materials fouud and provided, 
but there was no count for the non-acceptance of the 
goods. The plaintiffs failed to recover by reason of 
the defective pleading, but the court said: “If the 
declaration had contained acount for not accepting 
the machines, the plaintiffs might have been entitled 
to recover; and I think now that upon payment of 
costs they should be allowed to set aside the nonsuit, 
and add other counts to the declaration, and have a 
new trial.” Page 281. In that case the court expressly 
declared that if the employee refuses in such case to 
accept, a special action on the case for such refusal 
may be maintained by the party employed. Page 283. 
So the case of Towers vy. Osborne was distinguished 
but not questioned in the still later case of Smith v. 
Surman, 9 Barn. & C. 574. A year later the statute 
known as Lord Tenterden’s act was passed, and the 
statute of frauds in question was thereby extended 
**to all contracts for the sale of goods, * * * not- 
withstanding the goods may be intended to be deliv- 
ered at some future time, or may not at the time of 
such contract be actually made, procured or provided, 
or fit or ready for delivery, or some act may be requisite 
for the making or completing thereof, or rendering 
the same fit for delivery.’’ Thus it appears that al- 
though the language was criticised, yet the decision in 
Towers v. Osborne was never overruled by the English 
courts, but was overruled by the English Parliament, 
for the obvious reason that their courts had refused to 
overrule it. The statute being thus changed in Eng- 
land, there can be no application here of the subsequent 
cases there, like Lee v. Griffin, 1 Best & S. 272, where 
a person ordered a set of artificial teeth to be made to 
fit the mouth of the testator, and then a recovery for 
non-acceptance was defeated because the case came 
within the statute of frauds as amended. 

In Mixer v. Howard, 21 Pick. 207, the defendant 
ordered the plaintiff to manufacture for him a buggy 
of a kind described, and on refusal to accept was sued 
therefor, and Chief Justice Shaw stated the rule thus: 
“When the contract is a contract of sale, either of an 
article then existing or of articles which the vendor 
usually has for sale in the course of his business, the 
statute applies to the contract as well where it is to 
be executed at a future time, as where it is to be 
executed immediately. But where it is an agreement 
with a workman to put materials together and con- 
struct an article for the employer, whether at an agreed 
price or not, though in common parlance it may be 
called a purchase and sale of the article, to be com- 
pleted in futuro, it is not a sale until an actual or 
constructive delivery and acceptance; and the remedy 
for not accepting is on the agreement.’’ To the same 
effect are Spencer v. Cone, 1 Metc. 283, and Goddard 
v. Binney, 115 Mass. 450. This latter case was for the 
price of a buggy manufactured by the plaintiff for the 
defendant upon his special order, and the court say: 
“The effect of these decisions we understand to be 
this, namely: that a contract for the sale of arti- 
cles then existing, or such as the vendor in the 
ordinary course of his business manufactures or pro- 
cures for the general market, whether on hand at the 
time or not, is a contract for the sale of goods to which 
the statute applies. But on the other hand, if the 
goods are to be manufactured specially for the pur- 
chaser, and upon his special order, and not for the 
general market, the case is not within the statute.” 

In New Jersey the rules deduced from the English 
and American cases are stated to be: ‘(1) That a 
contract for the sale of goods which is purely execu- 
tory is as much within the rule as is one to be executed 
in presenti. (2) That where a contract is made for an 


article not existing at the time in solido, and where 
such article is to be made according to order, and asa 
thing distinguished from the general business of the 





maker, then such contract is, in substance and effect, 
not for a sale, but for work and materials.’’ The 
first of the above rules is now received everywhere 
with entire judicial unanimity. With regard to the 
second rule much conflict of opinion exists, but I think 
it is recommended by its evident consonance with the 
object of the statute, as well as by the decided weight 
of authority. Kinney v. Apgar, 31 N. J. Law, 270, 271. 
In support of it the earlier Massachusetts cases, and 
Crookshank v. Burrell, 18 Johns. 58, are cited. This 
last case was for the refusal to accept the wood-work 
of a wagon manufactured by the plaintiff upon the 
special order of the defendant,and it was held not to,be 
within the statute. In the opinion Chief Justice 
Spencer says: “‘In Bennett v. Hull, 10 Johus. 864, we 
declared that the statute applied to executory as well 
as other contracts, and we recognized the cases of Ron- 
deaw v. Wyatt and Cooper v. Elston, supra, as con- 
taining a just and sound construction of the statute. 
In giving the opinions in those cases, the judges re- 
ferred to the case of Powers v. Osborne with approba- 
tion. * * * The distinction taken by Lord Lough- 
borough in Rondeau v. Wyatt, and by the judges who 
gave opinions seriatim in Cooper v. Elston, was between 
a contract for a thing existing in solido and an agree- 
ment for athing not yet made to be delivered at a 
future day. The contract in the latter case they con- 
sider not to be a contract for the sale and purchase of 
goods, but a contract for work and labor merely. 
However refined this distinction may be, it is well 
settled, and it is now too late to question it.” 

That case was followed by Sewall y. Fitch, 8 Cow. 215, 
which was to recover damages for not delivering cut 
nails to be manufactured by the defendant under acon- 
tract with the plaintiff,and Savage, C. J., took occasion 
tosay that Towers v.Osborne was * rightly determined, 
though upon a wrong principle,”’ as held in Rondeau v. 
Wyatt. To the same effect are Robertson v. Vaughn, 5 
Sandf.1; Donovan v. Willson, 26 Barb. 183; Parker v. 
Schenck, 28 id. 38; Mead v. Case, 83 id. 202; Parsons v. 
Loucks, 4 Robt. 216; 8. C., affirmed, 48 N. Y. 17. This 
last case was for the alleged breach of contract to man- 
ufacture and deliver a quantity of paper, and it was 
held not to be within the statute. The opinion of the 
court states that ‘‘ the distinction is between the sale 
of goods in existence at the time of making the con- 
tract, and an agreement to manufacture goods. The 
former is within the prohibition of the statute, and 
void unless it is in writing, or there has been a delivery 
of a portion of the goods sold, or a payment of the 
purchase price. The latter is not.” Page 19. The 
more recent case of Cooke v. Millard, 65 N. ‘Y. 359, 
follows this distinction. That was for the price of 
lumber then in the plaintiff's yard, but a portion of 
which was to be dressed in accordance with the defend- 
ant’s contract of purchase, and it was held to be within 
the statute. The judge writing the opinion of the 
court however, notwithstanding their inapplicability 
to the case then in hand, summarily disposes of the 
reasoning in Robertson v. Vaughn, Crookshank v. Bur- 
rel, Sewell v. Fitch, Parker v. Schenck, and Parsons v. 
Loucks, supra, with the single remark that “these 
cases are based on certain old decisions in England, 
such as Towers v. Osborne and Clayton v. Andrews, 
which have been wholly discarded in that country.” 
Page 360. In support of this conclusion, he seems to 
adopt the reasoning and conclusions in Lee v. Griffin, 
supra, and other more recent English cases, as baving 
‘‘after great discussion and much fluctuation of opin- 
ion’? in the courts, ‘“‘settled’’ the question in that 
country, without seeming to recognize the fact that 
the question had already been settled in that country 
by act of Parliament for more than thirty years before 
the decision of Lee v. Griffin was announced, or the 
further fact that Powers v. Osborne and Clayton v. 
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Andrews rest upon different principles, and had been 
clearly distinguished by the courts of both countries. 
See page 358. The opinion however concedes that it 
is too late to adopt the rule in Lee v. Griffin, but thinks 
it is a subject “‘for the consideration of the Legisla- 
ture,” and finally states the rule of that State to be 
“that when the chattel is in existence, so as not to be 
governed by Parsons v. Loucks, supra, the contract 
should be deemed to be one of sale, even though it may 
have been ordered from the seller, who is to do some 
work upon it to adapt it to the uses of the purchaser. 
Such 2 rule makes but a single distinction, and that is 
betwee. existing and non-existing chattels.” Page 361. 

From the whole opinion however it was the evident 
intention of the court to preserve the distinction made 
in some of the English cases, supra, and adopted by 
Chief Justice Spencer in Crookshank v. Burrell, supra, 
and Judge Bronson in Dowers v. Ross, 23 Wend. 271-2, 
which was, that to bring a case within the statute it 
must be ‘a contract for a thing existing in sclido” at 
the time of making the contract. We infer this because 
the learned judge distinguishes the case from Sevall 
v. Fitch and Parsons v. Loucks, supra, and states that 
in the latter case the paper was not in existence, 
“except so far as such existence may be argued 
from the fact that matter is indestructible,” and then 
in attempting to reconcile the New York cases, he 
expresses an unwillingness ‘to quarrel with’? Mead 
v. Case, supra, where an order was given to polish, 
letter, and finish certain blocks of marble then in the 
yard in the manner directed, and with an inscription 
named, as a monument, and the court held that there 
was no monument in existence at the time of the bar- 
gain. We are not aware of any reported judicial 
utterance in this State bearing upon the question, 
except Hardell v. McClure, 2 Bin. 289; S. C., 1 Chand. 
271. In that case the wheat was to be delivered ata 
particular mill, and the trial court refused to instruct 
the jury “‘ that the wheat existing in solido at the time 
the contract was made, and not having to be raised or 
manufactured, and though unthreshed, it was a con- 
tract within the statute of frauds, and the plaintiff 
could not recover; ’’ and for that refusal the judgment 
was reversed. On the strength of Garbut v. Watson, 
and some other later English cases, supra, the opinion 
of the court disapproves of Clayton v. Andrews, supra, 
and LEichelberger v. McCauley, 5 Harr. & J. 213, and 
follows and approves Dowers v. Ross, 23 Wend. 271, 
which was also a contract for unthreshed wheat. This 
is put upon the ground that it is the “ better reason,”’ 
though not ‘ better authority.’’ After a very careful 
examination of the authorities, we are induced to be- 
lieve that Hardell v. McClure, supra, was well decided 
not only by force of reason, but upon the weight of 
authority, for it was clearly not a contract for special 
labor in manufacturing anything, but a contract to 
sell and deliver a certain quantity of wheat. See also 
Clark v. Nichols, 107 Mass. 547. 

The facts in the case before us, as appears from 
the special verdict, are in no respect similar to those 
in Hardell v. McClure. There is no claim that at the 
time of the alleged contract the carriage had any 
existence in solido. The plaintiff was a manufacturer 
of carriages, bnt whether even the materials from which 
the one in question was manufactured were then in 
stock, or had been procured by the plaintiff, does not 
appear. Such a carriage would necessarily require a 
variety of material, which may at the time, for aught 
that appears, have been owned by other parties and 
scattered in different parts of the country. According 
to the verdict of the jury it was manufactured upon a 
special order, and according to a particular mode, 
selected in behalf of Franz Falk, and the plaintiff's 
skill, labor and workmanship was a special inducement 
on the part of Louis Falk in giving the order, and 





without such order the carriage in question would not 
have been manufactured by the plaintiff, nor kept by 
him for sale as a part of his general stock. The facts 
are substantially the same as in Towers v. Osborne, 
Mixer v. Howard, Goddard v. Binney, Crook shank v. 
Burrelt, supra, and in effect the same as Groves v. Burt, 
Sewell v. Fitch, Robertson vy. Vaughn, Donovan vy. 
Willson, Parker v. Schenck, Mead v. Case, and Parsons 
v. Loucks, supra, and to the same effect are Crockett v. 
Sribner, 64 Me. 447; Abbott v. Gilchrist, 38 id. 260; 
and Night v. Ripley, 19 id. 137. The facts here seem to 
bring the case within the principle of all the decisions 
cited, having any bearing upon the subject, except the 
English cases under their recent statute. 

It may be well to observe that if we were to apply 
the rule adopted in New York of existence in solido 
or non-existence as the only test, and if the facts were 
that the carriage in question was such as the plaintiff 
was then accustomed to manufacture and keep in stock 
for general sale, and that this carriage would have 
been manufactured by the plaintiff without any order 
from Falk, yet it would be without the statute, because 
it was not in existence in solido at the time of making 
the contract. But such assumed facts would bring 
the case within the statute, under the rule adopted in 
Massachusetts, since it is there in effect held that if 
in the ordinary course of business the article would 
have been manufactured or procured for the general 
market by the vendor, in the absence of any special 
order or contract with the vendee, then it is a ‘‘ con- 
tract for the sale of’’ the article, and not a contract 
for skill, labor or workmanship in producing the arti- 
ticle. It was the policy of the early English decisions 
that the statute in no case extended to executory 
contracts of sale, but only to contracts which were 
capable of being executed immediately, which was 
subsequently overruled in that country and disap- 
proved in Massachusetts, New Jersey, Maine, and 
some of the New York cases, but which policy is so far 
adopted in some of the other New York cases as to 
hold that if the thing contracted for is not in existence 
at the time, then it cannot come within the statute, 
notwithstanding it may, in the language of the act, be 
a “contract for the sale’”’ of the article, and in no 
sense a contract for skill, labor or workmanship. We 
are inclined to think that the rule announced by Chief 
Justice Shaw, supra, and followed in Goddard v. Bin- 
ney, 115 Mass. 450, supported as it is by the New Jersey, 
Maine, and some of the New York cases, is in substan- 
tial harmony with the rule as finally settled in England 
prior to their recent statute, and hence is entitled to 
our confidence and respect. We therefore hold that 
while an executory contract for the sale of an article 
for the price of $50 or more may be within the statute, 
notwithstanding such article does not at the time 
exist in solido, yet where such contractis to furnish 
materials and manufacture the article according to 
specifications furnished or a model selected, and when 
without the special contract the thing would never 
have been manufactured in the particular manner, 
shape, or condition it was, then the contract is essen- 
tially for special skill, labor, or workmanship, and is 
not within the statute. 

But we must reverse this judgment for a manifest 
error committed upon the trial. The plaintiff was 
allowed, against objection of counsel on the part of 
the defense, to testify as to Franz Falk’s financial 
circumstances, his responsibility and reliability, his 
ownership of a brewery, and the size, extent and value 
of it, and finally that he was worth a quarter of a mil- 
lion. It is urged that such testimony tended to prove 
that Louis had authority from his father to make the 
contract in question. That was one of the principal 
questions in dispute, and justice required that in its 
determination the jury should only consider proper 
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and material evidence. The testimony referred to was 
not, in our opinion, of that character, but well calcu- 
lated to prejudice the jury against the party who was 
then the defendant. Forthis manifest error the judg- 
ment of the Circuit Court is reversed, and the cause is 
remanded for a new trial. 

TAYLOR, J., dissented. 


—__- > ———_ 


PROVOKING ANOTHER TO BREACH OF 
PEACE BY LAWFUL ACT NOT 
CRIMINAL. 





ENGLISH HIGH COURT OF JUSTICE, QUEEEN’S BENCH 
DIVISION, JUNE 13, 1882. 


BEATTY V. GILLBANKsS. (47 L. T. Rep., N. S. 194.) 
Knowledge by persons peaceably assembling for a lawful ob- 
ject that their assembly will be forcibly opposed by other 
persons, under circumstances likely to lead to a breach 
of the peace on the part of such other persons, does not 
render such assembly unlawful. The appellants, with a 
considerable number of other persons, forming a body 
called the ‘‘ Salvation Army,’’ assembled together in the 
streets of a town fora lawful object, and with no inten- 
tion of carrying out their object unlawfully, or by the use 
of physical force, but knowing that their assembly would 
be opposed and resisted by other persons in such a way as 
would in all probability tend to the committing of a breach 
of the peace on the part of such opposing persons. A dis- 
turbance of the peace having been created by the forcible 
opposition of a numberof persons to the assembly and 
procession through the streets of the appellants and the 
Salvation Army, who themselves used no force or violence, 
it was held, that the appellants had not been guilty of 
“unlawfully and tumultuously assembling,” etc., and 
could not therefore be convicted of that offense, nor be 
bound over to keep the peace. 
C= stated. The appellants were convicted of a 
breach of the peace and recognizances to keep the 
peace required of them, and they appealed from the 
decision. The following facts were found by the 
justices below: The Salvation Army is an organized 
body of persons who are and have for some time been 
in the habit of forming themselves into processions of 
more than one hundred persons, and in such processions 
parading the principal streets and public places of the 
town. These processions are formed at the hall of the 
Salvation Army, and after their formation, proceed, 
headed by a musical band and flags and banners, 
through the streets, collecting, and for the purpose of 
collecting as they go, a mob of persons with whom, 
attended by much shouting and singing, uproar and 
noise, they eventually return to the hall, where a 
meeting isthen held. The appellant Beatty is captain 
and a leader of the Salvation Army, and organizes and 
directs these processions and meetings. The other 
appellants, Mullins and Bowden, are also leaders of the 
Salvation Army, and assist in organizingand directing 
the processions and meetings. There is another 
organized band of persons at Weston-super-Mare, 
called the Skeleton Army, which also parades the 
streets and is antagonistic to the Salvation Army and 
its processions. There are numbers of other persons 
at Weston-super-Mare, who as soon as the Salvation 
Army has formed for the purpose of thus parading the 
streets as aforesaid, are in the habit of assembling in 
a mob of great numbers about and around and in front 
of the procession of the Salvation Army. Some of 
these, together with the Skeleton Army, assemble to 
dispute the passage of the Salvation Army through the 
said streets and places, some to encourage such passage, 
with shouting, singing, uproar and noise, to the great 
terror, disturbance, annoyance and inconvenience of 
the peaceable inhabitants of the town and to the 





endangering of the public peace. On several occasions 
previous to the 23d of March last, the procession of the 
Salvation Army, accompanied by such a mob as afore- 
said, has come into collision with the said Skeleton 
Army and other persons who are antagonistic to the 
Salvation Army, and thereupon a free fight, great 
uproar, blows, tumults, stone-throwing and disorder 
have ensued. On the 23d of March last the Salvation 
Army formed their aforesaid procession and paraded 
the streetsand places, accompanied by a disorderly and 
riotous mob of over 2,000 persons who had been col- 
lected as the Salvation Army proceeded. In the midst 
of the said mob were fighting and great disturbance, 
stone-throwing and noise. The police were for a long 
time overpowered and unable to cope with the 
disturbance, and the Salvation Army forced their way 
through several public streets to a public place called 
the Railway parade, where a general fight occurred. 
The appellant Beatty led and directed the Salvation 
Army on this occasion, but neither he nor the other 
appellants were seen to commit any overt act of vio- 
lence. The police were ultimately reinforced and the 
crowd then dispersed. In all probability bloodshed 
and injury were prevented by the interference of the 
police. 

The matters set out in the last paragraph caused 
greatterror and alarm in the minds of the peaceable 
inhabitants of the said place, who believed, and had 
good reason to believe, that the aforesaid processions 
would lead to a repetition of the aforesaid disturb- 
ances, and would endanger life, property and the pub- 
lic peace; and whoin consequence brought the matter 
to the notice of the sergeant of police in charge of the 
peace of the town, and made complaints to him there- 
upon. 

In consequence of these matters a notice was issued 
signed by two of the magistrates, and copies of it were 
placarded in conspicuous parts of the said town aad 
were served on the principal appellant Beatty, in these 
terms: 

Pusuiic Notice.—Whereas it hath been made to 
appear unto us, the undersigned, two of Her Majesty’s 
justices of the peace for the county of Somerset, acting 
in and for the division of Axbridge in the same county, 
upon the oath of divers persous, that a riotous and 
tumultuous assembly did take place on the night of the 
23d of March, in certain public streets at Weston. super- 
Mare in the said county, and further that there are 
reasonable grounds for apprehending a repetition of 
such riotous and tumultuous assembly in the public 
streets of Weston-super-Mare as aforesaid; we do 
therefore hereby require, order and direct all persons 
to abstain from assembling to the disturbance of the 
public peace within the said parish.—Given under our 
hands and seals at Weston-super-Mare aforesaid this 
24th of March, 1882. (Signed by two magistrates.) 

On Sunday, the 26th of March, at 10:30 A. M., whilst 
numbers of the inhabitants of the said town were pro- 
ceeding to their respective places of worship, the 
Salvation Army, under the direction of the appellants, 
was formed into a procession of one hundred or more 
persons, and having been so formed, commenced to 
march away from their hall, through the aforesaid 
streets and public places of the said town. The appel- 
lants marched at the head of the procession, which was 
surrounded by a tumultuous and shouting mob of some 
hundred persons, which rapidly increased as the pro- 
cession passed on. 

The said police sergeant met the procession (after it 
had paraded through certain principal public streets) 
in a public street called Walliscote street, aud with 
others of the police force stopped the advance of the 
procession, and asked the appellant Beatty if he was 
leading the procession, and if he had received a copy 
of the notice. The appellant Beatty admitted that he 
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was leading the procession and had received the notice. 
The sergeant of police told him that he must obey the 
notice, and must desist from leading the procession, 
and must disperse at once or he would be arrested. 
The appellant Beatty refused to comply and marched 
on at the head of the procession some twenty yards 
further, and told the sergeant that he should still pro- 
ceed, and thereupon he was arrested. After he was 
arrested he shouted to the procession to proceed. The 
other appellants, Mullins and Bowden, then took the 
direction of the procession and persisted in leading it 
on, whereupon they also were arrested. Neither of 
the appellants were guilty of any overt act of violence 
other than the acts aforesaid, and submitted quietly to 
their arrest. 

The aforesaid assembling of the Salvation Army and 
march of the said procession and collection of the said 
mob was a terror to the peaceable inhabitants of the 
said town, and to those who were going to their places 
of worship as aforesaid, and was calculated to endanger 
and did endanger, and was calculated to cause a breach 
of the public peace; and there was good and sufficient 
cause for the inhabitants to suppose, and any rational 
person knowing the aforesaid circumstances would 
suppose, that unless the procession and mob were 
dispersed, there would be a repetition of the aforesaid 
violent and tumultuous acts, and that there would be 
a breach of the peace. 

The appellants intended to parade their procession 
through the principal streets and public places of the 
town, and to’ collect on their march a large mob of 
persons toaccompany them; and they had good reason 
to expect that they would come into collision with the 
said Skeleton Army and other persons antagonistic to 
the procession, and they had good reason to expect 
that there would be the same fighting, stohe-throwing 
and disturbance, as there had been on previous occa- 
sions, and intended on meeting such opposition to 
force their way through the said streets and places as 
they had done on previous occasions. It was contended 
for the appellants that there had not been any unlawful 
and tumultuous assembling on their part, that they 
had not been guilty of the charge and complaint made 
against them, and that their arrest had been unlawful, 
and that they should be discharged. The magistrates 
however thought that the charge had been made out, 
and decided against the appellants as above stated. 

The questions of law stated for the opinion of the 
court, were whether these facts so found to be proved 
as aforesaid constituted the offense charged in the 
complaint, and whether the order made—that the de. 
fendants should find sureties to keep the peace—was 
valid. 

Edward Clarke, Q. C., for the appellants, submitted 
that there was no evidence of any unlawful or 
tumultuous assembly, or any conduct on the part of 
the appellants amounting to a disturbance of the pub- 
lic peace, or causing terror to the inhabitants of the 
town. It was not suggested that there was any riot. 
To make an assembly unlawful, it must be an assembly 
for an unlawful purpose, or if the purpose for which 
the persons assemble is a lawful one, the assembly 
itself must be conducted in a disorderly and 
tumultuous manner. In the present case it was clear 
from the evidence in the case itself that the purpose 
was a perfectly innocent and lawful one, and that the 
assembly itself was peaceable and orderly. The argu- 
ment on the respondent’s part is that because some 
other persons objected to the Salvation Army parading 
quietly through the streets and turned out to forcibly 
oppose them, therefore the appellants were guilty of 
unlawfully assembling. [Cave, J. That is to say, 
because others unlawfully opposed their assembling, 
therefore their assembling was unlawful.) An unlawful 
assembly is defined as an assembly of persons with in- 





tent to do an unlawful act, or to do a lawful act in a 
tumultuous way, or so as to excite public terror. That 
is the largest definition of it, but there is nothing to be 
found in any case or text-book to the effect that where 
persons are lawfully doing a certain act, the unlawful 
interference therewith by other persons can make that 
lawful act unlawful. The law interferes to check the 
wrong-doer, and not the person acting lawfully. The 
wrong-doers here were the Skeleton Army. The rule 
and the law relating to and regulating such assemblies 
have been well and clearly stated in various cases. In 
Reg. v. Vincent, 9 C. P. 91, Alderson, B., at p. 109, lays 
it down as law that any meeting assembled under cir- 
cumstances, which in the opinion of rational and firm 
men, are likely to be dangerous to the peace of the 
neighborhood is unlawful; but he goes on to say, that 
“the alarm must not be merely such as would frighten 
foolish and timid persons, but must be such as would 
alarm persons of reasonable firmness and courage.” 
To the same effect are the rulings of Littledale, J., in 
Reg. v. Neale, 9 C. & P. 431, and Holroyd, J., in Red- 
ford vy. Burley and others, 3 Stark. N. P. C. 76. The 
object of the appellants here was both laudable and 
lawful, and the manner of carrying it out was peace- 
able and orderly. The case finds no act of violence on 
their part, and though the information alleges that the 
peace would be broken by them, nothing of that sort 
happened. The only noise and violence that occurred 
were on the side of the Skeleton Army. The merely 
walking four abreast through the streets was not 
unlawful in itself, nor in the conduct of the Salvation 
Army was there any thing to produce terror or alarm. 
{Field, J. Suppose the appel nts knew that their pro- 
cession would be opposed, and that violence might 
probably ensue, and they still proceeded with it?] 
The answer tothat is that their procession being law- 
ful they were entitled to be and ought to have been 
protected by the authorities from such opposition. If 
it were not so, mob rule would soon take the place of 
law and order. It is disorderly rowdies and riotous 
roughs whem the police should put down, and not law- 
ful and peaceable processionists. He referred also to 
Dalton’s Country Justice, cap. 136, sec. 1, and Hawk, 
P. C., book 1, cap. 28, sec. 10. 

A. R. Poole, for the respondent, contra, submitted 
that the cases cited for the appellants were very dif- 
ferent from the present one; but that if not, still the 
words there describing an unlawful assembly were 
amply sufficient to cover the case now before the court. 
Here however the appellants have not been indicted or 
punished for unlawfully assembling, but simply bound 
over to keep the peace and be of good behavior. [Field, 
J. No persons can be forced to find sureties to keep 
the peace without having done something to render 
them liable to be so bound.] Bearing in mind what 
had so recently before happened, the justices were 
justified, even if the assembly were not absolutely 
unlawful, in calling on the appellants to find sureties 
for the peace. [Cave,J. In what does the procession 
of the Salvation Army differ from that of every village 
club in the kingdom?] ‘They parade the streets 
intending to collecta mob. [Field, J. Surely not a 
““mob”’ in the evil sense of the word. Their object is 
to awaken some sense of religion in the lower classes, 
und with that view they go through the streets singing 
hymns in order to induce the people to follow them to 
their meeting house and join in their religious services. 
Can that fairly be called ‘collecting a mob?’’] Asa fact, 
they do collect together the roughest and lowest classes, 
and however meritorious may be their object in itself, 
they know that it causes disturbances. They may not 
desire to fight or throw stones, but they know such 
things will probably follow their gathering. ([Cave, J. 
Am I forced to stay within doors because I know that 
a man intends to knock me down if I go out? and if I 
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go out am I guilty of provoking a breach of the peace? 
Field, J. And who in such acase ought to be bound 
over?] The appellants assembled in large numbers, 
which is unlawful. (Cave, J. What is an unlawfui 
pumber?] As many as are likely to lead to a disturb- 
ance. In Russell on Crimes, p. 387, 4th ed., citing 
Hawk, P. C., it is said that the assembling of a man’s 
friends for the defense of his person against those who 
threaten to beat him if he go to such a market is un- 
lawful, though they may lawfully assemble to defend 
him in his house against a threatened assault, for it is 
added, ‘‘a man’s house is looked upon as his castle.”’ 
It may be admitted that the Salvationists did not in- 
tend to force their way against opposition by fighting 
their opponents, but they intended to force their way 
by pushing on, and that would inevitably lead to dis- 
turbance and violence. By that persistence, though 
not themselves guilty of any riotous and tumultuous 
acts, they were the cause of them, and were properly 
called on to find sureties. Under the circumstances 
stated in the case the assembly, whatever the object of 
the appellants might be, was from its very commence- 
ment unlawful, and the magistrates were justified in 
the course they adopted. He referred also to the cases 
cited for the appellants, and relied on them as showing 
the assembly was an unlawful one. 

Frewp, J. Lam of opinion that this order cannot be 
supported, and must therefore be discharged. The 
appellants, it appears, together with a large number of 
other people, belong to a body of persons called the 
Salvation Army, who are associated together fora pur- 
pose which cannot be said to be otherwise than lawful 
and laudable, or at all events cannot be called unlawful, 
their object and intention being to induce a class of 
persons who have little or no knowledge of religion and 
no taste or disposition for religious exercises or for 
going to places of worship, to join them in their pro- 
cessions, and so to get them together to attend and 
take part in their religious exercises, in the hope that 
they may be reclaimed and drawn away from vicious 
and irreligious babits and courses of life, and that a 
kind of revival in the matter of religion may be brought 
about amongst those who were previously dead to any 
such influences. That undoubtedly is the object of the 
Salvation Army, and of the appellants, and no other 
object or intention has been or can be imputed to 
them; and as has been said by their learned counsel, 
and doubtless with perfect truth, so far are they from 
desiring to carry out that object by means of any 
force or violence, their principles are directly and en- 
tirely opposed to any conduct of that kind, or to the 
exercise or employment of any thing like physical 
force; and indeed it appears that on the occasion in 
question they used no personal force or violence, but 
ou the contrary, when arrested by the police, they sub- 
mitted quietly without the exhibition of any resistance 
either on their own parts oron that of any other mem. 
ber of their body. Such being their lawful object and 
intention, and having no desire or inteution of using 
force or violence of any kind, it appeared that on this 
26th of March they assembled, as they had previously 
done on other occasions, in considerable numbers at 
their hall, and proceeded to march thence in procession 
through the streets of the town of Weston-super-Mare. 
Now that in itself was certainly not an unlawful thing 
to do, nor can such an assembly be said to be an unlaw- 
fulone. Numerous instances might be mentioned of 
large bodies of persons assembling in much larger 
numbers, and marching, accompanied by banners and 
bands of music, through the public streets, and no one 
has ever doubted that such processions were perfectly 
lawful. Now the appellants complain that for having 
80 assembled asI have before stated, they have been 
adjudged guilty of the offense of holding an unlawful 
assembly, and have in consequence been ordered to find 





sureties to keep the peace, in the absence of any evi- 
dence of their having broken it. It was of course nec- 
essary that the justices should find that some unlawful 
act had been committed by the appellants in order to 
justify the magistrates in binding them over. The 
offense charged against them is ‘‘ unlawfully and tu- 
multuously assembling with others to the disturbance 
of the public peace, and against the peace of the 
Queen,” and of course before they can be convicted 
upon the charge clear proof must be adduced that the 
specific offense charged has been committed. Now 
was that charge sustained? There is no doubt that the 
appellants did assemble together with other persons in 
great numbers, but that alone is insufficient. The 
assembly must be a “tumultuous assembly,” and 
“against the peace,”’ in order torender it an unlawful 
one. But there was nothing so far as the appellants 
were concerned to show that their conduct was in the 
least degree ‘‘ tumultuous’ or “against the peace.” 
All that they did was to assemble together to walk 
through the town, and it is admitted by the learned 
counsel for the respondent, that as regards the appel- 
lants themselves there was no disturbance of the peace, 
and that their conduct was quiet and peaceable. But 
then it is argued that asin fact their line of conduct 
now was the same as had on previous similar occasions 
led to tumultuous and riotous proceedings with stone- 
throwing and fighting, causing a disturbance of the 
public peace and terror to the inhabitants of the town, 
and as on the present occasion like results would in all 
probability be produced, therefore the appellants, 
being well aware of the likelihood of such results again 
occurring, were guilty of the offense charged against 
them. Now, without doubt, as a general rule it must 
be taken that every person intends what are the natural 
and necessary consequences of his own acts, and if in 
the present case it had been their intention, or if it had 
been the natural and necessary consequence of their 
acts, to produce the disturbance of the peace which 
occurred, then the appellants would have been respon- 
sible for it, and the magistrates would have been right 
in binding them over to keep the peace. But the 
evidence as set forth in the case shows, that so farfrom 
that being the case, the acts and conduct of the 
appellants caused nothing of the kind, but on the con- 
trary, that the disturbance that did take place was 
caused entirely by the unlawful and unjustifiable inter- 
ference of the Skeleton Army, a body of persons op- 
posed tothe religious views of the appellants and the 
Salvation Army, and that but for the opposition and 
molestation offered to the Salvationists by these other 
persons, no disturbance of any kind would have taken 
place. The appellants were guilty of no offense in 
their passing through the streets, and why should other 
persons interfere with or molest them? What right 
had they to do so? If they were doing any thing 
unlawful it was for the magistrates and police, the 
appointed guardians of law and order, to interpose, 
The law relating to unlawful assemblies, as laid down 
in the books and the cases, affords no support to the 
view of the matter for which the learned counsel for 
the respondent was obliged to contend, viz.: That 
persons acting lawfully are to be held responsible and 
punished merely because other persons are thereby 
induced to act unlawfully and create a disturbance. 
In Russell on Crimes (4th ed., p. 387), an unlawful as- 
sembly is defined as follows: ** An unlawful assembly, 
according to the common opinion, is a disturbance of 
the peace by persons barely assembling together with 
the intention to do a thing, which if it were executed 
would make them rioters, but neither actually execut- 
ing it nor making a motion toward the execution of it.”’ 
It is clear that according to this definition of the 
offense, the appellants were not guilty, for it is not 
pretended that they had, but on the contrary, it is 
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admitted that they had not, any intention to create a 
riot, or to commit any riotous or other unlawful act. 
Many examples of what are unlawful assemblies are 
given in Hawkins’ Plea of the Crown, book 1, cap. 28, 
sections 9 and 10, in all of which the necessary circum- 
stances of terror are present in the assembly itself, 
either as regards the object for which it is gathered 
together, or in the manner of its assembling and pro- 
ceeding to carry out that object. The present case 
however differs from the cases there stated; for here 
the only terror that existed was caused by the unlawful 
resistance willfully and designedly offered to the pro- 
ceedings of the Salvation Army by an unlawful organ- 
ization outside and distinct from them, called the 
Skeleton Army. It was suggested by the respondent’s 
counsel that if these Salvation processions were allowed 
similar opposition would be offered to them in future, 
and that similar disturbances would ensue. But I 
cannot believe that that will be so. I hope, and I can- 
not but think, that when the Skeleton Army, and all 
other persons who are opposed to the proceedings of 
the Salvation Army come to learn, as they surely will 
learn, that they have no possible right to interfere with 
orin any way to obstruct the Salvation Army in their 
lawful and peaceable processions, they will abstain 
from opposing or disturbing them. It is usual happily 
in this country for people to respect and obey the law 
when once declared and understood, and I hope and 
have no doubt that it will be so in the present case. 
Butif it should not be so, there is nodoubt that the 
magistrates and police, both at Weston-super-Mare 
and everywhere else, will understand their duty and 
not fail to do it efficiently, or hesitate, should the 
necessity arise, to deal with the Skeleton Army and 
other disturbers of the public peace as they did in the 
present instance with the appellants, for no one can 
doubt that the authorities are only anxious to do their 
duty, and to prevent a disturbance of the public peace. 
The present decision of the justices however amounts 
to this, that a man may be punished for acting lawfully 
if he knows that his so doing may induce another man 
to act unlawfully—a proposition without any authority 
whatever tosupport it. Under these circumstances, 
the questions put to us by the justices must be nega- 
tively answered, and the order appealed against be 
discharged. 

Cave, J. Lam entirely of the same opinion. The 
question in this case is whether these persons were 
guilty of the offense of unlawfully and tumultuously 
assembling together to the disturbance of the public 
peace and that of the Queen, and I am of opinion that 
they were not. The learning on the subject of ‘‘ un- 
lawful assemblies ” is to be found in Hawkins’ Pleas of 
the Crown and Dalton's Country Justice. In the first- 
mentioned authority the definition of an unlawful 
assembly is given, which my brother Field has referred 
to in his judgment; butit is there further said: ‘‘ This 
seems to be much too narrow a definition; for any 
meeting whatever of great numbers of people with such 
circumstances of terror as cannot but endanger the 
public peace and raise fear and jealousies among the 
king's subjects, seems properly to be called an unlawful 
assembly, as when great numbers, complaining of a 
common grievance, meet together, armed iv a warlike 
manner, in order to consult together concerning the 
most proper means for the recovery of their interests, 
for no man can foresee what may be the event of such 
an assembly ;”’ and further it is said: ‘*‘ Also an assem- 
bly of a man’s friends for the defense of his person 
against those who threaten to beat him if he go to such 
a market, etc., is unlawful, for he who is in fear of such 
assaults must provide for his safety by demanding the 
surety of the peace against the persons by whom heis 
threatened and not make use of such violent methods, 
which cannot but be attended with the danger of rais- 





ing tumults and disorder to the disturbance of the 
public peace. Yet an assembly of a man’s friends in 
his own house for the defense of the possession thereof, 
against those who threaten to make an unlawful entry 
therein, to or for the defense of his person against those 
who threaten to beat him therein, is indulged by law, 
for aman’s house is looked upon as his castle.” Hawk. 
P. C., book 1, cap. 28, sections 9,10. So far Hawkins; 
but Dalton, in his Country Justice, goes further, where 
in cap. 136, sec. 1, it is said: ** An unlawful assembly, 
riot or rout, is where three or more shall gather 
together, come, or meet in one place, to do some un- 
lawful act with violence, and that unlawful act must be 
malum in se and not malum prohibitum. As when 
three persons or more shall come and assemble them- 
selves together to the intent to do any unlawful act 
with force or violence against the person of another, 
his possessions or goods; as to kill, beat or otherways 
to hurt or to imprison a man; to pull down a house, 
wall, pale, hedge or ditch; wrongfully to enter upon or 
into another man’s possession, house or land, or to cut 
or take away corn, grass, wood Or other goods wrong- 
fully, or to hunt unlawfully in any park or warren, or 
to do any other unlawful act with force or violence, 
against the peace or to the manifest terror of the peo- 
ple; if they only meet to such a purpose or intent, 
although they shall after depart of their own accord 
without doing any thing, yet this is aun unlawful assem- 
bly.” Now putting these several passages from these 
old authorities together, it seems to me to be impossi- 
ble to hold that the appellants here have been brought 
within them as being guilty of unlawfully and tumult- 
uously assembling. The meeting or assembly of the 
Salvation Army was for a purpose not unlawful. Was 
there an intention on their part to use violence? If 
though their meeting was in itself lawful, they in- 
tended, if opposed, to meet force by force, that would 
render their meeting av unlawful assembly; but it 
does notappear that they entertained any such inten- 
tion. On thecontrary, when met and resisted by the 
Skeleton Army, they used no violence of any kind, and 
manifested no intention of meeting their opponents 
with like violence to that which the latter offered to 
them. I come therefore to the conclusion that the 
appellants were not guilty of unlawfully assembling, 
and that for the reasons and on the grounds before 
mentioned, the judgment of the court should be pro- 
nounced in their favor. 
Judgment for the appetlants with costs. 
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MISSOURI SUPREME COURT ABSTRACT.* 

MUNICIPAL CORPORATION — LIABILITY FOR NEGLI- 
GENCE— CONSTITUTIONAL LAW.—If earth used in 
grading a street under acontract with the city be per- 
mitted to roll down upon the premises of an adjoining 
proprietor, to his damage, the city will be liable. In- 
jury so done.is a taking of private property within the 
meaning of the provision of the Constitution, which 
forbids the taking of private property without just 
compensation. 2 Dillon Mun. Corp., § 990; Cooley 
Const. Lim. (4th ed.) 680, et seq.; Pumpelly v. Green 
Bay Co., 13 Wall. 166; Hooker v. New Haven & North 
Hampton Co., 14 Conn. 146; Arimond v. Green Bay 
Co., 31 Wis. 316; Ashley v. Port Huron, 35 Mich. 296; 
S. C., 24 Am. Rep. 552; Eaton v. Railroad Co., 51 N. 
A. 504; S. C.,12 Am. Rep. 147. Broadwell v. City of 
Kansas. Opinion by Sherwood, C. J. 

NEGLIGENCE — CONTRIBUTORY IN CROSSING RAIL- 
ROAD TRACK WITHOUT LOOKING FOR TRAINS— 
RUNNING TRAIN AT UNLAWFUL SPEED.— (1) It is well 
settled that it is such negligence for one to attempt to 





*To appear in 75 Missouri Reports. 
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cross or get upon a railway track at a public crossing or 
elsewhere, without looking and listening for an ap- 
proaching train, as precludes a recovery for an injury 
sustained by him from a passing train or locomotive, 
whether the company’s negligence also contributed 
directly to produce the injury or not; but there is this 
qualification to this rule: If the negligence of the com- 
pany, which contributed directly to cause the injury, 
occurred after the party injured was, or by the exercise 
of proper care might have been, discovered on the track 
by the company’s trainmen in time to stop the train 
and avert the calamity, the company is liable, however 
gross the negligence of the injured party may have 
been in placing himself in danger. (2) The mere fact 
that atrain is run through acity ata greater rate of 
speed than is allowed by ordinance, will not authorize 
aparty injured to recover. There must be evidence 
connecting the violation of the ordinance with the 
injury asacause. (3) The same is true as to failure to 
comply with the law requiring the bell to be rung. (4) 
It is not sufficient to exonerate a party from a charge 
of contributory negligence in attempting to cross a 
railway track in the face of an approaching locomotive, 
to show that he might reasonably have supposed that if 
the locumotive ran at its usual and lawful rate of speed 
for that place he could cross without harm. He has no 
roore right to presume that the men in charge of the 
locomotive will obey the requirements of the law than 
they have that he will obey the instinct of self-preser- 
vation and not unnecessarily thrust himself into 
danger. Kelley v. Hannibal & St. Joseph Railroad Co. 
Opinion by Henry, J. 


MUNICIPAL LICENSES — TAXATION —UNIFORMITY OF 
— CONSTITUTIONAL LAW.— A license fee imposed by a 
city upon the keepers of meat-shops is a tax; and the 
constitutional provision that ** taxes shall be uniform 
upon the same class of subjects within the territorial 
limits of the authority levying the tax”’ applies, and 
requires that the fee shall be uniform throughout the 
city. An ordinance therefore which requires a license 
fee of $100 in one part of the city and $25 in the rest, is 
void. Citing Dillon Mun. Corp., § 768; Ward v. Mary- 
land, 12 Wall. 418; Cooley Const. Lim., 201, 494; North 
Hudson v. Hoboken, 41 N. J. L. 71; Glasgow v. Rowse, 
43 Mo. 479; Cooley Taxation, 403, et seq.; Express Co. 
y. St. Joseph, 66 Mo. 675; St. Louis v. Sternberg, 69 id. 
289; Burlington v. Insurance Co., 31 Iowa, 102; 
Muhlenbrinck v. Commissioners, 42 N. J. L. 364; 8. C., 
36 Am. Rep. 518. City of St. Lowis v. Spiegel. Opin- 
ion by Sherwood, C. J. 


ToRT— WILLFULLY CAUSING HORSES TO BREAK 
AWAY — DAMAGE BY COLLISION.— Defendant finding 
a team of horses hitched to a post in the street in front 
of his premises, willfully and intentionally threw a 
stream of water from a hose upon them, whereby they 
were frightened and breaking away ran down the street 
and collided with plaintiffsteam. Held, that plaintiff 
was entitled to recover of defendant the damage caused 
by the collision. Citing Redfield Negligence, § 188; 
Scott v. Shepherd, 3 Wils. 403. Distinguishing Llidge 
v. Goodwin, 3 Carr. & P. 190. Forney v. Geldmacher. 
Opinion by Henry, J. 


SURETYSHIP — BANK OFFICER’S BOND — ADDITIONAL 
EMPLOYMENT.— The fact that the bookkeeper of a 
bank performs the duties of teller also, will not relieve 
the sureties in his bond given for the faithful perform- 
ance of his duties as bookkeeper, from liability for 
errors committed by him in that capacity, unless the 
errors were in some way connected with some im- 
proper act on his part as teller, or were superinduced 
by hisemployment assuch. Skillett v. Fletcher, L. 


R., 2 C. P. 469. Home Savings Bank v. Traube. Opinion 
by Hough, J. 





NEBRASKA SUPREME COURT ABSTRACT. 
SEPTEMBER, 1882. 


CONSTITUTIONAL LAW--TITLE OF ACT AND CON- 
TENTs.— An act of Legislature was entitled thus: ** An 
act regulating the herding and driving of stock.” Held, 
that under a constitutional provision that the title of 
an act must express the subject the title could not be 
made to comprehend a provision that a person castra- 
ting an animal permitted by law to run at large should 
be liable for the value of such animal. In White v. 
City of Lincoln, 5 Neb. 515, it is said: “‘ The object of 
this conditional provision is to prevent surreptitious 
legislation by incorporating into bills obuoxious pro- 
visions which have no connection with the general 
object of the bill and of which the title gives no indi- 
cation. It will be sufficient however if the bill have 
but one general object, which is fairly expressed in the 
title.’”’ See also Tecumseh vy. Phillips, id. 311; Lincoln 
Ass’n vy. Graham, 7 Neb. 179; Dawson County v. 
McNamar, 10 id. 279; Miller v. Herford, 11 id. 381. 
The condition makes the title the index of the legisla 
tive intention as to the subject-matter of the bill, and 
this cannot be enlarged by the courts. Cooley, Coust. 
Lim. (4th ed.) 181-2. In Stuart v. Kinsella, 14 Minn. 
524, the title of the act was ‘‘ Anact to incorporate the 
village of High Forrest, in the county of Olmsted, 
Minnesota.’’ It was held that a provision for the 
division of the village, and the organization of a new 
village, was not within the title and was void. See also 
Weaver v. Lapsey, 43 Ala. 229; Tuscaloosa Bridge Co. 
v. Olmstead, 41 id. 9. Ives v. Norris. Opinion by the 
court. 


DOMICILE — COMING INTO STATE UNACCOMPANIED 
BY WIFE— ATTACHMENT.—S, came into Nebraska in 
May, with the intention of becoming a permanent 
resident thereof. His wife remained at their former 
home in Illinois until October when she came to 
Nebraska to live with him. Held, that he and his wife 
were not non-residents of Nebraska in June so as to 
authorize an attachment in an action against them on 
that ground. In People v. McClay, 2 Neb. 7, it was 
held that a person who came to this State with the 
intention of becoming a resident, and who has no in- 
tention of removing therefrom, was entitled to the 
benefit of the exemption law; and the fact that his 
family did not accompany him was held to be of no 
consequence, so long as he came with the settled pur- 
pose of abandoning his foreign residence and of bring- 
ing hisfamily here. And in Chesney v. Francisco, 12 
Neb. 626, the same rule was applied to a person who 
had removed to this State with his family with the in- 
tention of residing here. Ifa person go to a place with 
the intention of residing there, he acquires a domicile 
whether his residence be long or short, provided it 
appears that he took up his abode with the intention of 
remaining. Thus in the case of Wells v. People, 40 
Ill. 40, one Wells, formerly a resident of the State of 
New York, came to Illinois and purchased a farm 
therein, which he cultivated and lived upon from 1861 
to August, 1864, but his wife continued to reside in 
New York. In May, 1864, his pruperty was attached 
upon the ground that he was a non-resident of Illi- 


nois. The court held that the facts and circumstances . 


showed that he was a resident, and that the attachment 
would not lie. In Brown v. Ashbrough, 40 How. Pr. 
260, one Ashbrough left Hamilton, Canada, where he 
had resided and done business for several years, on the 
24th of September, 1870, and went to the State of New 
York, with the intention of taking up his residence 
there; but his wife still remained in Canada. On the 
third of October of that year, an attachment was issued 
against him, in New York, upon the ground that he 
wasa non-resident. It was held that the defendant 
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was a resident of the State. Heidenbach v. Schland, 
10 How. Pr. 477, is to the same effect. See also Bar- 
rett’s case, 1 Dallas, 152; Turneyssen v. Vouthier, 1 
Miles, 422; Kennedy v. Baillie, 3 Yeates, 55; Lyle v. 
Foreman, 1 Dallas, 480; Smith v. Story, 1 Humph. 620; 
Stratson v. Brigham, 2 Sneed, 420; Shipman v. Wood- 
bury, 2 Miles, 67; Whereu vy. Degman, 2 Nott & McC. 
823; Matter v. Wrigley. 4 Wend. 602. The test of resi- 
dence when a party removes from one State to another, 
seems to be: Did he remove from his former residence 
with the intention of abandoning the same? If hedid 
so leave, and in pursuance of that intention actually 
went beyond the borders of the State, he will become 
a non-resident of that State, and upon going into 
another State with the intention of residing there, he 
will becomea resident thereof. The wife’s domicile is 
that ofthe husband. This maxim, as was said by Shaw, 
C. J., in Harteau v. Harteau, 14 Pick. 185, is *‘ founded 
upon the theoretical identity of person and of interest 
between husband and wife as established by law, and 
the presumption that from the nature of that relation 
the home of the one is the home of the other.’”’ Lacy 
v. Clements, 36 Tex. 661; Johnson v. Turner, 29 Ark. 
280; Succession of Chaster, 20 La. Ann. 383. Swaney 
v. Hutchins. Opinion by the court. 


HABEAS CORPUS —PETITION MUST STATE FACTS.— A 
petition in an application for a writ of habeas corpus 
petition must set forth the facts constituting the illegal 
detention. It is not sufficient to state that the peti- 
tioner is restrained of his liberty, as that is a conclu- 
sion, but it must be made to appear in what the illegal 
restraint exists. Ex parte Nye, 8 Kan. 99. And where 
a petition is presented for alleged wantof probable 
cause, it should set forth all the testimony taken before 
the examining magistrate. In re Snyder, 17 Kan. 553; 
In re Balcom, 12 Neb. 316. State ex rel. Dustin v. Ensign. 
Opinion by Maxwell, J. 





MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
JUNE, 1882. 


CONSTITUTIONAL LAW — EXCISE TAX ON INSURANCE 
COMPANTES.— An excise tax upon life insurance com- 
panies measured as to each company by the aggregate 
net value of all its policies held by residents of the 
Commonwealth, held, valid under a provision of the 
State Constitution authorizing the Legislature “to 
impose and levy reasonable duties and excises upon 
any produce, goods, wares, merchandise and commod- 
ities whatsoever” within the Commonwealth. See 
Portland Bank v. Apthorp, 12 Mass. 252; Common- 
wealth v. People’s Savings Bank, 5 Allen, 428. Con- 
necticut Mutual Life Insurance Co. v. Commonwealth 
of Massachusetts. Opinion by Morton, J. 


NEGOTIABLE INSTRUMENT — NOTE ON DEMAND OR 
THREE YEARS AFTER DATE NOT.— A _ promissory 
note payable “on demand or in three years from this 
date” to the order of a person named, held, not to be 
a negotiable instrument. The objection is that there 
is no certain time of payment fixed by the note. To 
be negotiable a note must be payable at a time certain. 
The time of payment may be fixed by being named in 
the note, or made to depend upon some event which 
must certainly happen. In theinstrument under con- 
sideration, a time and an event are named, either of 
which without the other would make certain the time 
of payment; so if both were used in connection to fix 
one time, as three years after demand, the note would 
be payable at a time certain. But they are used to 
designate two separate times, at either of which the 








note may, and at either of which it may not, 
become payable. It is not negotiable as payable at 
the time named, because whether it will become pay- 
able at the expiration of three years is made to depend 
upon the uncertain event of a previous demand, and 
while the time is certain to come, it is uncertain 
whether the note will then become payable. It is 
not negotiable as payable upon the happening of a 
certain event within the three years, because it is not 
certain that a demand will be made, no demand being 
necessary to hold the maker, and the instrument itself 
assuming that such demand may not bemade. A note 
payable at a future day certain, or earlier at.the option 
of the maker or of a stranger, is not payable at a time 
certain and is not negotiable. Way v. Smith, 111 Mass. 
523; Stults v. Silva, 119id. 137. Mahoney v. Fitzpatrick. 
Opinion by W. Allan, J. 


WILL — BEQUEST OF SUM TO BE FREE FROM CLAIMS 
OF CREDITORS.— Testator by his will provided thus: 
“T give the sum of $75,000 to my executors in trust to 
invest the same in such manner as to them may seem 
prudent, and to pay the net income thereof semi-annu- 
ally to my brother C. during his natural life,such pay- 
ments to be made to him personally when convenient, 
otherwise upon his order or receipt in writing, in either 
case free from the interference or control of his credit- 
ors,my intention being that the use of said income shall 
not be anticipated by assignment.’’ The principal and 
any accrued interest or income were after the death 
of the brother, etc., divided among his children. Held, 
that the interest of the cestui que trust C. could not be 
reached by his creditors. The question whether the 
founder of a trust can secure the income of it to the 
object of his bounty, by providing that it shall not be 
alienable by him or be subject to be taken by his cred- 
itors has not been directly adjudicated in this Com- 
monwealth. The tendency of the decisions however 
has been in favor of such a power in the founder. 
Braman Vv. Stiles, 2 Pick. 460; Perkins v. Hays, 3 Gray, 
405; Russell v. Grinnell, 105 Mass. 425; Hall v. Wil- 
liams, 120 id. 344; Sparhawk v. Cloon, 125 id. 263. These 
decisions recognize the principle that if the intention 
of the founder of a trust, like the one before us, is to 
give to the equitable life tenant a qualified and limited 
and not an absolute estate in the income, such life 
tenant cannot alienate it by anticipation, and his 
creditors cannot reach it at law or in equity. Whether 
a man can settle his own property in trust for his own 
benefit, so as to exempt the income from alienation by 
him or attachment in.advance by his creditors, is a dif- 
ferent question. But any other person having the entire 
right to dispose of his property may settle it in trust 
in favor of a beneficiary, and may provide that it shall 
not be alienated by him by anticipation, and shall not 
be subject to be seized by his creditors in advance of 
its payment to him. Broadway National Bank v. 
Adams. Opinion by Morton, C. J. 


——_>____ 


CRIMINAL LAW. 

GAMING — PLEADING — UNCERTAINTY IN INDICT- 
MENT.— The Minnesotastatute provides thus: ‘‘ Who- 
ever by means of three-card monte, so called, or by 
any other form or device, sleight of hand or other 
means whatever, by the use of cards or instruments of 
like character obtains from another person any money, 
etc., shall be deemed guilty, ete.’’ An indictment 
charged that defendants did ‘ by means of three-card 
monte, so called, and other forms and devices and 
sleight of hand (a more particular description of which 
is to the grand jury unknown), from one T. by the use 
of cards and instruments of like character (a more 
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particular description of which is to the grand jury 
unknown), feloniously, etc., receive, etc., $20, etc.’’ 
Held, that the indictment was sufficiently certain as 
respected the offense charged. It is a general rule of 
criminal pleading that the offense charged should .be 
described with reasonable certainty, that the accused 
may know for what offense he is required to answer; 
that the court may render a proper judgment; and 
that the conviction or acquittal may be pleaded in bar 
of another prosecution for the same offense. But this 
geueral rule in favor of the accused is necessarily lim- 
ited to some extent by the possibilities of the case, and 
should not be so applied as to make the execution of 
the criminal laws to depend upon offenders leaving 
open to discovery by the grand jury the precise methods 
by which crime has been perpetrated, and all of the 
circumstances of its accomplishments. Said Bronson, 
C. J., in People v. Taylor, 3 Denio, 91: ‘‘This rule 
must not be carried so far as to punish or shield from 
punishment when it is plain that a crime has been 
committed; and therefore the indicting jurors are 
allowed to state that a particular fact, not vital to the 
accusation, is to them unknown.’ The authorities 
present illustrations of this in respect to crimes of 
almost every kind; for instance, as to the description 
of the instrument forged in an indictment for forgery 
(People v. Kingsley, 2 Cow. 522); as. to the means by 
which the crime was effected in indictments for man- 
slaughter, and murder and abortion (Commonwealth 
v. Martin, 125 Mass. 394; Commonwealth vy. Webster, 
5 Cush. 295, 323; State v. Williams, 7 Jones (N. C.) 446; 
Commonwealth v. Brown, 14 Gray, 419); as to the na- 
ture of a lottery scheme which as was considered 
should ordinarily (under the statute) be set forth (Peo- 
ple v. Taylor, 3 Denio, 91); and indictments for larceny 
and embezzlement afford frequent examples of the 
qualifications of the general rule. In the present case 
a more strict application of the rule ought not to be 
required than in the numerous cases where the qual- 
ification of it has been generally allowed. The offense 
charged as having been committed is such that natu- 
rajly the manner of its commission would be unknown 
to the victim himself, and to the grand jury inquiring 
into the matter. The indictment was not bad because 
of the allegation that the offense was committed in all 
of the ways and by all of the instruments named. 
There is applicable here a principle which has been 
recognized in a great variety of cases, viz., when 
a statute declares that the doing of a thing by any of 
several means shall constitute a criminal offense, an 
indictment charging the act as having been done by 
all of such means, set forth conjunctively (not being 
repugnant in themselves), is ordinarily sufficient. 
Queen v. Bowen, 1 Cox, Cr. Cas. 88; Queen v. Jen- 
nings, id. 115; People v. Casey, 72 N. Y. 395; Stevens 
v. Commonwealth, 6 Mete. 241; Commonwealth v. 
Eaton, 15 Pick. 273; Commonwealth v. Dolan, 121 
Mass. 374; Byrne v. State, 12 Wis. 519; State v. Bielby, 
21 id. 204; Wingard v. State, 13 Ga. 396; State v. 
Murphy, 47 Mo. 274. Minnesota Sup. Ct., May 27, 1882. 
State of Minnesota v. Gray. Opinion by Dickinson, J. 


LARCENY — BY CONVERSION OF GOODS FOUND.— A 
merchant sold acustomer some clothing. The customer 
left the clothing with the merchant for safe keeping 
and he placed it in a trunk in his store. Shortly after 
his clerk sold the trunk to defendant who took it away 
and appropriated the clothing therein to his own use. 
He did not endeavor to find the owner and denied to 
one making inquiry that he had the clothing. At the 
time of the sale of the trunk neither defendant nor the 
clerk knew that it contained anythiug, and the de- 
fendant paid for the trunk only. Held, that the de- 
fendant was properly found guilty of larceny. The 
owner of goods need not keep a constant manual pos- 








session of them to be protected in his right of owner- 
ship. And thongh he forget the place in which he laid 
them, or though for any other reason he knows not 
where they are, still they remain his. See Griggs v. 
State, 58 Ala. 425. If at the time of the finding (which 
was when he discovered the articles in the trunk), the 
felonious intent did not exist, though there may bea 
subsequent concealment of the goods or a denial of all 
knowledge of them, and a fraudulent appropriation of 
them, the offense is not larceny. Whether the criminal 
intent co-existed with the finding is a qnestion for the 
jury. It may be a question of difficulty, but it is to be 
ascertained by the jury just as the intent with which 
any act done is ascertained, by a careful examination 
of the facts and circumstances attending and imme- 
diately following the finding. For the purpose of 
showing such intention, inquiries as to his, the finder’s, 
conduct, and all the circumstances preceding, accom- 
panying or following such taking, so far as they are 
relevant, ure as in all other cases of similar accusation 
admissible; and when the goods were obtained by 
finding, it is from the nature of the case, very import- 
ant to ascertain whether the accused knew or had the 
means of knowing the owner, or endeavored to discover 
him, or made known or concealed his acquisition; and 
generally how he conducted with the goodsin order 
to determine whether he intended originally to convert 
them to his own use, or to restore them to the owner. 
No arbitrary or artificial importance or effect is at- 
tached to these circumstances when they are disclosed 
by the evidence; they are only evidential of the 
intention of the accused and as such to be weighed by 
the jury. Ransom v. State, 22 Conn. 156. Texas Court 
of Appeals, Jan. 28, 1882. Goss v. State of Texas. Opin- 
ion by Hurt, J. 


TRIAL — INCOMPETENCY OF JUROR — WAIVER.— A 
prisoner by failing to examine a juror as to his residence 
at the trial waives the objection to his competency 
that he is not a resident of the county. The person 
called as juror is sworn to answer questions touching 
his competency asa juror. The object of the examin- 
ation is to ascertain whether the person then being 
examined is a suitable person to sit as a juror in that 
case. In other words, whether he possesses the neces- 
sary qualifications, and is indifferent between the par- 
ties. A party cannot neglect-to question a juror as to 
his qualifications, and afterward allege his own neglect 
as ground for relief. But the attormeys for the plaintiff 
claim that the rule laid down in Wilcox v. Saunders, 
although applicable to civil actions, does not apply to 
criminal cases. The reason of the rule certainly is the 
same in criminal as well as in civil cases. In the case 
of Parks v. State, 4 Ohio St. 230, where the accused 
was found guilty of murder in the first degree, the 
court say: ‘* The defendant was bound to avail himself 
of every objection to the jurors known at the time of 
impanelling the jury; and he could not be allowed to 
reserve an objection of this kind (the juror had ex- 
pressed an opinion that the accused was guilty) toa 
juror until after verdict against him, and then make 
it a ground for a new trial.”” In the case of Beck v. 
State, 20 Ohio St. 228. Beck was found guilty of arson, 
and sentenced to the penitentiary. One Hickey, who 
had been a member of the grand jury that found the 
indictment, was called as a talesman, and served as a 
juror upon the trial, but no inquiry seems to have been 
made of him in regard to that matter. The court says 
*The court below was justified iu regarding the failure 
to interrogate the juror, or to make inquiry into the 
subject-matter of this cause for challenge before the 
jury was sworn, as a waiver of the same. See also 
Crey v. State, 32 Ind. 384; King v. Sutton, 8 B.& C. 
417; State v. Quarrel, 2 Bay, 160; Kingen v. State, 46 
Ind. 132; Bradford v. State, 15 id. 347. Nebraska Sup. 





520 


“THE ALBANY LAW JOURNAL. 











Ct., April 4, 1882. Hickey v. State of Nebraska. Opin- 
ion by Maxwell, J. 


_——— 


NEW BOOKS AND NEW EDITIONS. 


McADAM ON LANDLORD AND TENANT. 


The Rights, Duties, Remedies and Incidents belonging to and 
growing out of the relation of Landlord and Tenant, in- 
cluding the law and practice on Summary Proceedings, 
under the statute peculiar to that relation. By David Mc- 
Adam, one of the Justices of the Marine Court of the city 
of New York. With Forms. Second edition. NewYork: 
Geo. 8S. Diossy, 1882. Pp. 1, 1878. 

We found occasion to speak well of the first edition 
of this work, 13 ALB. Law Jour. 48. It seems to us 
well arranged and well adapted to use in this State. 


GIAQUE AND McCiurRe’s DoweR AND COURTESY- 
TABLES. 


Tables for ascertaining the present value of vested and con 
tingent rights of Dower and Courtesy, and of other life 
estates, based upon the Carlisle Table of Mortality, com- 
puted and compiled by Florien Giaque and H. B. Mc- 
Clure, members of the Cincinnati Bar. Cincinnati: Rob’t 
Clarke & Co., 1882. Pp. viii, 178. 

We believe this is the only work on this subject now 
accessible at any reasonable price. It will be very 
useful of course if accurate, and it seems from the 
author's preface that extraordinary precautions have 
been taken to render it accurate. The book is admi- 
rably printed. 


Bump ON FRAUDULENT CONVEYANCES. 

A Treatise upon Conveyances made by debtors to defraud 
creditors. Containing references to all the cases both 
English and American. By Orlando F. Bump. Third 
edition. Baltimore: Cushings & Bailey, 1882. Pp. xviii, 
705. 


This work has an excellent reputation, and is much 
cited by the judges. The first edition was in 1872. 
We have used it considerably in our own researches, 
and have always found it an intelligent and trust- 
worthy guide. We have no hesitation in reeommend- 
ing it as probably the best of its class. It has an ample 
table of cases and index, and an appendix giving the 
various State statutes. It is well printed. 


——_¢— 


COURT OF APPEALS DECISIONS. 


‘EE following decisions were handed down, Decem- 
ber 15, 1882. 


Judgment affirmed with costs — Davidsburgh v. The 
Knickerbocker Life Insurance Company; Mason v. 
Libbey; Ryan v. Cochran; Metropolitan National Bank 
of New York v. Lloyd; Spring v. Short; Sitterly v. 
Gregg; Arnold v. Arnold.— Judgment reversed, 
new trial granted, costs to abide the event — Smith v. 
Cross.—— Order of General Term modified so as to 
order a reduction of the assessment to the sum of 
$556.62, and as 30 modified affirmed, without costs in 
this court to either party — In re Auchmuty, to vacate, 
etc.—— Order reversed and motion denied, with costs 
—Lavalle v. Skelly.— Order affirmed with costs — 
Schurer v. The New York Central and Hudson River 
Railroad Company; Wright v. Tiffany; In re Joseph 
Matthews, guardian, etc.——Judgment of General 





Term reversed and judgment dismissing the complaint 
ordered for the defendant, with costs — Carleton v. 
Dorey and the Mayor, etc., of New York.—— Judgment 
modified by striking therefrom so much thereof as 
required the giving of the bond and making the same 
a judgment of foreclosure in the usual form, and thus 
modified, affirmed without costs, in the Supreme 
Court, or in this court to either party — Stoddard vy. 
Gailor.—— Order reversed and matter remitted to 
the General Term to pass upon the merits, without 
costs — Devlin v. The Mayor, etc., of New York, and 
Donatdson.— Motion to file return without county 
clerk’s certificate denied, without costs — Dow v. Dar- 
ragh Motion to vacate judgment dismissing appeal 
granted — Killum v. Clark.—— Motion to open default; 
leave given to apply to the court below for vacation of 
judgment and the return of the remittitur to this 
court, and on such return, which is requested, default 
opened on payment by the appellant of costs of the 
default and $10 costs of this motion, such application 
to be made and costs to be paid on or before the 27th 
day of December, instant — Schwarz v. Carney.— 
Motion to dismiss appeal denied — In re Archambault 
v. Supervisors of Ulster Cownty.— Motion to be al- 
lowed to be excused from passing the Regent’s exam- 
ination for law students; leave granted to apply for the 
Regent’s examination in 1883, and to file a Regent’s cer- 
tificate nunc pro tuncas of the 6th day of September, 1882 
—Inre Frank M. McMillan, a student at law. Ordered 
that the court take a recess until the 28th inst. until 4P. 
M.,when it will meet for cousultation and the decision 
of cases, and that the court then adjourn until the 16th 
day of January, 1883, at 10 A. M., for the hearing of 
causes the returns in which shall have been filed with 
the clerk of this court on or before the 30th day of 
December, inst., and that the clerk prepare a calendar 
of such causes for the January term, 1883. Only those 
causes will be placed on the new calendar in which 
notices of argument, with proof of service, shall be 
filed with the clerk on or before the 30th day of De- 
cember, 1882. Notices of argument claiming a prefer- 
ence must strictly comply with rule 20 of this court. 
The following decision of importance to the whole 
bar of the State has been rendered: Motion to file 
return without county clerk’s certificate — George W. 
Dow et al. v. James Darran. Earl, J. Section 1,315 
of the Code requires that the return to this court shall 
be certified by the clerk of the court from which the 
appeal is taken, and that the appeal must be beard 
upon such certified return. Rule 1 of this court makes 
the same requirement. Section 3,301 of the Code pro- 
vides for the compensation to be made to clerks of 
courts of record for services to be rendered by them. 
That section was amended by chapter 399 of the laws 
of 1882 by adding to the end thereof this clause: 
‘““Where the attorneys for all the parties interested, 
other than parties in default against whom a judgment 
or final order has been taken and is not appealed from, 
stipulate in writing that a paper is a copy of any paper 
whereof a certified copy is required by any provision 
of this act, the stipulation takes the place of acertificate 
as to the parties so stipulating, and the clerk is not 
required to certify the same or entitled to any fee.” 
Therefore we do not think this was intended to alter 
the effect of section 1,315 0r the rule of this court. 
Where the parties to such a stipulation alone are in- 
tended, the stipulation will take the place of the clerk’s 
certificate, but they cannot by stipulation make upa 
case for this court until the law shall be further 
changed. The returns to this court should be made 
by a responsible officer under the sanction of his official 
oath and his responsibility to the law. Any other 
practice would be extremely unwise and mischievous. 
The motion should be denied. 
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CURRENT TOPICS. 


UR English professional brethren are now com- 
pletely happy. The new ‘Royal Courts of 
Justice” has been opened. Westminster Hall is 
only a memory and a tradition. There was a pro- 
cession of the judges in full uniform; the Queen 
made a Speech, and the Lord Chancellor made a 
Speech; there were Addresses by the Prince of 
Wales and the workmen; and every thing was con- 
ducted with that intense humility on the part of 
the ‘‘subjects” and that affable condescension on 
the part of the ‘‘sovereign’”’ which is a necessary 
part of the English comedy of State affairs, and 
which makes all parties comfortable and never im- 
poses on anybody. Our legal contemporaries glow 
with accounts of this important Affair. The Law 
Times issues an eight-page supplement devoted to 
it, accompanied by a double-page picture of the 
new building, which building, we are bound to say, 
is almost as bad in exterior as our new capitol. We 
venture to guess that there is not a room in it suffi- 
ciently lighted. But we are glad to know that the 
‘*ceremony went off with great brilliance;” that 
‘the nation never witnessed a grander sight, a 
more gorgeous display, or a more brilliant and pic- 
turesque ceremonial;” that ‘‘the programme was 
carried out with perfect smothness;” that the Inns 
of Court ‘‘ ventured to approach Her Majesty,” and 
lived through it; that the Queen read her Speech 
“in a clear ringing voice, with admirable emphasis ” 
(probably the result of domestic extemporaneous 
practice); that the lord chancellor did not faint 
away with emotion, although ‘‘his voice was a little 
unsteady at first, and some nervousness” was no- 
ticeable (but ‘‘ probably a lord chancellor will never 
again be called upon to address the Sovereign in 
the presence of all the judges, the leaders of the 
bar, and the members of the Legislature”); that 
the judges are ‘‘ deeply sensible of their own short- 
comings,” but ‘‘ encouraged by your majesty’s gra- 
cious approval ” will try hard to do their duty; and 
finally that ‘‘the attorney-general humbly prayed 
Her Majesty, on behalf of the bar of England, to 
direct the proceedings of the day to be entered upon 
the records of the Supreme Court, and the lord 
chancellor signified it as the royal will that ‘the 
thing should be done as prayed.’” There are of 
course a few flies in this pot of ointment, a few of 
the habitual growlings of John Bull over his choic- 
est. blessings; for example, because there was “ inad- 
equate space allotted in the hall to the junior bar 
and solicitors;” and because certain ‘‘lawyer- 
knights elect” were not ‘‘dubbed on the spot.” 
But after all there was a ‘‘sea of full-bottomed 
wigs,” which Hamlet would probably call ‘‘a sea 
of troubles,” and the Scripture would describe as 
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wigs, the Law Journal narrates the following amus- 
ing incident of the occasion: ‘‘An unwashed citi- 
zen put his head through the window of a carriage- 
and seeing inside a gentleman arrayed in a brocaded 
silk robe and full-bottomed wig, exclaimed, ‘ Here’s 
one of the idle fellows that we have to slave for !’ 
He could hardly have made a worse hit; for the sub- 
ject of his satire was the solicitor-general, who is 
one of the hardest workers among the Queen’s sub- 
jects, as well as one of the least pretentious.” All 
nations were represented on this great occasion, their 
representatives being arrayed in their distinctive 
national costume, and oh ! it fills our souls with joy 
to be assured that ‘‘the American minister was con- 
spicuous in the severely simple white tie and ‘swal- 
low tail’ of the Great Western Republic ” — appro- 
priate garb for one who ‘‘ waited” upon the Queen. 
Now let us hope that the Law Times’ boast, in speak- 
ing of the fusion of law and equity, is warranted — 
that ‘‘no suitor is ever sent empty away.” 


The New York Times thinks that if the judges 
were allowed secretaries ‘‘ skillful counsel would 
find ways to get suggestions before a judge through 
his secretary,” and that an intended decision might 
be ‘‘made krown in advance through an interested 
party by the samechannel.” But many judges have 
been allowed or have employed secretaries, and no 
such result has been observed to our knowledge. 
The Times also informs us that ‘it is said that Chan- 
cellor Kent introduced the practice of written opin- 
ions. If so, he has much to answer for.” He prob- 
ably did so, in this State, and it is one of the best 
things he ever did for jurisprudence. A system of 
law without a Code is bad enough, but one without 
written opinions would be no system at all_— The 
Times is in error in supposing that the question of 
validity of a marriage outside of this State by a 
party prohibited by a divorce decree of this State 
from remarrying, has not been settled by our courts. 
The decision of the Court of Appeals in Van Voor- 
his v. Brintnall, 86 N. Y. 18; 8. C., 40 Am. Rep. 
505, 24 Alb. L. J. 348, distinctly holds such a mar- 
riage valid here, if valid where made, although the 
party went out of this State to evade the decree. 


Governor Stephens, of Georgia, has pardoned Cox 
for murdering Alston, after an imprisonment of three 
years. He says he did this at the request of a great 
number of the most respectable citizens in that com- 
munity, including legislators and clergymen. Likely 
enough; and if the majority of the community want 
Cox pardoned we do not know why he should not 
be. It is a warning however to men who value 
their own lives, to get out of or stay away from that 
community. Cox bullied and drove Alston into a 
fight, and after Alston in self-defense had nearly 
killed him, he suceeeded in killing Alston. It was 
a deliberate and cruel murder; even a Georgia jury 
found him guilty; but if Georgia likes to have such 
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murderous bullies walking about unchecked, it is 
her privilege. We observe that 7’he Nation has a 
southern correspondent who asserts that it is not the 
habit of the southern people to goarmed. This will 
be news to northern people, and to the surviving 
relatives of many southern people who have been 
murdered. We know that it is the habit of a great 
number of northern people to go armed, and judg- 
ing from results we infer that the habit prevails to 
a great extent in the south. 


Our State Bar Association now have comfortable 
quarters at room number one, in the new capitol. 
Mr. Henry C. Stryker, the clerk, who has charge of 
the room, may be addressed there or at his office, 
No. 93 State street, in this city. 


Chief Justice Sharswood, in response to a toast in 
his honor at a dinner given to him by the Phila- 
delphia, on the 20th instant, on his retirement 
from office, presented some interesting statistics of 
the amount of legal business in Pennsylvania. He 
stated that in 1868 the argument list of the Supreme 
Court showed 660 cases, and 375 were disposed of. 
In 1879 the list had increased to 1,339, and 860 were 
argued. This year the list contained 1,029, and 716 
were argued. There are 77 law judges in the State. 
The late chief justice recommends the _ establish- 
ment of an intermediate court of appeal, which we 
suppose would correspond to our general term of 
the Supreme Court. He says very truly that the 
court is overburdened, and adds: ‘‘ It is, indeed, a 
most difficult problem for any court to reconcile 
that speed which is necessary to prevent such delay 
as practically amounts to a denial of justice with 
the care, study, and deliberation required to arrive 
at the proper determination of important questions. 
Festina lente is the simple rule; but in its applica- 
tion — hie labor, hoc opus est.” 


It seems that it is the ‘‘ American Law Review” 
that has absorbed the ‘‘ Southern Law Review,” and 
not vice versa. The new publication will hail from 
St. Louis, and the tworeviews will henceforth ap- 
pear under the name of the ‘‘ American Law Re- 
view. 


Judge Arnoux has held that the Jews, under the 
Penal Code, have no right to open their places of 
business on Sunday, except as christians have the 
right. This is familiar law, and its constitutionality 
has been repeatedly recognized by the courts. In- 
deed, the unconstitutionality of an ordinance allow- 
ing Jews to sell goods on Sunday has been declared, 
on the ground that it gave them a privilege denied 
to others. City of Shreveport v. Levy, 26 La. Ann. 
671; S.C. 21 Am. Rep. 553. Judge Arnoux also 
holds that it is not ‘‘ necessary ” to sell cigars on 
Sunday. So holds Mueller v. State, 76 Ind. 310; 
8. C., 40 Rep. 245. 





We do not believe that every public man whom 
the New York Times accuses of being a rascal, or a 
fool, or both, is under any obligation to make a pub- 
lic denial. So we do not see that Attorney-General 
Russell was under any obligation to deny the Times’ 
foolish story that he was retained by Jay Gould to 
represent his interests in a litigation to which he 
had been called on to lend the name of the people 
as prosecutor. But Mr. Russell having duly denied 
that he is a rascal or a fool, about all the Times finds 
to say is that it does ‘‘ not at all change our opinion 
as to the principle which Mr. Russell was repre- 
sented as defending,” 7. e., which the Times had 
represented Mr. Russell as defending; and to ex- 
press the pious hope ‘‘that Mr. Russell will be 
strengthened by public confidence and good will to 
adhere to the spirit of the letter in which his ex- 
planation is made.” All of which is equivalent to 
saying that ‘‘ Mr. Russell having denied our charge, 
we still believe he would have been guilty if he had 
been guilty, and we hope he will have strength to 
keep on in his innocency,” which is cool, 


—_——_>—_—_———_ 


NOTES OF CASES. 


[* Drury v. Young, 58 Md. 546 (Mr. Stockett’s ad- 

vance sheets) it is held that a memorandum un- 
der the statute of frauds is sufficiently ‘‘signed ” 
by the name being printed in a letter-head, the con- 
tract being underwritten. The court said: “‘ Office 
of Drury, [jams & Rankin, wholesale and retail gro- 
cers and dealers in flour, feed and fertilizers, corner 
Gay and High streets. E. T. Drury, W. H. Ijams, 
Jr., 8. M. Rankin, Jr. Baltimore, August 27, 1881. 
Sold W. H. H. Young & Co., 2,500 cans, say 5,000 
dozen C. C. C. tomatoes, at $1.10 per dozen cash; 
cars at Philadelphia depot, Baltimore, Md. 5,000 
dozen, at $1.10 ets., $5,500.00.’ It appears that all 
the words preceding the words ‘ Baltimore, August 
27, 1881,’ were printed, and that the printed part 
was a letter-head, and the written portion under the 
heading. The names of the defendants being in 
print, and at the beginning of the nete, the ques- 
tion is, whether it is a sufficient signing ? It is en- 
tirely immaterial in what part of the instrument the 
name of the party to be charged appears, if it is 
put there by him or by his authority. Higdon v. 
Thomas, 1 H. & J. 152. This decision of our court 
settles the question that the place of the signature 
in the memorandum is immaterial, and the English 
cases are equally emphatic, that the name may as 
well be printed as written, if the printed name is 
adopted by the party to be charged. In Schnider v. 
Norris, 2 M. & 8. 286, Lord Ellenborough decided 
that the appropriation and recognition of a printed 
name was sufficient. It is therefore a sufficient 
signing if the name be in print, and in any part of 
the instrument, provided that the name is recog- 
nized and appropriated by the party to be his. The 
note or memorandum in this case upon its face con- 
tains all the necessary terms of a complete bargain. 
The names of the vendors and purchasers, the quan- 
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tity and quality of the goods contracted for, the 
price at which they were sold, and the terms of sale, 
and the place of delivery, are all clearly expressed 
therein, and make a sufficiently good memorandum 
required by the statute.” 


In Cleveland, ete, R. Co. v. Walrath, Ohio Su- 
preme Court, 8 Cin. L. Bull. 294, it is held that a 
passenger, by train of a railroad company, travelling 
in the coach of a sleeping car company, may prop- 
erly assume, in the absence of notice to the con- 
trary, that the whole train is under one manage- 
ment, and in such case, where he sustains injury by 
the negligence of one in the employ of the sleeping 
car company, he may maintain an action against the 
railroad company; and that on proof of injury sus- 
tained by such passenger by the fall of a berth with- 
out his fault, a presumption arises that the railroad 
company is liable. The court said on the former 
point: ‘‘ Counsel for plaintiff in error argue in this 
case that sleeping cars have become recognized as 
so far necessary to the comfort and convenience of 
passengers by railway, that railway companies may 
be compelled to attach the coaches of sleeping car 
companies to their trains, when they have failed to 
provide their own cars for such purposes, in which 
case there should be a corresponding modification 
of the liability of the railroad company, and that 
whether the arrangement between the companies be 
enforced or conventional, the railroad company 
should not be liable for injury to passengers result- 
ing from negligence of the agents of the sleeping 
car company. In support of this view, attention is 
called to the fact that in Penn. Co. v. Roy, 102 U. 
$. 451 (22 Alb. Law Jour. 510), when the liability 
of the railroad company for an injury received in a 
car of a Pullman Palace Car Company was asserted, 
Harlan, J., lays stress on the fact that the railroad 
company had published and circulated cards which 
were in such form as to induce the belief that the 
sleeping car was under the management and control 
of the railway company. But on examination of 
the whole opiuion, we find there was no intention 
to place the liability on such narrow ground; and 
we have no hesitancy in saying, that in the absence 
of notice that the company will not be liable for de- 
fective appliances in the sleeping car, or negligence 
of servants of the sleeping car company, a passen- 
ger may well assume that the whole train is under 
one general management. Thorpe v. Railway Co., 
76 N. Y. 402; S. C., 32 Am. Rep. 325.” To the 
same effect, Kinsley v. Lake Shore, etc., R. Co., 125 
Mass. 54; S. C., 28 Am. Rep. 200. 


In Diehl v. Woodruff Sleeping Car Co., Supreme 
Court of Indiana, November 28, 1882, 15 Cent. Law 
Jour. 477, an action by appellee against appellant 
to recover the value of certain property stolen from 
his person while occupying a berth in one of appel- 
lant’s sleeping cars, it was held that “a sleeping car 
company is not liable as an innkeeper or common 
carrier, but it impliedly agrees to keep watch over 





its patrons while asleep, and to take reasonable care 
to prevent the theft of their goods and money from 
their persons. The case of an occupant of a berth in 
a sleeping car is similar to that of the occupant of 
a state room on a steamboat, and it has been held 
that a steamboat company is liable to such occu- 
pant, in the absence of negligence or fraud on his 
part, for the value of goods stolen from him during 
the night. It was found by the court that two 
sleeping cars in the train were under the charge of 
one conductor, and that he left the train in the 
night, and for eighty-four miles there was no con- 
ductor in charge of the cars, and therefore one con- 
ductor had charge of four cars. Each car had a 
porter, but he had duties which were inconsistent 
with his keeping watch over the occupants, These 
facts clearly showed negligence on the part of the 
company.” The opinion in the Superior Court in 
this case may be found in 22 Alb. Law Jour. 90. 
See also, Palmeter v. Wagner, 11 Alb. Law Jour. 
149; Blum v. Southern Pullman Palace Car Co.. 1 
Flip. 500. 


In Mackinnon v. Thompson, Canada Queen’s Bench 
November 20, 1882, 5 Can. Leg. News, 396, it was 
held that where the business of a biscuit maker was 
sold, ‘‘with the good-will and all advantages per- 
taining to the name and business” of the vendor, 
this included the trade-mark, and the vendor could 
not continue to use a trade-mark exactly like that 
formerly used by him, though it consisted of his 
own name and arms stamped on the biscuit. The 
court said: ‘This suit began by an injunction to 
prevent the appellant using a trade-mark on biscuits 
the word ‘ Mackinnon’s,’ under which there was a 
stamp of a boar’s head holding a bone in its jaws. 
It appears that respondent purchased from appellant 
his stock-in-trade as a biscuit manufacturer, ‘ with 
the good-will and all advantages pertaining to the 
name and business’ of the vendor, appellant, in said 
business. The appellant, before the sale of the 
business, used the words and stamp as above, and 
respondent continued to use them after his purchase, 
Subsequently appellant commenced business as a 
biscuit manufacturer, and used a stamp precisely 
like that he used before. Now, two questions arise: 
First. Did respondent, by the purchase of the good- 
will of the business, in the terms used, purchase the 
appellant’s trade-mark? Second. Does the use of 
the name and the armorial bearings of a family in a 
trade-mark alter the character of a trade-mark? I 
cannot fancy there can be any difficulty as to the 
first question. The words cover the advantages to 
be derived from the name and business of the said 
John Mackinnon, and it is not contended that the 
stamp and label used were not part of his business. 
As to the second question, it has been ingeniously 
asked — did Mackinnon cease to have a right to use 
his own name and the arms of his family? I think 
that would be carrying the interpretation rather far, 
and farther than is necessary on this appeal. It is 
not a question here whether he abandoned the use 
of his own name and arms; but whether he can so 
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combine them, as a biscuit baker, as to make a 
stamp exactly like that of his old trade-mark. And 
on this point I have not the least hesitation in say- 
ing he cannot, and that being his own name and 
arms does not in the least affect the question. If 
he finds any advantage or satisfaction in the special 
use of his name and arms, he must combine them 
in such a way as not to interfere with the trade- 
mark he has sold.” 


In Devlin v. Commonwealth, Supreme Court of 
Pennsylvania, November 20, 1882, 13 Pittsb. Leg. 
Jour. 143, it is held that letters of administration on 
the estate of a living person are absolutely void, and 
do not protect voluntary payments. The court said: 
**Tt might indeed be true that were we to concede 
to the register judicial powers of a general charac- 
ter, as was conceded to the surrogate of the State 
of New York, in the case of Roderigras v. East River 
Bank, 63 N. Y. 460; 8. C., 20 Am. Rep. 555, the de- 
cree in the case in hand might be regarded as con- 
clusive until reversed. But we are not disposed to 
regard this case as authority. Its standing as such 
is not only very much weakened by the dissent of 
three of the seven judges, who composed the court, 
but as was said by Judge Redfield, in his note to 
this case, 18 Am. Law Reg. (N. 8.) 212, the case is 
perhaps without precedent, either in America or 
England. But whatever may be the surrogate’s ju- 
risdiction under the statutes of New York, certain 
it is that under our act of 15th March, 1832, the 
register’s powers are special and limited. By that 
act he has power to issue letters of administration 
on estates of dead persons only, and not on estates 
of the living. His decrees are final and conclusive 
until reversed by a superior tribunal, when under 
the statute he has jurisdiction, but if made without 
jurisdiction they are worthless and void, and may 
be impeached in any collateral proceeding. That 
this granting of letters upon the estate of a living 
person, though supposed to be dead, is not only a 
voidable but a void act, is a legal conclusion sup- 
ported by abundant authority. In McPherson v. 
Cunliff, 11 8. & R. 422, Mr. Justice Duncan shows 
the distinction between those acts of the Orphans’ 
Court which are voidable only, and those which are 
wholly void. He says: ‘That which gives juris- 
diction to the Orphans’ Court is the death of the 
owner of the estate, and that if letters of adminis- 
tration were taken on the effects of a living man, or 
of one who died testate, the administration would 
be void, and there would be no administrator to 
act, no party before the court, consequently all the 
proceedings would be null, but that wherg an execu- 
tor obtains payment on a void will, such payment 
cannot be impeached, notwithstanding the probate 
was afterward declared to be invalid.’ The distinc- 
tion between the cases thus stated he explains by 
saying the probate on the will of a living person is 
ipso facto void, because of the want of jurisdiction, 
but where the person is dead the Orphans’ Court 
has power over his estate, and one acting on the 
faith of its decrees will be protected. This is pretty 
much a restatement of the case of Allen v. Dundas, 





3 T. R. 129-130, in which Justices Ashurst and Bul- 
ler hold precisely the same opinion. So the argu- 
ment made use of by Chief Justice Marshall, in 
Griffith v. Frazier, 8 Cr. 23, is of like import. 
* * * At the risk of being considered tedious, I 
have thus quoted at some length from the opinion 
of the chief justice, for I regard it as settling, so far 
as persuasive authority can go, the case in hand. 
Furthermore, in the case of Jochumsen v. Suffolk 
Savings Bank, 3 Allen, 87, we have a case directly in 
point. * * * Among several cases to which our 
attention has been directed by the counsel for the 
plaintiff in error is that of Miller v. Beates,3 S. & R. 
490, where on the presumption of the death of one 
John G. Schlosser, arising from an absence of many 
years without being heard from, a legatee over was 
permitted to recover without being required to give 
a refunding bond. Here however there was no pre- 
tense in the way of evidence to rebut the presump- 
tion of the death of the first taker, hence nothing 
to impeach the decree of the register. More than 
this, the executor was fully protected by the judg- 
ment of ‘a court having undoubted jurisdiction over 
the parties, and whose judgment could not be col- 
laterally contested. There is therefore no kind of 
analogy between this case and the one in hand. 
Had John F. Devlin been compelled by a court of 
competent jurisdiction to pay to the administrator 
the money in controversy, his case would have been 
very different, but having voluntarily made pay- 
ment to one whose authority was at best but prima 


Jacie, he assumed all risks, and must now bear the 


consequences of the failure of that assumption.” 
To the same effect, Melia v. Simmons, 45 Wis. 334; 
S. C., 30 Am. Rep. 746, and note, 748; and see Rod, 
erigas Vv. Hast River Savings Institution, 76 N. Y. 316; 
8. C., 32 Am. Rep. 309. 


Wanda S. was born in Prussia, January 24, 1857, 
and remained in that country till August 25, 1879, 
when she married an Austrian citizen, and removed 
with him to Austria, and thereby became a citizen 
of that country. On October 19, 1880, she executed, 
at Prague, a bill of exchange. To a suit afterward 
brought on the same she pleaded minority. By the 
laws of Prussia majority is attained at twenty-one, 
by those of Austria at twenty-four. The Supreme 
Court at Prague decided that when a woman had 
become of full age and thereby sui juris in a for- 
eign country, this was a personal right which was 
not taken away by her marriage to an Austrian citi- 
zen, whereby she herself became a subject of Aus- 
tria, and that she must be deemed to remain compe- 
tent to act in her own right. The Imperial Supreme 
Court affirmed this judgment, for the reasons therein 
stated. — Vienna Juristische Blatter. 


—————_>—_——_ 
LAW AND LAWYERS IN LITERATURE.* 


T is my purpose to show how the Law and the 
Lawyers have been depicted in Literature. I 





*Introduction to “Law and Lawyers in Literature,” by 
Irving Browne; Boston, Soule & Bugbee, 1883. 
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shall do this by extracts from the chief dramatists, 
novelists, historians, essayists, and moralists, with 
occasional notes of illustration, suggestion, or pro- 
test. There is, undoubtedly, and always has been, 
a tendency on the part of mankind to rail against 
and make fun of all the learned professions. To 
call the clergyman a hypocrite, the physician a mur- 
derer, and the lawyer a liar, has long been one of 
the favorite amusements of a numerically considera- 
ble part of mankind. Much of this is mere badi- 
nage, but a good deal is serious; and in the portion 
that is not avowedly serious, there is frequently a 
grain of earnest. The mass of men do not love men 
who are able to get a living, and attain honors, 
without the use of money or muscle. The capital- 
ist thinks very little of those who do not lean upon 
capital; the merchant has no great respect except 
for the results of trade; the mechanic is envious of 
one who is not obliged to toil with his hands. So, 
from all these classes, there is a continual undercur- 
rent of chafing of the professional men. They are 
only tolerated because and when they are indispensa- 
ble. The clergyman is called in to scare away the 
terrors of sickness and death; the physician is sum- 
moned to cure the pains and ills of life; the lawyer 
1s retained to rescue estates, to make wills, to de- 
fend against criminal accusations. Quite in propor- 
tion to the carelessness and indifference, or the hos- 
tility and envy, with which the learned men have 
been regarded, are the slavishness of the depend- 
ence and the implicitness of trust which are shown 
when the learned men become necessary or con- 
venient. A man who is or imagines himself dying 
forgets the sport he has made of the clergyman’s 
long face, sober dress, solemn ways, set speech, and 
quarrels with other sectarians, and has him in at 
once to pray over him. Even if he has neglected and 
scoffed at him all his life, he is pretty sure to want 
him toward the last. So, when a man has the gout 
or the stomach-ache, he forgets what he has merrily 
said about calomel and high dilutions, the fatality 
of medical councils, the appropriateness of the doc- 
tor’s heading the funeral procession, and the like, 
and shrieks for the doctor in a roaring hurry. And 
so when a man wants a contract or a will drawn, or 
to sue, or to defend a suit, or to get rid of his wife, 
or to prevent his wife getting rid of him, or to res- 
cue his own estate, or to capture somebody else’s, 
he retains legal counsel, and forgets all about his 
long speeches and long bills, his wig and his gown, 
and his green bag, his willingness to serve the first 
paying comer, and his zeal, which, like the afflic- 
tion of the hired mourner in the East, is at the ser- 
vice of his client without much regard to his de- 
serts. Men must have somebody to laugh at and 
abuse, and they do not always restrict themselves to 
the learned professions in this regard. There are 
certain tradespeople who serve a like purpose; as 
for example, undertakers and plumbers, who are 
avoided as much as possible, but who must be sent 
for in a hurry when the water-pipes burst, or the 
pitcher is broken at the fountain. 

The Law and the Lawyer have oftener been the 





subject of animadversion and ridicule on the stage 
than any other class and profession. Perhaps they 
have not suffered more abuse in general literature 
than the clergy, but the rascally attorney has always 
been a favorite character in the drama. Perhaps 
the playwrights, themselves originally an ostracised 
class, desired to bring down a powerful class to 
their own level. The lawyer is better game than 
the physician, for it requires the wit of a Moliére to 
make any thing of the latter; but the lawyer comes 
in play so handily that the vulgar playwright, sup- 
plemented by a vulgar actor, never fails to bring 
down the house by caricaturing an attorney. It 
must be admitted that a virtuous attorney would be 
of little interest on the stage. He is nothing but a 
lay-figure, even in Hogarth’s ‘‘ Marriage a la Mode.” 
We all are familiar with the conventional attorney 
of the ephemeral modern drama. We must not 
waste our time over him. But we will review the 
more respectable dramatists, and their method of 
portraying our subject. 

In like manner I shall not try to keep abreast with 
the absurdities which the crowd of modern light 
novelists und magazine-writers have endeavored to 
make pass for law. There are however occasional 
writings of this sort clever enough to deserve a 
passing allusion without warranting an extended 
quotation or commentary. For example, the most 
graphic account of the deliberations of a jury on 
which there are eleven obstinate men, that has ever 
come under my notice, is to be found in a story in 
‘“* The Century” magazine for November, 1881, enti- 
tled ‘‘ Eli.” The queer characters constituting the 
jury are admirably depicted; and the various argu- 
ments which the eleven brought to bear upon the 
one are narrated with a knowledge of human nature 
that led me for a moment to suspect that the author 
is a lawyer, or has sat on a ‘‘hung” jury. Espe- 
cially amusing is the device of the eleven to worry 
out the one by allowing ten to sleep, and another to 
argue with him, by turns, all night. But after all, 
this fine image with head of gold has feet of clay. 
What is the evidence upon which the eleven are so 
ready to convict the prisoner of robbery? The 
offense charged is the robbery of a bank-vault, the 
lock of which is tound broken, but which experts 
say was first unlocked. Only-two persons have keys 
—the president, and the prisoner (who had recently 
taken the cashier’s place, and performed his duties 
in his absence for a short time.) On the night of 
the robbery, the prisoner, who was a fisherman, was 
seen at one o’clock coming across the fields from the 
direction of the bank, with a large wicker-basket 
slung over his shoulders. He said he had been eel- 
spearing. The president swore that he himself did 
not rob the bank. This is all the implicating testi- 
mony reported. None of the plunder traced to the 
prisoner, no sudden affluence, no suspicious conduct 
no confession or significant admission. The prisoner 
proved a good reputation. This was the evidence 
on which eleven men proposed to convict their 
reputable townsman! On such a case a jury might 
possibly disagree, but it would be eleven to one the 
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other way. Really, the gifted author should have 
taken legal counsel before he wrote this clever story, 
just as Bulwer did before he wrote ‘‘ Night and 
Morning.” 

Two other recent writers of fiction in magazine 
serials have tried their hands at depicting court- 
scenes, namely, Miss Woolson, in “ Anne,” in “Har- 
per’s;”” and Mr. Howells, in “ A Modern Instance,” 
in ‘* The Century.” Mr. Howells is cautious enough 
however not to describe a trial, but contents him- 
self with opening a default in a divorce case. The 
rascally plaintiff— husband, of course — runs away, 
and institutes a suit in Indiana—of course, al- 
though it might as well have been in Connecticut 
—for divorce for desertion, and gets his decree by 
default on service of process by publication in the 
newspapers. Providentially one of these newspa- 
pers falls into the hands of the wife’s friends; provi- 
dentially her father is an old lawyer up in Maine, 
who always hated the husband, and who starts by 
next train, and reaches the court just in season, is 
admitted on motion, makes an inflammatory speech, 
and providentially then and there tumbles down in 
a fatal paralysis. The scene is tolerably exciting, 
but cheap. Miss Woolson tells a wonderful tale of 
circumstantial evidence —how a left-handed ras- 
cal’s left hand found him out. All this is well 
enough for the readers of ‘‘ Harper’s” and ‘‘ Cen- 
tury,” but neither can be pronounced a great success 
so far as depicting court-scenes is concerned. In 
this respect, a little story, written by Mr. Deming, 
of Albany, N. Y., and published in ‘* The Atlantic” 
for April, 1882, is far superior. Indeed, I have 
never read any thing more correctly realistic. As 
the author is an old court stenographer, he had the 
advantage of knowing something of what he was 
talking about. But as nobody tumbles down in 
paralysis, or is discovered by his left-handedness, of 
course it is ‘‘dull” in comparison with the serials 
aforesaid. 

Of course I shall not include newspapers in the 
term ‘‘ literature.” For obvious reasons, I shall not 
say any thing against newspapers; but they are not 
literature. They do have a great deal to say against 
lawyers, and very little in their favor. This is some- 
what singular too; for as Napoleon said, if you 
scratch a Russian you find a Tartar; so I believe, if 
you scratch an editor, you very often find a lawyer. 
Mr. Lecky attributes much of the force and influ- 
ence of the modern English press to the strong infu- 
sion of lawyers in recent journalism. But these 
lawyer-editors are so powerful individually, and 
there are so many of them, that it is the part of dis- 
cretion to let them alone. Their power is a surprise 
to me, however; for the man who should stand on 
the corner of the streets, and utter his sentiments 
on any subject, political, legal, or moral, and would 
find no one to pay him any attention, will command 
wide-spread attention and considerable acceptance 
if he sets up as an editor, and prints the same senti- 
ments. Such is the superiority of written to parol 
evidence. The nearest approach to a newspaper to 


which I shall pay any attention is ‘‘ The Spectator.” 





I am confirmed in this determination by a recent 
number of the London ‘ 7ruth” newspaper. When 
& newspaper assumes superior correctness, not only 
by its name, but by its conduct, we are entitled to 
look for something a little above the ordinary in its 
representations of this subject. Yet in a recent 
number of this newspaper we find a story not a whit 
behind the average newspaper in legal absurdity. A 
lawyer is called on by an utter stranger to draw his 
will, and is offered the executorship and a legacy 
of five hundred pounds for his trouble. This is 
in strict confidence and secrecy; because the tes- 
tator proposes to cut off his family, and substitute 
his valet as beneficiary. The lawyer complies with- 
out any inquiries, and it does not even appear that 
any extra precautions in the execution are taken on 
account of the benefit which he is to take under 
the will. After this he gives the testator his check 
for two hundred pounds asa loan. Of course, the 
testator is the valet in disguise. Of course, too, the 
affair comes out all right; but it is on account of 
the superior shrewdness of the lawyer’s clerk. So 
much for Mr. Labouchere, the editor who writes 
‘“‘T” instead of ‘‘ we,” and assumes always to tell 
the ‘‘ truth.” 

I do not pretend that the following review is ex- 
haustive. It does not present all that I have found; 
and doubtless there is much that I have not found. 
But I hope that there is enough set forth to give 
the outlines of the portraiture, and to amuse readers 
who have any interest in the subject. 


———__>___——_ 


MORTGAGEE AS SUCH 
POSSESSION. 
I. 

THE law in reference to what constitutes a mortgagee 

in possession in this State needs a clear and com- 
prehensive definition. It is now in some confusion. 
The reason for this lies chiefly in the fact that the 
question has not been quite as fully disposed of by our 
final appellate court as it needsto be. In the cases 
reported, some of the opinions of judges are mislead- 
ing, and a recent one hereafter to be referred to con- 
tains obiter on the subject positively mischievous. 
What nuisances these obiter dicta are! It frequently 
happens with lawyers that they have to beat and labor 
up against these wandering and loose sayings of judges 
of high courts as mariners do against pesky and obsti- 
nate headwinds. They are hindrances encountered in 
the right course, are always difficult to overcome, and 
sometimes in the haste of legal procedure make sport 
and shipwreck of good causes. 

Prior to our Revised Statutes the English or common 
law rule prevailed in this State, namely, that upon 
breach of the condition of the mortgage, the mortgagee 
became at once entitled to the possession of the mort- 
gaged land. Having this right, it followed that he 
could maintain an action in ejectment against the 
mortgagor, or whoever might be the occupant of the 
land to obtain such possession. 

But the Revised Statutes changed this by providing 
that the mortgagee could no longer maintain an action 
to recover the mortgaged land; and this provision is 
now incorporated into the Code of Civil Procedure. 
Sec. 1498. 

It seems obvious that the intention of the Legislature 
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in making this change was to reduce a mortgage from 
a conveyance of the fee which became absolute on 
default, to a mere lien, and leave the mortgagee with 
no right or remedy except to foreclose his mortgage. 
But some think that the statute does not accomplish 
all this, stating loosely the reason for their opinion to 
be, that notwithstanding the statute, the courts still 
hold that if the mortgagee get into possession of the 
land after default he cannot be put out until his mort- 
gage is satisfied. This may appear at first sight to be 
the rule, but falls far short of it. 

It is difficult, more likely impossible, to formulate a 
scientific and precise rule from the reported opinions 
of judges alone. Butif the statute itself be carefully 
considered in the.steady light of just what is actually 
decided in each reported case, having no controlling 
regard to mere obiter, or sloppings over of judicial 
opinions, the general rule may be arrived at with 
accuracy; and it will be found that the statute effects 
all that is stated above as having been the obvious 
legislative intent. 

It appears to the writer that the rule is, that to be 
a mortgagee in possession, the mortgagee must be in 
possession by reason of the agreement or assent of the 
owner of the fee that the mortgagee have such posses- 
sion under the mortguge, and because of it. 

No other rule can be deduced in reason from the 
law as changed by the statute, and it is in harmony 
with the actual decisions of our present court of highest 
resort and its predecessors. 

The subject under discussion presents itself under 
three principal aspects: First, in the case of a mort- 
gagee not in possession of the land when default hap- 
pens, how can he get to be a mortgagee in possession ; 
second, in the case of a mortgagee who is an actual 
occupant of the land when default happens, does he 
thereby become a mortgagee in possession; and third, 
in the case of a party in possession, not being a mort- 
gagee, but who while so in possession becomes the 
assignee of an outstanding due mortgage, does he 
thereby become a mortgagee in possession. 

The statute unmistakably takes away from the 
mortgagee the right to get possession by virtue of his 
mortgage after default. 

This right being taken away, what remains to him? 

Clearly, nothing but to foreclose his mortgage; or 
else to make any contract or arrangement for its 
payment or better security which he can with the 
mortgagor or owner of the fee. 

And in this is the solution of the whole question, 
namely, the mortgagee is left either to foreclose, or 
without foreclosure to get lawfully into possession 
under his mortgage for his payment or better security. 

But he has no means of getting lawful possession 
that a stranger has not. Having no right to take 
possession under his mortgage, he can get none except 
as a stranger may get it, namely, by agreement or 
assent of the one who owns such right, the owner of 
the fee. 

He cannot get lawfully into possession, any more 
than a stranger can, by stealth, or trick or device, or a 
void action, proceeding or instrument, or by means of 
picking a lock, or of collusion with a tenant, or sup- 
posing the property to be vacant, by simply taking 
physical possession without using force or encountering 
hindrance or opposition. 

By getting possession in any such manner he would 
be simply a trespasser like any stranger. 

But it is useless to amplify. When it is said that a 
mortgagee has no right to take possession by reason of 
his mortgage, all is said. 

Whether he got into possession lawfully under his 
mortgage is obviously in each case a question of fact. 
If he went into possession under the express agree- 
meut or assent of the owner of the fee that he might 





take possession for the better security of his mortgage, 
or for the purpose of paying the same out of the rents 
and profits, the fact that he is a mortgagee in posses- 
is indisputable. 

On the other hand, cases can be easily imagined, 
where though there be no express agreement or assent, 
yet one or both will be implied. For instance, if the 
owner of the fee were to expressly abandon the mort- 
gaged land, his assent that the mortgagee go into 
possession under his mortgage for the purpose of pro- 
tecting his interest might well be implied. Other 
instances readily suggest themselves. 

As to the second aspect of the question, it is mainly 
disposed of by the preceding discussion of the first. 

If upon the happening of default the mortgagee were 
already in possession by the agreement or assent of the 
fee, for the better security or payment of his mortgage, 
of course the character of his possession is not changed 
by the default, but he may continue in possession as 
mortgagee until the owner redeems the land by satis- 
fying the mortgaze. 

The principle remains the same. He is in possession 
under his mortgage, and so remains, not by any right 
conferred by his mortgage (the statute took that away), 
but by agreement or assent of the owner of the fee. 

But if at the time default occurs he is in possession 
merely as tenant of the owner of the fee, or as sub- 
tenant, upon no principle could such tenancy make him 
a mortgagee in possession and give him the right to 
remain us such. 

As tenant he is under express or implied covenant 
to surrender up the land to the owner on the expira- 
tion of his term, and must do so. He is not in posses- 
sion under the mortgage, or with a view to it, but 
under an agreement for a term fixed, or capable of 
being fixed or determined, which necessarily precludes 
any such claim. At the end of his term he must get 
out, or if he desire to remain for the purpose of securing 
or paying his mortgage, he must get the owner’s 
agreement or assent to that purpose. 

The third aspect aspect is substantially embraced in 
the second. If a tenant should during his term become 
the assignee of an outstanding due mortgage, he 
would stand in no different position from that of the 
original mortgagee. Theassignee of a mortgage, as is 
too plain for dispute, could come to occupy the interest 
and position of mortgagee in possession in no way 
except such as was open to the mortgagee. He succeeds 
to the mortgagee’s rights, to nothing more. The 
mortgagee not having been in possession when he 
assigned to the tenant, the latter did not acquire or 
succeed to any possession or right of possession under 
the mortgage. He must fulfill his agreement as tenant, 
and get out at the end of his term. 

The principal decisions on the topic being discussed 
will now be noticed. It will be seen however that some 
of the decisions analyzed have little or no relevancy. 
The only excuse for not disregarding them is that they 
have been frequently cited in judicial opinions as 
authority on the subject. 

Van Duyne v. Thayre, 14 Wend. 233. The plaintiff 
Mary Van Duyne brought ejectment to recover dower 
in the land. The defense was that her deceased hus- 
band through whom she claimed dower had mortgaged 
the premises to one Stewart before he married her, 
and that her husband had during his lifetime ‘ either 
surrendered the possession of the premises to the heirs 
of the mortgagee in extinguishment of the mortgage, 
or had abandoned the premises, and the heirs had 
entered under the mortgage.’’ The reporter further 
states as a fact in evidence that the husband “ remained 
in possession of the premises by himself or his tenants 
till 1829 or 1830, when he left declaring that he would 
pay no more for the premises, and complaining that 
Stewart had ruined him. On his leaving the premises 
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the guardian of the minor heirs of Stewart entered 
and they have since been occupied under the 
heirs.” Defendant was a tenant under the heirs. 
The trial judge refused to charge under these facts 
that if the representatives of Stewart went into pos- 
session under the mortgage the jury were authorized 
to find a verdict for defendant; and also excluded 
evidence that plaintiff's husband had frequently ad- 
mitted that he had surrendered up the premises to 
Stewart’s representatives in payment of the mortgage. 
The verdict being for plaintiff, on appeal the judg- 
ment was reversed both on the refusal to charge and 
the exclusion of the evidence. Judge Savage in the 
opinion states the rule thus: ‘If the mortgagee after 
forfeiture enter into possession, either by consent of the 
mortgagor or by means of legal proceedings, he may 
defend himself there at least till his debt is paid.’ 
The “legal proceedings”’ part seems rather indefinite, 
it being left an open question what proceedings would 
be “‘legal.’’ The head note to this case is, as will be 
seen, so broad as to be misleading. 

Phyfe v. Riley, 15 Wend. 248. The head note is 
carefully worded as follows: ‘*‘ A mortgagee in pos- 
session of the mortgaged premises, lawfully acquired 
after condition broken, cannot be dispossessed by 
an action of ejectment brought against him.’’ The 
action was in ejectment and brought to recover 
an undivided moiety of certain land, plaintiff claiming 
title thereto under an execution sale thereof in May, 
1831, the sheriff's deed to him thereunder not being 
executed till December 20, 1833. The judgments under 
which the sale took place were obtained in 1882. 
Defendant showed that by a conveyance by the 
execution debtor of his moiety to defendant, dated 
February 17, 1830, and a conveyance to him of the 
other moiety by the owner thereof dated March 19, 
1831, he had succeeded to the possession of the entire 
parcel; whereupon he purchased an outstanding mort- 
gage thereon which antedated the title of the said 
execution debtor to his moiety. It will be observed 
defendant's title and possession were acquired before 
the time for redemption of the sheriff's sale had ex- 
pired, and before plaintiff obtained his deed from the 
sheriff. Held, that defendant was a mortgagee in 
possession, and that therefore an action of eject- 
ment would not lie against him. The opinion 
is by Judge Savage, and after discussing the pro- 
vision of the Revised Statutes taking away the 
former right of the mortgagee to get possession under 
his mortgage after default, the gist of it on the subject 
is in the following paragraph: ‘If the mortgagee 
after forfeiture obtains possession in some legal mode 
or other than by an action, why should the mortgagor 
or those claiming under him recover the possession 
from the mortgagee without paying the money secured 
by it?’’ This case, however, was decided on another 
ground, namely, that between the date of the sheriff's 
sale and the sheriff's deed the land had been lawfully 
redeemed by full payment to plaintiff, and that there- 
fore the sheriff's deed to him was void. 

Watson v. Spencer, 20 Wend. 260. Action of eject- 
ment. Richardson owning the premises executed a 
mortgage on them, and subsequently he conveyed the 
premises, and his title by a succession of conveyances 
passed down to plaintiff. Defendant showed that 
after Richardson parted with title, the mortgage made 
by him was foreclosed by action and the premises sold 
under judgment of foreclosure and sale, the mortgagor 
alone being made party defendant; and the purchaser 
under the foreclosure, who was a stranger, took pos- 
session and afterward conveyed to defendant, who 
took possession. The trial court directed a verdict for 
defendant, which was reversed on appeal, the court 
holding that as the owner of the fee was not madea 
party to the foreclosure action, the decree of fore- 





closure and sale was absolutely void as against him, 
or the legal title, and that though the purchaser at 
the sale took possession by the foreclosure deed, that 
did not make him a mortgagee in possession, and 
therefore his grantee did not succeed to any such pos- 
session or interest. 

Fox v. Lipe, 24 Wend. 164. The action was in eject- 
ment to recover one-sixth of a farm, plaintiff claiming 
title as heir of Fox who had died seized in fee of the 
same. Defendant showed that Fox's administrator, 
in pursuance of an order of the surrogate duly ob- 
tained, mortgaged the farm to raise money to pay 
decedent’s debts. The mortgage contained sucha 
power of sale as an ordinary mortgage contains, and 
under this power the mortgagee foreclosed by adver- 
tisement after default, there being no lack of notice 
or other defect in the proceeding, and became the pur- 
chaser at the sale, no objection, dissent or opposition 
being made so far as appears. The mortgagee subse- 
quently died intestate, and defendant was his sole heir 
at law, and succeeded him in the possession of the 
premises. It also appears in the case that the mort- 
gagor had possession of part of the premises from the 
time of the making of the mortgage, the money being 
loaned on that condition. Plaintiff claimed that a 
mortgage executed underan order of a surrogate as 
provided by statute could not Jawfully contain a 
power of sale. The opinion is by Judge Bronson, the 
material part being as follows: ‘‘ Although a power 
of sale is not mentioned in the statute, and is nota 
necessary part of a mortgage, it is usually inserted; 
and Lam not prepared to say that the power in this 
mortgage, or the sale under it, was void. But it is un- 
necessary to decide that question. Whether the heirs 
of Fox can still redeem, notwithstanding the statute 
foreclosure, is not now the question. It is enough to de- 
feat the action that the defendant is in possession as 
heir at law of the mortgagee.”’ 

Mickles v. Dilluye, 17 N. Y. 80. This action was 
brought by the owners of the fee to redeem the land 
from a mortgage aud the possession of defendant 
Dillaye under it. The question of what constitutes a 
mortgagee in possession was not in issue, but on the 
contrary the action was founded on the theory and alle- 
gation that defendant Dillaye was in possession as 
such. The only question on appeal was the right of 
Dillaye to be allowed in the accounting for improve- 
ments he had made on the land. The opinion, how- 
ever, which is by Judge Denio, starts out with this 
proposition: ‘‘The right of a mortgagor who has made 
default in the payment of the mortgage debt accord- 
ing to his contract, and especially where the mortga- 
gee or his assigns had lawfully acquired the possession, 
is in equity, and not a strict legal right.’ Is not this 
rather out of date? Kortright v. Cady, 21. N. Y. 348. 

Mickles v. Townsend, 18 N. Y.,575. This action was 
brought to have a mortgage on land adjudged extin- 


guished; or if not extinguished, then to re- 
deem the land from it. The mortgage had 
been foreclosed by advertisement by defend- 


ant Townsend, but plaintiff, though owner of the fee, 
was not served with notice. The purchaser at the 
foreclosure sale took possession, afterward conveyed 
to another, and by a succession of conveyances the 
title went down to one Dillaye, also a defendant. 
One P. D. Mickles had owned the land thirteen years 
prior to said foreclosure, and while said mortgage was 
outstanding conveyed the land to another by war- 
ranty deed containing a covenant against incum- 
brances, and plaintiff succeeded to this title. After 
P. D. Mickles had thus granted the premises he pur- 
chased the mortgage, and by assignments it went from 
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him down to Townsend, who foreclosed it. Held, 
that the assigument of the mortgage to P. D. Mickles 
extinguished it, as by virtue of the covenant against 
incumbrances in his deed his purchase of the mort- 
gage after he had conveyed inured to the benefit of 
his grantee; and plaintiff was given possession of the 
land. Thus the question of mortgagee in possession 
was not involved or decided. Nevertheless Judge 
Denio who wrote one of the opinions says: ‘‘ Before 
the Revised Statutes the mortgagee could maintain 
ejectment after forfeiture; and now if he gets into 
possession he may defend himself upon the title con- 
veyed by it,’’ (the mortgage). Is not this altogether 
too summary? Suppose he gets in without the per- 
mission or assent of the owner of the fee? 

Chase v. Peck, 21 N. Y., 581. Action to recover pos- 
session ofafarm. Plaintiff made title under an ex- 
ecution sale on a judgment docketed May 31, 1848, 
against one Aylesworth. Isaac and Sarah Rowland, 
his grandparents, who bought him up, had conveyed 
the land to Aylesworth, August 11, 1843, the expressed 
consideration being one dollar; but they were very 
aged, and he executed back to them an unsealed agree- 
ment of even date with the deed, in which he agreed 
to support them, and charged the land with such sup- 
port. On May 29, 1848, being involved in debt, and 
three years in arrears under his agreement to support, 
he reconveyed the premises to Sarah Howland, Isaac 
being dead, there being no consideration for the recon- 
veyance other than was contained in said agreement. 
Defendant was in possession under Mrs. Howland. 
The complaint asked to have the reconveyance ad- 
judged void as being made to defraud creditors, and 
that plaintiff have possession under the sheriff's deed 
on the execution sale. Plaintiff obtained the verdict. 
Held, that though the reconveyance was found to be 
fraudulent by the jury, still said agreement of Ayles- 
worth wag an equitable mortgage, and plaintiff's title 
was subject thereto, and therefore he could not main- 
tain ejectment, his remedy being an action to redeem, 
in which the amount in arrear on said agreement should 
be ascertained and paid before plaintiff would be enti- 
tled to possession; and the judgment for plaintiff 
entered on the verdict was reversed. 

Evidently Mrs. Howland was in possession by the 
consent of Aylesworth, the equitable mortgagor, who 
reconveyed to her two days prior to the docketing of 
the judgment against him from which plaintifi’s title 
came; and she was thus clearly an equitable mortgagee 
in possession. This is all the case decides; yet it has 
not been so frequently cited on this score as it has 
been for this unlimited declaration contained in the 
opinion, which is by Judge Denio, viz.: *“‘It is well 
settled that a mortgagee in possession, the mortgage 
being forfeited by nou-payment, can defend himself 
in a possessory action brought by the mortgagor, 
though if he were out of possession, he could not main- 
tain ejectment against the latter.’”” And as authority 
that this is ‘* well settled’ the learned judge cites only 
Phyfe v. Riley (see above), which does not decide any 
such sweeping proposition, but that a mortgagee in 
possession lawfully acquired after condition broken, 
cannot be ejected till his mortgage is paid. 

Pell v. Ulmar, 18 N. Y. 139. Action in ejectment to 
recover a lot of land in Kings county. Cooke owned 
the land and mortgaged it to the loan commissioners. 
They acted under a special statute for the loaning on 
mortgage of certain moneys receive by the State from 
the United States. Cooke conveyed the land to plain- 
tiff subject to the mortgage, which plaintiff assumed. 
He made default in payment of interest for more than 
twenty-three days after it came due. The statute 





provided that if the mortgagor failed to pay his inter- 
est when due, or within twenty-three days thereafter, 
“the commissioners shall become seized of an absolute 
and indefeasible estate in fee’’ in the mortgaged prem- 
ises, and the mortgagor, his heirs and assigns ‘shall 
be utterly foreclosed and barred of all equity of re- 
demption,’’ any law, usage, custom or practice in courts 
of equity to the contrary notwithstanding.’’ The land 
being vacant was entered upon by the commissioners, 
and one of them alone began and carried out proceed- 
ings for a sale thereof under the statute, and the land 
was bid in for the State, which afterward issued a 
patent of it to one Blackwell, from whom defendant 
derived title. The proceedings and sale however were 
void, being by only oue commissioner. The trial court 
directed a verdict for plaintiff, but the judgment 
thereon was reversed by the Court of Appeals, which 
held that the statute meant just what it said, and that 
plaintiff did not own the equity of redemption (or the 
fee, to use a phrase that has a ready meaning for one 
that in fact in this State has none), but was ‘“ utterly 
barred and foreclosed”’ of*the same; and that therefore 
he could not maintain ejectment. 
BROOKLYN, Dec. 16, 1882. 
W. J. G. 





REMOVAL OF CAUSE BY FOREIGN COR- 
PORATION. 


SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 6, 1882. 





Tue NATIONAL STEAMSHIP COMPANY vy. TUGMAN. 


The individual members of a corporation, created by the laws 
of a foreign State, are, for purposes of suit by or against it 
in the courts of the Union, conclusively presumed to be 
citizens or subjects of such foreign State. 

It is sufficient, in a suit in which the jurisdiction of a Circuit 
Court of the United States depends upon the character of 
the parties, if their citizenship is shown affirmatively by 
the record. Such citizenship need not necessarily be set 
out in the petition for the removal of the suit from the 
State court. 

Upon the filing of the petition and bond required by the stat- 
ute —-the suit being removable —the jurisdiction of the 
State court absolutely ceases, and that of the Circuit 
Court immediately attaches, in advance of the filing in the 
latter of the transcript from the former. All orders there- 
after made in the State court are coram non judice, un- 
less its jurisdiction is in some form actually restored. 

A failure to file the transcript within the time prescribed by 
the statute does not have the effect to restore the jurisdic- 
tion of the State court. 

Whether, in the absence of a complete transcript, or when one 
has not been filed in proper time, the Circuit Court will 
retain jurisdiction, or dismiss or remand the suit to the 
State court, is for the former to determine, 

After the filing of a petition and bond for the removal of a 
suit, pending in one of the courts of New York, and after 
that court had ruled that the suit was not removable, and 
that the cause should there proceed, the party seeking the 
removal consented to an order requiring the issues to be 
heard and determined by a referee selected by the parties, 
and thenceforward contested the case as well before the 
referee as in the courts of the State up to final judgment, 
held, that the jurisdiction of the State court was not 
thereby restored, and that the consent to the order of 
reference was to be deemed as only an expression of pref- 
erence for that one of the several modes of trial authorized 
by the laws of the State. Held, also that the objections 
interposed by the removing party to the exercise of juris- 
diction by the referee and the State court, subsequent to 
the filing of the petition and bond, added nothing to the 
legal strength of its position on the question of removal. 


N error to the Supreme Court of the State of New 
York. The opinion states sufficient facts. 

HARLAN, J. The underlying question in this case 

is whether, within the meaning of the Constitution 
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and of the statutes determining the jurisdiction of the 
Circuit Courts of the United States, and regulating 
the removal of causes from State courts, a corporation, 
created by the laws of a foreign State, may, for the 
purposes of suing and being sued in the courts of the 
Union, be treated as a “ citizen”’ or “ subject ” of such 
foreign State? 

In Ohio and Mississippi Railroad Company v. Wheeler, 
1 Black, 296,the court, speaking by Chief Justice Taney. 
said, that in the previous case of Louisville, Cincinnati 
& Charleston Railroad Company v. Letson, 2 How. 497, 
it had been decided upon full consideration, ‘*‘ that 
where a corporation is created by the laws of a State, 
the legal presumption is, that its members are citizens 
of the State in which alone the corporate body has a 
legal existence; and that a suit by or against a cor- 
poration, in its corporate name, must be presumed to 
be a suit by or against citizens of the State which 
created the corporate body; and that no averment or 
evidence to the contrary is admissible, for the pur- 
poses of withdrawing the suit from the jurisdiction of 
a court of the United Statese’’ Marshall v. Baltimore 
and Ohio R. R. Co., 16 How. 314; Covington Draw- 
bridge Co. v. Shepherd, 20 id. 232; Ins. Co. v. Ritchie, 
5 Wall. 542; Paul v. Virginia, 8 id. 178; Railroad Co., 
v. Harris, 12 id. 82. 

To the rule shus established by numerous decisions 
the court adheres. Upon this branch of the case it is 
therefore only necessary to say that if the individual 
members of a corporation, created by the laws of one 
of the United States, are for purposes of suit by or 
against it in the courts of the Union, conclusively 
presumed to be citizens of the State by whose laws 
that corporation is created and exists, it would seem 
to follow logically that the members of a corporation, 
created by the laws of a foreign State, should for like 
purposes be conclusively presumed to be citizens or 
subjects of such foreign State. Consequently a cor- 
poration of a foreign State is, for purposes of jurisdic- 
tion in the courts of the United States, to be deemed, 
constructively, a citizen or subject of such State, 

But it is suggested that the petition for the removal 
of the action into the Circuit Court of the United 
States is radically defective in that it does not show 
that the National Steamship Company was a corpora- 
tion of a foreign State at the commencement of the 
action; that the allegation upon that point refers only 
to the time when the removal was sought. If—in 
suits in which the jurisdiction of the courts of the 
United States depends upon the character of 
the parties,— it is material under the act of March 3, 
1875, to show what the citizenship of the parties was 
at the commencemont of the action, it is sufficient to 
say that the averment in the original complaint, that 
the company is a foreign corporation, supplemented 
by the averment, in the petition for removal, that 
it is a corporation created by and existing under 
the laws of the United Kingdom of Great Britain and 
Ireland, covers the whole period from the commence- 
ment of the action to the application for removal. It is 
not always necessary that the citizenship of the parties 
be set out in the petition for removal. The require- 
ments of the law are met if the citizenship of the 
parties to the controversy sought to be removed is 


shown affirmatively by the record of the case. Rail- 
way Co. v. Ramsey, 22 Wall. 322; Robertson v. Cease, 


97 U. S. 648. 

The only remaining question which need be consid- 
ered is whether the jurisdiction of the State court 
was in any form restored after the company filed its 
petition and bond for removal. The defendant in error 
insists that it was. The petigion was accompanied by 
a bond, which it is conceded, conformed to the statute 
and was ample as to security. Upon the filing there- 
fore of the petition and bond,—the suit being remov- 








able under the statute,— the jurisdiction of the State 
court absolutely ceased, and that of the Circuit Court 
of the United States immediately attached. The duty 
of the State court was to proceed no further in the 
cause. Every order thereafter made in that court was 
coram non judice, unless its jurisdiction was actually 
restored. It could not be restored by the mere failure 
of the company to file a transcript of the record in the 
Circuit court of the United States within the time 
prescribed by the statute. The jurisdiction of the 
latter court attached, in advance of the filing of the 
transcript, from the moment it became the duty of the 
State court toaccept the bond and proceed no further; 
and whether the Circuit Court of the United States 
should retain its jurisdiction, or dismiss or remand 
the action because of the failure to file the necessary 
transcript, was for it, not the State Court, to deter- 
mine. 

Nor was the jurisdiction of the State court restored 
when the company subsequently consented to the 
order requiring the issues to be heard and determined 
by a referee selected by the parties, or when it ap- 
peared and contested the case, as well before the referee 
asin the State courts up to final judgment. The right 
of the company to have a trial in the Circuit Court of 
the United States became fixed upon the filing of the 
petition and bond. But the inferior State court 
having ruled that the right of removal did not exist, 
and that it had jurisdiction to proceed, the company 
was not bound to desert the case, and leave the oppo- 
site party to take judgment by default. It was at 
liberty, its right to removal being ignored by the State 
court, to make defense in that tribunal in every mode 
recognized by the laws of the State, without forfeiting 
or impairing, in the slightest degree, its right to a trial 
in the court to which the action had been transferred, 
or without affecting to any extent the authority of the 
latter court to proceed. The consent by the company 
to a trial by referee was nothing more than an expres- 
sion of its preference — being compelled to make de- 
fense in the State court — for that one of the several 
modes of trial permitted by the laws of the State. It 
is true that when the case was taken up by the referee, 
as well as when heard in the Supreme Court of the 
State and in the Court of Appeals, the company pro- 
tested that the Circuit Court of the United States alone 
had jurisdiction after the petition and bond for re- 
moval were filed. But no such protests were'necessary 
and they added nothing whatever to the legal strength 
of its position. When the State court adjudged that 
it had authority to proceed, the company was entitled 
to regard the decision as final, so far as that tribunal 
was concerned, and was not bound, in order to main- 
tain the right of removal, to protest at subsequent 
stages of the trial, against its exercise of jurisdiction. 
Indeed such a course would scarcely have been re- 
spectful to the State court after its ruling upon the 
point of jurisdiction had been made. 

What we have said upon this subject is fully sus- 
tained by our former decisions, particularly Railroad 
Co. v. Koontz, 104 U. S. 5; Railroad Co. v. Mississippi, 
102 id. 135; Kern v. Huidekoper, 103 id. 485; and Ins. 
Co. vy. Dunn, 19 Wall. 214. 

The judgments herein of the Court of Appeals of 
New York and of the Supreme Court of New York 
are reversed, and the cause is remanded with directions 
that the latter court accept the bond, tendered by 
plaintiff in error, for the removal of the cause to the 
Circuit Court of the United States for the Eastern 
District of that State, and proceed no further in the 


cause. 
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RESPONDEAT SUPERIOR—MINE OWNER 
AND CONTRACTOR WORKING MINE. 
MICHIGAN SUPREME COURT, OCTOBER 11, 1882. 


SAMUELSON V. CLEVELAND [RON MINING Co. 


The owner of a mine contracted with certain persons to work 
it, but stipulated that the contractors and not the owner 
should be liable for any injuries to workmen, and the lia- 
bility was assumed by the contractors. The mine was in 
proper condition when the contractors took possession, 
and there was nothing in the contract to lead workmen to 
suppose that the owner retained control of it or was liable 
for their protection unless it were a stipulation that when 
the contractors repaired the mine the work should be done 
under the supervision of a person designated by the owner. 
Held, in an action against the owner for an injury to a 
workman, that this stipulation was not that the owner 
should supervise but that he should have a right to super- 
vise, aud was for the protection of the owner; that the 
neglect of his own interests was not a legal wrong to others, 
and that plaintiff had no right of action. 


a for damages for death from negligence. 
Opinion states the case. The judgment below 
was for defendant. 


Geo. W. Hayden, for plaintiff in error. 
W. P. Healey, for defendant in error. 


Coo.tey, J. This action was instituted to recover 
damages of the defendant for negligently causing the 
death of John P. Samuelson, the plaintiff's intestate. 
The declaration avers that defendant, on June 10, 1879, 
and for a long time prior thereto, was owner of an 
irou mine in Ishpeming, in which was acertain under- 
ground pit called pit No. 5; that the intestate on the 
day named and for a few preceding days was em- 
ployed therein as a common miner under Selwood 
& Williams, who under and by the direction of 
defendant were working said pit and employing 
men for the purpose, that the defendant assumed 
and had entire charge and control over all safety 
arrangements in said pit and in the mine, directed 
the placing of all pillars, had the care of timbering and 
bracing therein when necessary, and the determination 
of all questions relating to the safe condition of said 
pit, and the duty devolved upon said company to said 
intestate in his said employment to see at all times 
that said pit was safe, and that examinations were 
made for that purpose from time to time, and that 
defendant assumed all risks to said intestate in his 
said employment arising from dangers occurring in 
said pit which might be remedied by care and skill; 
that the roof of said pit was of soap-stone, which was 
a dangerous rock for roof support, of slight cohesive- 
ness, liable at all times to crumble and fall, and that 
the roof in question required constant care, attention 
and examination in order to keep the same in a rea- 
sonably safe condition aud to prevent the same from 
falling on the workmen below, and that supports and 
timbers ought to have been placed under it to make it 
safe, but defendant neglected and refused to place 
them; that on the day named while intestate was at 
work in said pit a large quantity of rock fell from said 
roof without any fault or negligence of said intestate, 
but by and through the fault and negligence of defend- 
ant, which struck and killed the intestate. And plain- 
tiffavers that the death was caused by the wrongful 
conduct, carelessness, negligence and default of de- 
fendant, and she claims damages therefor. 

The Circuit judge was of opinion that no case was 
made for the jury and accordingly directed a verdict 
for the defendant. 

Liability on the part of defendant is claimed on two 
grounds: First, that defendant being the owner of 
real estate which it was unsafe to venture upon, ia- 





vited the intestate and others upon it without apprising 
them of the danger, and that the death occurred in 
consequence; and second, that the defendant owed a 
duty to all persons employed in the mine to be vigilant 
in guarding against dangers, and that this duty was 
wholly neglected. 

The declaration states that the mine at the time was 
being worked by Selwood & Williams. It appears 
that this was under a written contract bearivg date 
May 1, 1878, made by defendant with E. A. Johnson 
& Co., to whom Selwood & Williams succeeded, 
whereby the contractors were to have the working of 
the mine, and deliver the ore to the defendant for a 
certain specified price per ton. The material parts of 
the contract, so far as they are important to this 
controversy, are the following—the parties of the 
first part mentioned therein being E. A. Johnson & 
Co. and the party of the second part the mining com- 
pany: 

‘‘The quality of such ore shall be satisfactory to the 
superintendent (for the time being) of said second 
party, and shall be delivered in shipping cars on the 
railroad track at the mine during the shipping season, 
and at such other times as said second party may 
designate, and shall also be dumped into carts and 
sleighs, or stock piled at the option of said superin- 
tendent of said second party. Such mine shall be 
worked in a careful, prudent, and good workmanlike 
manner, to the entire satifaction of said superintend- 
ent; and in case it is not so worked, and is left ina 
bad condition at the termination of this contract, 
then said second party shall have the right and is 
hereby authorized to put the said mine in the condition 
it should and would be if so worked in a good work- 
manlike manner, at the expense of said first parties, 
and retain the costs thereof out of any moneys in its 
hands belonging to said first parties; and whereas 
iron mining in Marquette county, including said mine, 
is essentially a dangerous business, where accidents 
and injuries to the miners and there employees are 
likely to occur at any time, it is therefore hereby 
agreed that the relationship hereby created between 
the parties hereto is that of contractor and contractee, 
and not that of master and servant. It is the duty of 
the said first parties to be on the watch for danger at 
all times, either from slides, falls of rock, derangement 
of the skips, or of the machinery, and any and all 
other causes of danger in the mine. And in case said 
first parties regard any place as dangerous, they shall 
not be compelled to carry on auy mining at such 
place. It shall be their duty to take down all rock or 
ore making any place where they are working danger- 
ous; and when they find any dangerous ground it shall 
be their duty instantly to report such dangerous place 
to said superintendent, to the end that he may super- 
vise the removal of the dangerous rock, or take such 
other steps to make such place safe; that is to say, as 
safe as a mine can be expected to be, as there can be 
no absolute safety in an iron or other underground 
mine. The parties of the first part, in consideration 
of the letting to them this contract, and for the price 
to be paid them for the ore mined, hereby agree to 
assume for themselves and their employees all risks of 
danger or accident, no matter from what cause the 
same may arise, and all precautions taken against the 
danger of accident in said mine shall be done by said 
first parties, the second party only furnishing the place 
to mine —the making of it safe hereby devolving on 
said first parties under the supervision, advice, and 
direction of said superintendent, for which no nom 
will be made by said second party. - ~S 

** Nothing herein shall be construed as peed any 
liability on the part of said second party for any debts, 
damages or other liability incurred by said first par- 
ties hereunder; and in case said second party is made 
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liable for any act, omission, misfeasance, or negligence 
of said first parties, or any or either of them, in the 
working of said mine, then said first parties shall 
reimburse and save harmless said second party, and 
said second party may retain enough of said earnings 
of said first parties in its hands to pay avy such liabil- 
ity.” 

The defendant insists that so long as the mine was 
being worked under this contract all responsibility 
for the care and safety of the mine was upon the con- 
tractors, and that they alone were charged with any 
duty for the protection of the workmen. If the mine 
were in an unsafe condition when it was handed over 
to the contractors, and this was known to defendant, 
or by the exercise of proper care ought to have been 
known, and if in consequence a miner who was brought 
there in ignorance of the danger was killed, the de- 
fendant should be held responsible. Every man who 
expressly or by implication invites others to come upon 
his premises, assumes to all who accept the invitation 
the duty to warn them of any danger in coming, which 
he knows of or ought to know of, and of which they 
are not aware. This is avery just and very familiar 
principle. Southcote v. Stanley, 1 Hurl. & N. 247; 8. C., 
38 Eng L. & Eq. 295; Indermaur v. Dames, L. R.,1 
C. P. 274, and L. R., 2 C. P. 181; Francis v. Cockerell, L. 
R., 5 Q. B. 184; Elliott v. Pray, 10 Allen, 378; Coughtry 
v. Woolen Co., 56 N. Y. 124; S.C., 15 Am. Rep. 387; 
Tobin v. Portland, etc., R. Lo., 59 Me. 183; Latham v. 
Roach, 72 Ill. 179; Gillis v. Penn. R. Co., 59 Penn. St. 
120; Malone v. Hawley, 46 Cal. 409; Deford v. Keyser, 
30 Md. 179; Pierce v. Whitcomb, 48 Vt. 127; S. C., 21 Am. 
Rep. 120. But we search in vain in this record for any 
evidence that the defendant is chargeable with negli- 
gence in inviting miners into a dangerous mine. That 
the mine was at no timea place of absolute safety is 
conceded :*but the danger was not peculiar to this 
mine, and by itself raised no presumption of negligence. 
The contract with Johnson & Co. truly affirmed that 
mining was intrinsically a dangerous occupation. 

The question is whether defendant at the time of 
delivering possession to the contractors had neglected 
any precaution which ought to have been taken to 
guard against danger. We find no evidence of such 
neglect. The roof remained in place during the season 
of 1878, and the tendency of the plaintiff's evidence is 
to show that the freezing of the following winter and 
the filtration of the water through it were chargeable 
with the disintegration and ultimate fall of the rock. 
The negligence if any must on this showing have con- 
sisted in the failure to inspect the roof frequently, and 
to bar down any rock that seemed likely to detach itself 
and fall, or to erect timbers to prevent the fall. But 
plaintiff insists further that this duty of supervision 
and care at all times rested upon the mining company, 
and was not devolved upon the contractors by the 
agreement made with them. This is the point on 
which the plaintiff chiefly relies. It is not pretended 
that the mere ownership of real estate upon which 
there are dangers will render the owner liable to those 
who may receive injury in consequence. Some personal 
fault must be involved, or neglect of duty, before 
there can be a personal liability. As between landlord 
and tenant the party presumptively responsible fora 
nuisance upon the leased premises is the tenant. Todd 
v. Flight, 9 C. B. (N. 8.) 377; Swords v. Edgar, 59 N.Y. 
28; 8. C., 17 Am. Rep. 295. But this might be other- 
wise if the lease itself contemplated the continuance of 
the nuisance, for in that case the personal fault of the 
landlord would be plain. Smith v. Elliott, 9 Penn. St. 
345; Helwig v. Jordan, 53 Ind. 21; Grady v. Wolsner, 
46 Ala. 381. 

In such a case the party injured might treat both 
landlord and tenant as wrong-doer. Irvine v. Wood, 
51 N. Y. 224; 8. C.,10 Am. Rep. 603; Pillsbury v. Moore, 





44 Me. 154; McDonough v. Gilman, 3 Allen, 264; Morris 
Canal, etc., Co. v. Ryerson, 27 N. J. 457. And where 
the duty to keep premises in safe condition is upon 
the owner, it is no excuse that the danger is attributa- 
ble to the personal fault of a contractor or of any third 
person; it is sufficient to charge him that he has negli- 
gently failed to guard against it. Pickard v. Smith, 10 
C. B. (N.'S.) 470, is an illustration. The defendant 
was occupier of refreshment rooms at a railway station, 
and the opening to his coal cellar was in the platform 
over which passengers passed from the cars. This was 
left uncovered by the coal merchant who was putting 
coal into the cellar, and a traveller fell in. The de- 
fendant was held liable. The ground of liability is 
briefly stated: ‘*The defendant employed the coal 
merchant to open the trap in order to put in coals; 
and he trusted him to guard it while open, and to 
close it when the coals were all put in. The act of 
opening it was the act of the employer, though done 
through the agency of the coal merchant; and the 
defendant, having thereby caused danger, was bound 
to take reasonable means to prevent mischief. The 
performance of this duty he omitted; and the fact of 
his having intrusted it to a person who also neglected 
it, furnishes no excuse in good sense or law.’’ Water 
Co. v. Ware, 16 Wall. 566, and Hale v. Railway Co.,6 
Hurl. & N. 488, are also illustrations of the principle 
that a party, upon whom a clear duty rests, cannot 
relieve himself of the consequences of neglect to per- 
form it by intrusting performance to another. 

Corby v. Smith, 4 C. B. (N. 8.) 556, was a case where a 
land-owner had given another person permission to 
place materials in a private road across the land; and he 
was very properly held responsible for the consequen- 
ces. Cases like Laning v. N. Y. Cent. R. Co., 49N. 
Y. 521; Ford v. Fitchburg R. Co., 110 Mass. 240, where 
masters are held liable for injuries from the negligent 
use of defective machinery, are all cases where the 
duty which has been neglected is personal to the mas- 
ter himself, and cannot be delegated. The street cases 
in which cities have been held liable for the careless 
conduct of contractors all rest on the same ground 
that a duty has been neglected which was the duty of 
the principal. Creed v. Hartmann, 29 N. Y.591, is cited 
for plaintiff as having a bearing upon this case. There 
the defendant had contracted for an excavation ina 
public street, and had made the contractors stipulate 
to guard against all accidents and to make good all 
damages; but he was nevertheless held liable to one 
who had fallen into the excavation. But the ground of 
the liability was stated by ofie of the judges to be, that 
the excavation itself was wrongful: ‘‘The defendant 
was therefore liable for the injury which the excava- 
tion produced, to third persons, without fault on their 
part, whether the workmen were guilty of negligence 
or not. The basis of the defendant’s liability is his 
own wrongful act in procuring the excavation to be 
made without authority, and not the negligence of the 
contractor or his workmen in performing or guarding 
the work.”’ 

The mining in this case was rightful in itself, so that 
all cases like the one just referred to have no bearing. 
The contract for the working of the mine provided for 
its being carefully and prudently worked, and no neg- 
ligent injury woufd have occurred had its provisions 
been observed. It cannot therefore be said that de- 
fendant should be held liable on the ground that the 
injury wasa natural and probable result of its contract. 
It is not shown that the roof was in a dangerous con- 
dition when possession of the mine was delivered under 
the contract, and the evidence tends to prove the con- 
trary. It remains to be seen then, whether a personal 
duty to guard against danger to the miners was still 
incumbent upon the defendant as owner of the mine, 
and was continuous while the mine was being worked 
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by the contractors. Mere ownership of the mine can 
certainly impose no such duty. The owner may rent 
a mine, resigning all charge and control over it, and at 
the same time put off all responsibility for what may 
occur in it afterward. If he transfers no nuisance 
with it, and provides for nothing by his lease which 
will expose others to danger, he will from that time 
have no more concern with the consequences to others 
than any third person. If instead of leasing he puts 
contractors in possession the result must be the same 
if there is nothing in the contract which is calculated 
to bring about danger. But if on the other hand he 
retains charge and control, and gives workmen a right 
to understand that he is caring for their safety and 
that they may rely upon him to guard against negligent 
conduct in the contractors and others, his moral ac- 
countability for their safety is as broad as it would be 
if he were working the mine in person; and his legal 
accountability ought to be commensurate with it. 

But we do not find that in this case there was any 
such retention of charge and control, or that the ar- 
rangement between the contractors and the mining 
company gave to workmen any assurance that the 
company would protect them against the negligence 
of the contractors and their servants. The terms of 
the contract are very full and specific in their negation 
of any such assurance; for the contractors expressly 
assume all risks themselves; and any workman made 
aware of the terms of the contract would understand 
that the mining company had taken special precautions 
to relieve itself of the duty upon a supposed breach of 
which this action is based. If notwithstanding the 
contract the duty of protection still rests upon the 
mining company, it is because no stipulation in the 
contract, however carefully worded could prevent it. 

If the terms of the contract were such, when all its 
stipulations were considered, as to leave the charge and 
control of the mine and its operations in the hands of 
the owner, we should agree that it must be responsible 
for the negligent failure to guard against dangers, and 
that any stipulations to the contrary would be futile. 
We are to judge of an arrangement by its substance, 
and not by what it is called in the papers of those who 
make it. If a man is principal in a transaction, he 
cannot relieve himself of the obligations of a principal 
by stipulating that he shall only be known and consid- 
ered as an agent or servant. Nothing that is black can 
be made white by simply calling it so. This is as plain 
in law as it is elsewhere. 

But in the case of leasing this mine there was noth- 
ing to preclude the contractors assuming the complete 
controlif they saw fit to doso. The question is whether 
they have done so in fact. Upon this no controversy 
could arise were it not for the provision in the contract 
that the making the mine safe should be under the 
supervision, advice and direction of defendant’s super- 
intendent. This the plaintiff claims is conclusive. If 
this clause could have no office except to retain control 
in the hands of the mining company while professedly 
repudiating it, and would be otherwise idle and mean- 
ingless, the argument which is made for the plaintiff 
upon it would appear unanswerable. But other reasons 
are both apparent and cogent. Aside from any con- 
sideration of humanity, which might include any one 
in delivering over to another a dangerous property to 
stipulate for some personal oversight the mining com- 
pany had abundant reason in its own interest. Neg- 
ligent management might not only expose lives to 
peril, but might ruin the mine itself. Daily vigilance 
was important to preclude such a disaster, and the 
owner who had been working and was familiar with 
it would understand the weak point better and know 
better what was required to protect them than any 
persons new to the mine. The owner would also be 
more interested than another in being wary and vigi- 





lant. There is ample reason in these facts for de- 
manding and insisting upon some right of supervision. 
But the supervision does not make the owner principal 
in the mine, or master in the working of it. The owner 
assumes toward no one the duty to supervise; he does 
not stipulate to supervise; he only contracts for a 
privilege. If the mine-owner in this case had dismissed 
the superintendent and sent no one to inspect the 
working, no miner could complain that a duty owing 
to him was being neglected. The company had not 
promised to protect him, or to indemnify him for in- 
juries; on the contrary it had expressly stipulated that 
it should assume no such responsibility. The privilege 
of intervention for its own protection was reserved; 
but the neglect of one’s own interest is no wrong to 
others. Legal wrongs must spring from neglect of 
legal duties. Reedie v. Ry. Co., 4 Exch. 244, is in point 
here. 

The conclusion is that the plaintiff has no right of 
action. Whether there was negligence on the part of 
any one we do not consider. The judgment must be 
affirmed. 
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MINNESOTA SUPREME COURT, AUGUST 18, 1882. 


SCHOREGGE V. BISHOP. 

A client not residing in the State employed an attorney to 
collect a claim. The attorney prosecuted the claim to 
judgment and issued an execution thereon against the 
property of defendant. Under the execution the sheriff 
seized property which was claimed by a third party, where- 
upon the sheriff required the statutory indemnity. The 
attorney thereupon executed an undertaking in the name 
of his client as obligee. In default of such an undertaking 
the sheriff could have released the levy. Held, that the 
attorney had not exceeded his authority and that the client 
was bound by the undertaking. 


_ upon an undertaking. The facts appear in 
the opinion. Defendants appealed. 


Segraves Smith and A. Wallin, for appellants. 
Brown & Wiswell, for respondents. 


VANDERBURGH, J. The defendants McCormick, 
who were partners using the firm name of C. H. Me- 
Cormick & Bro., prosecuted as plaintiffs an action in 
the District Court of Renville county, through their 
attorney, M. O. Little, Esq., against one Henry Schor- 
egge, and duly recovered judgment therein on the 
seventeenth day of February, 1874. On the third of 
March following the same attorney caused an execu- 
tion, signed by him as attorney for them, to be issued 
upon the judgment to James Arnold, sheriff of the 
county, who proceeded to levy upon certain chattels as 
the property of the judgment debtor. Thereupon the 
present plaintiffs herein claimed and duly demanded 
the property as theirs. The sheriff having required 
indemnity under the statute, the attorney of the 
plaintiffs in execution, in their name and behalf, to- 
gether with defendant Gordon, executed an instrument 
in the nature of an undertaking, but under seal, and 
delivered it to the sheriff. The following is a copye 

‘* Whereas, James Arnold, sheriff of Renville county, 
has levied upon and seized, and is about to sell, the 
following described property, to satisfy an execution 
in the above-entitled action, as the property of said 
defendant, to wit, three cows, one three-year old steer, 
and two yoke of oxen; and whereas, William and Jobn 
J. Schoregge claim to own said property: Now, there- 
fore, the undersigned agree hereby to bind ourselves to 
indemnify and protect the said sheriff from all costs, 
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harm, expense, against said William and John J. 
Shoregge, by reason of said levy and sale of said prop- 
erty. 

“Witness our hands and seals this fourteenth day 
of March, 1874. 

“C. H. McCormick & Bro., [SEAL] 
Per Little, their attorney, 
*“ BisH. GORDON. (SEAL.]” 

The claimants, John and William Schoregge, having 
recovered judgment against the sheriff ina suit against 
him for the value of the property, he brought this 
action upon this instrument, and these plaintiffs have 
been duly substituted for him as parties. There is no 
evidence of any direction or express authority to their 
attorney by McCormick & Bro. to execute the writing 
for them; the sole question being as to the extent of 
his implied authority to act for them as their attorney 
and representative, it being admitted that they were 
non-residents of the State. At the trial the defend- 
ants requested the court to instruct the jury, among 
other things, that ‘if the jury find from the evidence 
that the bond in suit was signed by M. O. Little, Esq., 
attorney of the McCormick Bros., as it purports on its 
face to be signed, and that said Little had no other 
authority to sign the instrument than such asis im- 
plied in an attorney's retainer, then McCormick Bros. 
are not bound, and the bond is void as to them.”’ 
Which request the court refused, but did charge 
that “the attorney had the implied authority by 
virtue of his retainer alone to sign his client’s name to 
a bond of indemnity whereby he secured his client’s 
claim.” The questions raised by the defendants’ ex- 
ception to this ruling and instruction of the court are 
the only ones requiring our attention. 

1. It was of no importance that the instrument was 
sealed. The law did not require it. Gen. St. 1010. 
If otherwise valid it may stand, and be sufficient as an 
undertaking. “If an act is done that a party may do 
without deed, it is none the less effectual that it is 
done by deed.” Tapley v. Butterfield, 1 Mete. 517; 
Dickerman v. Ashton, 21 Minn. 538. 

2. It is objected that the partnership name was used. 
It was a partnership matter in a partnership suit, and 
the undertaking was valid as a simple contract if the 
attorney was authorized to make it. Russell v. Annable, 
109 Mass. 72, 74, cited by appellant, has no application 
here. In that case the law required a bond, and the 
objection was that one partner could not, without 
express authority, bind the firm bya sealed instru- 
ment. 

3. While the judgment creditors might have em- 
ployed another attorney to enforce the judgment 
without any formal substitution or notice (Know v. 
Randall, 24 Minn. 495), the attorney of record, in the 
absence of any new appointment of himself or another 
to act, had implied authority to proceed to issue execu- 
tion, and to enforce and collect the judgment, without 
any fresh retainer or direction from his client. Sheldon 
v. Reisdorph, 23 Minn. 519. 

Again, independently of his former relation to his 
clients, it will not be presumed that Little continued 
to act for them after judgment without authority, 
but the contrary. Berthold v. Fox, 21 Minn. 54; Gem- 
mel v. Rice, 13 Minn. 404. 

4. Having authority to proceed to the enforcement 
afi collection of the judgment, was he also authorized 
to bind his absent clients by this instrument without 
their express direction or consent? It must be as- 
sumed from the record that the levy was made by the 
sheriff in good faith, upon property in the possession 
of the judgment debtor and colorably his, and that 
the proper demand was made upon him by the claim- 
ants under the statute. It is also to be presumed 


(nothing appearing to the contrary) that the attorney 
acted in good faith and with reasonable discretion in 





seeking to retain the levy and secure his client’s claim. 
The sheriff under such circumstances would naturally 
notify him of the demand and of the necessity for the 
required indemnity, and look to him for direction in 
the premises. At the time of the demand, neither the 
sheriff nor attorney had incurred any liability by 
reason of the levy. Barry v. McGrade, 14 Minn. 163. 
But after the proper statutory demand, the sheriff 
might abandon the levy unless his request for indemn- 
ity was complied with, however lawful or proper it 
may have been. 

The effect of the statute which is thus interposed for 
the sheriff's protection is quite material in the consid- 
eration of this case. As the result of it, when the 
exigency arises, unless the plaintiff in execution, or 
some one in his behalf,actively intervenes, he may lose 
the benefit of a valid levy. The execution of the re- 
quired instrument of indemnity in this case was 
therefore directly in the line of proceedings for the 
collection of the judgment, and was doubtless consid- 
ered by the attorney beneficial to his clients. Under 
such circumstances, we are of the opinion that his acts 
in the matter of the execution of the undertaking 
should not be deemed to be beyond the scope of his 
employment. Clark v. Randall, 9 Wis. 128; Whart., 
Agents, §§ 585-9; Moulton v. Bowker, 115 Mass. 40; 
Weeks, Attys., § 218; Nelson v. Cook, 19 Ill. 453; Gor- 
ham vy. Gale, 7 Cow. 744; Union Bank v. Geary, 5 Pet. 
113; Newberry v. Lee, 3 Hill, 523; Oestrich v. Gilbert, 9 
Hun, 245; Jenny v. Delesdernier, 20 Me. 191. 

The attorney is answerable to his clients in damages 
for any abuse of his trust, or the consequences of his 
ignorance, negligence or indiscretion, but he isno more 
likely to abuse his discretion in a proceeding of this 
kind than in many others of equal importance in the 
progress of the suit. And to offset the liability so 
incurred the execution creditors will retain the fruits 
of the levy. The “ undertaking” provided for by the 
section of the statute under consideration — Gen. St., 
c. 66, § 154 (which is a transcript of section 216, N. Y. 
Code),— need not be executed by the plaintiffs in the 
suit personally. 1 Wait Pr. 743-4. 

In Clark v. Randall, supra, which only differs from 
this case in that the attorney gave his own bond of 
indemnity to the officer, the court held that his non- 
resident clients were bound to reimburse him for 
damages recovered against him on the bond, and that 
under the circumstances of his employment for a for- 
eign or absent creditor, providing indemnity was fairly 
within the scope of his authority and among the usual 
and necessary means of accomplishing the object for 
which he was employed. We believe the doctrine of 
that case to be sound and reasonable. 

We have not omitted to consider the distinction be- 
tween the power and authority of an attorney before 
and after judgment. We believe however that this 
distinction is less marked than formerly, in view of 
the remedies which may be employed after judgment 
(such as garnishment, supplementary proceedings, 
etc.), and the extent and variety of the services which 
may be required to secure and collect the same. If 
he is employed for such purpose he must be deemed 
vested with reasonable discretion in the selection and 
use of remedies to accomplish the object in view. An 
exigency arising in the absence of his client requiring 
the exercise of his discretion, it may be his duty to 
act as he would advise his client to act if he were 
present; and when he simply adopts a remedy which 
the law provides, or uses customary expedients or 
processes to secure and collect the debt, his acts should 
not be permitted to prejudice public officers and 
others who are entitled to regard him as the adviser 
and representative of his client. Jenny v. Delesdernier, 
supra, 191; Wieland v. White, 109 Mass. 394; Whart., 
Agency, § 589. 
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In Butler v. Knight, L. R., 2 Exch. 113, the court 
said that it would be mischievous to hold “‘in any case 
where evidence existed of the relation of attorney and 
client having been continued or recreated (after 
judgment), that the attorney had not the authority to 
act according to the exigency of the case.”’ 

The language of the court in its charge was perhaps 
too broad asthe statement of a general rule. But 
upon the admitted facts in this case, we feel war- 
ranted in sustaining the attorney’s authority and the 
validity of the instrument. 

Order affirmed. 


__@—____. 


RESCISSION OF CONTRACT FOR FRAUD. 


PENNSYLVANIA SUPREME COURT, MAY 15, 1882. 





LAUER’S APPEAL. 

In case a party has been defrauded (1) if the fraudulent act is 
not of such a character as to involve a crime, but affects 
his individual interest only, he may ratify it; (2) if he de- 
sires to set aside a contract obtained thereby he must in- 
stitute proceedings within a reasonable time after discov- 
ering the fraud; (3) and to rescind such contract he must 
give upthe property obtained by the contract. 


PPEAL from an order discharging a rule to show 
cause why a judgment against appellant should 
not be set aside. The facts were these: George Lauer, 
an old and respected citizen of Schuylkill county, had 
been eugaged for many years in the business of brew- 
ing malt liquors, at his place of business called the 
“Orchard Brewery,’ in the borough of Pottsville. 
Financial losses and embarrassments in his business, 
through a succession of years, compelled him to seek 
relief from his brother, Frederick Lauer, the defendant, 
residing in Reading, Berks county, and engaged in the 
same kind of business. Frederick Lauer promptly 
responded to the repeated demands made upon him 
for money and indorsements by his brother. 
On the 20th day of March, 1574, George Lauer made 
a voluntary assignment of all his personal and real es- 
tate to Charles H. Woltjen (the plaintiff), his son-in- 
law, and Theodore Gugert, for the benefit of his credi- 
tors. The assignees entered upon the duties of their 
appointment, duly recorded the assignment, and filed 
in the Court of Common Pleas an inventory of all the 
estate and effects assigned according tolaw. On the 
Ist of March, 1875, at private sale, Frederick Lauer 
purchased the Orchard Brewery, subject to certain 
incumbrances, from Jacob Huntzinger, who had 
bought the same at sheriff's sale on the 12th of Decem- 
ber, 1874, and commenced carrying on the business of 
brewing in hisown name He engaged the plaintiff as 
agent to superintend the business, with full authority 
under a power of attorney dated June, 1875, to act for 
him in the premises. The evidence shows that for 
mauy years there were frequent difficulties and mis- 
understandings between the parties as to their 
accounts and the management of the business; Fred- 
erick Lauer charging the plaintiff with acting unfairly 
and improperly toward him, and the plaintiff denying 
all such charges. The items of mismanagement, over- 
charges, brokerage and profits ran from the Ist of July, 
1875, to the 3lst of May, 1877. This engendered great 
animosity of feeling, and the defendant, after revoking 
his power of attorney, on one occasion threatened to 
take forcible possession of the brewery, which was 
resisted by the plaintiff under advice of counsel, and 
on the 10th of December, 1877, the parties verbally 
agreed to settle amicably their difficulties, and dissolve 
their business relations. 
On that day the counsel for the plaintiff drew up a 
writing, setting forth that C. H. Woltjen had been 
carrying on the brewing busiuess as agent for Frederick 





Lauer, and claimed for himself and wife $18,000 for 
moneys advanced, and that Frederick Lauer, while 
admitting some indebteduess, did not acknowledge the 
amount stated, but agreed that further examination of 
the books and papers should be made to ascertain the 
correct amount due by him, and in case the parties 
could not agree, then to refer the same to their re- 
spective counsel to determine and adjust. This paper 
was never sigued. The examination of the books, 
papers and vouchers however proceeded, Lauer having 
free access to them all, which were in possession of his 
bookkeeper, Gerhard Hulsmann. 

On the 26th of December, 1877, a final agreement was 
made in writing, and signed by the parties. It fixed 
the amount of the indebtedness due by Lauer to 
Woltjen at $12,000, of which $2,000 was to be paid in 
cash or its equivalent, and the balance, $10,000, was to 
be secured by a mortgage and a judgment bond, which 
was then and there executed and delivered by the 
defendant to the plaintiff, and in addition as part of the 
consideration of the settlement, Lauer assigned to 
plaintiff certain claims, consisting of judgments and 
book accounts, transferred to him previously by 
George Lauer. 

Two releases reciting the facts of the settlement were 
at the same time executed and delivered by each of the 
parties to the other, and the whole matter was consid- 
ered finally closed and settled. 

Judgment was entered upon this bond to No. 2. 
March Term, 1879, and execution issued to May Term, 
1880. 

In April, 1880, the defendant being in default in his 
payments, and the whole amount being due, the 
plaintiff consented to accept three notes for $3,000 as 
part payment of the judgment on account, provided 
the defendant agreed in writing that such acceptance 
and enlargement of the time should not prejudice him 
in the collection of the balance of the judgment then 
due, provided he found it necessary to proceed with 
his execution. The notes were given in pursuance 
thereof, but as the writing was never signed, they were 
returned to the defendant. 

On the 5th of May, 1880, the defendant presented his 
petition to the Court of Common Pleas of Schuylkill 
county, alleging fraud and concealment of material 
facts in the settlement, and this rule was granted to 
open the judgment for the reasons therein contained. 
Afterward the rule was discharged, the court deliver- 
ing this opinion: 

WALKER, J. (after stating the facts) On the part 
of the defeudant it is contended that he had no knowl- 
edge of the fraud of which he complained, at the time 
of the settlement, and that if he ever had, there could 
be no ratification or confirmation of the fraudulent 
transactions of the plaintiff as agent, and that such 
settlement is void and of no effect (Hart v. Girard, 6 
P. F. Smith, 23; 13 id. 388; Parsons on Contracts, 74), 
and that agents cannot make a profit out of their 
principals. 

There are three preliminary questions that demand 
attention before examining the evidence of the charges 
contained in the petition of the defendant, to wit: 

lst. Can the parties to a fraudulent proceeding ratify 
and confirm the same without a new consideration? 
This is a question purely of law. 

2d. If there can bea ratification of such acts, did the 
defendant know of them at the time of vhe settlement, 
to wit, on the 26th of December, 1877? Aid this is a 
question of fact to be determined from evidence. 

3d. If there can be a ratification of such fraudulent 
acts, and the defendant was ignorant of them at the 
time of the settlement, did he institute this inquiry 
within a reasonable time after he had knowledge of the 
facts? This is forthe court. 27 P. F. Smith, 228. 

The testimony taken is more voluminous than in any 
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case this court has ever considered, containing more 
than one thousand pages of manuscript, besides letters 
and other papers, and therefore we propose to examine 
the law and the evidence only to the extent the same 
may be necessary. 

lst. Can there be a ratification by settlement of 
previous fraudulent dealings between the parties? 

Neither a court of law nor equity will enforce con- 
tracts founded upon actions forbidden by statute. 
Mitchell vy. Smith, 1 Binn. 110; Columbia Bank v. 
Haldeman, 7 W. & S. 233; Yundt v. Roberts, 58. & R. 
139; Clippinger v. Hepbaugh, 5 W. & S. 315; In re 
Wilson, 4 Barr, 452; Hatzfield v. Gulden, 7 Watts, 152; 
Evans vy. Hall, 9 Wright, 236; Wolf v. Marks, 1 Legal 
Chro. 70. 

But if executed they will not be rescinded. Burkholder 
v. Beetem, 15 P. F. Smith, 496; Miller’s Appeal, 6 
Casey, 478. 

And a contract is void which is inconsistent with 
public pulicy and the integrity of our political institu- 
tions. Chamberlain v. McClurg, 8 W. & 8. 31; Clip- 
pinger v. Hepbaugh, 5 id. 315. 

Anda deed obtained by actual fraud is void and 
incapable of confirmation as to the party defrauc J. 
Jackson v. Summerville, 1 H. 359; Goepp’s Appeal, 3 id. 
428; Miller’s Appeal, 6 Casey, 478. 

It was held in Duncan v. McCullough, 4 8. & R. 487, 
that where there has been actual and positive fraud, 
there can be no such a thing as confirmation. What 
was once a fraud will always be so. See also Chess v. 
Chess, 1 Penn. St. 32. 

However the case of Duncan v. McCullough, supra, 
Judge Sharswood says, in Negley v. Lindsay, 17P. F. 
Smith, 228: ‘‘ We must now consider as overruled by 
Pearsoll v. Chapin, 8 Wright, 9.” 

In Pearsoll v. Chapin, supra, it is held that a contract 
tainted with fraud may be confirmed or ratified with- 
out a new contract founded on a new consideration. 

In Negley v. Lindsay, supra, it is held that when a 
contract is void on account of fraud practiced on the 
party (and not on the grounds of public policy, or 
against a statute), it may be confirmed or ratified 
without a new contract ora new consideration. 

In McHugh v. County of Schuylkill, 17 P. F. Smith, 
891, where the defense was the forgery of an official 
bond, it was held that where there has been actualand 
positive fraud, or the party has acted mala fide, there 
can be no confirmation; for confirmation without a 
new consideration was held to be nudum pactwm. 

In Shisler v. Vandike, 8 W. N. 234, it was held that 
the forgery of an indorsement of a note could not be 
ratified, but it was then said that the dictum in 
McHugh v. County of Schuylkill, supra, goes beyond 
the point ruled, and would indicate that no contract 
vitiated by fraud of any kind is the subject of subse- 
quent ratification. But this (the court say) cannot be 
sustained, as it is opposed to the decisions now regarded 
as law, notably Pearsoll v. Chapin, 8 Wr. 9, and Negley 
v. Lindsay, 17 P. F. Smith, 217. In Adlum v. Yard, 1 
Rawle, 171, Chief Justice Gibson says: ** cannot imag- 
ine why creditors may not ratify a contract fraudulent 
only as to themselves, even in anticipation of a benefit.” 

The distinction between these cases seems to be this 
—when the fraud is of such a character as to involve a 
crime, the ratification of the act from which it springs 
is opposed to public policy and cannot be permitted— 
but where the transaction is contrary only to good 
faith and fair dealing—when it affects individual inter- 
est, and nothing else, ratification is allowable. Shisler 
v. Vandike, supra. In Seylar v. Carson, 19 P. F. Smith, 
81, it is held that if a sale is only relatively void it can 
be ratified without a new contract and consideration. 
That is relatively void which is a wrong to individuals, 
and the law refuses to enforce against them. That is 





absolutely void, which the law or the nature of things 
forbids to be enforced at all. 

From these decisions it is clear that there can be a 
ratification of fraudulent acts affecting individuals in 
a case like this, without a new consideration or a new 
contract. 

2d. The next question is one purely of fact. Did Mr. 
Lauer at the time of the settlement on the 26th of 
December, 1877, know of the fraudulent acts of the 
plaintiff, of which he complains in his petition ? 

This must be answered by the evidence taken in this 
case. (The court here reviewed the evidence at some 
length.) 

Undoubtedly this evidence shows that Mr. Lauer 
knew of the acts of mismanagement of fraud of which 
he complains, before the settlement and execution of 
the judgment—and if he did know of these things and 
settled with that knowledge to get rid of him, then 
under all the authorities just cited it was a ratification 
of them, and needed no new or special consideration 
to make his contract binding upon him. 

3d. As to his action in instituting these proceedings. 

Even if Mr. Lauer was ignorant of these acts as 
charged (which his own evidence shows was not the 
case), it was his duty to proceed to have the judgment 
opened, without delay and within a reasonable time. 

His testimony shows that in November, 1878, he de- 
termined, as he says, to fight the plaintiff—that at that 
time Greider and King & Son told him that Woltjen 
took the advantage of him, and that he should not leave 
it rest—that he then spoke to his counsel, Mr. Baer, 
and had an affidavit and instrument of writing drawn 
up, and that Mr. B. said, ** just wait alittle Mr. Lauer 
—M. Woltjen is a good witness in our Huntzinger case, 
let that rest awhile.’’ On that account he says the 
thing was dropped, and when he sheriffed him he was 
determined to fight him. 

The law in this respect cannot be misunderstvod. 

When there has been fraud the proceedings should 
be instituted within a reasonable time after discovery 
of the fraud. By an undue delay in tender and rescis- 
sion the contract would be affirmed. Leaming v. Wise, 
23P. F. Smith, 173; Beetem v. Burkholder, 19 id. 249; 
Morgan v. McKee, 27 id. 228; Lydon v. Moss, 4 DeGex 
& Jones, 133; Sweetman v. Prince, 26 N. Y. 227; Wade 
v. Pettibone, 11 Ohio, 62. 

Where a party with a full knowledge of the fraud 
settles the matter in relation to which such fraud has 
been committed and releases the person who defrauded 
him, he has no claim to relief, either at law or equity, 
on account of such fraud. Parsons v. Hughes, 9 Paige, 
591. 

When a fraud has been committed by misrepresenta- 
tion and false statements, and the party aggrieved with 
full knowledge of the facts makes a compromise, such 
compromise should be held valid in law, although the 
party committing the fraud may reiterate such misrep- 
resentations and false statements in order to effect the 
compromise, and the aggrieved party may thereby be 
induced to make the compromise. Adams v. Sage, 28 
N. Y. 103. 

If a party defrauded would disaffirm the contract, he 
must do so at the earliest possible moment after dis- 
covery of the cheat—that is the time to make his 
election, and it must be done promptly and unreserv- 
edly. He must not hesitate, nor can he be allowed to 
deal with the subject-matter of the contract, and 
afterward rescind it. The election iswith him. He 
may affirm or disaffirm the contract, but he cannot do 
both, and if he concludes to abide by it, as upon the 
whole advantageous, he shall not afterward be permit- 
ted to question its validity. Masson v. Bovet, 1 Denio, 
73. 

The election of the party to rescind the contract 
must be exercised as soon as the fraud is discovered; 
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and if after he has come to the knowledge of the fraud, 
he deals with the subject-matter of the contract, he 
cannot repudiate it, although he subsequently dis- 
covers further circumstances connected with the same 
fraud. Muattiawan Co. v. Bentley, 13 Barb. 645. 

A party who would disaffirm a fraudulent contract 
must act promptly, after discovering the fraud. 
Wheaton v. Baker, 14 Barb. 597. 

These last three cases of Masson v. Bovet, Mattiawan 
Co. v. Bentley, and Wheaton v. Baker, supra, are cited 
by Judge Sharswood with approval in Negley v. Lindsay, 
17 P. F. Smith, 228, and the doctrine therein contained 
is the uncontradicted law of this State. 

The English authorities are no lessexplicit. If aman 
is fully informed,and with his eyes open fairly releases, 
and comes to a new agreement, he bars himself of relief. 
Chesterfield v. Janssen, 2 Ves. Sr. 125; Campbell v. 
Fleming, 1 A. & EF. 40; 1 Atkyns, 301; Chitty on Con- 
tracts, 680. See also the following authorities: 1 
Story’s Eq. Jur., § 306; Hogan v. Weyer, 5 Hill, 390; 
Stevens v. Hyde, 32 Barb. 178; Curtiss v. Howell, 39 N. 
Y. 214; Selway v. Fogg, 5 M. & W. 86; Ex parte 
Briggs, L. R., 1 Eq. Cas. 483; Gilbert v. Hunnewell, 12 
Heisk. (Tenn.) 289; 2 Pars. Cont. 279; Morgan v. Thet- 
ford, 3 Til. App. 323; Whitney v. Allaire, 4 Den. 559; 
Fisher vy. Freedenhall,, 21 Barb. 82; Kenney v. Kiernan, 
2 Lans. 494; Devendorf v. Beardsley, 23 Barb. 657; 
Hogan v. Shob, 24 Wend. 460; Ashv. Putman, 1 Hill, 
302; Kincaid case, 2 Ch. Ap. 412; Clarkev. Dickson, 1 
KE. B. & E. 148; Lawrence v. Dale, 3 Johns. Ch. 23; 
Morgan v. McGee, 27 P. F. Smith, 231; Kingsley v. 
Wallis, 14 Me. 57; Howe v. Huntington, 15 id. 350; Hill 
v. Hobart, 16 id. 168. 

And the time runs from when he was iu possession 
of the means of knowledge, or sufficient notice to put 
him on inquiry. Baker v. Read, 3 W. R. 118; Clanri- 
card v. Henning, 30 Beav. 175; Spackman’s case, 34 L. 
J. Ch. 321; Edmonds v. Goodwyn, 28 Geo. 38; Smith vy. 
Fly, 24 Tex. 345; Doggett v. Emerson, 3 Story, 733; 
Stanhope case, L. R.,1 Ch. Ap. 16L; Smith v. Talbot, 
18 Tex. 774; Shannon v. White, 6 Rich. Eq. 96; Buck- 
ner v. Calcote, 28 Miss. 432. There is another fact in 
this case which is significant when taken in connection 
with the testimony of the defendant as to his knowl- 
edge of material facts, and his delay in presenting his 
application for relief. Mr. Henning testifies that in 
April, 1880, Mr. Lauer gave his notes on account of the 
judgment and asked for an extension of time, and that 
within two weeks after this, (to wit, on the 5th of May, 
1880) he presented his petition asking to have the judg- 
ment opened. 

It has been decided that if a person with full knowl- 
edge of material facts obtains an extension of the time 
of payment, he thereby waives the objection, ratifies 
the contract, and cannot afterward take advantage of 
it. Thweatt v. McLeod, 56 Ala. 375. 

In addition to what has already been said, the evi- 
dence further shows that for this final settlement Mr. 
Woltjen reduced his claim of $18,000 to $12,000, and 
surrendered the possession of a large amount of prop- 
erty connected with the brewery, upon which he was 
told by his counsel he had a good and valid lien, and 
which Mr. Lauer was extremely anxious to obtain. 
That to clinch this agreement and make it indeed a 
final settlement, as all the parties devoutly desired, Mr. 
Lauer and his counsel both asked, and insisted upon 
receiving and giving a general release, wherein Mr. 
Lauer discharges ‘‘ Mr. Woltjen from all manner of 
action and actions, cause and causes of action, suits, 
debts, duties, dues, sum and sums of money, accounts, 
reckonings, bonds, bills, specialties, covenants, con- 
tracts, agreements, promises, variances, damages. 
judgments, extents, executions, claims and demands 
whatsoever in law, equity, or otherwise however, which 
against the said Chas. H. Woltjen I ever had, now 





have, or which I, my heirs, executors or administrators 
hereafter can, shall or may have, for, upon or by reason 
of any matter, cause or thing whatsoever from the 
beginning of the world to the day of the date of these 
presents.”’ 

This instrument is duly attested and solemnly sealed, 
and is drawn for the purpose of a final settlement in 
the most comprehensive words the English language 
admits of. Iam ata loss to conceive of more binding 
expressions. 

Besides it would be inequitable to rescind this con- 
tract unless the parties were placed in the same posi- 
tion they occupied before the agreement was executed, 
which would be that of Mr. Woltjen claiming $18,000, 
and holding possession of the property, and Mr. Lauer 
admitting some indebtedness, and striving to get pos- 
session of it. Mr. Lauer has never offered to restore 
this original status. All authorities sustain the prin- 
ciple that one who seeks to rescind an agreement will 
not be permitted to retain possession of property 
acquired under and by virtue of such agreement. Bell 
v. Hartman, 9 Phila. 1; Stewart v. Keith, 2 Jones, 238; 
Pearsoll v. Chapin, 8 Wr.9; Smith v. Webster, 2 Watts, 
478; Piper v. Sloneker, 2 Gr. 113; Morris v. Govett, 4 
Phila. 13. 

Under this state of facts, and the law relative 
thereto, the court would hesitate long before they 
overturned the solemn acts of the parties after their 
repeated and protracted efforts for the settlement of 
their own difficulties, without clear and satisfactory 
evidence that the defendant was iguorant of the acts 
charged when he settled, and that he was prompt in 
applying for relief after the discovery of them, and the 
burden of proof rests upon the petitioner. In this he 
has failed. 

If we are right in these views, the question of fraud- 
ulent dealings (charged by the defendant and denied 
by the plaintiff) occurring previous to the final settle- 
ment becomes unnecessary to be considered. 

From the order discharging the rule Lauer took an 
appeal. 

Guy E. Farquhar and George F. Baer, for appellant. 

D. C. Henning and George R. Kaercher, for appellee. 


Per curiam. We affirm the order of the court below 
upon the opinion of the learned judge. 


Order affirmed. 
——___¢q_____— 
UNITED STATES SUPREME COURT AB- 
STRACT 


APPEAL — TO SUPREME COURT — UNDER $5,000 PRO- 
VISION — SEPARATE DEMANDS AGAINST ONE DEFEND- 
ANT.— The court below made a decree that parties 
purchasing property should pay to several intervenors 
and claimants ‘‘ the several amounts set opposite thefr 
respective names,’’ each amount being stated sepa- 
rately opposite the name of a separate claimant. Each 
claim depended on its own facts. A recovery by one 
claimant would not necessarily involve a recovery by 
another. While the rights of all depended on estab- 
lishing a liability for the payment of debts of a particu- 
lar kind, no one could recover unless he showed that 
there was owing to him individually a debt of that 
kind. Held, that although the aggregate of the claims 
exceeded $5,000, this did not give a right of appeal to 
this court in respect to a claim which was less than 
that sum. If distinct causes ef action in favor of dis- 
tinct parties, though growing out of the same transac- 
tion, are joined in one suit, and distinct decrees are 
rendered in favor of the several parties, these decrees 
cannot be joined to give us jurisdiction; but if the 
controversy is about a matter in which several parties 
are interested collectively under a common title, and 








538 THE ALBANY LAW JOURNAL. 











in the decree, after establishing the common right, a 
division is made among the claimants according to 
their respective interests, this separation of the decree 
into parts will not prevent an appeal. There are 
necessarily in the case as many separate and distinct 
controversies as there are separate claimants aud in- 
tervenors. The purchasers have the right to contest 
each claim separately. They stand inthe same relation 
to the several claimants that the ship-owner did in 
Oliver v. Alexander, 6 Pet. 143, to the seamen, or the 
alleged fraudulent grantee in Seaver v. Bigelows, 5 
Wall. 208, tothe judgment creditors. The several in- 
tervenors do not, as in The Connemara. 103 U.S. 754, 
claim under one and the same title, and it is material 
to the purchasers how much is allowed to each and 
every one, for the amount of the recovery is not de- 
termined by any fixed sum, but by the aggregate of 
all the separate sums allowed the several claimants in- 
dividually. Appeal from decrees of U. S. Circ. Ct., 
Indiana, dismissed. Farmers’ Loan and Trust Co. v. 
Waterman. Opinion by Waite, C. J. 

(Decided Nov. 13, 1882.] 


JURISDICTION — OF SUPREME COURT — UNDER FED- 
ERAL QUESTION PROVISION — CONSTITUTIONAL LAW. 
—If the judgments of the courts of States are to be re- 
viewed here upon questions under U.S. R. S., §709, 
viz.: That ‘the validity of a treaty or statute of, oran 
authority exercised under, the United States”’ has 
been drawn in question and the decision is against 
their validity; or that ‘‘the validity of a statute of, or 
an authority exercised under, any State’’ has been 
drawn in question “on the ground of their being re- 
pugnant to the Constitution, treaties, or laws of the 
United States,” and the decision is in favor of their 
validity; or that some “title, right, privilege, or im- 
munity is claimed under the Constitution, or any 
treaty or statute of or commission held or authority 
exercised under the United States, and the decision 
is against the title, rights, privilege or immunity,” 
so claimed, it should be only when it appears un- 
mistakably that the court either knew or ought to 
have known that such a question was involved in the 
decision to be made. The rule was stated by Miller, 
J., in Bridge Proprietors v. Hoboken Co., 1 Wall. 143, 
thus: ‘‘The court must be able to see clearly, from 
the whole record, that a certain provision of the Con- 
stitution or act of Congress was relied on by the party 
who brings the writ of error, and that the right thus 
claimed by him was denied.’’ While Story, J., in 
Crowell v. Randall, 10 Pet. 368, said that it was not 
necessary that the question should appear on the record 
to have been raised and the decision made in direct 
and positive terms, ipsissimis verbis ; and that it was 
sufficient if it appeared by clear and necessary intend- 
ment that the question must have been raised, and 
must have been decided in order to have induced the 
judgment; he also said it was ‘‘ not sufficient to show 
that a question might have arisen or been applicable to 
the case; unless it is further shown, on the record, 
that it did arise, and was applied by the State court to 
the case.” Writ of error to Colorado Sup. Ct., dis- 
missed. Brown v. Staite of Colorado. Opinion by 
Waite, C. J. 

[Decided Nov. 20, 1882.] 


MARRIAGE — COVERTURE DOES NOT DEFEAT LIEN ON 
LAND PURCHASED BY MARRIED WOMAN. — Where a 
married woman, with the consent of her husband, buys 
land and gives her promissory notes for part of the 
purchase-money, and a lien is reserved in the deed of 
conveyance for the paymeut of the notes, such lien 
may be enforced against the land though the notes be 
void as against the woman personally. In this case the 
husband and wife went into possession, made perma- 
nent improvements, and made payments on the notes. 





In such case the grantee is not entitled, by reason of 
her coverture, to have the sale set aside, and the pur- 
chase-mouey already paid refunded, though consenting 
to account for rents and profits, nor will she, or her 
husband, be allowed for permanent improvements 
erected by them. In such case, also, in a State where 
by contract, interest above the ordinary legal rate may 
be stipnlated for, such interest may be recovered un- 
der the vendor’s lien if agreed to be given in the notes 
for purchase-money. The authorities are numerous 
and conclusive to the effect, that a feme covert may, 
with her husband’s consent, take land by purchase, 
and that a security given thereon by her forthe pur- 
chase-money will be enforced. It was so held by this 
court in the case of Chilton v. Braiden’s Administra- 
trix, 2 Black. 458, where a lien for the unpaid purchase- 
money of land sold to a married woman was enforced 
by adecree forthe sale of the land. Grier, J., said: 
‘““When one, person has got the estate of another, he 
ought not, in conscience, to be allowed to keep it with- 
out paying the consideration. It is on this principle 
that courts of equity proceed as between vendor and 
vendee. The purchase-money is treated as alien on 
the land sold, where the vendor has taken no separate 
security.’’ In acase decided by the chancellor of New 
Jersey, Armstrong v. Ross, 5C. E. Green, 109, where 
property was sold and conveyed to a married woman, 
and she and her husband executed a mortgage for the 
purchase-money, but the execution by the wife was 
void because she was not privately examined, it was 
nevertheless held that the vendor had a lien for the 
purchase-money, and also that the mortgage, being 
given for the benefit of her separate estate, although 
void as a mortgage, might be decreed a lien on such 
separate estate. In Willingham v. Leake, 7 Baxter, 
453, it was held by the Supreme Court of Tennessee 
that where land was sold and a title bond given to a 
married woman, who gave her notes for a part of the 
purchase-money, the vendor’s lien could be enforced, 
although the notes might be void as against the vendee 
personally. In the subsequent case of Jackson v. Rut- 
ledge, 3 B. J. Lea, 626, the same court held that if a 
married woman buy land, partly for cash and partly 
on time, and accept a deed of conveyance to her sepa- 
rate use, alien being retained for the unpaid install- 
ments, she cannot have the money which she has paid 
refunded merely because of her coverture, and the lien 
reserved for the payment of the purchase-money may 
be enforced in equity. See also Lee v. Newman, 1 
Memph. L. J. 189; Eskridge v. Eskridge, 51 Miss. 522. 
Decree of U. S. Cire. Ct., M. D. Tennessee, affirmed. 
Bedford v. Burton. Opinion by Bradley, J. 

[Decided Noy. 13, 1882.] 


REMOVAL OF CAUSE — UNDER ACT OF 1875 — CITIZEN- 
SHIP OF PARTIES.— A. and B., who were not citizens of 
Michigan, and five others, who were citizens of Michi- 
gan, contested in a probate court of that State the will 
of U., of whom they were heirs at law, on the ground 
that he was mentally incompetent to make such will, 
and that the same was procured by undue influence. 
After a hearing, the will was admitted to probate and 
letters testamentary granted thereunder. By the 
laws of Michigan the order for the probate of a will, as 
long as it remains unreversed, is conclusive evidence 
of the due execution of the will, but any person ag- 
grieved by such an order may appeal to the Circuit 
Court of the county, by filing in time a notice to that 
effect with the judge of probate, with his reasons 
therefor, and also an appeal bond. Notice of the ap- 
peal must be given to the adverse party, and copies of 
the proceedings in the probate court filed in the Cir- 
cuit Court. After the case gets to the Circuit Court, 
that court is required to ‘‘ proceed to the trial and de- 
termination of the question according to the rules of 
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law, and if there shall be any question of fact to be 
decided, issue may be joined thereon under the direc- 
tion of the court, and a trial thereof had by a jury.” 
The Circuit Court may make such order or decree as 
the judge of probate ought to have made, and remit 
the case to the probate court for further proceedings. 
After the will was aamitted to probate A. and B. ap- 
pealed to the Circuit Court of the county, as did also 
the other contestants. Theappeals were in form sepa- 
rate, but every thing in reference to them was done at 
the same time. Assoon as the issues were joined in 
the Circuit Court, A. and B. petitioned for a removal 
tothe Federal Circuit Court. Held, that they were 
not entitled to a removal. The contest in this case 
was begun by citizens of Michigan jointly with citizens 
of other States against other citizens of Michigan. 
There was but asingle proceeding, and that between 
all the contestants on one side and all the proponents 
on the other. There was but one judgment, and that 
against all the contestants. From the very nature of 
the proceeding there could have been no other. Either 
all the contestants must succeed or all fail. They were 
all heirs-at-law, and whether the will was established 
or set aside, it would affect them all alike and in the 
same right. Unless there was in the proceeding, as it 
stood in the Circuit Court of the State, a separate con- 
troversy which was wholly between citizens of different 
States, and which could be fully determined between 
them, there could not, according to the rule established 
in the Removal Cases, 100 U. 8S. 457, and Blake v. Me- 
Kinn, 103 U. S. 336, be any removal to the Circuit Court 
of the United States under the act of March 3, 1875, ch. 
1387. The case Barney v. Latham, 103 U. 8. 205, dis- 
tinguished. See Hyde v. Ruble, 105 U.S. 99. Order 
of U. S. Cire. Ct., E. D., Michigan, affirmed. Frazer 
y. Jennison. Opinion by Waite, C. J. 

[Decided Nov. 20, 1882.] 
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WISCONSIN SUPREME COURT ABSTRACT. 

CARRIER — SPECIAL CONTRACT LIMITING LIABILITY, 
DOES NOT RELIEVE FROM LIABILITY FOR LOSS BY NEG- 
LIGENCE.— It is well settled that a common carrier 
of persons or property cannot by any agreement, 
however plain and explicit, wholly relieve itself 
from liability for injury resulting from its gross neg- 
ligence or fraud. It is also settled that in order to ex- 
empt the carrier from liability, or to limit the extent 
of its liability for injury caused by its own negligence 
of any kind, the contract must expressly so provide. 
A contract providing that in case of loss the carrier 
shall be liable to pay, as damage, a specified sum, will 
not, without an express stipulation to that effect, re- 
lieve the carrier from liability to the full amount of 
the value of goods lost through its negligence. So the 
words “liquor carried at val. $20 per bbl.’’ stamped 
upon the face of a receipt, if they can be construed into 
a contract tolimit the liability of the carrier to the sum 
of $20 in case of loss, must be so construed as to limit 
such liability only in case of loss without the fault of 
the carrier. The non-delivery of goods intrusted to a 
carrier, and its admission that the same are lost so that 
it cannot make delivery, are presumptive evidence of 
negligence on its part. See New Jersey Steam Nav. 
Co. v. Merchants’ Bank, 6 How. 344; Railroad Co. v. 
Lockwood, 17 Wall. 357; Bank of Kentucky v. Adams 
Ex. Co., 93 U. S. 174; Candee v. Telegraph Co., 34 Wis. 
471; Hibbard v. Telegraph Co., 33 id. 558; Morrison v. 
Construction Co., 44 id. 405; Wescott v. Fargo, 61 N. 
Y. 542; Hart v. Railroad Co., 7 Fed. Rep. 630; Musser 
v. Express Co., 1 id. 382; Belger v. Dinsmore, 51 N. 
Y. 166; Kirkland v. Dinsmore, 62 id. 171; Magnin v. 
Dinsmore, 70 id. 410; Sewall v. Allen, 6 Wend. 347; 
Phillips v. Earle, 8 Pick. 182; Steers v. Liverpool St. 
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Co., 57 N. Y.1; Black v. Goodrich Transportation Co. 
Opinion by Taylor, J. 
[Decided Sept. 9, 1882. ] 


BANK — REMITTING LOSS OF DRAFT AT REQUEST 
OF OWNER.— One who requests a bank to remit 
to him by draft the money which he has on de- 
posit therein, and which by the rules of the bank is 
payable only at its counter, assumes the risk of trans- 
mission of the draft in the usual way by mail; and the 
mailing of such draft properly addressed, discharges 
the debt of the bank to him. In transmitting such 
draft the bank may adopt the address contained in the 
letter requesting the remittance, and is not bound to 
use a more particular designation or mode of address 
for the purpose of insuring delivery to the proper per- 
son. Burr v. Stickless, 17 Ark. 428; Graves v. American 
Exch. Bank, 17 N. Y. 205. Jung v. Second Ward 
Savings Bank. Opinion by Cole, C. J. 

[Decided Sept. 9, 1882.] 


WATER-COURSE —- OBSTRUCTION OF ANCIENT DITCH 
— LIABILITY FOR—LIMITATION OF ACTION. — (1) 
A complaint alleged in substance that defendants 
wrongfully built a dam, upon or near the north 
line of their lands, across a ditch which drained the 
plaintiff's land, and which had been cut along the line 
of his land, and thence northwest beyond the north line 
of defendants lands; and that they had maintained 
such dam since May, 1870, and had thereby flooded and 
overflowed and continued to flood and overflow the 
plaintiff's land to his damage, etc. Held, on demurrer 
to state a canse of action. There is nothing in the 
complaint from which it can be inferred that the water 
which overflowed the plaintiffs land was mere surface 
water, and it does not appear, that the damor any part 
of the ditch was on defendants land. The water having 
continuously flowed along the ditch since May, 1870, 
the plaintiff is presumptively entitled to have continue 
such flowage as against the defendant. The rule of the 
civil law, as stated by Pothier, was ‘‘each of the neigh- 
bors may do upon his heritage what seemeth just to 
him, in such manner nevertheless that he doth not 
injure the neighboring heritage.’’ This rule has been 
adopted and followed, in some of the States where the 
common law is in force, as being based upon sound 
reasons of equity and justice.”’ Shane v. Ry. 71 Mo. 
237; McCormick y.Ry., 78 id. 431; Kaufman v. Gries- 
mer, 26 Penn. St. 407; Miller v. Laubach, 47 id. 154; 
Gillman v. Ry. 49 lil. 484; Gormley v. Sandford, 52 id. 
158; T., W. & W. R.A’o. v. Morrison, 71 id. 616; J., N. 
W.& 8. E. R. Co. v. Cox, 91 id. 500; Butler v. Peck, 
16 Ohio St. 334; Overton v. Sawyer, 1 Jones Law, 308; 
Livingston v. McDonald, 21 Iowa, 180; Adams v. 
Walker, 34 id. 466; Ogburn v. Connor, 46 Cal. 392. 
Chief Justice Breese says this doctrine “has found 
favor in almost all the common law courts of this 
country and England.” 49 Ill. 486. In Hoyt v. Hudson, 
27 Wis. 658-9. however, Dixon, C. J., took occasion to 
reject the rule of the civil law and adopt that of the 
common law, which is defined as follows: ‘‘ The doc- 
trine of the common law is that there exists no such 
natural easement or servitude in favor of the owner 
of the superior or higher ground or fields, as to mere 
surface water, or such as falls or accumulates by rain 
or the melting of snow, and that the proprietor of the 
inferior or lower tenement or estate may, if he choose, 
lawfully obstruct or hinder the natural flow of water 
thereon, and in so doing may turn the same back upon 
or off, on, to or over the lands of other proprietors 
without liability for injury ensuing from such obstruc- 
tions or diversions.’’ Therule in Hoyt v. Hudson has 
frequently been followed in this and other courts. 
Eulrich v. Richter, 37 Wis. 226; Allen v. Chippewa 
Falls, 52 id. 434; O’Connor v. Ry., id. 530; Taylor v. 
Fickas, 64 Ind. 167; O’Brien v. St. Paul, 25 Minn. 334. 
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This last case, as well as the late case of McClure v. 
Ped Wing, 9 N. W. Rep. (Minn.) 767, also follows 
Pettigrew v. Evansville, 25 Wis. 223, and seems to be 
an exception to the general common law rule, and 
holds that surface water may be turned upon the land 
of another in such a way as to have the characteristics 
of a natural water-course, and then must to some 
extent be governed by the rules applicable to natural 
water-courses. But the case is not to be determined 
upon principles applicable to mere surface water as 
there is no allegation that the water was surface. It 
requires no authorities to show that the defendants 
had no right to build a dam and turn a flowing stream 
back upon and flood the lands of the plaintiff. (2) The 
defense of the statute of limitations is not available as 
to a continuing nuisance. It is well settled that every 
continuance of a nuisance is in law a new nuisance. 
Ang. Lim., § 300; Baldwin v. Calkins, 10 Wend. 178; 
Staple v. Spring, 10 Mass. 74; Hodges v. Hodges, 5 
Neb. 205; Waggoner v. Jermaine, 3 Denio, 306; Spilman 
v. Railroad Co., 74 N. C. 675; Cobb v. Smith, 38 Wis. 
36. Ramsdale v. Foote. Opinion by Cassoday, J. 
[Decided Oct. 10, 1882. 
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IOWA SUPREME COURT ABSTRACT. 


EVIDENCE — PAROL TO ALTER TERMS OF CONTRACT. — 
In an action upon a promissory note, defendant ad- 
mitted that he executed the note with full knowledge 
of its terms, and every fact counected with it. Held, 
that he could not by parol contemporaneous testimony 
transform the note into a mere memorandum or 
receipt. An instrument which has the form of a 
promissory note, but was never executed or received 
as such, may be shown by parol to represent a different 
bargain from the one its terms import. But in a note 
in the usual form, and regularly delivered, parol evi- 
dence cannot properly be admitted to prove any 
special purpose directly repugnant to the terms of the 
note. Atherton v. Dearmond, 33 Iowa, 353; Atkinson 
v. Blair, 38 id. 156; Barhydt v. Bonney, 55 id. 717. 
See, also, Daniel, Neg. Inst., § 80. The case of Billings 
v. Billings, 10 Cush. 178, is directly in point, and holds 
that parol evidence is not admissible to show thata 
promissory note in the usual form was intended as a 
receipt. See, also, Underwood v. Simonds, 12 Metc. 
275; Sylvester v. Staple, 44 Me. 496; Cooper v. Tappan, 
4 Wis. 362 (369); Hightower v. Ivy, 2 Porter (Ala.) 308; 
Dupuy v. Gray, Minor, 357. Dickinson v. Harris. 
Opinion by Day J. 

[Decided Sept. 21, 1882.] 


JUDGMENT — ON VERDICT BY JURY WITH DISQUALI- 
FIED MEMBERS VALID COLLATERALLY.—A judgment 
rendered by a jury, two of whose members were 
aliens and disqualified, held, not void. It may be 
conceded that it is the duty of the State to put legal 
jurors in the box to try a cause. A judgment 
rendered by a disqualified jury is erroneous, but not 
void. It might be reversed upon appeal, but it cannot 
be disregarded as nullity. ‘‘Even the denial of jury 
trial in cases where that privilege is reserved by the 
Constitution, does not render the proceedings void, 
but only makes them liable to be reversed for the 
error.”’ Foreman v. Hunter. Opinion by Day, J. 
(Decided Oct. 19, 1882.] 


TRUST—EXECUTOR MAY PURCHASE TRUST PROPERTY 
FROM PURCHASER WITH TITLE.— (1) An executor who 
has sold property belonging to his trust estate, to one 
who may acquire a good title to it, may acquire such 
property from the purchaser. In Silverthorn v. 
McKerster, 12 Pa. St. 67, executors, under a power 
given to sell lands, sold to one Burns, and Silverthorn, 





one of the executors, afterward purchased from 
Burns. The court said: ‘As, then, Burns was, by 
the sale, invested with an estate recognized by our 
laws, there was nothing to hinder him from selling and 
conveying it to whomsvever he pleased. Nor is there 
any thing in the law or the transaction itself, to pro- 
hibit Isaac Silverthorn from becoming the purchaser. 
There ig no suggestion of mala fides in the sale made 
by the executors to Burns, and it is clear that in the 
absence of fraud, one who has sold an estate as trustee 
may afterward fairly repurchase it for himself. 
Painter v. Henderson, 7 Barr. 48.” A purchase by an 
executor under an execution against his testator is not 
void, but simply voidable at the election of the lega- 
tees, exercised within a reasonable time. In Fleming 
v. Foran, 12 Ga. 594, it is held that an executor cannot 
become the purchaser of land sold under execution 
against his testator, but that the sale will be set aside 
on the application of the legatees, ‘provided such ap- 
plication be made in a reasonable time, otherwise the 
right will be considered waived or abandoned. See 
Spindler v. Atkinson, 3 Md. 410. Welsh v. McGrath. 
Opinion by Day, J. 

(Decided Oct. 18, 1882. 
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CORRESPONDENCE. 





CONSTRUCTION OF WILLS BY SURROGATES. 
Editor of the Albany Law Journal: 


The surrogate of the county of New York enjoyed 
a special jurisdiction to the time of the adoption of 
the new Code. Section 2624, of the Code of Civil Pro- 
cedure, confers general powers upon all surrogates, to 
determine questions involving the ‘ validity, construc- 
tion or effect’? of dispositions of personal property by 
will, of a resident of the State, *‘ executed within the 
State.”’ 

The note of reference in Throop’s Code, says, the 
object in limiting the surrogate to wills ‘ executed 
within the State,’ was to avoid conflicting jurisdic- 
tions, such as occurred in Despard v. Churchill, 53 
N. Y. 192. 

Notwithstanding the explanations of the codifier, 
our surrogate has held in acase of mine, that where a 
testatrix, resident in New York, signed her will in the 
presence of witnesses in the city of Philadelphia, and 
in due conformity to the laws of New York, he had no 
jurisdiction to pass upon a question involving the con- 
struction and legal effect of its provisions. In other 
words, that he had power to issue letters to executors, 
directing them to act under a will which created illegal 
powers. That the execution of a will was consummated 
upon the signature and witnessing thereof. That a resi 
dent of the State, having made a will outside its limits, 
although in pursuance of the laws, constituted himself 
an alien, and his testament must be denied the opera 
tion of the laws of his domicile. 

The statute giving surrogates the power to inter- 
pret the legal effect of wills offered for probate, has 
been so beneficial in operation, that any thing restrict- 
ing this power should be deplored. It has enabled 
many contestants to secure in the first instance, what 
would have been without it the result of a tedious pro 
ceeding for construction in some other court. 

I believe it to be a forced construction of the statute, 
to hold such a will to be a foreign will, and as I can 
appeal on a question of practice to the LAw JOURNAL 
without giving a bond. What do you think of the 
case? 

Very respectfully, 
Epw. GEBHARD. 
New York, Dec. 19, 1882. 
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2—Uowiveyancs bounded o: on waters of lake renders axe ® 
riparian owner. Richardson y. Prentiss (Mich. 8. 


oe} 

3.— Notice; adverse we ee estoppel; injunction. 
Slocumb y. Chic. R. Co. ‘lowa 8S. C.), Ab 

4.—Stakes set in ground a survey prevail over recorded 
plat. Turnbull v. Schroeder (Minn. 8. C.), Ab....... 353 


See De 
BOTT See Maritime Law. 
Bom OFE Xone Holders of, entitled to prop- 
+4 4 ee for yee of. Forbes v. Boston . 
Feeeesee eeesses: ere-eeee ‘ 


4 OF B PR Ed ise = Criminal Law. 
SE. See Contract. 
to brine a. Ninéne abs beh Shanon 
BROKE R. Of real ouuen 34. entitled to eee. 

aux y. Old South Society (Mass. 8. C.), Ab.. . 413 

See Agency. 

BURIAL. Place; otieation for; conversion. 
freys v. Pittsburgh (Penn. C. P.), N 

See Cremation. 


Jef- 


CAMP- MEETING. See Constitutional Law; Stat- 


utory Construc 
CARRIER O OD » Saahtiiny for loss by alter- 
ation of bu. F G00) hman y. Cent. R. & B. 
o. (U.8. DRE °s éid-cines masceosnanonens 389 


2.—Agent for several lines run as one but not jointly, 
agent pe each severally. Citizens’ Ins. Co. v. Kountz 
- ' § 4 a pO SORES Are 14 
iter ack fe line; not liable for damage beyond own 
line; back leht notice. Knight v. Providence & 
SE Mins. dalednetgessbs ninetiieees.s 99 
4.—One aA, with others liable only for his own 
negligence ; contract as to liability between lines 
does as inure to benefit ofshipper. Aigen vy. Boston 
& Me. R. Co.(Mass. 1. C.), Ab. 378 ; Milne v. Douglass, 
(U. 8. Cc. RIN o5 ic mt etnakeedaschnce dbencees 379 
5.—Special aaasdaaes Vastibon liability does not relieve 
from liability for loss by negligence. Black v. Good- 
rich Trans. Co. (Wis.S. C.), Ab 
6.—Contract Ry. limiting Habiltey, 
chester & L. Ry. Co. (Eng. Q. B. D.) Ab... ......... «. 178 
7.—Contract limiting liability not presumed to include 
loss from carrier's oo collision between two 
ships of same line hartered Mercantile } any v. 
Netherland Steam Nav. Co. (Eng. Q. B. D.) 
8.—Dam on ws of contract by. Miller = hie 


(Eng. 6B dale See bh dh addi bcagandensemianee 
9.—Lien for to a charges ; goods received from 
row hol 


er. Vaughan v. Prov. & W. R. Co. . ews 


o1"7 





C.), ? 
ll. Saline fealih for charges, duty in. Shiversv. Na- 
ik ik eed eee ske ahenn 401460% 
CARRIER OF PASSENGERS, Assault by ser- 
.. Vant on passengers ; uae: ae Chicago & E. Ill. 
~ R. Co. v. Flexman (iil. TEE 004-anandetecseseses 
2.— Negligence, carrier liable to p passed for, of inde- 
pendent carrier employed by him _a,* of sev- 
o. rene Scere, Ue eep v.Indianapolis &St. L. R.Co. 
Oo ere ee es 
3.—— posse ng 7 oot ‘moving “train.” Je- 
well v. biones, St. P. & M. Ry. Co. (Wis. S. C.), Ab. 239 
4. rw 4 of Ry Go Wis 3 to ao 7: Yorton vy. Mil. L. 
BP ak. of railway 43.8 enger for refusal to pay ad- ‘ 
* vanced fare on train ; refusal to carry on same train 


= Swan v. Manchester & L. R. Co. (Mass. 8S. 
6.— Railroad ticket, limited, when ‘used. ““Auerbach vy. 
N. Y. C. &H.R. Co. (N. ¥. App. Saiiadieks wits 2 


7.— Railway passenger tendering tax ‘certificate forfare; 
ejection ; another offering fare for Louisville 





atc.. R. Co, v. Garrett (Heme. ©. Cy We. .csccccece eee B22 


CARRIER OF PASSENGERS.—Continued. 
8.—Street railway; negligence; passengers getting on 
fom ag ow People’s Pass. Ry. Co. v. Green 
ey ICI a. > 55.7950 .s. sgasnsonabagcewhes \ suds dude 
9.— Evidence’; injury to boy while getting on car; ‘de- 
Md aon of ver of car subsequent to accident. 
W.— Sleeping car company; liable for property stolen 
fom passengers. Diehl v. Woodruf 8. 7, ay bo. (Ind. 


11 ae to passenger in sleeping car; liability of a* 
com 5 N Cleveland, etc., R. Co. v. alrath — 
fonio SGML GUkied) nixd. wnnsuhes Saqideehe sonddeobe 
Damages ; Demurrage ; Sunday. 
ae i Negotiabie Instrument. 
ae See Municipal Corporation ; Statutory C 
struc 
 *S Removal of Cause. 
See Criminal Law. 
Tg." Easement. 
fe Maritime Law. 


. When set aside and when not. Ac- 
cmeeian si _ aed (N. 8. C.), Ab. 


N. See Criminal Law. 
\ SOA GON. ee See we my Construction. 
TO W. Action under law of ano- 
her State : foreclosure and deficiency. Belmont v. 


Geaen (Conn. 
2. ee of majority of infant. Inre Wanda 8. (Austria), 





S- Cente. 3 by what law governed. “Pritchard y. Nor- 
ton ( 
4.—Federal court may not enjoin {ne State court. 
Harrison Wire Co. v. Wheeler (U. 8. ,Conn.), Ab. 
5.—Federal stam ost. not oe licable = State courts. 
Woodward vy. Roberts (N 
6.—Jurisdiction in case of forgery. 
(Ohio 8. C.), Fu ; 
7.—Loan by citizen ‘of one State to citizen of another. 
Kellogg v. Miller (U. 8.C. C., Neb.), Ab 
8. a of State as to practice binding on Federal 
ourts; e eotmens : = trial. Equator M. &. 8. Co. 
v Hall yTakviowy wore ee 
9.—Statutory ph oad ions “State construction of State 
law binding on Federal court ; evidence; journals of 
i AM ree aeeeeene Nat’l Bank’ v. Ottawa. 


CONSIDERATION, “Promise to ‘pay ‘debt volunta- 
rily, released. es “X v. Martin (Md. App.), N... 
See Contract. 
CONSTITUTIONAL LAW. 
contents. Ives v. Norris (Neb. 8. " 
2.—Adultery between persons of different races and 
color. Pace vy. State (Ala. 8. C.),N 
3.—Impairing contract ; exempting municipal property 
ay) palzarafor de debt. City of New Orleans vy. Mor- 
ris (U. 
4. r—_ law: Judie may not instruct ‘toconvict. U. 
.v. Taylor Ww: C.C., Kans.), 
oo statutes pnt and compensation i." 
sheep killing, valid. Town of Wilton v. Weston, 
is Gi Be andccnse. ccatscs siaiadntsesanss “gee 
6.—Tax on dogs. constitutional. 
(Mich. 8. ,N. 
7.—Eminent domain involves compensation paid or se- 
cured ; uncertain fund not compensation ; direction 
to chief financial officer of the city to pay over to _ 
city; — municipal corporation ; right of State to act 
for; statutory construction. Sage v. Brooklyn (N. 
Y.A Ee  cieinhainn. ak aidanet he anabns<scatete sees 
8.—Evidence, statute guactiog prima facie rule of. Peo- 
ple v. Lyon (N. Y. 8. C.), N 
9.—Excise tax on insurance companies. 
Ins. Co. v. Comm. (Mass. 8S. C.), Ab 
10.—“ Executive” officer. Harman v. Harwood (Md. 8 
11. —Fees, vy ux not purchase of justice. Perce v. 
pe ee a eee 
2.—Juror not public officer; my ng | limitation of 
eligibility. State v. Bradley (Conn. 8S. C.), Ab....... 
13,— Legislature may authorize trustee to convert realty 
into SS neege Petition of Post (R. I. 8. C 
14.— Leg 
Wolf v. McCall (Va. 8. C.) 
15.—Statute giving lien on logs without notice to eran: 
law of the land. Quimby v. Hazen (Vt.S. C,), Ab. 
16.— Municipal ro’ ware! limitation of. Hebard v. 
Ashland Co. (Wis. 8. C.), A 
17. me - +L. requiring assent of third personsto es- 


Act, title of and 
A 


pacesineevess Preaanag og i 


lature cannot ity t bill sent to ane, 
(i 


Page. 


Oon- 


Gi), Fes. cee cccnccctcse seessoncccescces 491 


1y 


. SE 
“Lindsay v. State 
437 


12 
158 

99 
59 


314 


tablish laundry, invalid. Re Quong Woo, (Cal.S.C.), os 


18. -—Prohibiting wooden buildings in borough,invalid. 
Kneedler v. Morristown (Penn. 8. 
19.— Press, freedom of, forbidding lottery announce- 


> 


a not abridging. Hart v. People (N. Y. 8. C.), 


20.— Taxation, uniformity in, o -yepens State v. Wes: 
tern Un. Tel. Co. (Me. S. C.), Ab 

21.—Tax on vendors of goods by State. 
(Md.App.), 

22.— Twice in jeopardy; 
conviction of grand larceny. 
App.), N 


imprisonment for life on third 
Taylor v. Comm (Ky. 


. 260 
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TWEET aceite 
CONSTITUTIONAL LAW.—Continued. P NVEVANCE See Bill of Lading|; Execution. Page. 
23.— Provision as to credit by one State to public acts NV See Fraud. 
of another; does not include decisions of State “Ghromo, for oF gratuitous distribution. 
yg as Dn its" ate, Ww iggins Ferry Co. v. Chic. PYRIGH! Schil e ( Be sannanteas 
& Alt. KR 8. C. C. Mo.), Ab 7 — Pictures in ilustraed. ‘catalogue are subject of. 
24.— State Sor ‘Giecriminating against ‘products of other ’ Grace v. Newman CU Ni Be aiscces s¢>s0esas 4 paueans 108 
States. State v. Stucker (Lowa 8. C.),Full. 312 | 3.— Play, Cote m 7 ot tbe reproduced from mem- 
25.— State statute impairing contract. U. S. ex rel. or kins v. Halleck , Ab. 413 
Watson v. Mobile (U. 8. C. C. Ala.), Ab ............. 4.—— wR - ~— of right of caliee + uncoprig hted; 
26.— Statute against vending refreshment, etc., within getting, copy from memory. Tompkins v. eath 
one mile of camp-meeting!ground, not unconsti- | (Mass. S.C.) Nu. 20. ccc cece cece cece cence cee tee eeer cece 
tutional. Commonwealth v. CORPORA Assessment by directors, courts 


27.— W ‘harfage, local, charges not tax on tennane nor 
regulation of commerce. | ~wesrpees & P. P. Co. v. 
Catlettsburgh (U. 8.8. C.), A 

See Criminal Law ; 

icipal Corporation; Taxation, 

CONTEMPT. Costs not allowable for proceedings 
for criminal ; wee in contempt proceedings. Peo- 
ple ex rel. New York Society for one of Cru- 
elty to Children v. Gilmore (N. Y. App 

a), Full injunction order. Baker .. "Cocoa (N. C. 

3.--By counsellor of other State appearing in this State. 
Chaffee v. Quidneck Co. (R.I. 8. C.),-Ab.............. 

4.—Revoking offer to purchase property sold by order 
of court. uidneck Co. y. Chaffee (R. I. 8. C.), Ab.. 

CONTRAC Acceptance of proposition to bind 
must be unqualified. Ortman v. Weaver (U.8. C.C., 
MT Miibe rin vcb cnpsnade cde OsCasataned? seees 

2.—When complete; preliminary negotiations; * statute 
of frauds ; part performance ; <~ ific erformance. 
Wharton v. Stoutenburgh (N. J. Er. & App.), Ab... 

3.—Breach of, when action for, lies ; damages. ‘Dingley 
v. Oler (U.S. C. C., Me.), Ab 
4.—Breach of promise of marriage, cause of gotten for 
does not survive. Chase y. Fitz (Mass. 8.C.), 
5.—Administrator, contract for personal service’ on en- 
forceable against. Siler v. Gray (N. C. 8. C.), Full.. 
6-—To publish advertisement and puff advertised article 
egteaey ji public policy. Gade v. Robinson Con. M. 
C. Marine), N. 

7.—Bank shares, for purchase of ; “public policy. 

v. Drake (Kans. 8. 
oo hiring priest. 


” Rose v. Vertin. (Mich. 8. C.), 

9.—To receive less sum than debt in ‘payment; statute 
of frauds. Schweider v. Lang (Minn. S. C.), 

10.—Consideration : mutual agreement for compromise. 
Little v. Allen (Tex. 8S. C.), Ab. 

11. ; subscription ; tt Mee promises; interest. 
Trustees of Maine Cent. Inst. v. Haskell (Me.. 8. C.). 

12 : rat necessary to defeat. Johnston v. Smith 


(N.C.S A 

13. of ihicie cohabitation ; promise to. ‘to support ill 
gitimate child. Wallace v. 

14.—Construction; ‘‘more or less ;” validity. 











Rea v. 





Bearse (Mass. 8. C.), 
104 


Jur fadiction ; ; Municipal Bonds; Mun- 


7 


. 317 


288 


. 423 


58 


appleye di. 8. C.), ‘Ab. 316 


pe | RRO re ery errr 4 
15.—Custom does not change. Ledyard Hib- 
a eS errr cr ree ce 


16.—Hard bargain by confidant ; 
Storrs v. Scougale (Mich. 8 
17.—Illegal ; not to oppess discharge in bankruptcy. 
Marble v. Grant (Me. 8. C ), Ab........... 


18.———}; papties not 4y pari delicto. Harrington v. 
Grant (Vt. 8. C.), Full. 291; Bateman v. Robinson 
aero oe gears 


19.—Implied, as "to payment for materials furnished - 
— on a. Bepespent v. wot hapaleg 


21.— Sa ah breach of, on account of disease of prom- 
isor. Allen v. Bakerf(N. ; 

22.—To marry; release from, as consideration ‘to pay 
money. Snell v. Bray (Wis. 8. C. 

23.—Ono -, when invalid. Melc hert vy. Am.Un. Tel. 

Co. ( s. G. C. Iowa), Ab. 

24.—To form or launch partnershi . damages ‘for breach 

of. Hill v. Palmer (Wis. hip; 

25.—. Public came ay hia K. aan - railway company 
for telegraph invalid ; restraint of trade ; equitable 
relief; real and personal roperty ; purc ~~ — 
notice. Western gt gg ‘0. v. Burl. & 8. W Ry. 
Cai. O DB, WO Bs odds <vccsccsenseatoandssnnce 

26.— Rescission; what Sales necessary to authorize. 
Potter v. Doyle, (Wis. 8. C.), A 

27.— Instruction by religious order; breach by pupil. 
Austrian Case. 

28.—As to bid at sheriff’s sale ; validity of. 
Wait (Vt. S.C. 

29.— Agreement as 'to bid at public auction legal. a 
v. Ullman (Md. 8. C.), Ab 

30.— For service ; hiring for a year. Buckingham y. a * 
rey & H. Canal Co. (Eng. 

31.— Verbal, validity < t sale of goods. 
Camp (Vt. S. C.), F 


32.— When pik oh sale A alk ae. raeeired v. Wattowa 
(lowa 8. C. ‘ 
See Carrier: Conflict of “Law: 


CONTRIBUTION. 


Fraud : ; “Mar riage; Party. 
See Fences. 


‘ 





ATION. 
wu a examine motives of lawful. Oglesby v.Attrill on 
2.—Bank, transfer of securities by officer in course of 
business passes title though fraudulent. Whiting v. 
Wellinton (U. 8. C. C., Mass.), 
8.—Foreign in State subject to statute as to service ; H 
‘*found” in State. Merchant’s Mfg. Co. v. Grand 
T. RB. Co. (U. 8. C. C., N. ¥.), AD.... .02--cceee- 
4.—Guaranty of dividends of one by another ; power ‘of 
directors to modify oo contract. lagg v. Manhattan 
inst sharepeees: ‘ 
eligman (U. 8. C. 


«takes, when not bound by ‘fraudulent acts of; H 
ency. Wright’s appeal (Penn. 8. C.),A 
7.—Stock, sale of; warrant: fraudulent over-issue. 
People’s Bank v. Kurtz ( enn. 8. C.), 
8.—Transfer of stock; bank concluded by aquoe of 
reese. Cecil Nat’l Bank v. Watsontown (U. 8 


“Sonoma Val. om v. 


eneral 
raper 


5 —Insolvency of ; creditor’ 3 bin 
greg {udgments. Walser v. 


476 


C.), 
0. Stocktioiders, liability of. 
C.), Ab.. 


Hill (Cal 
Viability for debt ; 
manufacturing, © oe Ones me 
Pp , 

, action x. TE for debts : Yeturn of execution 
Tet . Rocky Mountain Nat'l Bank v. Bliss (N. 

12. Unies breach of trust, equity will not interfere for 
eee s management of. Sims v. Street R. 
Co. (Ohio 8 b. 

13.—Ultra vires ; iy ES to exhibition enterprise. 
Trustees of Maine Cent. Inst. v. Haskell (Mass. 8. 


01540shanenae, saan 58 
14.—-—, claim of, not available except to State or x4 
interested = cor: oration. New Orleans, M. a 

Co. (U.S SIE het ee 

See Banks and Banking ; Fraud ; Jurisdiction ; Mu- 

nicipal Corporation ; Receiver ; Removal of Cause. € 
TS. Attorney-General not entitled to, of special 

aay M Atty. Gen. v. Continental Ins. Co. (N. Y. 

9, When att attorney a eng | opposing application 

* for receiver entitled to, out of estate ; corporation. 

Barnes v. Newcomb (N: Y App.), Ab 


COUNTERFEITING, “ining we in coinis. U. 
ng ole in coin 
8. v. Lissner (U.S. C. - a reer ra 391 
COURTS-M a 
son je . 
OVENANT. To coped 3 ‘liability on. Haywood v. 
Brunswick Perm. Bldg. Soc (Eng. App.) Ab 
See Bankruptcy ; Party. 
REDITOR. Bill, when judgment at law not neces- 
G aT. Merchants Nat’! 1 pace v. Paine (R. LS. on 
ED ce cesta Ks ueeimiptiasruaeg iia edackquictne shuns ibd ate nee ae 


CREMATION. Expense of, not valid charge against 
estate. Williams v. Williams (Eng. Ch. D.), F Full. 248 


CRIMINAL LAW. Abortion; Pleading; amend- 
ment. State v. Stokes (Vt. 8. C), Ab 418 

2.— a. ,former, when prisoner has not been in 
peril. Reg. v. O’Brien (Eng. Cr. Cas , Ab 

3.— Action ; criminal; poceeesiags to recover penalty 
for. Mitchell v. State (Neb. $ hI eocacesdassane 

4.— Assault upon several ersons ; former acquittal. 
State v. Nash (N. C. 8. C.), i ons:ensadidteenneeees 

and battery. People v. McKay (Mich. 8. C.), 

6— Appeal of escaped prisoner. McGowan v. People 

7.—Arson; lean-to unconnected within with dweiling 
Rouse not not aaennes -house. Fairchild vy. People (Mich. 

8.— ea of | eace, provoking another to, by iawful 
act, not criminal. atty v. Gillbanks (Eng. Q. B. 

9.— Confession ; silence where criminatory statements 
are made in presence. State v. Weaver (Iowa 5S. C.), 

10. — Constitutional ‘law ;_ civil rights, amendments. Le 
Grand yv. U. 8. (U.S. C. C. Tex.), A 

11. ‘ Nght of accused to appear may be waived. 
Sablinger v. People (Ill. 8. C.), Ab 

12.— Evidence; admission of one joint defendant nat 

sen against other. People v. Stevens ‘Mich.S 

; irresponsible drun kenness:; ; burden of wir. 

State v. Grear (Minn. 8. C.), Ab. 


“construction of 


10. 
Handy v. 





ll. 





dy FAD nace cnr cwenewewenenen 
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CRIMINAL LAW.—Continued. Page 


4.—Evidence; declarations of interested party as part 
este. binson v. State (Md. App.). Ab 
marriage; offense by wife in husband's pres- 
State v. Boyle (R. I 8. C.), Ab.. 


of co) 
15. 


16. 








ene. 
sible. U.S. v. Angell (U.S. C. C. N. H.), Ab 
; proof of other sigaliee ‘offenses; false pretenses. 
Commonwealth v. Jackson (Mass. 5. C.), ‘ 
of reputation of bawdy house; identity ‘of 
keeper ; acts of defendant; house need not be kept 





18. 








for profit. State v. — (Minn. 8 Si ies <acoene 
19. of sale of pepeee, U S, license ; H constitutional 
law. State v. Mellor (R. I MA Msinensnes «seco 


Robinson v. 





; testimony of ‘deceased witness. 
State (Ga. S. C.), A ngecen daeeeene 
21.—False pretenses ; » paliure to fulall promise not. 
Com. v. Moore (Penn. ja Dep ines aes 
22.———-; pleading. State v. Lewis (Kans. 8 LAY 
23.———; representation as to future act. 
(Eng. Cr. Cas. R.), Ab.. 
24.—Former conviction; on ‘same act constituting “two 
offenses. Hershfield v. State (l'ex. App.). Ab.. 
25. a ; contents of indictment. inton v. State 
(Ga. 8. \, Ab. 
26.——; pleading ; 
Gray (Minn. 8. ©), 
27.—Homicide ; 43, TS to furnish medical 
attendance Regina v. opm (Eng. Cr. .), Ab. 
28.—Indictment ; y may be - peeps for lost one. 
State v. Rivers ( wa 8. C.) 
for forging United Sitios securities. 
” Viall (U.S. 8. C.), Full 
¢ misnomer of wy A property ; two names. 
People v. Quong (Cal. 8. Ab.. 
31. ro % when it Sy ahd when it “need not be 
roved. State v. King (N. C. 8S. C.), Ab...... ........ 
32,—Jurisdiction in case of murder. Gulses v. U. 8. (D. 
Cc, 8. C.), Full. 
—Larceny ; by ‘conversion of ‘goods found. 
” State (Tex. App.), 
" ; pleading ; certainty of description. 
McAnulty (Kans. $ 


uncertainty in indictment. State v. 








* Goss ‘v. 








35. of wife’s goods by husband. State v. Parker, 

Oe re 
36. rae | omgpenmen for. State v. Townsend (N. Cc. 8s. 
OS Sa a nea Pee 


37.— Malicious act, liability for. Queen v. Martin (Eng. 
Cr. Cas. R.), Full.. 
neglect of ‘parent! to furnish medical 
ng. Cr. C. R.) Ab.. 
State 


38. —Manslaughter ; 
attendance. Queen v. Morby (E 
39.—Married woman ; presumption of coercion. 
v. Shee (R. [. 8. C.), Ab 
—Murder; evidence; letters found in prisoner’s 
rank : yates of prisoner. Willett v. People (N. Y. 


"sale ; owe wt copy: 
v. Jones (U.S  # 

Pleadin ; duplic ity: Be T, attempts to entice 
two children. People v. Miller (Cal. 8. C.), Ab . 
43.—Practice ; acts dehors record injuring defendant not 
grounds of exception ; evidence; hereditary insan- 
ity. Walsh v. People (N. Y. App.) 

44.— Removal of cause; 
menced. State v. Bolton (U.S. C. C., Ga.) Ab.. 

45.— Sale of li 1? re op timefimmaterial. Comm. 
v. Doyle ( C.), Ab. 

46.— Seduction ; : what constitutes promise of marriage. 
Rice v. Comm. (Penn. 

47. of chaste woman under 
chastity at oresumed ; ye oration, 
State ( r. & App.), A 

48 —Sunday a, pleading ; neds ‘contradiction is not 
material. Hoover v. State (Md. App.), 

49.— Stolen property, what a Fy toa congietice for 
having received. Williams _.v. People (Ill. 8. C.), 


50.—Trial ; court cannot direct verdict of “guilty. "U.S. 
v. Taylor (U J. 8.C. C. Kans.), 
; allusion to defendant's failure to testify. Aus- 
tin v. People (Ill. 8S C.). Ab 
H incompetone 
" State (Neb. 8. C 
53. 9 penned by pleading. 


42.— 


eee “of ‘marriage ; ; 
Zabriskie v. 








54.— Witness ; criminal defendant liable to cross exami- 
ation as ‘to other criminalities; adultery; other 
adulterous acts. State v. Witham (Me. S. , 

Seer Constitutional Law; Evidence ; Pledge. 

CUST f not ploughing around stacks ; — 
eatin “ -_ Ormond vy. Cent. Iowa R. C 

(lowa 8. C.), N 


" See Contraet. 


DAMA 


loss 0 
Ab 


ES. On breach of contract to sell goods ; 
profits. Thal vy. Henderson (Eng. Q. B. D.), 
2.——— for manufactured article. Bookwalter y. Clark 

CH. BG. GS. Wit. BD oc ccvcccs cccccce 


Marsh y. McPherson (U. 


3.——— for sale of machines. 
8.8. C.), Ab 


4 
U.S. v. 
173 


199 


; when testimony taken at former trial inadmis- wr 


Reg. v. eyees 
138 


219 


State v. 
199 


79 


359 


13 


when criminal cause com- 
260 


- 19% 


: 265 





DAMAGES —Continued. P 

4.— Measure of, on breach of special consrast. Wigsell 
v. School for Indigent Blind (Eng. Q. B. D.), Ab..... 

5. rye Breach ry oun. 
& A. R. Co. (Mass. 8 

6.— For death by negligence, in discretion és 


ury. 

Hooghkirk v. Del. & H. Canal Co. (N. Y. 8. C.), Full 

7.—Negligence ; speculative profits. Bierbach v wees 
year Rubber Co. (Wis. 8. C.), Ab.. .. ......- 


Ab 
Noyes v. Blodgett we 


8. —Warranty, breach of. 


9.—When loss of profits not allowed as. McEwen v. Mc- 
Kinnon (Mich. 8. C.), Ab.. 
See Animal; Carrier; Maritime Law: “Municipal 
Corporation ; Slander and Libel; Trover. 
DE ED. Boundary ; when not void for uncertainty. 
Gilley v- Childs (Me. 8S. C.), Ab 
; description; monuments. 
(Me. S. C.), Ab.. 
3.—Of future interest as heir j ; construction. Gilbert 
v. James (N.C. 8. C.), 
4. ot husband and wife ; non- delivery by husband 
during wife’ pon after acquired title. ppomemene v. 
Pp Oe TO BAY eee rrr 
5.—Rule ys en. 
Bh, Gipp Boo 0s sccnncce ce 
ee Marriage ; Mortgage ; Sale. 
DEFINITION. “ Appropriation ”’ statutory construc- 
on. U. - Nicholson (U.S. D. C., Or.), N........ 
2. a RS 4 * in will. Suter v. Hilliard (Mass. 8. 
3.—“ Betting 0 or gaming,” 
. Clark (Mich. 8.C.), N 
4—“¢, 0. Dy See Evidence. 





2. 


age. 


Murdock vy. Boston 
163 


73 


5.—* Drift stuff,”’ goods floated qehere from wreck, not. ~ 


Watson v. Knowles (R. 1. 8.C.), A 
6.—‘ Executive.” 
7.—‘‘ Fiduciary character.” 


See og yo — 
e Bankruptcy. 


8.—“* Found.” See Cor, ration. 
9.—** Ingress, egress and regress.’’ See Easement. 
10.—“ orin or about.” See Statu tory Construction. 


a“ Logs and timber.” 


12.—** Malice.” See Statutory Construction. 


Kolloch vy. Porcher,(Wis. 8. C.), on 


13.—“‘ Minerals,” flint stones. Tucker v. Singer (Eng. 
App ch MNad> Minds 2 Stee AEOCRPEOREDS.S 009005 606040405060 PA4 

14.—‘* More or less.”” See Contract. 

15.—‘‘ On the shore” ae necessarily ‘‘ aground.” The 
ee, GE MI Ds Di vnvecss - ase, 000 Manibenscaes+are 244 

16.— ‘‘ Place of worship.” :See Statutor, | Comercio” 

17.— ‘* Fenpeattca,” obscene letter. U. Loftis (U.S. 


Matter of Rand’s Estate. (Cal. 8. 


D. C.), H....... 
18.—‘* Reformatory. 


Ds 
Hg Ship,” mud hopper barge. 


19.— The Mac (Eng. App.), on 
20.—'‘ Society.” See Statutory Construction: :.22.22.055: 
21.— ‘‘Spile.”” The Chase (Can.), eae 402 
22.—‘‘Tools and implements,” dairy appliances. Fish v. 
OE RR aaron 


23.—‘‘ Tool or implement. ” See Exemption. 
24.— ‘* Tools and instruments. ” See Execution. 
25.— ‘‘ Unoccupied.” See Insurance, Fire. 
MURRAGE. Pag not aj 
NTT W. Ry. Co. v. 


enkins (Ill. 8. C. 
BENG, 9 ae See HNeltoence, 
1 7 to ; attachment. Nicholson v. Cook 
Md. Ap 


DISBARMEN’ 
re Orton (Wis. 
DIVORCE. Decree against non-resident 
eeesiage re mene Garner Vv. eonened ¢ d 
u ra peuaaed 
“See Marriage. 
DOMICILE. Coming into State unaccom anied by 
wife; attachment. Swaney v. Hutchins (Neb. 8 OD 
Ste See Negligence. 
UN ESS. See Criminal law. 
DU ne = Limitation. 


ye 


T 
8. ¢.), Ful 


sci 


EASEMENT. Construction of deed of right of way 
meaning of grant of right of ‘‘ ingress, cqrems ond 


 omell ’ Somerset v. Gt. W. Ry. Co. (Eng. Q. B. D.), 
2.—In dam, included under a appurtenances ; presump- 
tion. Baker v. Bessey (Me. 8S. C.), Ab. .. ..._...... 


App.), 
275 


apply toc sestese by land. 
323 


3°— Lateral support. Lemaitre v. Davis (Eng. “Ch. D. ), = 
b 


4.— Loss by non-user; by estoppel. 
(RB. 


WWD as lank oes. Wks cece, 20 Be bee scgneoee 

5. — By necessity need not be reserved in deed. Sher- 

brook v. Tufnell (Eng. Q. B. D.), Ab ...........-..+5- 
6.—Oral licence to flow land, not; equitable relief. 
Johnson v. Skillman (Minn 8. C. YT rere tews 

7.—Right of dominant and servient estates ; coal 

mines. Pomeroy v. Salt Co. (Ohio S. C.), Ab........ 


hase v. peivend (Mass. S. 


8.— A owt of way by necessity. 
0.—ittinning with land, : party wail. es 
(Ill. 8. C.), Ab.. ée 


78 
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: Page. 
EJECTMENT. Variance ; limitation; estoppel. 
BSA v. Moffatt (Mich. 8. C.), Ab 457 
See Conflict of Law. 
ELECTION. When result not disturbed because of 
Ls al votes: om wt - ine State ex rel. Deloatch | 


Buia cord eomelpnoneemmesan 


PRR AL . See Injunction. 
c LM, edeions Construction. 
not ENT Bo drainage of lands. 


ONMAIN Exercise for privategbenefits 
enel v. Green 


Island Drain Go. (Neb. 8. C.), AD... ....ee.2- eens ees 16 
2.—Measure of compensation of land owner. Fr ” Freemont, 

Mo. V. R. Co. v. Whalen (Neb 16 
3.--Nature of title acquired ; wr eee Ga v. Mu- 

tual Un. Tel. Co. (Ill. 8. C.), Ab ...... oe 475 


We Constitutional ae Water-course. 
ESCROW . See Will. 
PPEL. a4 aur oy court of another State. 
Hanna v. Reed (Ill. 8S. C.), Ab 2 
2.—Aflfirmation pide 3 ov srestauges « of chattels. 


Burgess v. Wilkinson (R. 8.C.), Ful 389 
3.—-One mortgaging property yas. deny ownership. 
Harvey v. Harvey (R. I. 8. C.), 217 


4.—Placing obstructions in street. ‘City of Sioux City 
v. Weare (Iowa S. C.), Ab.. iinet aan Sa 
See Boundary; False Imprisonme nt; Insurance, 
Life ; Usury. 
EVIDENCE. Account book containing only lump- 
ing account, inadmissible. Corr vy. Sellers (Penn. 8. 


A* 443, 
2.—In admiralty ; : statements of part owners of vessel. 

Clark v. Weeks (U. Se Gs, Mc cckawens das. eaaied 439 
3.—Agent, dec ond thy of ; res gest. “McLeod v. Gin- 
ther (By. Mr icadk w,! asvcnes ahé daateaeitnakend 
4.——— ; declarations of, not proof of agency. Gilbert v. 

James (N -C.8 Yale 257 
5.—'* CO. D., “State v. Intoxicat- 


* judickal notice of. 
ing Liquors (Me. 8. C.), A 
6.— Criminal conviction of crime conclusive as tolfact of 
crime. Commonwealth v. Feldman (Mass. 8. C.), Ab. 58 
7.— Declarations as to matters of general interest; date 
of erection of school- que. South W. School! Dist. 
v. Williams (Conn. 8. C.), Ab.. 1 
8.— Exemption; selec tion between articles by ‘debtor. 
ae v. Bassett (Vt. 8. C.), Ab.. 
— Of good charac ter of defendant in civil cases. “Simp- 
son v. Westenberger (Kans. 8. C.), Full.. 
10.—Hearsay declarations of patient to .physiclan attend- 
ing him. Knox v. Wheelock (Vt. 8 2 
11.— In action for indecent assault on pn an specific 
acts of lewdness on cay: «| be shown. Galer- 
ette v. McKinley (N. Y.8.C.), N. ..... 2.2.2 csccseee 
we of another State. Thactoaty. Reed (R. I. 8.C.), 


9 


o 


13.— Married woman’s. acknowledgment, certificate of 


notary as to. Aruaz v. Escandon (Cal. 8. C.), 279 
14.— Parol to alter terms of contract. Dickinson v. 

ee AE, SED. oe. i cass). soRben paasbeveces 
15.— Receipt, apa 6 or ar * Se of. Swain 

v. Frazier (N. J, Er. & App.), Ab............. ae 
16.— Signal service officers’ rec ord ro to weather. Lind- 

say v. Ousimano (0.8. C. ©. La.),.<..0.c0cc0.. s20s00: 313 


17.-- Scientific books ; caiaeee 1 pad People v. Whee- 
ler (Cal.), 43; Pinney v. Cahill (Mich. 3 Serre 
18.— Of subornation of witness by agent of railroad 


compan ; no a Ns pene Chicago C. Ry. Co. 
v. McMa on (i. S TS 

19.— Of value; price vy actual sale of property may be ~ 
shown. Norton v. Willis (Me. 8. C.), Ab.. 317 


20.— be ww te veyeees manens of. Amidon v. Hosley (Vt. 
Carr ier: “Conflict of Law; ¢ ‘constitutional 
Law; Criminal Law; Landlord and Tenant ; Negligence ; 
Slander and Libel; Ww il; Witness. 

XECUTI ‘Exemption ; exchange of onnnt 
panied for non exempt. Connell vy. Fisk (Vt. S. C.), 


“79 
See Advanceme nt; 


~‘« Pools and instruments.” Davison v. Sechrist 
(Kans. 8. C.), ; 
3.—Levy upon grain. crop; ‘what sufficient to amount 
to conversion. Hassfeldt vy. Dill (Minn. 8. C.), Ab. 315 
—Setting aside sale for bad faith; renee Code Civ. 
” Proc. § 1140. McIntyre v. Sanford (N. Y . App.), Ab.. 196 
5.—Sheriff, duty of, as between prior and junior ; inter- 
ference by creditor. Ohlson v. Pierce (Wis. 'S. C.), 


2. 





See Exemption. 

EXECUTOR. Claim against estate for detective 
services. Matter of Lewis (N. J. Ch.), Ab.. -. 250 

2.—Dealings of, with trust estate ; liability of innocent 
third party; deposit in bank. Goodwin v. Ameri- 
can National Bank Mowe. B. Gd, BB... .ocec. oses 

3.—Of surviving partner must settle ampere affairs. 
Dayton v. Bartlett (Ohio 8. C.), 

See Trust. 

EXEMPTION. From execution; double, ‘“ ton or 
implement.”’ Jenkins v. McNall (Kans. s. C.), 

2.—Pension mone * ameden bank. Cranz v. ‘White 
(Kans. 8. C.), eF 


283 


a. Execution; 2 - Sale. j i 
See Witness. 


EXPERT. 





Page. 
EXTRADITION. Foreigner committing crime pro 
tanto subject of that comatry: nature of warrant. 
Regina v. Ganz (Eng. Q. B. " Ab 


plea of 


FALSE IMPRISONMENT. Patepeel ; 7 it 


justification. Ellis v. Soy ey (vt. S.C), "A 
tion, 
See Criminal Law. 


ALSE PR NSE 
. See Fraud. 
Air EERE TEs Juriadituo: 


—— ( Si aeitutionas Law. 

CES. Division; land owner building, has no 
ction at common law wed ae. vende v. 
amor (Neb. 8.C.), Ab eees 
MAN. See Reward. 

ERIES. Dominion fishery om: 
ey The A. H. Wanson (Canada), N 
FIX XTUR ES. Marble counter slabs; weather vane. 

Harmony Bldg Asso. v. Burger (Penn. 8. C.), 
2.--As between mortgagor and mortgagee ; building 

not fixed to soil. Wight v. Gray (Me. 8. C.), Ab...... 158 
EQRGERY: See Conflict of Law; Criminal Law, 
F D. Billto vty decree for; equity. Adair v. 

Cummins (Mich. 8 Ab.. 

2.—Conveyance, ot he and wife, ‘exchange’ of lands 

by;  _r—ae~e maser v. Pettibone (Wis. §. 

C.), A 


Sar tare 


F 
FEDE 
FE 
FE 
FI 
FI 


ences 
ies 


eoncanged de- Y 


judgment ‘creditor ‘having 


3.—Conv eyance, fraudulent ; 
Hoak’s a (Penn. 


fen on ae cannot set aside. 
$ Js ),A b. 
4.—— to children in view of second marriage. 
ilton v. Smith (Iowa 
; when subsequent creditors ey ne impeach; bur- 
den of proof. Matthai v. Heather (Md. App. ), Ab. 
—--— in fraud of creditors. Golden y. Gillam (Eng. 
"Ch. D. ), Full. Bi 1 
vi ; mortgage by ‘insolvent debtor. to creditor who 
cone oaks insoteensy | to give credit. Blennerhasset v. 
Sherman (0.8. 8.C.), 
; fraudulent pat Mone ‘for value has no “equity 
against creditors for pasehene price. Ferguson v. 





5. 








ee 2 8 A aaa ee 

9. —Lontract, resclasion of, for. Lauer’s Appeal (Penn. 
Ss eer 5 

10. —Corporation ; sale of stock induced by threats | ‘of 

assessment. Grant v. Attril (U. . C., N. Y.), Ab. 299 
IL. he sO). of, onnote; tender. * Burrell’ v. Parsons 

(BEC. SH. Un), BD. 220. ccccccerce o60- scecrcesccccsccceove 
12.—False 


representation, what gpoeumeey te. to pune 
action for. Foster v. Taggart (Wis. 8. C.), 
; liability for. Phillips v. Jones (Neb. é Os), ‘Ab. 207 
-: what nec essary to sustain action for: value 
of property ; prospectus of company. Smith v. Chad- 
wick (Eng. App.), 4 
15.—In mortgaging tener : 
vs value. Gordon v. Butler (U.S. 8.C.),Ab ... 174 
16.—Provisions of law intended to prevent cannot be in- 
voked to perpetuate; implied trust ; equitable 
action. Robbins v. Robbins (N. Y. App. 
17.—Representation as to value. VanVechten v. Smith 
(Lowa 8. C.), Ab 
18.—Statute of; contract to answer for default of an- 
other. Wilson v. Hentges (Minn. ‘¥ 416 
19. ———; contract | not within a year. Sutcliffe v. Atlan- 
tic Mills (R. I. 8. C.), Ab 
20. ; When ¢ contract for article to be manufactured 
not within. Meincke v. Falk (Wis. 8. C.), Full...... 510 
21.———; case of shooting-right. Webber v. Nay lag. 
App. { ae 
: promise to indemnify for conve yance of land 
to third person. Harris v. Roberts ( 8. C.), Ab. 395 
by ; signing of memorandum ; tony ‘in printed 
letter head. Drury v. Young (Md. App.), N.. 
24.—Suretyship; agreement to see note paid. Dermitt 
v. Bickford (N. H. 8. C.), Full ll 
Negotiable Instrument ; . 





14. 





representation ‘as to pro- 





29 
22. 








See Agency; Limitation; 
Practice ; Trover. 


AMING. See Definition ; Criminal Law. 
ARNISHMENT. County not liable by rooess of. 
State ex rel. Crawford v. Eberly (Neb. 8. C.), F 81 
2.—Of pension money deposited in bank by aemeiie 
Webb v. Holt (lows & C.), Fi 
EN RAL AV RAGE. See Maritime Law. 
. Of debt by delivering agreement under seal to 
raleas. IAN EN ¥, win (Minn. 8. C.),Ab 
GUAR Purchase by guardian 
of an | 8 property. Hendee v. Cleveland (Vt. 8.C.), 


— Release of guardian’s sureties by 90 ws 4 succeeding 
guardian. Ordinary v. Dean (N. Ue cénceuee 314 
GUARANTY. See Corporation. 


HABEAS CORPUS, | Petition WW state facts. 
State ex rel. Dustin v. Ensign (Neb. 8. C.), Ab. 
IGHW. Railroad crossing, though impedin 

travel pouches, Pe a nuisance. People v. ig 

H. & H. R. Co. (N. Y. App.), Ab 
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bo BWA) ~fon ul nued. holders. Chi . 
o oining propert olders. cago Vv. 
Union ae ~~) 8.0), A Ra’ sander = cos OT 
Db Municipal Corporation. 
HOME TEAD Grass widow” a be the * head 
of a family.” Fish v. Street (Kans. 8. C.), N......... 243 
1 See WIFE Law. 


AND Ww. E. See Deed ; Fraud; Lunatic ; 
Bits 7 ib: Tenancy. 


IC On adjoining sidewalk ; lot owner not liable for 
njury from ; 8°), Bul corporation. es v. 
Talcott (Conn. 8 esse SD 


IDEM SIO Nah will 0 Tile, oe v. Sisters of St. x 


Tor ( 


iy iT. Notice to indorsee as to validity. 
0 ee H. 8. C.), Ab 
INFANCY. ecdivenen of” one in care « of infant im- 
utable ae infant. Fitzgerald vy. St. P. M. & M. Ry. 
EE Mi ntnainad 4 6asns mknranassosens 
INJ INCTION. Against foreclosure or execution 
sale. American Dock & Imp. Co. v. Trustees (N. J. 
RN S6 «, That os ban danehis inde eOke.s wh aha oees 318 
2.— Creditor at large not entitled to restrain aoe 
Geces with property. Crowell v. Horack (Neb. 
3.— Court will not order defendant to institute action — 
to procure; nuisance. Atty-General v. Guardians of 
Dorking Union (Eng. App.), Ab.. binde 
4.—Streets, rights of adjoining property. owners in city; 
elevated railway. Story v. New York Elevated Ry. 
Ms ccccbenks h Gacsnce: ad eenecen 373 
5.— When it could not issue top prevent pled ee of cor- 
_— nom f-—. Tees © ereon cHenry v. 
wett (N. Y App ). A : 
6.— Premises, not oo to recover possession of. 
Bodwell v. Crawford (Kans. 8. C.), Fullj..... ....... 9 
See Riparian Rights; Slander and Libel; Watercourse. 
IN, x oN Lunatic. 
N NC Allowance from estate of era 
= dt, Lowell v. Estate of French ( 
ry Tt ent’s discharge hot binding on anon- -resident 
creditor. Bedell v. Scruton (Vt. 8.C.), Full.. 
INSURANCE, FIRE. Attachment ; i a 
ttachmen nsurance de 
partment funds ae liable to. Providence & 8. 8. Co. 
v. Virginia F . & M. Ins. Co. (U. 8. C. C., N. Y.), Ab... 178 
2.—-—— ; conditions ; : loss b bee oy caused by fire. 
Transatlantic Ins. Co. v. orsey (M App.), Ab.. 318 
3.—— as totransfer of title ; Khem} mortgage not 
alienation. Judge v. Connecticut F. Ins. Co. (Mass. 
EE Sais gcd cries iidbnedeéba bit. Shae adaware 378 
against use of petroleum, ete; ; use in adjoining 
* Building ; ; use as lubricator. Carlin v. Western Assur. 
a Gs GUD, FOI otic x esas. ise sacsenescescas eooseas 
5.—— as to other insurance, Behrens v. Germania 
St, SL ED, Mia icaionsadh. <0ge. negaese 7 
—— against es xt insurance. Jersey Cty Ins. Co. v. 
“Nichol eS ONS ee 5 
7.——: character of’ ve meg proofs ; 3 ‘arbitration 
claim. Gauche v. London & L. Ins. Co. (U. 8. C. C., 


os 





as to judgment ; as to execution ; notice ; 3; es- 
toppel. Shafer v. Phoenix F. Ins. Co. (Wis. 8. C.),Ab. 200 
yi ; vacancy of premises; when dwelling nouep 

unoccupied. Sonneborn v. Manufac. Ins. Co. (N. J. 
Er. & App.), Ab. 339 
limiting time of action ; $ : time does not run ‘until 
action accrues ; memenny parol waiver by general 

ent. Steen v. Niagara Ins, Co. (N.Y. App.),Ab. 55 
11.—Limitation as_to time of commencing wie y 

licy valid. Tasker v. Kenton Ins. Co. (N. FE 


8. 











10. 


-)s 
12.—Construction; words extending , aa! of policy. 
Butterworth v. West. Assur. Co. -. 378 
13.—Joint owners ; insurable interest. \ Nei v. eck: 
a "h “ £ eee RAY ear 
14.—Loss eo be paid bg ns party. Thatch v. Metropolis 
Ins. ws , Colo.), 


me 7A. and ‘aimee Ryan ‘vy. Adamson. 
GEE, Ws Ms da ncie bese ncis > 6 a6: tacccvonceeangee 
16. — Preliminary a time of. Seammon vy. Ger- 


SRR Be. CO. Cite Bede BD occ ccccccccce- vecsceseses 

ly , payable to mortgagee ; Pay by owner. 

“Penn. F F. Ins. Co. (Md. A Pp.) 

18.—Morteage invalidatin policy. Me wan V. “People’s 
Se Ee CW te We Ws OD ocdccas aces ¢ oxceccenc cece 

19.—Proximate sais of loss. N. ¥. SB. D. Ex. Co. v. 
Traders & M. Ins. Co. (Mass. 8. C.), Ab.............425 

20.—Statement as to distance of Raated balding war- 
ranty. Burleigh v. Adriatic F. Ins. Co. (N. Y - BOO. Y 


. Removal of cause by. 
= Sta see B iG HSC), Ab. i 


— ——— 





INSURANCE, LIFE. Forfeiture; Pong: re 


mg vise payment of premium when due. enix 


v. Doster (U.8.8.C.), Ab.. ........ 455 
- 2- rance ; occasional use of liquors. 
. 70 


bocker L. Ins. Co. v. Foley (U.S. 8.C.), Fu 
3.—Mutual aid societies ; benevolent association ; 

ment of benefitto widow. Bolton vy. Bolton (Me. Ms. 
4.— Mutual benefit association ; remedy for refusal to 

Pals ww vy. Northwestern Mut. Ben. Asso. 

ND aia 0666. cers gbgednenkben tines <shiin-< 


339 
5. —Payment « a _pepmbam j notice of change of agency. 
(U.S. C. C., Mass.), Ab... 279 


Briggs v. L, Ins. Go. ' 
—" a as to temperate habits. Brockway 


ut. Ben. L. Ins. Co. (U.S. C. C , Penn ), Ab. 20 


i ‘Taking of poison” unintentionally. Pollock v. U. 
8S. Mut. Acc. Asso. (Penn. C. P.), N.. 
8.—Title to beneficiary fund from mutual relief f associ- 


ation. Richmond vy. Johnson (Minn. 8. C.), 315 


wry de a wapape ite Metrop. L. Ins. 
INSURANCE, MA MeRINE. Assignment of part of 


amount due for loss. Union Ins. Co. vy. Glover (U. 
SG. GB Mie Bec ccces.s 

2.—Partial loss ; loss on sale of damaged ship after re- 

airs ; measure of liability. Pitman v. Universal M. 


ns. Co. ce AS Sena .. 39 


3.—Warranty ; capture for smuggling. Cory y. Burr 
(Eng. App i bid cibnidibntatinghede sda viéenuiedss 
‘See ( "onstitutional Law; Maritime Law; Mistake. 


INTOXICATING LIQUORS. See Saie. 


JUDGMENT. On verdict by jury with disqualified 
ware valid Comneniey. Forman v. Hunter (lowa _ 


.C.), ae cduhehs ... SM 
— What is pee a final. Bostwick v. Brinkerhoff (ws S 
* 405 


AIMEE <coeccapeeidecnate anh Zd x cxlesnaws <b 
See Practice. 


JURISDICTION. In admiralty ; claims of different 


parties cannot be paee to give jurisdiction. Ex 


jer Baltimore & O. Co. (U. 8.8. C.), Ab. 439 


2.— Appeal; matter eee under constitution. Adams 


v. Crittenden (U. 8. 8. C.), Ab........ 439 


3.— Federal question; constitutional law ; statute im— 
airing contract. Sawyer v. Concordia (U. 8.C. C 


Sib ad ns deeeaesSass CNSEEESS «+4 G00 0badses~es oe 34 
4.— Of Federal Circuit Court ; action for, s poste per- 
formance; statutory construction ; Rev. reat 
gees. Corbin v. Black Hawk x (U. 8.8, 
n 


6.— Sein of process on foreign cor poration ; waiver. 


Seana ¢. Natl. Stock Yd. Co. (U.S.C. G..N. | 8 on 


%.— Abt Supreme Court ; under Federal question provi- 
sion; constitutional law. Brown v.State (U S.38.C a" 


See Conflict of Law; Criminal Law; National Banks . 
Supplementary Proceedings. 
JURY. Charge about , disagreement on trifles. Good- | 
sell v. Seeley (Mich. 8. C.), 
2.—Disqualification of juror ty bet on result. Seaton v. 
Swein (Iowa 8. C.), Ab. ian te 2 
See Constitutional Law. 


LANDLORD AND TENANT. Implied covenant; 


accident ow) damaged railon roof. Gray v.Hedges - 


Pos § % ty SRS ers U 
2.—No implied covenant that premises are suitable for 


tenant’s business; counterclaim. Wilkinson v = 


Clawson (Minn. 8. BER tet fact ine. . cu genuaven 
3.— Ejectment; liability of tenant of oa. a 
mesne profits. Trubee v. Miller (Conn. 8. C.), Ab. 
4. as ws acts constitute. Skalley v. Shute 


(Mass. 8. C.), A 
5.— Landlord not Habie for injury from eegast Se to re- 


pair. Krueger v. Farrant (Minn. S. C.), 496 


6.— Landlord’s violation of condition as to use of rop- 


erty does not release rent. Chicago sage ews a 
6 


Co. v. Browne (Ill. 8. C.), Ab..... 
7.—Lease; condition against cassignment; ‘waiver. 


Webster ee % EAS Serer 476 


8.——-- of farming lands ; right, * tenant to crops. 
Dircks v. Brant (Md. App.  - 

9.—-- — —— a , Fay of execution « of. Lawrie vy. 

— —D hares ° Sassiginabiity Randall v. * Chubb, — 


I I Ins, 95 dda wensige! oa! vcnsews 41000 ‘acne 
11 prison > renewal of. McAdoo v. Callum, 
( 


TT at Will ; estoppel ; $ ‘conveyance “by ‘landlord 
of portion of estate ; use and occupation ; damages. 


EN Y Feeley (Mass. ¥ Se “Seen pales - a 
. See Criminal Law; Pledge. 
ts press i Landlord and Tenant. 
YY. See Will. 
ATURE. See Constitutional Law. 
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VY. By one officer precludes levy by another. 
soos Stationery and P. Co. y. Case (Kans. 8. C.), 


See Part 
LIBED: See Criminal pep i and Libel. 
,e SE. See Constitutional Law; Municipal Cor- 
yration ; Taxation. 
LIEN. Attorney’s. In re Wilson (U.S. D. C., N. Y.), 


2.—Of bailee for r epeirs : 


: husband using wife’s wagon; 
jones author 


White v. Smith (N. wh Ch 


3.—Rights of lienors as between themselves. 
Gaerne Gree. ©. C.)5 Bdescccccce an cccssvecsascceedl 
4.—Waiver of, what necessary to constitute. 
v. we (Vt. 8 bead: nee; eianemabeisoaadll d 
aoe Yen Maritine Law; Statutory Construe- 
on; ” 
LIMIEATI ON. "Statute of ; suretyship ; guardian’s 
onham v. People dl. 8. C.), Ab.. 
due bill on demand; when — begins to 
run. Andress’ Appeal (Penn. 8. C. 
fraud asto. Gibbs v. Guild ( App.), “Ab... 178 
waiver by surety of comes a mith y. Lin- 
Cr rr cs: eae 40s sacd Senne Gondded 405 
N. See Conjlict of Law 
ATIC. Liable for negligence | causing injury. 
Morain v. Devlin (Mass. S. C.), Ab... .... ........ 
2.—Wife’s right of oustety of insane husband. Robin- 
Loe. > SSR OS SPS eer 


C.), N 
See Negotiable Instrument. 


SOU STON. Law 
MALISISHS Ssre . Advice of jus- 
~ of peace not ais jon st v. Ruff (Penn. 
2 ~Gentution of plaintiff bars action for, though ‘ob- 
—— by perjury. Severance v. Judkins (Me. S.C.), 


9 
we 








3. 
4. 





3.—False charge in good faith, not ground for action. 
Hicks v. Faulkner (Eng. App. 7 Sarees 
4.—Not in favor of guilty - Aaah advice of counsel. 
Newton v. Weaver (KR 9 9 eee engee 217 
ee e Action; Pledge. 
MANDAMUS. Will not lie to compel Circuit Court 
to remand cause removed to it. x parte Hoard, 
i, * SEE MD osc shod. ce cabasaeiaias. co snmmaiimentie 
— When not allowed to compel issues of ae | > 
" stock. Townes v. Nichols (Me. 8. C.), Ab.. 
Gut Municipal Cor poration. 
MAN NaN ER. See Criminal Law. 
MAR Ba Coitiact of wife. Lesppchapece v. 
SatS }, BD... hi alataitindiaes 
2.—Coverture ao ry defeat lien on land purchased by 
married woman. Bedford v. Burton tt. 8.8. C.) 


, for adultery of wife, not barred by pdultery of 

ius connived at. Black y. Black (N. Y. 8. C.), 

—y ro" chor oI of wifeto return. Jenkins v. Jenkins 
“ft 

6.—— ; wife deserted by husband ; ‘adultery. D: v. 
Dagg (Eng. FW SM OS eee ry. Dag v. 

a ; husband and wife; lands bought by husband 
for wife. Lister v. Lister (N. J. Ch.), A 

8. «wedlock. Sta of legitimacy of child born ‘during 
wedlock. State v. Romaine (IowaS. C.), Ab........ 
.— When deed ‘from onan to wife not upheld. 
Warlick v. White (N. U.S 5 ee rer 

10. w 7er8e), Ab. wife by ay Bennett v. Camp 

“4 DL cnad abnddnedadecane seedutaneeamenianan 
See Alienage ; Contract; Divorce; Fraud. 
MARRIED WOM AN. See Criminal Law ; Evidence, 
Marr wy Suretyship. 

MARITIME LAW. Action for two months wages 
by seamen ee in foreign port. Wilson v. 
IG I, We. TEED ccc andes anceees ceil amet aneioie 

2.— Practice 2 At. Nickerson v. Merchants’ 
Steamship (U. 

3. 80). A damages. Ship Sterling v. Peterson Cc. 's. 

\ ; damages for, where > ships at fault. 

nolds v. Vanderbilt SSX Rees 
measure of damages ; marine, iusurance. Poto- 
mac v. Cannon (U. 8. 8.C.), 

6.— General average. 
ED, Mn wtinsesenieee> -aadbreneds. ¢aabaunns 

i Beltoenry contract and cargo fmmgy to ship’s flag. 
The Gaetano and Maria (Eng. App.), Ab.............. 

8.— Goods in general, shi a liable to lien created by, 
The Stornaway (Eng. . etc., 

9. Timitasion o liability ; peactive. “Ex parte Slayton 

10.—When ship-owner liable for negligence of pilot em- 
bap by compulsion ; 1 > ultra vires. The 

Mannering (Eng. App.), a er 
Master presumed to have L.A to contract = 


4. 














Mk ce tak axeencescheshen 
Whiesouss W. &I. Co. v. Savill 
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MA ITIME LAW-—Continued. Page 
ip-master’s responsibility ae F negligence of char- ° 
“terer. Cuddy v. Van Horn (M 303 
ee a A LY 
MASTER AND SERV . Course of employ- 
ment; brakeman putting man off train without o— 
from conductor. Marion y. Ohio R. I. & P. R. Co. 
GENT) Gay Wives and 46040. 6cssnnsbnenntdss meedambee 
2.— Dangerous employment; servant ogres risk. 
North Cent. Ry. Co. v. Husson (Penn. 8. C.), Ab.... 477 
3. Injury to servant by defective oppliences aH 


edge of servant. Ballou v. Chic Co. 
Cis Ws Se 06. ke: a5: sccictinn opasewns gasencengseesene 

4. - Negligence; ~~ of master; co-servant. State v. 
Malster (Md. ik Milads Stacasasses. speurauiuemetial 176 


A 

hh Gravelle v. Minneapolis & St. L. 
” Ry. 0. (U0. 8. C. C. Minn.), Ab.. 
limit of liability of master; ‘dangerous work. 
Sykes v. Packer (Penn. 8. C.), Ab.. 
; liability of master for injury to servant. Rail- 
_Wway Co. v. Henderson (Ohio 8.C.), A 

servant assumes risk of business. Howland v. 
wm. £5 & W. Ry. Co. (Wis. 8.C.), Ab... .-..... 
; ordering of servant into situation of aon er 














“b aapester in authors. Miller v. Un. Pac. Ry.Co. 
C. B,C GRO he BED oc0e c0505006 8s 0050) acensacccen 
M NIGs LIEN, See Lien 


L COLLEGE. See Statutory Construction, 
. See Definition ; Respondeat Superior 

T Of law of another State one of fact; cor- 
rection of “by equity , notice. Sampson v. Mudge (U 
8. C. C. Mass. b 


2. 





* equitable polit; , fe insurance. Bailey v. Am- 
Cent. Ins. U.8. OF STE 
3.—When money ae sg recoverable back. 
Farmers & Mech. Bank (U. 8. D. C., N. Y.), Ab..... 440 
MORTGAGE. Chattel; invalidity of, as - after 
— property. Griffith v. Douglas ( Me. 


’ ; unrecorded; valid as to assignor in bank. — 
gf of mortgagor. Hauselt v. Harrison (U.58. 8. 





eee twee eee see erase sarees sees eseressese © +8008 


ey 
3.——; right of mortgagee to take possession when 
he “heomes +s insecure.”” Werner v. Bergman 
(Kans. Wa EEG Mis 2<hcssnbves» Shnandeenemionsetenmaree 
.——; of property, to be acquired invalid. Re D’ payin 
nuel (Eng. C A 
.—-—-; upon sale partly Tegal “and ‘partly ‘illeg al ; ‘di- 
“visible connenee. Shaw v. Carpenter (Vt. S. , Ab. 
6.—On pregnant mare, when covers the colt. 
mee Tt EL Re errr arr are 
7. event to insure ; insurance by subsequent mort- 
gagee does not inure to prior one. unlap v. 
ye! Serre 
8.—Deed to mortgagee of equit 
of proof. McLeod vy. Bullard (N.C. 8. C.), Ab........ 
9.—To secure negotiable eamonaeh : eaiaenion by 
mortgagee after pasting ee = to note. oer 
thal v. Jassoy (Minn. 8.C.), A 
10.—Negotiable instrument, to ae 
Ie Ry Ws oss sc0s000s cnannasecheg beeetanreuabad 
11.—Redemption, mortgagee acquiring equity ‘of; pre- 
gumption as to notes ; notice. Ogle v. Turpin (il. 
rR. —Taxes,, payment of,by mortgagee. Sidenberg v. Ely 
y 4 go ON” ape ere a ae 
See Firtun es; Fraud; Insurance, Fire ; Redemption ; 
Statutor y Constr uction. 
MUNICIPAL BONDS. Constitutional provision 
not genous ——s statutes. Louisiana v. Taylor 


Kellogg 


(U 
3 —“Nuthostty + vote to issue; burden of proof; re- 
cords of ¥ —- sufficient proof, Hamilton y. Faunt- 
RAGE GE, Ws We Gy. Mod b 4: + <0s_ veces si04 sndsucbeas 
38.—When Federal courts will not follow State courts 
in construing statute ; holder for value; donation ; 
consolidation of corporations. New Buffalo v. Cam— 
beta Ison Oo. (0. &. B. O.), BB... ccc... crcsccccesiosces 
4.—Parties ; liability of county for bonds of recinct ; 
sj mandamus. Davenport v. Dodge Co. (U. 8. 
5.—Railroad aid ; exceeding limit of issue ; rights of 
bona fide holder ; misnomer of corporation in vote. 
County of Moultrie v. Fairfield (U. 8.8. C.), Ab.... 76 ‘ 
; conditional subscription by town ; bona fide 
noises ; ; recitals ; estoppel. American L. Ins. Co. 
Bruce (U.S. ey “aera reason Tey: 87 
7.—Recitals; what not implied in. Independent School 
Dist. v. Stone (U.8 C.), Ab.. 
8. —ae uent law limitin 


6. 





sac) BSR. con- 


“— Court v. 8. (U0. 8. 8. C.), Ab.. ... 276 
SR POE Constru 
MUNICIPAL *GORP ATION. Creditor’ s bill 


against. Hinsdale SOE Granite Co. v.‘Tilley (U. 
i, Ge i Ba ME cs oexezabstsccsend i sasbaveuden ahiobae 
2.—Ice in street ; not liable for mere me apeeriness of. 
Mauch Chunk yv. Kline (Penn. S. C.) Ab............ 
8.--Ice on highway, dut: Faw hy as th AS 22 Burr vy. 
Plymouth (Conn. 8 SS FPR - terer pyar ee: 
en decision of Ay. council as to ae: ot 
officers conclusive. Seay v. Hunt (Tex. 8. C.), A 





ating uk out, etc , vessel. Williams v. Windley (N.C 


5 taco liability for defect in ; an: ; a 
cal A MB pieces. 218 


ks. Stilling v. Erie (Wis. S. O 
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MU ICIPAL CORPOR. TIO Continued. Page. 
way ATaSee of one bound to k in order, 
for judgment for injury a en defect. "Theseweahe 
OQ. Canal Co. v. Commissioners (Md. App. 
7. pa hy taxation, uniformity of ; constitutional 
law. St. Louis v. Spiegel (Mo. 8. C.), Ab........... 5 


8.—Mandamus proper to oust trustees; illegal adjourn- 
wes of moesins : reorganization. Stone vy. Small, 
9. —Negligence, not liable for, in performance ¥ ublic 
duty without profit. Wixon v. Newport (R.1.8. C.), 
i bridge on defective plan ; damages ; ee 
suffering erguson v. Davis County (Iowa S. C.),Ab. 
; constitutional law. Broadwell v. Kansas (Mo. 


10. 








12.—Cannot by ordinance make exercise of business de- 
a up . consent of individuals ; rights of 
uong Woo (U.8.C.C , Cal.) Ab.. 

13. me oy of elt — ing speed of of railway train, 
when void. A v. . Co. (Iowa 8. 


C.), 
14. —Stock, wrongful cancellation of, by. 
Baltimore v. Ketchum (Md. App.), 
15.—Vestry, liability of, for negligence. 
Vestry of Mile End (Eng. a ), A 
16.—Right of city to build wha Backus v. Detroit, 
(Mich. 8. C.), Full 
17.— wie ; arbitration. 


C.), 

18.— School district; injury to pupil from absence of 
lightning rods on sch house. same v. Dist. Town- 
ship of Woodbury (Iowa S. C.), 

See Constitutional Law ; Ice; } LARS Rights; 


258 


516- 


379 


4 


Sunday. 


PRBER- See Criminal’ Law. 
AL AID SOCIETIES. See Insurance, Life. 


NAME. Person may change at common law; mie 
nomer. Linton v. First Nat’l Bank (U. 8. C. 
Penn.), Ab 


NATIONAL BANK. Settling claims of ; 
er’s liability. Case v. Small (U.S.C. C., 
Officers and receivers of,may sue ‘in Feder “il ‘Courts. 
D. C.,N. J.) Ab. 
Siainds v. Marmolejo 


Frelinghuysen v. Baldwin ( 
3.— Rate of interest for loan by. 
(Cal. 8.C.), Ab. 
4.— Who is a es wwe liable for its debts. 
v. Burley (Ill. 8. C.), Ab, 
TION. See Alienage. 
Evidence of ; animals 5° ee 
e. Van Horn v. Burlington C. R. & Minn. 
bo. “ owaS. C.), A 
; fire - t p.m Jocomotive. _Brusbere v. 
“Mi. Ls W. Ry. Co. (Wis. 8. C.), Ab 
3. : of business of 2 Ae: Rup Ab material. Leeds 
v. Metrop Gas L. C 
4.— Burden of proof; yt -RS 
Co. (Md. App.), N 
5.— Contributory ; care required of child ; male and fe- 
male governe: by samerule. Mich. Cen. R. Co. v. 
_Hasseneyer Ok eer 
——; on n crossing railroad. Plummer y. Eastern R. 
Co. (Me. S. C.), F ‘ns 
7.——— ; Crossing ~ ry on highway. 
v. Wilmington & W. R. Co N.C.8.C.), A 
; riding on front ~v- A of eae car. 
"den & A. R.Co.v.Hoosey (Penn. 8.C.), N 
> ; tenant occupying building with others not 
liable for negligence of cotengnt ; statutory con- 
struction. Harris v. Perry (N. Y. App.), Ab.. 
10,——— ; in crossing railroad track without looking 
for trains ; oe my = at unlawful speed. Kelly v. 
Hannibal & St. J Co. (Mo. 8. C.),A a 
, siesting Rates Stebbins v. Cent. Vt. R. 
Co. (Vt. 8. 


Sgtsbinedagatiedncess dates 





oe sseces _o 








ll. 





stock pene- 
, Ab.... & 


131 
197 


163 


96 


C.), 
12.—De minimis ; sale of of tee pistol | to ‘boy. * Binford v. ’ 


Johnson (lowa S. 
13.—By dentist in on ‘laughing gas ; magtion of negli- 
nce for jury. Keily v. Contes ‘ Marine C.), 


hae Gam ist : aie of 
Wohlfart v. Beckert 
16.—In saps defective. ssthele. pb BES injury to 


stranger ( Full. 
16. “Sale of, danedrous "aide. Binford vy. Johnston 
(Ind. 8. RU cine tdednsseeedneks. . beer tans xe 


17.—By ph Sis in causing death of married woman ; 

trial ; re struction that damages should be assessed 

the same as if woman had been unmarried, Te 

Stublmiller, Admr. v. Cloughly (Iowa 8.°C.) 

18 —Presumed from ex poston, of boiler. Rose ¥. Steph: 
ens & C. Tran: Co. (U. 8. C.C., ,Ab 

19.—Judgment in favor of deceased for injury, satisfied, 

bar to action for death from same injury. Little- 


wood v. - or (N. Y. ( ~~ esnes 
20.—Liabilit owner of building for, of builder. Per- 
cival v. ughes (Eng. App.), Pull ..... cccccccccscee 


1B 


21.—In leaving unguarded queeratcn on one’s own land. 
Gillespie v. McGowan (Penn. 410 


8. C.), Full 











NE 


“Blghway | t etna Sleeper v. Worcester & N 

Co. (N ), Ab 

; duty yy toward trespassers on track ; trestle 
work in streets. Mason vy. Mo. Pac. Ry Co. (Kans. 


LIGENCE-—Continued. 





23. 


-)s N 
company sending switchman to 3 car 
” loaded nd nitro glycerine. Foley v. Chic. R. Co. 
ey errr ee eae 
25. re er alighting when car 
other. Rathbone v. Union R. Co. ( , Ab.. 
One railroad ss. using Sout of aie. 

” Matter of Merrill (Vv 

















a. When running train at unlawfuls eed not 4 
sumptive evidence of. Lockwood v. Chic. & N. W 

UE, Os Batncccs as6 navadcenuneasesssacs 

28. At highway railroad crossing ; contributo in 

Kelly v. St. P. & M. silanes inn. 


lenin travel. 





29. Killing animal by railway company : ‘presump- 
tion. Railroad Co. v. McMillan (Ohio S. C.), A 
30.——— Stable keeper leaving corn within reach of 
horses. Dennis vy. Huyck (Mich. 8. C.)N . 
31.—_——. Trespasser; one coonsng railway by publicly 
good = not. Phila. & R. R. Co. vy. Troutman (Penn. 
A 


See Animal : “Carrier; Damages ; "Infancy ; Lunatic ; 
Maritime Law ; Master and Servant ; Municipal Cor- 
voration ; Proximate and Remote Cause ; Sunday; 
Varehouseman. 

N EGOTIABLE INSTRUMENT. Accepted bills 
with drawer’s name left blank ; filling blank after 
—< of a. Carter v. White (Eng. Ch. D.), 


2.—Alteration ; signing by owner over ‘original ‘maker, 


not. Derrick v. Hubbar 3 SAS 
3.—Assignment, transfer by. Spinning v. Sullivan 
CE: SR I is>. cccdace, 6 enaetions Saeune 

4.— Check : laches in Presentation for payment. Fer- 


nald vy. Bush (Mass. S. C.) 


5.— Consideration for fraudulent, cn eyance ; defense. ‘ 


Butler v. Moore (Me. 8. C. 
6. are to, ge by fraud. Millard v. Barton 
S. . C.), Full. 190; Burrill v. Stevens (Me. 8. C. ss 
7.— Equities against assignee 7 ay -negotiable in 
ment. Havens v. Potts (N. C.), A 
8.— When not subject to At Ay ‘presumption as - 
time of indorsement. Tredwell v. Blount (N. C. 





, 
9.— Fraud; notice; knowledge of pever’s fraudulent 
habit. Ormsby v. Howe (Vt. 8. C.) 


Page 
ilroad, unguarded crossing of, horse rightfully = - 


Cccunnnaeainae 183 


64 
eopnet f for an- ons 


139 


138 
163 


499 


10.— Amount in body left blank. Hoilen y. Davis (lowa on 


De. Ui.) LAD on ce cee ww ewe e tween ee ween tee erees sees eeersees 


11.— Indorsement ; notice of protest ; what must cen. 


om. Continental Nat’l Bank v. Folsom (Ga. 8. C.), _ 


12. Lunatic accommodation. indorser not liable to an 
innocent holder. First Nat’! Bank v. Wirebach’s Ex’r. 
(Penn. 8. C.),N.. 

13.— Note on demand or three yours omer oe, not. Ma- 
honey vy. Fitzpatrick (Mass. 8. C.), 

14.— Promissory note, what good. tiutiey Y. ‘Marshall 

(Eng. App.), Ab.. 

15.— Nature of contract of ; “of note on demand. Forbes 
v. Rowe (Conn. 8. C.), Ab. 

16.— Promissory | note pay able ‘‘on orbefore the first day 
of May next” is negotiable. Curtiss v. ome -. H. 
RI In a nratele Pascde ca. -sctas ta ieanianidhs use Sneek + sae 

17.— Note to pene fraudulent oo ; 
faith. Ormsbee v. Howe (Vt. 

18.—Protest and notice by —— 
Lynn v. Smith (Mass. 8S. C ),A 

19.— Set-off,transfer after due ; —— 
Perry (Me. S. C.), 


See Mort tgage. 


NEWSPAPER. See Constitutional Law: 


Contract ; 


5 


Robinson ¥v Vv. 
460 


Notice ; Privileged Communication ; Trade-mark. 
NEW TRIAL. When not granted ; Por discov- 
ered evidence. Deeter v. Handy (R. ‘3 8. 
oop ** newspaper.’ “Fuylor Vv. 
Reed (Lil. S. ,Ab. 31 
UISANCE. "Weel by weekly tenant. “Cooper v. 
GENOS CHM. BHD), BD. oo .nccc cc cccccccscscescases 
State v. 


3 to highway not impeding public. 
Smith (Vt 8. C.), A 
3. inging of factory bell. 


See Highway ; Injunction. 


Officer de facto not 


OFFICE AND OFFICER. 


liable to officer de jure for official fees. Stuhr v. 
Curran (N. J. 8. C.), Full . ad 
2.—Test of office ; — information Will lie.’ Elia- 
son v. Coleman Ly Ae eee 197 


See Constituivonat Law. 


ORDINANCE. See Constitutional Law; 
Corporation. 


CYSTERS. See Animals. 


Municipal 
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197 
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A AND CHILD. See Advancement. 

EA BENTSA SHI Appropriation of firm funds to 

pay private debt presumptively fraudulent. John- 
ston v. Crichton (Md. App.), Ab. 

2.—Firm goods not liable to levy for individual debt. 
Sanborn v. Royce (Mass. 8S. C.), Ab.. 


3. Som partners. Johnson v. Bernheim (N. Cc. 


4.—When may not ‘impeac sh note signed in firm name. 
Kelton v. Leonard (Vt. S. C.), A 
See Assignment; ( ‘ontract ; Executor. 
PARTY. Action by er eed of corporation. Hymer 
vy. Ijams (Md. App.), 
2.—To creditor’s bill. 


3.—One making contract in own ‘name may sue ito, en- 
force ; defense. Davis v. Harness (Ohio 8S. C.), 
4.—Covenant, joint as to. ae v. Wester | 
Oe Oe err ee era ee 
4. SJoinder:; AA _— wife. 
I. Rates 
5 —Coltusive plaintift ‘Fountain v. - Angelica (U. 6.0, 


AS GER. ‘See Carrier. 

EA SSEN NT. Billin equity for profits from infringe- 
ment, not sustainable. Root v. Lake 8. & M.S. R. 
oe a ee SS eae 

2.—Certainty in specification ; novelty of invention : 


riority between ty mw $ leading. Webster 
om Co. v. Higgins (U. S. S. C.), Ab.. ............. 
3.— Improvement; measure a damages. Gould's 


Manufac. Co v. Corning (U.8.S.C), Ab... .... 2... 
4.— Invalid for want of novelty. W ilson Pac ‘king &P. 
Co. v. Chic. P. & P. Co. (U.S. S.C.), Ab. 
5.— Liability of licensee of invalid, for 5+ WER “Ang- 
ier v. Eaton (Penn. 8. C.). Ab. 
ar cotton bale ties ; 
sO). A 4 t venenn Cotton Tie Co. v. repeaey ipo 


“* licensed to use once 


Ss 


See Jurisdiction. 


PAYMENT. By check forsmaller anon than debt. 
9 


Goddard v. O’Brien (Eng. Q. B. 
PENSION. Illegal fee, recovery Baas of. 
White (Me. 8. C.), Full aa 


See Gar mishen nt. 


PERSONAL PROPER Seat in Cotton Ex- 


Smart v. 


Page. 


‘ 
*. So nagten ¢ N.C.S. 6.) 
. 336 


change is. Powell v. W Paton (iN Y. App.), Full... 33 
See Sale. 
No Copyright. 
0 KpIn . “See Criminal Law; Practice. 
PE ‘ i ee by pledgor of articles pledged. 
Mtaftclous prosecution. Bruley v. Rose (Lowa 8. C.), 
BETS: cacintrka->-..| aahs dag. BLaeeCP OE Ee ee eae omaihnlcmun les 252 
2.— Patt in possession of pledgor; title. Thompson vy. 
Dolliver (Mass. 8. C.), ET 
a stocks; duty of pledgee. Hubbell v. Drexel 
Ss = Wallin pera nena is as ss Ht) 
POSTA LAW. Mailing indecent peste ecards. U. 
v. oe (U. D. C.), Full... ste sees ces 274 
— Remedy for A 4. to deliver letter. w. . &. 
” Ky. So Sere sa 355 
See ( iriminal Law. 1: , 
ACTICE. Affidavit of defense; tria ae ess 
Pare erry evidence. Ames v Quimby hase C. 
EME: 5 Sacks édidcidet dew mead Gade ss’ abil 6a 5E 
Pe. ‘Appeal: ‘insufficient amount in litigation. Parker 
v. Morrill (U. 8.8. C.), A 





f 2 equity case ; forec losure; leficiency. “Chicago 
D. & V. R. Co. v. Fosdick (U.S C.), 
4.—-; security. Johnson vy. 
A 


Waters hi s. 8S. C.), 


5.— Bill of particulars ; in action for det taining letters. 
Wilson v. Pearson (U.S.C. C., F b 

6.— Calender ; ateeee ing woe EF 32. 
3 rar ae 

.— Interpleader poe when parties in ‘privity. Third 
Nat. Bank v. Skillings,etc., Lumber Co.(Mass. 8. C.), 


Ab eoeccccescosece 
8.— Judgment ‘not impeac shable ¢ collaterally ; fraudulent | 

conveyance. Strong v. Lawrence (lowa S| C.), A 
9.—Final judgment; order denying motion new 

trial not. Nat’l L. Ins. Co. v. Scheffer (U.S. 8. C.), 


10.--New trial for excessiv e damages. 
ran (Wis. 8. C.) me 
11.—Statute of peieetines cannot be first pleaded « on 
appeal. Upton v. McLaughlin (U.S.S.C.), Ab. 
See Criminal Law; Maritime Law; Trial. 


VILFEGE See W itness. 
BRI VILEGED COMMUNICATION. 
papers, disc at of ew matters by. 
DoW aters (U c.C ), Full. ‘ 
. *. Slander and Libel. 
PROBATE LAW. Life insurance policy; fraudu- 
a 3 + wh estoppel. Burton v. Farinholt (N. D. 


PROMISSORY NOTE, 
EROTIMATE AND REMOTE CAUSE. Nee- 


ligence ; injury lh. suicide. Scheffer v. Wash. 
Va. '& Gi. 8. Ry. Co. (0.8.8. C.), full......... 
See Damages ; Insurance, Fire. 


News- 
Coane 


"See ‘Negotiable Instru- 
nt. 


sotiable ete ument. 


Corcoran y. Har- 


~ 


° 


Call vy. Palmer 
413 





P. 
RAILROAD. Regulation excluding hackmen from 
station. Summit v. State (Tenn. S. C.), N.. 
See Carrier ; — and Servant ; : Negli- 


RECEIVER. Of imocivent. New York manufactur- 
ing corporation, when may sue upon assessment 
against stockholder ; _liabilit . shareholder not 
Pte Guy kendall v. Miles ( . C., Mass.), Full. 
RECOGNIZANCE. Taken by, pri without juris- 
diction. Pike v. Neal (Me. 8. C.) Ab.. 
REDEMPTION. Under decree of , foreclosure ; 


must be in time. 


Evidence : 


or 


age. 
REMOVAL OF CAUSE Action against receiver 
for nen Davies v. Lathrop (U.S.C. C., N. 


ey | v. Flint (U. 8.8. C.), Ab.. 175 


313 


2.—Under act of 1867; ‘ citizenship. Darst v. Peoria . 

8. C. C., Ill.), Ab.. 

7 citizenship of parties. 
8.8. C.), Ab.. 

4. Construction “ act of 1875; fraction of aday. “Maines 
v. Gilman (U. 8. C. C., Me.), 

5.—By foreign corporation. 
Tugman (0.8.8. C.), Full. .. 

0 ae act ; prejudice and local influence ‘act 
oO 867 

j.—When intervenors may remove. 
Minn. Constr. Co. (U.S. C. C., Iowa), A 

8.—No removal as to one of several defendants. 
bers v. Holland (U. 8. C. C., Mo.), Ab. 

*.—Revenue officers, suits against. Venable v. Rich- 
ards (U. 8.8. C.), Ab.. 

10. —Supplemental proc eeding ‘connected with original 
Seen. Buford v. wenpenesinans 8. C. C., Iowa), 


‘Frazer v. Jennison 





In re lowa & 






11. ee 
Lewis (U. 
12.—Waiver. 


REPLEVIN. 
Fisher (R. [, 

2.—No defense to action on bond that property was lost 
through the act of God. Thomas vy. Witherby (Cal. 
8. 


: nominal, party ; friendly alien. State v. 
c 


Mshe FAIS 6 dbnsen chcenee 46> wens 


See Criminal Law; Insurance. 
biw bond; ratification. 
Ab 


Smith v. 


3.—Of “goods held under writ of ‘replevin. 
Van Rensselaer (N. J.S.C.), Fu 
4.—Death of replevied animal wy i of God. De Thomas 
v. Witherby (Cal. S. C.), F 
5.— oF matter from post-allles. 
8. C., N. Y.), Ab.. 


 Wisiie’ v. Pearson ‘wo. 


6. a *. property which has become chattel by sever- 
ance from the realty, when does not lie; statutory 
uaaieston wnt  areee cut from land. Renick v. Boyd 
Cs Mi Wie wen go kd es awed saa aaieedte 

RESPONDEAT SUPERIOR. Mine owner and 
contractor working mine. [wm v. Cleveland 
Iron Min. Co. (Mich. S C.,), 5 

EWA Notice of seins: duty of firemen 
- aoe ower from burning building. Reif v. 
pe eg ee Re RP et rte hs 

RIPARIAN RIGHTS: Injunction to restrain cast- 
ing of — in stream. Recaps vy. Arthur dite 
ae ere 
—Of municipality; wharf. 
ei C.), Full 

See Boundaries ; 


Title ; Water-Course. 











SALE. Of cattle to be wy: from herd. Beau- 
champ vy. Archer (Cal. .), Ab.. 
sa of ao “Vasser v. Buxton w. Cc. 
Tir Mb cbbe +adeneunsenhes degintenetiens abbesuaaleine 
3.—Of intoxicating be ry ; what is, by ng State 
v. Poteet (N.C. S.C), N. 
4.—Of personal property ; when “complete. ‘Galloway 
v. Week (Wis. bd. C.), A 
5. a } Seeneae 3 title. ‘Thorpe’ vy. Fowler ‘(lowa, 
), A Eee i Ny een 
6. ; by a to wife; title without change of 
possession ; geneags property. Leavitt v. Jones 
GUE We Gais Mi cce, petdhenancsl désetédavenseiecaaee 
‘ : stoppage ‘in transitu ; right exists until goods 
pave. —_ Kendall v. Marshall (Eng. 
Dioceses 00065666 6606 6600600664 09 0006.960 
8.—Of seed ; ‘duty of purchaser to examine before sow- 
ing. Fox v. Everson (N. Y. 8. C.), N... .. ...... 


9.—For taxes ; invalid unless held at “advertised hour. 
Buzzell y. Johnson (Vt. 

10.—Warranty ; not waived by inspection and accept- 
ance of goods; age of hops. Pennock v. Stygles 
(Vt. 8. C.), Ab 

; judgment for price does not cut off action 

‘for breach. er tava v. eeeaie wee Works 

(Minn. 8. Cc), ses ncedednes 

dgency : ‘ Trade-mark. 

CHO L DISTRICT. See Municipal Corporation. 
UCTION. See Criminal Law. 

T-OFF See ep tianle Instrument. 

HAREHOLDER. See National Bank. 

HERIFF meer De teEi Suretyship 

ANDER A EL. Libel; ievidence bad 

character. hy v. ese (Eng. Q. B 
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Davies v. Lathrop (U. S.C. C, N. Y.), Ab. 497 
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SLA DER AND LIBEL—Continued. 
bel of friendly society ; mpuneten. 

‘Hart-Davis (Eng. Ch. D.), Ab.. 

privileged communication ; : protest to super- 
intendent by inhabitants of school district against 
character of applicant to teach. Wieman v. Mabee 
i SEs Wn Gbas bth: ats Wedcchesnpesons 

4.—Slander; c arge ‘of false vesting, not, per se. 
Smith v. Witherick (Minn. .), A 

5. ; evidence ; general re SE. as ‘to particu- 
lar act. Mahoney v. Belford (Mass. 8. C.), Ab. 
of inn-keeper ; what is. Trimmer v. Hiscock 

(N. Y: MME TE: fc 'nkd. <hasdcdaae«>  <aeeses 

$ malicious false statement to person “who 





3. 








7. 





peewe untruth ; damages ; — emenrgl —_ 


v. ree rn {itase. 8. A 
See Carrier. 
AN 


SLEEPING. PER ORMANCE. Mutuality; when 


ay gecreed. Pullman ty Car Co. vy. Texas Pac. 
Ry. Co. (U.S. C. C., Tex.), oe 
2.—Of parol agreement to A wy a certain provision by 
will, when enforced. Sherman v. Scott (N. Y.5S. C.), 


3.—Relief discretionary ; unfair agreement “not en- 
forceable. Sturges v. Galindo (Cal. 8. C.) Ab 
os ky Dudley v. Hiayward (U 8. C. 


See Jurisdiction. 


STAN TE OF See Conflict of Law. 
See Fraud. 
RF FRAPS TIONS. See Limita- 


tions; Practi 
STATUTORY CONSTRUCTION. Camp-meet- 
7 PARAS taxation; * place of worship.” Summit 
O)N... Meeting ae v. School Dist. Guns. 8. 
) 





2. 


3.—Chinese emigration law of 1882; Chinese merc hant; 
certificate. Re Low Yam Chow (U. S. C. C., Cal.), Ab. 
; maritime law. In re Ah Sing, (U.S. c. C., Cal.) 


4. 





5. —Confiseation act; title of remainderman ; $ mortgage. 
Waples v. Hays (U.S. 8S. C.) Ab 
6.—Direvtory provisions. 


Abbott v. “Sartori (lowa “ 


7.—Dogs of different owners killing “sheep; trespass. 
Remele v. Donahue (Vt. 8. Ab. 
8.—Employer's liability act; mean may ‘contract per 
sonal sepeetentenres out of. Griffiths v. Earl D 
A. * (Eng. Q. B. D.), N.. 
xploding torpedoes in completing oil swell, of 
“Jaborin or about.” Gallaher v. Karns (N. Y. i” 
oe ora. begins to run. Hill v. Callahan 
a ° Cc. . 
ll. L. FA continued understanding and ‘practice an x 
sition of meaning. State v. Kelsey (N. J.38. OC), 


b.. 
12—“* Malice,” definition. 
Burkett (Ill. 8. C.), N.. 
13.—Medical college not 
ran (N. b wee. 
14.—Munici 7 ald’ bonds ; ‘conflict of law; when Fed- 
eral will not adopt construction of State om 
as to State statutes. Taylor v. Ypsilanti (U.S 


First Nat. Bank of sass 


“te ‘society. Fespte v. Coth- 


SM ds SAS Ash 4 dehhdenhions. SRAUKONORARHRh Ohe sae. Hom 

15.—Punctuation; mortgage; statutes authorizing re- 
demption do not apply to railroads; chattel mort- 
RB 5 Hammock y. Farmer's Loan & T. Co(U.8. 

es Mi sek hed ebbd ddbbeehadenser 266560000060 c600<008 

16. Senied 1 letter not *‘ publication ” within statute pro- 

we OD: of obscene matter. U.S. v. Loftus 
tn onc es dws canciecée 000.006acess see 
See Bar ; Conflict ‘of Law ; Corporation ; Definition ; 
Jurisdiction ; Municipal Bonds ; Negligence ; Re- 

moval of Cause; Replevin ; Trial. 
See Carrier. 


ss, OPER Bee, Receiver. 
BAG A Ay of creditors on two —-— 1 


See Criminal Law. 
we other Solliess. Conser’s Appeal (Penn. 


NDAY. Carriage of cattle on, by railway not vio- 
lation of law ; carrier liable for delay in forwarding ; 
estoppel ; when time essence of contract ; damages; 
long market. Phila., Wilm. & Balt. R. Co. v. Leh- 
man (Md. App.), ON a da egal eed 

2.—Violation of law as to, no defense in action against 

municipal eneenes for negepenee : : contributory 

negligence. latz v. Cohoes (N. App.), Ab...... 
See Criminal 


SUPPLEMENTARY PROCEEDINGS Jurte- 

soa of Federal courts as to. Ex parte Boyd (U. 8 
See Removal of Cause. 
SURETYSHIP. Action in equity as against de- 
eased. Dixon v. Vandenberg (N. J. Ch.), 

2. <Alteration of contract by nen and creditor. 
Fond Du Lac Harrow Co. v. Bowles (Wis. 8. C.),Ab. 

8.—Bank officer’s bond; addi aood 
Home Savings Bank v. Traube (Mo. 8 


employment. 
.C.), A 


Page 
Hill v. 


163 
19 


35 


oo» 
we 


163 








SURETYSHIP— —Continued. 


Page 
4 —One co-surety entitled to monet of sf inepeeny to 
C.) 


other. Scribner v. Adams (Me. 
5.—Effect of debtor giving c statoval “security to cred- 


itor. Fireman’s Ins. Co. v. Wilkinson (N. J. cag 
PT a errr 
6. ane extension of liability. Detroit “Sav. ‘hak * 


Zeigler (Mich. 8. C.), 57, } 
7.—Invalid agreement to extend time, no release of 
surety. Turner v. Williams (Me. S 6. ), Ab. 

8.—For faithful performance: change of principal’ 3 
duties. Detroit Sav. Bank v. Zeigler (Mich. 8. C.),N. 
462; Nat.Mech.ik’g Asso v.Conkling (N.Y. App.), N. 

9.— Of married woman ; agency; seal. Wagoner v. 
Watts (N. J. 5S. C.), Ab 
10.—Obligors on replevin bond not released by defects 
ip ee ess or bond. Nichols y. Standish (Conn. 8. 
Gt att satubante née anguwan ‘duecne dbccnade. bs 

11 — Official bond; failure to require account from offi- 

cer does not rele ase surety; forgery of name of one 





462 


463 


surety. Stern v. People (III.8.C.), Ab —... 1i7 
12.— Official bond of de facto officer, sureties on, liable ; ; 
estoppel. Weston v. Sprague (Vt. 8S. C.) Ab 3 


Turner 


Limitation. 


13.—Sheriff, when liable for willful trespass. 
v. Killian (Neb. 8S. C.), Ab. .. 
See Fraud ; 


TAXATION. Constitutional law; provision as to 
uniformity does not apply to local assessment. Cain 
v. Commr’'s of Davie Co. (N. C. 8. C.), Ab. 
—License fee for sale of spirits not a tax; uniform- 
ity. Pleuler v. State (Neb. 8S. C.), Ab..... 

3.— State, on telegraph messages invalid. ‘Un. 

Tel. Co. vy. State (U.S.8S. C.), Full............. 

4.— Statute requiring separate distinct assessment of 
_— els: Young v. Joslin (R. I. 8. C.), 


aw 


West. 


void tax sale. 
.— Valuation of property by different modes not in- 
equality : a relief. Wagoner vy. Loomis 
(Ohio 8. CG.) 
See Soiitaienal Law: Municipal Bonds : Munici- 
uel Cor WA { Sale; Statutor y Construction. 
TELE GRAP H. See Contract; Taxation. 
EGRSP Tenant in common ; improvements by. 
EY Waters Greenwood (Minn. 8.C ), Ab. 
2.—Of husband and wife; when joint. 
Se ls Ms AD. rn wdne ne « emgemas dnc 
3.— At will, what is ; termination. 
son (R. I. 8. C.), Full... 
See Action; Lanai ‘and Tenant : 
Cause. 
TITLE. To ice in navigable rivers; riparian rights. 
Wood v. Fowler (Kans. 8. C.), Full. . 
See Animals; Bailment ; De osit ; Eminent Domain: 
Insurance, Life; Pled ge. 


uo 


Fladung v v. 


Johnson vy. John: _ 


Removal ‘of 


TOMN: See Municipal Corporation, 
TORT. Willfully causing horses to break away; dam- 
-s by collision. chemi v. Geldmacher oe. 8. C.), 


TRADE-MARK. “Allen v. 

i earners 
———; ‘‘ misfit clothing parlor” not on 
lor.” Cohn vy. OST UL 23 eae 

3.— ‘*‘ Ironclad ”’ on leather boots; adoption for india 
rubber oN no infringement. Hecht v. Porter 
(San F. 8S. 

4.— ob hd ‘name of ; “Sporting Chronicie” 
fringement of ‘‘ Newcastle Chronicle.” 
ee eS, eee andi 

5.— In name of person. W —. Rodgers Mfg. Co. 
Rogers & 8. Mfg. Co. (U. s C. C., Mass.), Ab. 

6.— Sale of business with ‘‘ good will,” etc., 
Mackinnon v. Thompson (Canada Q. B.) iN 

7.—‘* Shawknit ” and ‘* 8380 "’ infringed by ‘‘ seamless” 
and ‘‘ 830."" Shaw Stoc ae. v. Mack (U. 8.C.C., 


Infringement; : bottles. 


misfit par- 


“ 


‘no in- 
Cowan v. 


includes. 


ee ear 
8.— Similar devices ; ‘*gapolio.” 
i SE ee ey ae or 
9.—‘* Twin nt * on yeast valid. Burton v. Strat- 
, Mich. ), N 
"See Action; 


“Morgan v. Troxell 


"Negligence : ‘Statutory 
Construction. 
RIAL. Charge to jury. 
L, plead ; ‘statutory construction. 
“ Smith (Mass. 8. C.); Ab . 
3. 3 roy “ open andc lose at. 
U.), 
4.— Withdrawal of evidence. 
tia "" See Criminal Law; WNéatigence Rae 
TROVER. As to grain mixed in elevator with larger 
quantity. Forbes v. Fitchburg R. Co. (Mass. 8. C. ys 


In re 
“Schoff v. Laithe a < 


— Rescission of sale for fraud; demand and tender ; H 
” damages. Warner Vv. Vallily (R.I S.C ), Full 
LUST. Charitable. 


Stonestreet v. Doyle (Va. s. 


N. 282; —y ¢7 ages (ae. ae. ae ae 

. “hie (Mass. 8. C 

3. ee oom. 
Full. 


16 


229 
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139 


517 


State v. Poe (Tenn. S. C.), 
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TRUST— Continued. Page. 

4.--Executor may purchase trust property from pur- 
chaser with title. Welsh v. McGrath (Iowa S. C.), 
Ab. 

5. Trustee having power ‘to sell; ’ duty of ceaeuee ee © 
Van Bokkelen v. Tinges (Md. App.), Le 478 
AGE. See Custom. 

a Estoppel:; release time of loan, not. 
Herrick v. Dean (Vt. 8S. C.) 499 
—Loan of money for ee of profits of business, not. 

” Goodrich v. Rogers (Ill. S. C.), AD.......06 ccs eeeeeee 59 
3.—Where borrower rt anh . a in trust to pay 
usurious debt, creditors may enforce trust; assign- 
ment for onenggieaee Chapin v. Thompson (N. Y. 
App.), Ab sisite <Saudtecdewsecessee Senet enlee 97 

WAIVER. See Criminal Law; Lien; Removal of 

WAREHOUSEMAN. Negligence, failure to de- 
liver prima facie evidence of. “Wilson y. South Pac. 

R. Co. (Cal. 8. C.), Ab.. Sesh vad suckenegenn ete 

WARRA TY See Damages: Sale. 

WATER COURSE Ancient ditch, obstruction 
of, liability for; limitation of action. Ramsdale v. 
Foote (Wis. S. ron 3 VR ae a . 589 
~umannens Comat over Heel. Ormerod y. N. Y. Ww. 

& B. R. Co. (U. ee ee fe See 440 

3.— When injunction will not be granted to restrain 
use of; rights of + Spee, proprietors. Walton v. 
Mills (N. 5 2 8 eee rae Shae, a suanes a 

4.—Owner of land. of Pre cannot detain. Howe vy. 
Norman (R. I. SS Saree eyes 58 

5.—Pollution of. y #4 Spring B. & D. Co. v. Waus- 
Re Gs Gn. Bo Oe Oi De i hac dc podensan cnc crsnanes 99 

6.—No property in water of; rights of. riparian hw tS 
addition to water. Druley v. Adam (III. 8. C.) 17 
WAY. See Easement. 

WarRPra GE. See Constitutional Law. 

WILL. Bequest of money to be free from claims of 
oan Broadway Nat’! Bank v. Adams (Mass. S. 
C.), nes 518 

2. a use of ‘pe rsonal estate without t gift over. 
Chase v. Chase (Mass. 8. C.), Ab,... ; . 379 





WILL-—Continued. 3 Page. 


3.--Construction of ; conversion of realty into oe 
sie ; equitable power. King v. King (R. 1. 8. C.), 
A 





4, ;devisee authorized to dispose of land: may deed 
peed life interest. Perry v. pease (Mass. 8. C.), 
3. ~ + perpetuities. “Robert Vv. “Corning | W. i 2 





P'S Pere eee ee 
anions of, by wife of testator; preservation 
of fragments. Wells v. Waight (Eng. Pro. D.), N.. 
7.-_——, by testator induced by undue influence, not 
revocation. Rich v. Gilkey (Me. 8. C.), Full. ......... 

8.—Equity ; conversion of realty into pessonanty by 
will. Shaw vy. Chambers (Mich. 8. oh ee! Peas 

9.—Execution of ; acknowledgment of eee Blake 
v. Blake (Eng. App.), Ab. 

10.—Interpretation ; question ‘of intention how deter- 
mined. Brown vy. Bartlett (N. H.S. C.), 

1.— Loeaor i perqont of; scaling. Wilson vy. Powell 

Te We Bg Mv cins nasavssenensespuanans bed. apes 

12.—Oral promise to devise, revocable. 
Robinson (Mich. 8. C.) ‘ 

13.— Revocation, evidence of : H rules. applicable to "es- 
Gace do not apply to. Sewell v. Slingluff (Md. App. Ms 

_ EE tee ETS 

l4.—Subsequent birth of only heir defeats ‘saiaeames * 
right of heir to pursue landssold. Smith y. Robert- 
Sam Gh. TH. BBD Bick 6c 06056 sc6unncore cee 

15--Undue influence ; affection for’ religious adviser 
not; gift to alien; implied trust; evidence on 
probate of will; diaries of testator. Marx v. Mc- 
Glynn (N. Y. Ay yp. ), Ab 

16. — direction p PA wo intestacy. Brown v. Burdett 
GE, Gs Oe Ds, FD cntikcdes cinians soo ae dadeanneeee 

17.—Witnesses, Gompetenay of, not collaterally to be 
questioned. 

See Bequest ; Definition ; Idem Sonana. 

WITNESS. Expert, court dec ides enemies 
Perkins v. Stickney (Mass. S8.C.), A 

2.—Privilege ; criminating ——. 
nolds (Eng. App.), Ab 

3. Privilege of, as to arrest. 
ug MER Rg Us 5036 <nwav oaks naan ensadbasacaucaeee 

See Criminal Law ; Evidence. 
WORDS. See Definitions. 


De Moss v. 


414 


Clark y. Clark’s estate (Vt. 8. C.), Ab.. 476 
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